To: Rural Vermont

From: Food & Agriculture Clinic, VLGS

Re: VCSI compliance with public participation requirements
Date: October 30, 2024

MEMORANDUM

In 2023, the Vermont General Assembly passed the Community Resilience and Biodiversity
Protection Act, sometimes known as Act 59. This legislation seeks to conserve thirty percent of
the State’s lands by 2030, and fifty percent by 2050. Act 59 envisions this effort as supporting a
host of legislative ambitions, from preserving biodiversity, to supporting Vermont’s historic
settlement patterns. It sets out to inventory certain types of conserved lands and to formulate a
plan to achieve the 30x30 and 50x50 goals.

The inventory and plan required by Act 59 will form the basis by which a full half of the land of
the state will be governed within the next quarter of a decade. With such a significant footprint,
it is imperative that this process fulfill the public participation requirements set in Vermont
statute. To date, Act 59 implementation—now known as the Vermont Conservation Strategy
Initiative (VCSI)—has fallen short of compliance with the state’s Open Meeting and
Environmental Justice Laws.

Vermont’s government processes are governed by several intersecting statutes, including the
Open Meeting Law, the Public Records Act, and the Environmental Justice Law. The
configuration of the governmental entity and the nature of its activity will determine which law
applies. The Open Meeting Law and Public Records Act apply broadly but not universally. In
contrast, only certain state agencies must adhere to the state’s Environmental Justice Law.

After explaining the VCSI implementation so far, this memo lays out the overlapping
requirements for public process in Vermont, examining whether the Agency of Natural Resources
(ANR) and the Vermont Housing and Conservation Board (VHCB or the Board?) are covered by
these statutory schemes. Simultaneously, it analyzes where the VCSI process has fallen short of
complying with each statute.

I. The VCSI Process to Date
Act 59 (the Act) sets out an order of business for the VCSI and enumerates key questions to be
answered by the process. In an unusual move, the legislature split the initiative between ANR

! This memorandum was written by clinician Christina Reiter under the supervision of the Clinic Director, Emma
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and VHCB.? The Act delegates authority over the project to ANR, stating “The Secretary of
Natural Resources shall lead the effort in achieving these goals.”* However, the Act then assigns
the bulk of the work to VHCB.?

As a first step, the legislature directs VHCB, in consultation with ANR, to inventory conserved
lands and conservation policies. This phase includes a review of the types of conserved areas of
Vermont, a summary of the tools available to conserve land, and questions the legislature wants
answered before the planning phase.® This inventory process comprises most of the work that
has been done to date.

Next, depending on the results of the inventory, VHCB must create a comprehensive plan
addressing how to reach the objectives of the bill. Act 59 also includes specific instructions on
public engagement for this planning phase.” It requires VHCB to get input from an enumerated
list of stakeholders, including private landowners, various businesses, minority groups, and state
and local level land management agencies.® The Act directs VHCB to hold “12 or more” public
meetings, with “at least three” of those designed to solicit comments from the general public.’
The plan is due by the end of December 2025.!°

VHCB began the inventory work by engaging “key” organizational partners.'! Their initial list
included: the Agency of Natural Resources (ANR), Vermont Land Trust (VLT), The Nature
Conservancy of Vermont (TNC), the Audubon Society VT Chapter (Audubon), and the Trust for
Public Land (TPL).!? The State Natural Resources Conservation Council was added after this
group first convened.'® This group then selected and contracted with Nature for Justice (N4J) to
manage the project. !4

3 VT. STAT. ANN. TIT. 10, §§ 2802-2803; In a prior session, a bill similar to Act 59 was passed that assigned all duties
to ANR but that legislation was vetoed by the Governor. See, H.606 2021-22 Vt. Gen. Assemb. (Vt. 2022). The ‘as
introduced’ version of Act 59 also assigned the entire project to ANR. The bill was first amended to read “the
Secretary, with assistance from the Vermont Housing and Conservation Board, shall create an inventory...” H.126
2023-24 Vt. Gen. Assemb. (Vt. 2023), as passed by the House. The Senate introduced the language that ended up in
the final law. H.126 2023-24 Vt. Gen. Assemb. (Vt. 2023), as passed by the Senate.
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To start, VHCB, ANR and N4J established further subcommittees—an oversight group, a data
group, and a science and policy group. The oversight group initially consisted of two state
agencies (VHCB and ANR) and three private businesses (N4J, TNC, VLT).!> “Later in the fall”
a representative from the Natural Resource Conservation Districts was added.!® N4J then ran a
public input process where they collected information through surveys, interviews, and affinity-
based focus groups.!” ANR and VHCB separately established four working groups to provide
input on topics specified in Act 59’s questions, including "conservation categories,” “agricultural
lands,” “aquatic systems,” and “state lands.”'® Later in the process, they also added two ad hoc
groups to assess intergenerational land transfers and funding and financing for Act 59
implementation. '’

VHCB published the draft inventory report in June, and the final update was released September
20,2024.%°

I1. Vermont’s Open Meeting Law

Vermont’s Open Meeting Law (OML) gives effect to the state constitutional principle that
“public officials are ‘trustees and servants’ of the people who are ‘at all times, in a legal way,
accountable to them.””?! The OML’s purpose is to promote transparency and accountability in
governmental decision-making.?? Courts have declared that the OML should be liberally
construed and “exemptions to the Open Meeting Law must be strictly construed.”??

A. The Basics of the Open Meeting Law
The OML requires all meetings of a public body to be accessible to the public.?* While it has
been updated to accommodate a variety of meeting formats, OML’s fundamental mandates
remain unchanged.?®> As a “right to know” law, the OML requires any covered events to be
properly noticed, allow for public input, and be properly documented for the record.?

15 VT. HOUS. AND CONSERVATION BD., ACT 59 OF 2023 — 10 V.S.A. SECTION 2803(B) INVENTORY REPORT 16 (2024),
https://vhcb.org/sites/default/files/programs/conservation/VCSI/Act%2059%2001%202023 formatted.pdf
[hereinafter INVENTORY REPORT].
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A meeting is defined as “a gathering of a quorum of the members of a public body for the
purpose of discussing the business of the public body or for the purpose of taking action.”?” A
meeting can be in person or remote, or via email, text, or other means of communication.?® It
does not include communications to schedule, distribute materials for, or set an agenda for such a
meeting.”’

A public body encompasses
any board, council, or commission of the State or one or more of its political subdivisions,
any board, council, or commission of any agency, authority, or instrumentality of the State
or one or more of its political subdivisions, or any committee or subcommittee of any of
the forgoing boards, councils, or commissions.>°
The only exception made is for groups convened by the Governor for the sole purpose of
advising the Governor on policy matters.’! Recent amendments create a new category
designated as an “advisory body” within the umbrella of public body.*> An advisory body is
defined as “a public body that does not have supervision, control, or jurisdiction over legislative,
quasi-judicial, tax, or budgetary matters.” ** All other bodies are referred to as “nonadvisory”

though that term is not separately defined.**

In contrast to other states, Vermont’s OML does not cover agencies themselves.®> States like
Delaware, Alaska, and Kansas specifically enumerate agencies in their definitions of covered
entities.>® New Mexico incorporates agencies by covering all public bodies ‘except the
legislature and the courts.”®” This omission also contrasts to Vermont’s own public records act,
which does specifically include state agencies.*® Though not explicit in Vermont’s law, in
general, open meeting laws apply to collegial, deliberative bodies—entities where more than one
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typically headed by a single individual.** Instead of the OML, public participation in agency
processes are governed by Vermont’s Administrative Procedures Act.*!

Most OML requirements apply regardless of what type of public body is meeting. The law
requires public bodies to: 1) provide advance public notice of meetings, including a meeting
agenda; 2) discuss all business and take all actions in open session (unless an exception in statute
applies); 3) allow members of the public to attend and participate in meetings; and 4) take
meeting minutes and make them available to the public.*?

The notice requirement is further divided between regular meetings and special meetings.
Regular meetings are “designated by statute, charter, regulation, ordinance, bylaw, resolution, or
other determining authority of the public body.”* They require 48-hours notice. Special
meetings are any meeting that is not a regular or emergency meeting and require at least 24 hours
advance warning.** Both regular and special meetings require an agenda to be posted, along
with information on when and where it will be held.*

Minutes are required for all meetings of public bodies.*® Minutes must “give a true indication of
the business of the meeting,” and record all topics and motions covered.*’ At minimum the
record must show the members of the public body present, all active meeting participants, the
business considered and its disposition, and the results of any vote.*® The body must also not
only retain the minutes and make them available upon request, but also must post those minutes
to the body’s website (if one exists) within five calendar days.** Those minutes must remain
posted, though they may be amended, for one year after the date of the memorialized meeting.>

The advisory versus nonadvisory distinction is important for determining whether a meeting may
be fully remote and whether the meeting must be recorded.>! An advisory body may hold

decision-making process that occurs between the body's membership. But it would be absurd, if not impossible, to
require an open meeting notice whenever a body of one would set out to contemplate a pending issue. We do not
believe the legislature intended to require public soliloquies by single-member governmental bodies.”); and
Parravano v. Babbitt, 837 F. Supp. 1034, 1048 (N.D. Cal. 1993), aff'd, 70 F.3d 539 (9th Cir. 1995) (distinguishing
application of a sunshine law to a collegial body and not to an agency headed by an individual).

40 See e.g. VT. STAT. ANN. TIT. 3, §2208 (vesting Agency of Natural Resources authority in the secretary), or VT.
STAT. ANN. TIT. 3, §2203 (vesting Agency of Administration authority in the secretary).

41 VT, STAT. ANN. TIT. 3, §§ 800-848. In addition to basic statutory requirements for public hearings, the Vermont
APA sets up a process to ensure agencies are “maximizing public input.” VT. STAT. ANN. TIT. 3, §820.
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meetings remotely at any time. Nonadvisory bodies must provide a physical location, unless a
remote meeting is justified by a qualified emergency. Additionally, there must be at least one
employee stationed at the physical address. Nonadvisory bodies also must navigate mandates
around recording the meeting where advisory bodies are not required to create such a record.>
All the other requirements of the OML still apply to advisory bodies.

B. The VCSI process has not fully complied with the Open Meeting Law
The split in delegation between ANR and VHCB complicates analysis under the OML because
they are different forms of government entities. Falling squarely in the definition of public body,
VHCB, as a Board, could trigger OML requirements whereas ANR, as an agency, would not.
However, regardless of which body is deemed to have initiated them, the working groups formed
to gather input are all covered by OML requirements.

Analysis is further complicated by the contract with N4J. N4J is a private entity so ordinarily
would not be covered by OML. However, in this case, the contract appears to be fulfilling a
function of the public entity—the fact-finding, informational, and recommendation purposes
outlined in Act 59.%° To the extent N4J performed the roles assigned to either governmental
body, the process should fall under OML requirements.

Ordinarily, VHCB would be considered a nonadvisory public body as it falls squarely within the
OML definition. VHCB is a board established by state statute and exercises many of the
nonadvisory powers enumerated in the OML. However, in this case, VHCB is not functioning
according to its usual procedures. VHCB was created to manage and distribute the Vermont
Housing and Conservation Trust Fund.>* Normally, the Board’s primary duty is distributing
funds via consensus vote.”> They do so in properly noticed and recorded meetings.’® In the
present context, the members of the Board do not convene to implement Act 59, so their
involvement does not necessarily mandate OML compliance. No official action is taken by the
Board on the VCSI work.>” Rather, it appears the VHCB staff is acting as staff for ANR and no
VCSI business appears in the Board’s agendas.

52.8.55 2023-24 Gen. Assemb. (Vt. 2024). See also, Vt Sec. of State, Open Meetings Law Record Keeping Chart,
https://sos.vermont.gov/media/vienltsj/oml recordkeepingchart 2024.pdf (last visited October 11, 2024).

33 INVENTORY REPORT, supra note 15, at 16.

3 VT. STAT. ANN. TIT 10, §§ 311-312.

35 About Us, VT. HOUS. AND CONSERVATION BD., https://vhcb.org/about-us (explaining VHCB’s $400 million in
investments) (last visited Oct. 30, 2024).

6 Board Meetings, VT. HOUS. AND CONSERVATION BD., https://vhcb.org/about-us/board-meetings (last visited Oct.
30, 2024).

57 See e.g., VT. HOUS. AND CONSERVATION BD. MINUTES, JUNE 21, 2024 (VCSI is mentioned briefly in the Director’s
Report, which is not an actionable item on the Board’s agenda).
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ANR is an agency of the State and triggers Vermont’s OML only when it forms a further
subdivision to carry out its work.’® Administrative, policymaking, rule-making, and regulatory
functions are vested in the Secretary as an individual.>® By statute, any board, council,
committee or subcommittee formed by the Agency is advisory.®

Here, many subcommittees—called working groups in this context—were formed and attribution
to VHCB or ANR does not make a difference to their OML coverage. The legislature’s most
recent amendments make clear they intended the OML to extend to this type of body. First, they
amended the definition of “public body” to include “subcommittees” of any board, council, or
commission. Second, the designation of ‘advisory bodies’ indicates that the legislature
specifically intended to capture this type of activity—groups whose sole purpose is to give
advice—even if they have no decision-making or legislative power.%! Finally, these ‘sunshine’ or
‘right-to-know’ laws are designed so that citizens can understand who is providing input into
government decision-making as well as to give every citizen an opportunity to be heard in the
decision-making process.®? To allow the agency or board to evade the OML by using a different
moniker would thwart the public policy of the law.

Going forward, any VCSI working groups should be considered advisory for two reasons. First,
because Act 59 designated ANR as the lead agency, the formation of the working groups is
attributable to the agency. Therefore, by operation of statute, they must be advisory in nature.
Second, the subject matter of the work is purely advisory. The VCSI requires no legislative,
quasi-judicial, tax, or budgetary action. > The groups are tasked solely with information
gathering and formulating recommendations. Therefore, the groups working on VCSI should be
treated as advisory bodies.®*

As public bodies, the work of these VCSI working groups triggered OML meeting requirements.
Whenever there was a quorum of the members of any of the various groups, there should have
been notice given and an opportunity for public participation. Moreover, the minutes from each
meeting should be posted and available to the public.

At this point, from the publicly available materials, it is unclear how many of the working group
meetings complied with the notice requirements or allowed for public participation. While notes
and, in some cases, minutes are on the VHCB website, it appears many are missing. It is also

38 VT. STAT. ANN. TIT 1, § 312.
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is to give public exposure to governmental decision-making).

63 VT. STAT. ANN. TIT 10, §§ 2801-2804.

45,55 2023-24 Gen. Assemb. 4 (Vt. 2024).



unclear whether the “notes” posted by VHCB are intended to be minutes. So, in this instance,
VHCB has not satisfied the OML requirement to post minutes within five days.

Indeed, when contrasted with the clarity of the record for the Board’s ordinary statutory duties,
the difference is stark.®®> The regular Board records are easy to find and easy to follow.%® The
records posted under VHCB’s VCSI page are inconsistent and unorganized in comparison. %’
While some of the required information is there, it appears incomplete and is not clearly
presented.®® In fact, there is even a contrast between the record of the Agricultural Working
Group—which raised OML concerns as a committee—to those of the other groups.®® The
Agricultural Working Group’s materials are significantly more comprehensive than the others
and so come closer to meeting statutory mandates though still do not meet them entirely.

While it is too late to remedy the openness of the working group process, VHCB might be able
remedy some deficiencies in the record. VHCB’s website should reflect greater transparency than
it does currently, with greater consistency and organization. At a minimum, the times, dates, and
attendees of each meeting should be included in the record. Meeting records still retained by
ANR, VHCB or N4J, which might reflect subject matters, could also be posted.

III.  Vermont’s Public Records Law

Vermont’s public records law put into effect the principle that, “in a democracy, the people have
a right to know what their government has done and more importantly why public decisions have
been made.” 7 The law provides that, with some exceptions and within certain time parameters,
“any person may inspect or copy any public record of a public agency.”’! Thus, the public
records act applies more broadly even than the OML since it sweeps in “any agency, board,
department, commission, committee, branch, instrumentality or authority of the state or any
agency, board, committee, department, branch, instrumentality, commission or authority of any
political subdivision of the state.””> A public record encompasses “all papers, documents,
machine readable materials or any other written or recorded matters, regardless of their physical

5 Board Meetings, VT. HOUS. AND CONSERVATION BD., https://vhcb.org/about-us/board-meetings (last visited Oct.
30, 2024).

% See e.g. VT. HOUS. AND CONSERVATION BD., AGENDA FOR OCTOBER 2, 2024 BOARD MEETING,
https://vheb.org/sites/default/files/meeting-agendas/2024/Agenda-October-2-2024.pdf, and VT. HOUS. AND
CONSERVATION BD., MINUTES FOR OCTOBER 2, 2024 BOARD MEETING, https://vhcb.org/sites/default/files/meeting-
minutes/2024/DRAFT%200c¢tober%202%2C%202024%20Board%20Minutes.pdf.

7 Vermont Conservation Strategy Initiative, VT. HOUS. AND CONSERVATION BD., https://vhcb.org/our-
programs/VCSI (last visited Oct. 30, 2024).
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form or characteristics, that are produced or acquired in the course of agency business” and not
subject to an exemption.”

The public records act requires an affirmative request for an agency to comply with the law.
Meeting minutes are among the most common requests.’”* Unlike the OML, there are no
proactive posting requirements to post information written into this legislation. As such, until a
request is made, it will not be possible to tell whether ANR, VHCB, and the working groups
have preserved their records as necessitated by this law.

IV.  Vermont’s Environmental Justice Law
The Vermont Environmental Justice Law’s (EJL) purpose is to identify, reduce, and eliminate
environmental health disparities in Vermont.”> EJL applies to decisions of The Agency of
Natural Resources, of Transportation, of Commerce and Community Development, of
Agriculture, Food and Markets, and of Education; the Public Utility Commission; the Natural
Resources Board; and the Departments of Health, of Public Safety, and of Public Service.”® EJL
requires that these agencies consider environmental benefit and burden distribution in their
decision-making.

A. The Basics of the Environmental Justice Law
The EJL also mandates the opportunity for “meaningful participation” in the formulation of laws,
regulations, and policies of the State.”” Meaningful participation is defined as the opportunity
for all individuals to participate in energy, climate, and environmental decision making, with a
particular focus on environmental justice focus populations. ’® Environmental justice focus
populations are particularly defined census blocks within the state, characterized by either low-
income or significant minority populations. The EJL specifically cites several examples of
covered decision making, including “planning processes.””® The meaningful participation
definition also calls for integration of diverse knowledge systems and transparency in community
input.3°

The law requires covered agencies to create community engagement plans to spell out how each
agency will involve environmental justice focus populations.®! Unfortunately, the rulemaking
associated with developing specific policies is not due until 2025.3? Therefore, the process
requirements of the EJL for ANR remain mostly undefined.

73 PUBLIC RECORD GUIDE, supra note 70.
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75 VT. STAT. ANN. TIT 3, § 6003.
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B. The VCSI Process Has Not Fully Complied with the Environmental Justice Law
Act 59 designates ANR as the lead agency in charge of the VSCI and thereby triggers EJL
coverage. However, its application is muddied by the assignment of the actual work to VHCB
and VHCB is not a division of any of the agencies enumerated in the EJL. However, here again,
VHCB is not operating according to its ordinary statutory functions. Rather, the VHCB staff
appear to serve as staffing for this ANR led process. Thus, even though the work of the VCSI is
assigned to VHCB, it should be considered covered under the EJL because of ANR’s role as the
lead agency.

Though specific EJL process requirements have not been put in place, the VCSI process
nevertheless has not complied with the law’s broad mandates. The inventory and planning work
are certainly covered by the EJL, as the definition of meaningful participation specifically cites
planning processes. To start, the lack of compliance with OML indicates the transparency of the
inventory process was insufficient. Moreover, the lack of clarity in the record makes it difficult
to assess the incorporation of people with lower incomes or Black, Indigenous, and Persons of
Color through the inventory process.

Indeed, while VHCB made efforts towards transparency, their own report acknowledges
deficiencies in inclusivity.®* VHCB explicitly advises future engagement with the Land Access
and Opportunity Board and the Environmental Justice Advisory Council “to more fully define
how this work will proceed in an inclusive and effective manner.”* At the same time, VHCB
recognized their process was dominated by large statewide government entities and
corporations.®> By its own words, the inventory phase of VCSI failed to incorporate a true
diversity of knowledge systems in violation of the EJL.

V. Conclusion

Regardless of the awkward split of responsibilities between an executive agency and a
government board, many of the public participation requirements in Vermont law apply to the
methods chosen to begin the VCSI work. By forming multiple subcommittees to engage various
stakeholders, ANR and VHCB triggered OML duties and these duties have not been fully met by
the process to date.

The OML, PRA, and the EJL are part of an effort to ensure the democratic process works for all
Vermonters. The mandates of the OML and EJL are proactive as they try to ensure that
decisionmakers hear from all sides of an issue in advance of setting policy. The OML and PRA
ensure that citizens can understand how and why a decision was made, as well as by whom.

8 INVENTORY REPORT supra note 15, at 15.
84 Id. at footnote 4.
85 Id. at 15.
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Without full compliance, the entire VCSI process is vulnerable to invalidation.®® The legislature,
ANR, and VHCB should clarify for the public who is playing what role within the Act 59
process to ensure that the mandates and intent of the statutes governing government procedure
are adhered to. In the meantime, ANR and VCHB should take steps to ensure their process, at the
very least, meets traditional OML requirements and the new broad mandates of the EJL.

8 See VT. STAT. ANN.TIT 1, § 314.





