Administrative Procedures

Final Proposed Filing - Coversheet FINAL PROPOSED RULE # 25' POZ 8

Final Proposed Filing - Coversheet
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

Health Benefits Eligibility and Enrollment Rule, Special
Rules for Medicaid Coverage of Long-Term Care Services
and Supports- Eligibilty and Post-Eligibility (Part 4)

/s/ Kristin L. McClure ,on"10/17/25
(signature) (date)

Printed Name and Title:
Kristin McClure, Deputy Secretary, Agency of Human
Services

RECEIVED BY:

Coversheet

Adopting Page

Economic Impact Analysis

Environmental Impact Analysis

Strategy for Maximizing Public Input

Scientific Information Statement (if applicable)
Incorporated by Reference Statement (if applicable)
Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Minutes

Copy of Comments

Responsiveness Summary

OOooooOoOooOoOoooan
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Administrative Procedures
Final Proposed Filing — Coversheet

1. TITLE OF RULE FILING:
Health Benefits Eligibility and Enrollment Rule,
Special Rules for Medicaid Coverage of Long-Term Care
Services and Supports- Eligibilty and Post-Eligibility
(Part 4)

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
25P 028

3. ADOPTING AGENCY:
Agency of Human Services (AHS)

4. PRIMARY CONTACT PERSON:
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).
Name: Dani Fuoco
Agency: Agency of Human Services

Mailing Address: 280 State Drive, NOB 1 South, Waterbury,
Vermont 05671-1010

Telephone: 802-585-4265 Fax: 802-241-0450
E-Mail: dani.fuoco@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED):
https://humanservices.vermont.gov/rules-
policies/health-care-rules

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRiMARY CONTACT PERSON).

Name: Jessica Ploesser
Agency: Agency of Human Services

Mailing Address: 280 State Drive, NOB 1 South, Waterbury
VT 05671-1010

Telephone: 802-241-0454 Fax: 802-241-0450

E-Mail: jessica.ploesser@vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL,
LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?) No

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
N/A
PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:
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Administrative Procedures
Final Proposed Filing — Coversheet

10.

11.

12.

13.

14.

N/A

LEGAL AUTHORITY / ENABLING LEGISLATION:

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

3 V.S.A. 801(b) (11); 33 V.S.A. 1901 (a) (1) and 1810
EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY:

This rule amends an existing rule on eligibility and
enrollment in the State of Vermont's health benefit
programs. AHS's authority to adopt rules as identified
above includes, by necessity, the authority to amend
the rules and ensure continued alignment with federal
and state guidance and law.

. THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED

RULE.
THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS NOT INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS NOT INCLUDED A LETTER EXPLAINING IN
DETAIL THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR
ADOPT THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

This proposed rule amends Parts 1-5 and 7 of the 8-part
Health Benefits Eligibility and Enrollment (HBEE) rule.
Parts 1, 4, and 5 were last amended effective January
1, 2024. Parts 2, 3, and 7 were last amended effective
January 1, 2025. Substantive revisions include: adding
coverage of pre-release services for up to 90 days
before release for sentenced, incarcerated individuals
enrolled in Medicaid; using the Low Income Subsidy
(LIS) family size definition for Medicare Savings
Program (MSP) eligibility determinations; raising the
income limit for Qualified Medicare Beneficiaries from
100% to 145% of the Federal Poverty Level (FPL) and
Qualifying Individuals 135% to 195% FPL; changing the
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Administrative Procedures
Final Proposed Filing — Coversheet

15.

16.

17.

18.

household composition for the Access Plan; modifying
noticing requirements for eligibility verifications;
providing earlier Qualified Health Plan (QHP) effective
dates for special enrollment periods and voluntary
terminations.

EXPLANATION OF WHY THE RULE IS NECESSARY:

The changes align HBEE with federal and state guidance
and law, provide clarification, correct information,
improve clarity, and make technical corrections.
Substantive revisions include those listed in the
concise summary above.

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

The rules are required to implement state and federal
health care guidance and laws. Additionally, the rules
are within the authority of the Secretary, are within
the expertise of AHS, and are based on relevant factors
including consideration of how the rules affect the
people and entities listed below.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Applicants and enrollees of Medicaid and Qualified
Health Plans with financial assistance;

Health law, policy, and related advocacy and community-
based organizations and groups including the Office of
the Health Care Advocate;

Health care providers, including Planned Parenthood of
Northern New England;

Eligibility and enrollment assisters, including agents
and brokers;

The Agency of Human Services including its departments.

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

AHS anticipates that some of the proposed changes to
HBEE will have an economic impact on the State's
budget, beginning SFY2026. The estimated gross
annualized budget impact of implementing 90 days of
pre-release services for Medicaid enrollees is $ 1
million. The cost associated with MSP income
eligibility expansion is estimated at $4.5 million
annually to the general fund. These changes, as well as
changes to the MSP family size definition, Access Plan
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Administrative Procedures
Final Proposed Filing — Coversheet

19.
20.

household composition, and QHP enrollment effective
dates represent meaningful economic benefits to
eligible Vermonters.Other changes in Parts 1-5 and 7
align HBEE with federal and state guidance and law,
provide clarification, correct information, improve
clarity, and make technical corrections.

A HEARING wAS HELD.

HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 8/1/2025
Time: 1:00 PM
Street Address: Agency of Human Services

Waterbury State Office Complex
Conference Room — Cherry C24, Room A-202
280 State Drive

Waterbury, Vermont

Zip Code: 05671

URL for Virtual: Virtual Hearing-Phone or Microsoft Teams Call

in (audio only) (802) 828-7667; Conference ID: 849 146
4304

https://teams.microsoft.com/1l/meetup-

join/19%3ameeting ODU5ZjQO0Y2UtYJESYyOOMzBmLTImZWYtMGEZZ
TgwYWM5ZmUw%40thread.v2/0?context=%7b%22Tid%22%3a%2220b
4933b-baad-433c-9c02-
70edcc7559¢c6%22%2c%2201d%22%3a%2268357e2f-81le7-46d6-
9p05-3£f6d59784fce%22%7d

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:
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Final Proposed Filing — Coversheet

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
8/8/2025

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

Health Benefits Eligibility and Enrollment
HBEE

Medicaid

Vermont Health Connect

Exchange

QHP

Qualified Health Plan

Health Benefit
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OFFICE OF THE SECRETARY
TEL: (802) 241-0440
FAX: (802) 241-0450

280 State Drive - Center Building
Waterbury, VT 05671-1000

JENNEY SAMUELSON
SECRETARY

KRISTIN MCCLURE
DEPUTY SECRETARY

STATE OF VERMONT
AGENCY OF HUMAN SERVICES

MEMORANDUM

TO: Sarah Copeland Hanzas, Secretary of State
FROM: Jenney Samuelson, Secretary, Agency of Human Services @
DATE: November 21, 2024

SUBJECT: Signatory Authority for Purposes of Authorizing Administrative Rules

I hereby designate Kristin McClure, Deputy Secretary, Agency of Human Services
as signatory to fulfill the duties of the Secretary of the Agency of Human Services
as the adopting authority for administrative rules as required by Vermont’s
Administrative Procedures Act, 3. V.S.A § 801 et

seq.

CC: KristinMcClure@vermont.gov



Administrative Procedures
Adopting Page

Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
Health Benefits Eligibility and Enrollment Rule,
Special Rules for Medicaid Coverage of Long-Term Care
Services and Supports- Eligibilty and Post-Eligibility
(Part 4)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

e NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

Part 1 - General Provisions and Definitions, SOS #
23P024, effective 1/1/2024; Part 2 - Eligibility
Standards, SOS #24P031, effective 1/1/2025; Part 3 -
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Administrative Procedures
Adopted Page

Nonfinancial Eligibility Requirements, SOS # 24P032,
effective 1/1/2025; Part 4- Special Rules for Medicaid
Coverage of Long-Term Services and Supports -
Eligibility and Post-Eligibility, SOS #23P027,
effective 1/1/2024; Part 5 - Financial Methodologies,
SOS # 23P028, effective 1/1/2024; Part 7 - Eligibility
and Enrollment Procedures, SOS # 24P033, effective
1/1/2025.
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Administrative Procedures
Economic Impact Analysis

Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enrollment Rule,
Special Rules for Medicaid Coverage of Long-Term Care
Services and Supports- Eligibilty and Post-Eligibility
(Part 4)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

Parties impacted:

Applicants and enrollees of Medicaid and Qualified
Health Plans with financial assistance;

Revised January 10, 2023 page I



Administrative Procedures
Economic Impact Analysis

Health law, policy, and related advocacy and community-
based organizations and groups including the Office of
the Health Care Advocate;

Health care providers, including Planned Parenthood of
Northern New England;

Eligibility and enrollment assisters, including agents
and brokers;

The Agency of Human Services including its departments.
Anticipated costs and benefits of this rule:

AHS anticipates that some of the proposed changes to
HBEE will have an economic impact on the State's
budget, beginning SFY2026. The estimated gross
annualized budget impact of implementing 90 days of
pre-release services for Medicaid enrollees is $1
million. The cost associated with MSP income
eligibility expansion is estimated at $4.5 million
annually to the general fund. Anticipated costs
associated with recently-enacted legislation further
expanding MSP income eligibility are not included in
this annualized estimate.

It is estimated that the expansion of Qualified
Medicare Beneficiary and Qualifying Individual MSP
eligibility, as well as the family size definition
change and use of LIS leads data to facilitate
enrollment into MSPs, will represent a meaningful
financial benefit to eligible Vermonters, in
particular older adults with low income and/or
disabilities. People newly eligible for MSP under this
expansion will save an extra $2,200 annually.

Changes to the family size definition for MSP
enrollees is associated with a one-time implementation
cost to Vermont due to required system changes and
worker training of $10,000 but is not associated with
an annualized administrative cost or savings.

Changes to the family planning household composition
definition is not expected to have an impact to the
State's budget. However, low-income Vermonters who are
over the income limit for full Medicaid will be able
to have their eligibility for the Access Plan
&w%%§§£y%ﬂﬁﬂp?5ing a more generous definition of

2
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Administrative Procedures
Economic Impact Analysis

composition. Planned Parenthood of Northern New England
may be able to enroll more people into Access Plan, for
which Medicaid provides funding.

Changing the default effective date for coverage
resulting from a special enrollment period 1is
beneficial to QHP enrollees and the health care system
by reducing coverage gaps and the risk of uncompensated
care.

Allowing earlier effective dates for voluntary
terminations of QHP coverage benefits enrollees by
allowing them to avoid one to two months of premium
costs. This change does not adversely impact issuers
or the insurance pool since issuers have the
opportunity to decline a termination request based on
utilization.

Modifying and allowing for more flexibility in the
verification noticing process for Medicaid applicants
is expected to reduce mailing administration and
material costs by approximately $115,000 annually. The
impact to applicants is anticipated to be positive
since this change streamlines the application process,
improves clarity and reduces misunderstanding, and
promotes timely determinations of eligibility.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

No impact.

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

Not applicable.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

No impact.

Revised January 10, 2023 ‘ page 3



Administrative Procedures
Economic Impact Analysis

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.

Not applicable.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS.
There are no alternatives to the adoption of this rule.
The rule is required to implement state and federal
law.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
AHS has analyzed and evaluated the anticipated costs
and benefits to be expected from the adoption of these
rules including considering the costs and benefits for
each category of persons and entities described above.
There are no alternatives to the adoption of this rule;
it is necessary to ensure continued alignment with
federal and state guidance and law on eligibility and
enrollment in health benefits programs.
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Administrative Procedures
Environmental Impact Analysis

Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

Impacts on the emission of greenhouse gases
Impacts on the discharge of pollutants to water
Impacts on the arability of land

Impacts on the climate

Impacts on the flow of water

Impacts on recreation

Or other environmental impacts

1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enrollment Rule,
Special Rules for Medicaid Coverage of Long-Term Care
Services and Supports- Eligibilty and Post-Eligibility
(Part 4)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS; BUILDING

INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC. ) b
No impact anticipated.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

No impact anticipated.

Revised January 10, 2023 page 1



Administrative Procedures
Environmental Impact Analysis

5.

LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
No impact anticipated.

RECREATION: EXPLAIN HOW THE RULE IMPACTS RECREATION IN THE STATE:
No impact anticipated.

CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
No impact anticipated.

OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'’S
ENVIRONMENT:
No impact anticipated.

SUFFICIENCY : DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
Not applicable.

Revised January 10, 2023
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Administrative Procedures
Public Input Maximization Plan

Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enrollment Rule,
Special Rules for Medicaid Coverage of Long-Term Care
Services and Supports- Eligibilty and Post-Eligibility
(Part 4)

2. ADOPTING AGENCY:

Agency of Human Services (AHS)

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO COMPLY
WITH THAT STRATEGY:

AHS consulted with key stakeholders on the development
of policies in this rulemaking. AHS took input from the
Office of the Health Care Advocate/Vermont Legal Aid,
Qualified Health Plan issuers, assisters, providers, and
members through the Medicaid & Exchange Advisory
Committee.

The proposed rule was posted on the AHS website for
public comment, and a public hearing was held on August
1, 2025. No one attended the hearing. When the proposed
rule was filed with the Office of the Secretary of
State, AHS provided notice and access to the rule,
through the Global Commitment Register, to all persons
who subscribe to the Global Commitment Register.

The public comment period ended on August 8, 2025. No
comments were received. Parts 1,2,3,5 and 7 have been
amended since the proposed filing to bring the rule
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Public Input
into alignment with recently issued federal law,
regulations and guidance, to align the rule with
recently enacted state legislation, and to provide
clarification and correct technical errors. These
changes are included in the Global Commitment Register
Notice as well as the memo attached to this filing.

The Global Commitment Register is a database that
provides notification of policy changes and
clarification of existing Medicaid policy, including
rulemaking, under Vermont's 1115 Global Commitment to
Health waiver. Anyone can subscribe to the Global
Commitment Register. Subscribers will receive email
notification of the filing including hyperlinks to the
documents posted on the Global Commitment Register and
an explanation of how to provide comment and be
involved in the rulemaking.

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

Agency of Human Services including its departments;
Agency of Administration;

Department of Financial Regulation;

Medicaid and Exchange Advisory Committee;

Representatives of Vermont's Health Insurance Industry,
including the Qualified Health Plan issuers;

Eligibility and enrollment assisters, including agents
and brokers;

Health law, policy and related advocacy and community-
based organizations and groups, including the Office of
the Health Care Advocate at Vermont Legal Aid.
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Vermont Agency of Administration

Interagency Committee on
Administrative Rules (ICAR) Minutes

Date/Time: June 9, 2025, 2:00 PM
Location: Virtually via Microsoft Teams

Members Present: Chair Nick Kramer, Diane Sherman, Jared Adler,
Jennifer Mojo, John Kessler, and Natalie Weill

Members Absent: Michael Obuchowski, and Nicole Dubuque

Minutes By: Melissa Mazza-Paquette

» 2:01 p.m. meeting called to order.

» Review and approval of minutes from the May 12, 2025 meeting.

» No additions/deletions to agenda. Agenda approved as drafted.

» Public comments made by Sylvia Knight pertaining to the first proposed rule.

» Presentation of Proposed Rules with recommended changes on pages to follow.

1) Best Management Practices for the Use of Neonicotinoid Treated Article
Seeds and Neonicotinoid Pesticides, Agency of Agriculture, Food & Markets

2) 2023 Vermont Electrical Safety Rules, Department of Public Safety, Division
of Fire Safety, Vermont Electricians' Licensing Board

3) The 2025 Vermont Plumbing Rules, Department of Public Safety, Division of
Fire Safety, Vermont Electricians' Licensing Board

4) 2025 Vermont Fire & Building Safety Code, Department of Public Safety,
Division of Fire Safety

5) Health Benefits Eligibility and Enrollment Rule, General Provisions and
Definition (Part 1), Agency of Human Services

6) Health Benefits Eligibility and Enroliment Rule, Eligibility Standards (Part 2),
Agency of Human Services

7) Health Benefits Eligibility and Enroliment Rule, Nonfinancial Eligibility
Requirements (Part 3), Agency of Human Services

8) Health Benefits Eligibility and Enrollment Rule, Special Rules for Medicaid
Coverage of Long-Term Care Services and Supports- Eligibility and Post-
Eligibility (Part 4), Agency of Human Services

2025-06-09 ICAR Minutes, Page 1 of 12 2~~~ _VERMONT



Vermont Agency of Administration

Proposed Rule: Health Benefits Eligibility and Enroliment Rule, Special Rules for
Medicaid Coverage of Long-Term Care Services and Supports- Eligibility and
Post-Eligibility (Part 4), Agency of Human Services

Presented By: Dani Fuoco, Robin Chapman, and Emily Belanger

Motion made to accept the rule by Jen Mojo, seconded by Diane Sherman, and
passed unanimously except for Natalie Weill who abstained, with the following
recommendations:

1) Proposed Filing — Coversheet:
a. #8: Spell out “FPL” and put the acronym in parentheticals.
b. #12: Identify and summarize the impact of those listed in #11.
2) Public Input Maximization Plan #3: Clarify that everybody that is subscribed to the
register will get information, including members of the Medicaid and Exchange
Advisory Committee.

2025-06-09 ICAR Minutes, Page 10 of 12 27~ VERMONT



State of Vermont

Agency of Human Services Jenney Samuelson, Secretary
280 State Drive [phone] 802-241-0440
Waterbury, VT 05671-1000 [fax] 802-241-0450

www.humanservices.vermont.gov

Summary of Changes
Health Benefits Eligibility and Enrollment (HBEE) Rule
(GCRs 25-050 through 25-055)

Following the filing of proposed revisions to the HBEE rule in GCRs 25-050 through 25-055, additional
changes are being made to (1) bring the rule into alignment with recently issued federal law, regulations
and guidance; (2) bring the rule into alignment with recently enacted state legislation; (3) provide
clarification; (4) add clarity and improve consistency; and (5) correct technical errors.

The following is a list of these additional changes and the reasons for them. All changes being made are
identified in gray highlight in the annotated version of the final proposed rule being filed
contemporaneously herewith.

The changes, in order by section number, are as follows:

PART ONE

Section 3.00 (definition of “long-term care services and supports”) — To provide clarification, revise
description of DAIL’s brain injury program to reflect change in services provided under that program

PART TWO

Section 8.07(a)(4) — To provide clarification, revise text to add the effective date for the new definition
of “family size” (effective 4/1/26)

Section 8.07(b)(1)(1) — To align with recent state legislation (Act 27 of 2025, Sec. E.306.4), increase the
QMB program income threshold from 145% to 150% of the federal poverty level

Section 8.07(b)(3)(1)(B) — To align with recent state legislation (Act 27 of 2025, Sec. E.306.4), increase
the QI program income threshold from 195% to 202% of the federal poverty level (to maximum
percentage allowed based on increase in QMB threshold)

Section 12.03(e) — To align with recently-issued federal law, delete this rule section in its entirety
PART THREE

Section 17.01(g)(16) — To align with recently-issued federal regulation, revise text of the DACA

exception to the definition of “lawfully present” (to reinstate the applicability of the exception to QHP
eligibility)



PART FIVE

Section 29.12(d)(2) — To add clarity, revise text to include an explanation of when rental income is
considered self-employment income

Section 29.14(a)(2)(ii) — To fix a technical error, revise cross-reference to rule on standard deductions

PART SEVEN
Section 56.05 — To fix a technical error, revise cross-reference in footnote

Section 58.01(g) — To align with recently-issued federal law, delete text added in proposed rule from

(2)(2)(iii) to (g)(2)(viii)

Section 71.03(d)(17) — To provide clarification, rephrase the description of this Special Enrollment
Period triggering event
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Part Four

Special Rules for Medicaid Coverage of Long-Term Care Services and

24.00

Supports - Eligibility and Post-Eligibility

Patient share payment for Medicaid coverage of long-term care services and
supports (01/01/202604/01/2024, GCR 25-05323-085)

24.01 In general (01/15/2017, GCR 16-097)

(@)

(c)

Definition: patient share.' Once AHS determines that an individual is eligible for.Medicaid coverage of long-term
care services and supports, it computes how much of their income must.be paid to the long-term care provider
each month for the cost of their care (this is called the “patient share”).

A patient share is computed for an individual who qualifies for Medicaid coverage of long-term care services
and supports under MABD in a medical institution or in a home and community-based setting under a special
income coverage group (see § 8.05(k)) or as medically needy (see § 8.08). An individual's patient share is
determined at initial eligibility, eligibility redeterminations, and when changes in circumstances occur.

Computation of patient share

(1) Anindividual’s patient share is determined by.computing a maximum patient share and deducting
allowable expenses. § 24.03 describes how the maximum patient share is determined. § 24.04 describes
allowable deductions from the patient share. The actual patient share payable by the individual is the
lesser of;

(i) The balance of the individual's income remaining after computing the patient share; and
(i) The cost of care remaining after third-party payment.

(2) Incases in'which allowable deductions exceed the individual's income, the patient-share payment is
reduced by the deductions, sometimes resulting in no patient-share obligation, for as many months
needed to exhaust the deductions against the individual’s available income. The month when the
remaining deductions no longer exceed the individual's income, the balance is the patient share payment
for that month. When monthly income and allowable deductions are stable, the patient-share amount
remains constant. When income or allowable deductions fluctuate, the patient-share payment is likely to

vary.

Patient share payment. An individual owes their patient share by the last day of the month in which they receive
the income. Payment is made either to the facility in which the individual resided or to the highest-paid provider
of long-term care services and supports. Patient-share amounts and payments to long-term care providers may
be adjusted when a patient transitions from one setting to another, as specified in § 24.05.

' 42 CFR §§ 435.725, 435.726 and 435.735
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24.02 Long-term care residence period (01/01/2024, GCR 23-085)

(a) In general. A patient share obligation is assessed in the month of admission to long-term care as long as the
individual is expected to need long-term care services and supports for at least 30 consecutiye days. If long-
term care services and supports are expected to be needed for fewer than 30 consecutive days;, no patient

@ﬁ%n ;

share is assessed. Instead, the individual's services are covered through Medicaid, other tha
coverage of long-term care services and supports, if the individual meets medical necessi
4.101) and relevant financial, nonfinancial and categorical eligibility criteria.

(b) Duration of the long-term care residence period

‘eaid
riteria ee HCAR

)

2

&)

(4)

Beginning of long-term care residence

() In a general hospital setting. A long-term care residence p‘ﬁé‘;f‘g%dﬁ‘fm a g8feral hospital setting begins
with the first day that the utilization review committee finds nospital care is no longer medically

(i) In other long-term care settings. A long-term care siden%e period in a long-term care setting, other
than a general hospital, begins with the ﬁggaay tha heditilization review committee finds medical

need for long-term care or the date of admé" ission, .whihr is later.

&

periodi A Idngg:gkgm care residence period ends with the earliest of;

3

Ending of long-term care residence..

(i) The last day medi eed for long-term care is established by the utilization review committee.

Leave of absencelor ttansfer. A long-term care residence period is not ended by a leave of absence from
b

the current se% ing (é’é’e A Rule 7604.1). A long-term care residence period also continues despite
transfer from eitfy

®

S%\Vy A ggral hospital setting (where skilled nursing care has been continuously authorized while
awaiting transfer) to another long-term care setting; or

> A long-term care setting to a general hospital setting followed by return to the long-term care setting
without an intervening residence period in a community living arrangement (as defined in § 30.01).

Percentage of month in long-term care. The percentage of the month an individual is in long-term care is
determined using the appropriate table below.
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Percentage of Month in Long-Term Care: All months except February

Day of the month |Percentage of the|Day of the month [Percentage of the]Day of the month [Percentage of the
admitted to long-term| month in long- |admitted to long-| month in long- |admitted to long- %ﬂth in long-
care term care term care term care term care term care
1 100% 11 67%
2 97% 12 63%
3 93% 13 60%
4 90% 14 57%
5 87% 15 53% 20%
6 83% 16 17%
7 80% 17 13%
8 77% 18 10%
9 73% 19 7%
10 70% 30-31 3%

Day of the month  [Percentage a?f the Day"“é’;f{é%i month |Percentage of the| Day of the month [Percentage of the
admitted to long-term| month in [6fg- |admittedito long-| month in fong- {admitted to long-| month in long-
care term care term care term care term care term care

11 64% 21 29%

12 61% 22 25%

13 57% 23 21%

% 89% 14 54% 24 18%

86% 15 50% 25 14%

82% 16 46% 26 11%

79% 17 43% 27 7%

75% 18 39% 28 4%

71% 19 36% 29 0%

10 68% 20 32%
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24.03 Determining maximum patient share (01/15/2017, GCR 16-097)

To determine the maximum patient share, the individual's gross income less allowable deductions as specified in §
24.04 is considered. This is the most that an individual receiving Medicaid coverage of long-term care services and
supports is obliged to pay toward the cost of their long-term care services and supports. If an individual was in long-
term care for less than a full month, the maximum patient share is multiplied by the applicable percentage in the table
set forth in § 24.02.

24.04 Allowable deductions from patient-share (01/01/202601/01/2024, GCR 25-05323-085)

(a) Income deductions. When determining the actual patient share payable by an.individual, the following are
deducted from the individual’s gross income:

(1) SSI/AABD, AABD only and Reach Up benefit payments still being received when the person first enters
long-term care;

(2) SSI/AABD payments intended to be used to maintain the community residence of an individual
temporarily (not to exceed 3 months) in an institution;

(3) Austrian Reparation Payments;

(4) German Reparation Payments,

(5) Japanese and Aleutian Restitution Payments;

(6) Payments from the Agent Orange Settiement Fund;
(7) Radiation Exposure Compensation; and

(8) VA payments for aid and attendance paid to a veteran residing in a nursing facility or to the veteran’s
surviving spouse residing in a nursing facility.

(b) Other deductions. The following items are then deducted from the individual’s patient share in the following
order;

(1) A personal-needs allowance (PNA) or community-maintenance allowance (CMA) (see paragraph (c) of
this subsection);

(2) Home-upkeep expenses, if applicable (see paragraph (d) of this subsection);

(3) Allocations to a community spouse or maintenance needs of family members living in the community, if
applicable (see paragraph (e) of this subsection); and

(4) Reasonable medical expenses incurred, if applicable (see §§ 30.05 and 30.06). For the purposes of this
paragraph (b)(4), “reasonable medical expenses” do not include expenses for long-term care services
and supports received during penalty periods for Medicaid coverage of long-term care services and
supports.
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®)

NOTE: Unpaid patient-share obligations may not be used to reduce a current patient share obligation.

(c) Personal-needs allowance and community-maintenance allowance. A reasonable amount for clothing and other
personal needs of an individual is deducted from their monthly income, as follows:

M

(2)

For an individual receiving Medicaid coverage of long-term care services and supports in aniinstitutional
setting, a standard personal needs deduction (PNA)2 is applied.

For an individual receiving Medicaid coverage of long-term care services and supports.in a home and
community-based setting, a standard community maintenance deduction (CMA)2is applied. (NOTE:
Unlike the individual in the institutional setting whose room and board is covered by Medicaid, an
individual receiving long-term care services and supports in @ home and community-based setting has a
higher deduction to provide a reasonable amount for food, shelter;.and clothing to meet their personal
needs.)

Home-upkeep deduction

(M

@)

Expenses from the monthly income of an individual receiving Medicaid coverage of long-term care
services and supports in an institution or receiving enhanced residential care (ERC) services in a
residential care home are deducted to help maintain their owned or rented home in the community. This
deduction is allowed for six months. It is available for each separate admission to long-term care, as long
as the criteria listed below are met. The home-upkeep standard deduction is three-fourths of the
SSI/AABD payment level for a single individual living in the community.

The home-upkeep deduction is granted when the individual has income equal to or greater than the
standard home-upkeep deduction and greater than their PNA. An individual who has less income than the
standard home-upkeep deduction may deduct an amount for home upkeep equal to the difference
between the individual's income and the PNA.

() The home-upkeep deduction may be applied at any point during the individual’s institutionalization or
receipt of ERC services, as the case may be, as long as both of the following criteria for the
deduction are met:

(A). No one resides in the individual's home and receives an allocation as a community spouse or
other eligible family member; and

(B) The individual submits a doctor’s statement before the six-month deduction period, stating that
the individual is expected to be discharged from the institution or ERC setting within six months
and to return home immediately after discharge.

(i) If the situation changes during the period the individual is receiving the home-upkeep deduction, the

2 For the current PNA, see Vermont'’s Eligibility Standards for Healthcare Programs on the Department of Vermont Health

Access website.

3 For the current CMA, see Vermont’s Eligibility Standards for Healthcare Programs on the Department of Vermont Health

Access website.
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individual’s eligibility for the deduction is redetermined. The deduction is denied or ended when:
(A} The individual's home is sold or rented,;
(B) The rented quarters of the individual are given up; or

(C) The individual's health requires the long-term care admission period to last longer than six
months.

(e) Allocations to family members

1 Ingeneral-An individual is allowed to allocate their income to certain family members as described in this
paragraph.

(1) Allocation to community spouse

A If an individual receiving Medicaid coverage of long-term care services and supports (the
institutionalized spouse) has a spouse living in the community (the community spouse), an
allocation may be deducted from the institutionalized spouse’s income for the needs of the
community spouse. The term “community spouse” applies to the spouse of the institutionalized
spouse even if the community spouse is also receiving Medicaid coverage of long-term care
services and supports in a home and community-based setting. When one spouse is receiving
Medicaid coverage of long-term care services and supports in an institutional setting and the other
is receiving Medicaid coverage of long-term care services and supports in a home and community-
based setting, the spouse receiving home and community-based services and supports may
receive an allocation. When both spouses are receiving home and community-based services and
supports, either may allocate to the other.

B)(i)  “Assisted living” is considered a community setting and not an institutional setting provided that
assisted living does not include 24-hour care, has privacy, a lockable door, and is a homelike
setting. If the spouse of an institutionalized spouse is living in an assisted living setting, they are
considered a community spouse for purposes of the community spouse income allocation.

{G)(iii). __ Aninstitutionalized spouse may allocate less than the full amount of the allocation to their
community spouse or may allocate nothing. The allocation is reduced by the gross income, if any,
of the community spouse. A community spouse, as well as an institutionalized spouse, has a right
to request a fair hearing on the amount of the allocation.

{Bi(iv)  The standard community spouse income allocation equals 150 percent of the FPL for two. The
actual community spouse income allocation equals the standard allocation plus any amount by
which actual shelter expenses of the community spouse exceed the standard allocation, up to a
maximum amount. The maximum community spouse income allocation equals a maximum
provided by the federal government each year by November 1st.

Bv) The presumptions set forth below are applied to the ownership interests in income when
determining a community spouse’s community spouse income allocation unless the
institutionalized spouse establishes by a preponderance of the evidence that the ownership
interests are other than as presumed.
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Hh{(A) Income paid in the name of one spouse is presumed available only to the named spouse.

4h(B) Income paid in the name of both spouses is presumed available in equal shares to each
spouse.

HH(C) Income paid in the name of either spouse and any other person is presumed available to
that spouse in proportion to their ownership interest.

HA(D) Income paid in the name of both spouses and any other person is presumed available to
each spouse in an amount of one-half of the joint interest.

{1(2) Allocation to other family members

{AY(i) A deduction from the individual's income is allowed for the maintenance needs of certain other
family members. If the individual has no community spouse living in the home, the countable
resources of any such family member cannot exceed the community spouse resource allocation
(CSRA) minimum.4 If the individual has a community spouse living in the home, there is no limit
on the amount of countable resources of any such family member.

For purposes of this deduction, a family member must be:
H(A) A child of either the individual or the individual’'s spouse under age 18; or

{4h(B) A dependent-child age 18 or older; parent, or sibling of either the individual or the
individual’s spouse who is dependent on the individual or spouse. For the purposes of this
subparagraph, a family member is considered dependent if they meet each of the following three
criteria:

&()  They have been or will be a member of the household of the individual or their spouse
for at least one year;

(1D More than one half of their total support is provided by the individual or the individual's
spouse; and

{iy(iy . They have gross annual income below $2,500 or are a child of the individual (or spouse)
under age 19 or under age 24 and a full-time student during any five months of the tax
year.

£B(ii) Deduction for family members living with the community spouse. When family members live with
the community spouse of the individual receiving Medicaid coverage of long-term care services
and supports, the deduction equals the maintenance income standard reduced by the gross
income of each family member and divided by three. The resulting amount is the maximum
allocation that may be made to each family member.

{&)(ii)  Deduction for family members not living with the community spouse. When family members do not
live with the community spouse of the individual receiving Medicaid coverage of long-term care
services and supports, the deduction equals the applicable PIL for the number of family members

4 For the current CSRA minimum, see Vermont's Eligibility Standards for Healthcare Programs on the Department of
Vermont Health Access website.
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living in the same household, reduced by the gross income, if any, of the family members in the
household.

(iv)  The family members described above may be required to apply for SSI, AABD or Reach Up, as
long as this would not disadvantage them financially.

24.05 Transfer between settings (01/15/2017, GCR 16-097)

(a) In general. An individual receiving long-term care sometimes moves from one setting to another, such as from

(€)

one nursing facility to another or from a nursing facility to a hospital and back to the same or another nursing
facility. The patient share must be paid toward the cost of the individual’s care from income received by the
individual during each month of a continuous period of receiving Medicaid coverage of long-term care services
and supports. As a general rule, the provider giving long-term care services and supports to the individual on
the last day of the preceding month sends the individual a bill for the individual’s share of the cost for that
month. Payment is made to an institution if the individual was receiving Medicaid coverage of long-term care
services and supports in the institution on the last day of the preceding month. Payment is made to the highest-
paid provider of long-term care services and supports if the individual was receiving Medicaid coverage of long-
term care services and supports in a home and community-based setting on the last day of the preceding
month. If payment of a patient share results in a credit to the provider, then the provider sends the excess to
AHS. Exceptions to this rule are specified in the paragraphs below.

Hospital admission from nursing facility. An individual receiving Medicaid coverage of long-term care services
and supports who is hospitalized continues to receive Medicaid coverage of long-term care services and
supports, and their patient share amount is not redetermined. Payment of the patient share is allocated to the
providers as follows:

(1) Acute care. The patient share is paid directly to AHS when the individual is hospitalized and receiving
acute hospital care on the last day of the month preceding the month in which income is received. Failure
to pay the patient share.may result in closure of the individual’s eligibility for Medicaid coverage of long-
term care services and supports.

(2) Long-term care. The patient share is paid to the hospital when the individual is hospitalized and receiving
Medicaid coverage of long-term care services and supports in the hospital on the last day of the month
preceding the month in which income is received.

Transfer from home and community-based setting to nursing facility

(1) Respite services. The patient share amount is not adjusted when an individual receiving Medicaid
coverage of long-term care services and supports in a home and community-based setting enters an
institution for respite services. The patient share is paid to the highest-paid provider of the long-term care
services and supports, even if the individual is in an institution on the last day of the month.

(2) Other services. AHS adjusts the patient share amount when an individual receiving Medicaid coverage of
long-term care services and supports in a home and community-based setting enters an institution for
services other than respite services and has been in the institution for a full calendar month. The patient
share is paid to the institution since the individual was receiving Medicaid coverage of long-term care
services and supports in an institution on the last day of the month.
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(@

25.00

Discharge from nursing facility to home and community-based setting. The patient share amount is adjusted
when an individual is in an institution for more than one full calendar month and discharged to a home and
community-based setting. After the patient-share amount is redetermined using the community maintenance
allowance (see § 24.04(c)), the first month’s patient share is paid to the institution because the individual
resided in the institution on the last day of the previous month. Thereafter, the patient share itis paid to the
highest paid provider.

Discharge from long-term care. All income an individual receiving Medicaid coverage of long-term care services
and supports receives during the month they are discharged from long-term care and any month after discharge
when the individual leaves a long-term care living arrangement (see § 30.01) is excluded. A long-term care
provider must refund any patient-share payment made by an individual when the individual pays their patient
share from income received in the month of their discharge.

Termination of eligibility for long-term care. An individual receiving Medicaid coverage of long-term care
services and supports becomes fully responsible for the total cost of any care they receive when they remain
institutionalized after a medical-review team decision that they no longer need skilled nursing or intermediate
care, or they become ineligible for other reasons. The individual’s responsibility begins after the effective date of
the review team’s decision. An individual usually must pay in advance for such care as a privately-paying
patient. They incur no patient share obligation for the calendar month that the review team’s decision takes
effect. A long-term care provider must credit payment toward the cost of private care furnished after the
effective date of the review team’s decision to end Medicaid coverage of long-term care services and supports
when an individual receiving Medicaid coverage of long-term care services and supports has already paid their
patient share to the provider during the calendar month the review team'’s decision takes effect.

Patient share in the month of death. Income received during the calendar month of the death of an individual
receiving Medicaid coverage of long-term care services and supports is counted and applied to the cost of the
care the individual received during the prior month. For example, if the individual dies on June 26th, the patient-
share payment from income: they received during June is due for care provided in May. If the individual dies on
July 1st, the patient-share payment from income they received during July is due for care provided in June.

Income or resource transfers and eligibility for Medicaid coverage of long-term care
services and supports (01/01/2024, GCR 23-085)

25.01 In general (01/15/2017, GCR 16-097)

(a) AHS determines whether transfers of income or resources made by an individual requesting Medicaid coverage

of long-term care services and supports are allowable transfers under the rules set forth in this section.
(1) This section applies to an individual:

(i) Who is requesting Medicaid coverage of long-term care services and supports in a medical
institution under MABD or MCA.

(i) Who is requesting Medicaid coverage of long-term care services and supports in a home and
community-based setting under MCA.

(iiy Who is requesting Medicaid coverage of long-term care services and supports in a home and
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(c)

community-based setting under MABD and is in a special income coverage group under § 8.05(k))
or is medically needy (§ 8.06).

(2) This section also applies to the spouse of an individual described in (1) above.

If AHS determines that a transfer is not allowable, the individual requesting Medicaid coverage of long-
term care services and supports will not be eligible for such coverage until a penalty period has expired.
The start date of the penalty period is based on when the individual would, but for.the disallowed transfer,
be otherwise eligible for Medicaid coverage of long-term care services and supports, as explained in
more detail in this section. The duration of the penalty period is based on the value of the disallowed
transfer.

AHS makes determinations concerning transfers occurring before the individual requests Medicaid coverage of
long-term care services and supports as part of its determination of the individual’s initial eligibility. Once AHS
has determined that a transfer is disallowed and has established a penalty period that transfer is not
reconsidered unless AHS obtains new information about the transfer. If, . after the initial determination, AHS
discovers that the individual made an additional transfer (or.transfers), AHS also determines whether the
additional transfer (or transfers) is allowable, whether the date of the additional transfer (or transfers) is before
or after the initial determination, and establishes a penalty period (or periods) as required. If the individual
requesting Medicaid coverage of long-term care services and supports has a spouse (community spouse), after
the month in which the individual is determined eligible for Medicaid coverage of long-term care services and
supports, no resources of the community spouse shall be determined available to the individual (the
institutionalized spouse). Accordingly, no transfers by the community spouse after the initial month of the
institutionalized spouse’s eligibility are considered for purposes of the institutionalized spouse’s ongoing
eligibility.

§ 25.03 specifies the criteria for allowable transfers, to which no penalty period applies, effective for all initial
determinations of eligibility for Medicaid coverage of long-term care services and supports and all
redeterminations. No other transfers are allowable.

25.02 Definitions (01/15/2017, GCR 16-097)

(a)

Transfer of income or resources. For the purposes of this section, a transfer of income or resources is any
action taken by the individual requesting Medicaid coverage of long-term care services and supports, by the
spouse of such individual, or by any other person with lawful access to the income or resources of the individual
or such individual’'s spouse that disposes of the income or resources. The date of the transfer is the date the
action was taken. It also applies to certain income and resources to which the individual or such individual’s
spouse is entitled but does not have access because of an action taken by:

(1) The individual or such individual’s spouse;

(2) A person, including a court or administrative body, with legal authority to act in place of or on behalf of the
individual or such individual’s spouse; or

(3) A person, including a court or administrative body, acting at the direction or upon the request of the
individual or such individual's spouse.
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(b) Fair market value. Unless otherwise specified, fair market value is an amount equal to the price of an item on

the open market in the individual's locality at the time of a transfer, or contract for sale, if earlier.

25.03 Allowable transfers (01/01/2024, GCR 23-085)

(a) Transfers for fair-market value — in general. No penalty period is applied to income or resources transferred for

fair market value.

AHS determines whether the individual requesting Medicaid coverage of long-term care services and supports,
or the spouse of such individual, as the case may be, received fair market value for a transfer of income or
resources by determining the difference, if any, between the fair market value of the income or resource reduced
by any applicable deductions at the time of the transfer and the amount received for the income or resource. Any
of the following deductions may be used to reduce fair market value:

(1) The amount of any legally enforceable liens or debts against the transferred income or resource at the
time of transfer that reduced the transferor's equity in the income or resource;

(2) The reasonable and necessary costs of making the sale or transfer;

(3) The value of income or resources received by the transferor in exchange for the transferred income or
resources;

(4) The value of income or resources returned to the transferor; and

(5) The following verified payments or.in-kind support given to or on behalf of the transferor as compensation
for receipt of the income or resources by the person who received the income or resources:

(i) Personal services;
(i) Payments for medical care;
(i) Funeral expenses of the individual’s deceased spouse;

(iv) Taxes, mortgage payments, property insurance, or normal repairs, maintenance and upkeep on the
transferred property; or

(v)  Support and maintenance (e.g., food, clothing, incidentals, fuel and utilities) provided in the
transferor’'s own home or in the home of the person who received the income or resources from the
transferor.

Receipt of fair market value after the date of the transfer. If the value of a transferred resource is scheduled for
receipt after the date of transfer, it is considered a transfer for fair market value only if the transferor can expect
to receive the full fair-market value of the resource within their expected lifetime. Expected lifetime is
determined as follows:

(1)  When institutionalized individual is transferor. Expected lifetime of the institutionalized individual is
measured at the time of the transfer as determined in accordance with actuarial publications of the Office
of the Chief Actuary of the SSA (http://socialsecurity. gov/OACT/STAT S/table4cB.htmi).
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@)

When spouse of institutionalized individual is transferor. Expected lifetime of the spouse of the
institutionalized individual is measured at the time of the transfer as determined in accordance with
actuarial publications of the Office of the Chief Actuary of the SSA)

(http://socialsecurity. gov/OACT/STATS/table4c6.html).

Pursuant to the authority granted in Vermont Act 71 § 303(7)(2005), AHS may develop alternate actuarial
tables that will be consistent with federal law and adopted by rule.

Transfers for less than fair-market value — in general. A penalty period is not imposed for a transfer for less than

fair market value that meets one or more of the following criteria:

(1)

2

@)

(4)

(6)

Time of transfer — beyond look-back period. The date of the transfer was more than 60 calendar months
prior to the first month in which the individual both requests eligibility for Medicaid coverage of long-term
care services and supports and meets all other requirements for eligibility.

Transferred income or resources are returned. The transferred income or resources have been returned
or otherwise remain available to the individual or the individual’s spouse.

Property transferred of a person other than the individual or their spouse. The action that constituted the
transfer was the removal of the individual's (or spouse’s) name from a joint account in a financial
institution, and the individual (or spouse) has demonstrated, to AHS's satisfaction, that the funds in the
account accumulated from the income and resources of another owner who is not the individual (or their
spouse).

Transfer of resource for a purpose other than creation or maintenance of eligibility for Medicaid coverage
of long-term care services and supports. The transferor has documented to AHS’s satisfaction convincing
evidence that the resources were transferred exclusively for a purpose other than for the individual to
become or remain eligible for Medicaid coverage of long-term care services and supports. A signed
statement by the transferor is not, by itself, convincing evidence. Examples of convincing evidence are
documents showing that:

(i) The transfer.was not within the transferor’s control (e.g., was ordered by a court);

(i) “The transferor could not have anticipated the individual’s eligibility for Medicaid coverage of long-
term care services and supports on the date of the transfer (e.g., the individual became disabled due
to a traumatic accident after the date of transfer); or

(iii) A diagnosis of a previously undetected disabling condition leading to the individual’s eligibility for
Medicaid coverage of long-term care services and supports was made after the date of the transfer.

Transfers of specified property for the benefit of certain family members. The transfer meets the criteria
specified below for transfers involving frusts (see paragraph (d)), transfers of homes (see paragraph (e)),
and transfers for the benefit of certain family members (see paragraph (g)).

Intent to transfer for fair market value. The transferor has demonstrated to AHS'’s satisfaction that they
intended to dispose of the income or resources either at fair market value, or for other valuable
consideration.
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(7)

Transfer of excluded income or resources

(i) The transferor transferred excluded income or resources.

(i) Penalties are imposed for the transfer for less than fair market value of any asset considered by the
SSA’s SSI program to be countable or excluded. For example, transfer of a home or of the proceeds
of a loan are both subject to penalty.

(d) Allowable transfers involving trusts. A penalty pericd is not imposed for transfers involving trusts that meet one
or more of the following criteria:

(e)

M

The action that constituted the transfer was the establishment of an irrevocable trust that does not under
any circumstances allow disbursements to or for the benefit of the individual, and the date of the transfer
was more than 60 calendar months prior to the first month in which the individual requests Medicaid
coverage of long-term care services and supports.

The action that constituted the transfer was the establishment of a trust solely for the benefit of the
individual if the individual was under age 65 when the trust was established and the trust meets all of the
criteria at § 29.08(e)(1)(ii)(F).

The action that constituted the transfer was the establishment of a pooled trust, as specified at §
29.08(e)(1)(ii)(G), unless the individual was age 65 or older when they established the trust. If so, the
transfer is not exempted from the imposition of a transfer penaity period.

The action that constituted the transfer was the establishment of a revocable trust. However, AHS
considers any payment from the revocable trust to anyone other than the individual a transfer for less
than fair-market value subject to penalty unless the payment is for their benefit.

Allowable transfers of homes to family members. A penalty period is not imposed for the transfer of a home that
meets the definition at § 29.08(a)(1) provided that title was transferred to one or more of the following persons:

(1)
)
@)
(4)

®)

The spouse of the individual requesting Medicaid coverage of long-term care services and supports;
The individual's child who was under age 21 on the date of the transfer;

The individual's son or daughter who is blind or permanently and totally disabled, regardless of age;
The brother or sister of the individual when:

(i) The brother or sister had an equity interest in the home on the date of the transfer; and

(i) Was residing in the home continuously for at least one year immediately prior to the date the
individual began to receive Medicaid coverage of long-term care services and supports, including
services in a home and community-based setting; or

The son or daughter of the individual provided that the son or daughter:

(i) Was residing in the home continuously for at least two years immediately prior to the date the
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U

(9

(h)

individual (parent) began receiving Medicaid coverage of long-term care services and supports,
including services in a home and community-based setting; and

(i) Provided care to the individual during part or all of this period that allowed the indjvidual to postpone
receipt of Medicaid coverage of long-term care services and supports.

Allowable transfers involving life-estate interests in another individual’s home. A penalty p
for the purchase of a life-estate interest in another person’s home when:

ot.imposed

(1) Itis the purchaser’s residence; and

(1)  The transfer was for the sole benefit of the individual request icald coverage of long-term care
services and supports. PR
(2) The income or resource was transferred by the instit tionalized’spouse to their community spouse before
the initial determination of the institutionalizedg‘%ﬁﬁse S\eligibility for Medicaid coverage of long-term care
services and supports. This also applies toza transfer
community spouse.

ade to%a third party for the sole benefit of the

g VoY
(3) The income or resource was ﬁé’nsfemﬁgd to theiindividual’s son or daughter who is biind or permanently
and totally disabled or to a trustfor.the sole benefit of such son or daughter regardless of their age.

(4) Theincome or resou‘?%ﬁgkwas transfe
29.08(e)(1)}(G), establishg,

disabled.

ed to a trust, including a trust described in § 29.08(e)(1)(F) or §
olely fo?%‘ﬁe benefit of an individual under the age of 65 years who is

Transfers involving anntiities

) s. Any annuity purchased by an individual requesting Medicaid coverage of long-term care

serviges and supports, or, if married, their community spouse on or after February 8, 2006, must

name Vermont Medicaid as the first remainder beneficiary of the annuity up to the amount of

Medicaid payments, including payments for Medicaid coverage of long-term-care services and

h, supports, made by the state on behalf of the individual. If there is a community spouse or a minor or
disabled child, they may be named as a remainder beneficiary ahead of the state. Vermont Medicaid
must then be named as the secondary remainder beneficiary. If Vermont Medicaid is not named as a
remainder beneficiary in the correct position, the purchase of the annuity is considered a transfer for
less than fair market value. When Vermont Medicaid is a remainder beneficiary of an annuity, the
issuer of the annuity is required to notify Vermont Medicaid of any changes in the disbursement of
income or principal from the annuity as well as any changes to the state’s position as remainder
beneficiary.
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(i)

Annuity-related transactions other than purchases. In addition to the purchase of an annuity, certain
transactions with respect to an annuity that occur on or after February 8, 2008, make an annuity,
including one purchased before that date, subject to the provisions of this paragraph. Such
transactions include any action taken by the individual requesting Medicaid coverage of long-term
care services and supports or, if married, their community spouse that changes the course of
payments to be made by the annuity or the treatment of the income or principal of the annuity.
Routine changes and automatic events that do not require any action or decision are not considered
transactions that would subject the annuity to this treatment.

(2) Additional requirements

@

(ii)

In addition to the requirement under paragraph (h)(1) that Vermont Medicaid be named as a
remainder beneficiary in the correct position in order for the purchase of an annuity by an individual
requesting Medicaid coverage of long-term care services:and supports or, if married, their
community spouse to not be considered a transfer for less than fair market value, if the purchase of
the annuity is by the individual requesting Medicaid coverage of long-term care services and
supports, the purchase must also meet one or more of the four alternatives described below in order
for it to not be subject to a transfer penalty. To determine that an annuity is established under any of
the various provisions of the Code that are referenced in (C) and (D) below, AHS relies on
verification from the financial institution, employer or employer association that issued the annuity.
The burden of proof is on the individual to produce this documentation. Absent such documentation,
AHS considers the purchase of the annuity a transfer for less than fair-market value and, as such,
subject to a penalty.

The four alternatives are as follows:
(A)  The annuity meets the provisions of §§ 29.08(d)(1) or 29.09(d)(1).
(B)  The annuity.is:
(h Irrevocable and nonassignable;

(1) ~ Provides for payments to the individual in equal intervals and equal amounts with no
deferral and no balloon payments made;

(1) Is actuarially sound because it does not exceed the life expectancy of the individual, as
determined using the actuarial publications of the Office of the Chief Actuary of the SSA
(http://socialsecurity. gov/IOACT/STAT S/table4c6.html); and

(V) Returns to the individual at least the amount used to establish the contract and any
additional payments plus earnings, as specified in the contract.

(C) The annuity is considered either:

() Anindividual retirement annuity (according to § 408(b) of the Code), or

(I A deemed Individual Retirement Account (IRA) under a qualified employer plan
(according to § 408(q) of the Code).

(D) The annuity is purchased with proceeds from one of the following:
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()  Atraditional IRA (§ 408(a) of the Code);
(i)  Certain accounts or trusts which are treated as traditional IRAs (§ 408(c) of the Code);
(1) A simplified retirement account (§ 408 (p) of the Code);
(IV) A simplified employee pension (§ 408 (k) of the Code); or
(V) A Roth IRA (§ 408A of the Code).

Impermissible transfers. An annuity that does not meet the above criteria is assessed a transfer penalty
based on its fair market value. The fair market value of an annuity equals the amount of money used to

establish the annuity and any additional amounts used to fund the annuity, plus any earnings and minus
any early withdrawals and surrender fees.

(iy Allowable transfers involving promissory notes and other income-producing resources

M

)

Promissory notes or similar income-producing resources (contracts) are assessed a transfer penalty
based on their fair market value unless they:

(i) Have a repayment term that is actuarially-sound as determined in accordance with actuarial
publications of the Office of the Chief Actuary of the SSA
(http://socialsecurity.gov/OACT/STATS/table4ch.html);

(i) Provide for payments to be made in equal amounts during the term of the loan, with no deferral and
no balloon payments made; and

(i) Prohibit the cancellation of the balance upon the death of the lender.

Fair market value equals the amount of money used to establish the contract and any additional
payments used to fund it, plus any earnings and minus any payments already received as of the date of
the application for Medicaid coverage of long-term care services and supports.

() Transfers involving jointly-owned income or resources

(1)

2)

Joint-ownership established on or after January 1, 1994. For any joint-ownership established on or after
January 1, 1994, the portion of the jointly-owned asset subject to the imposition of a penalty period is
evaluated based on the specific circumstances of the situation. An individual is presumed to own a jointly-
owned resource using the rules in § 29.09. In the case of a jointly-owned account in a financial institution,
for example, since the account is presumed to be owned entirely by the individual (see § 29.09(c)(5)(ii)), a
transfer penalty is imposed against the individual for any amount withdrawn from the account by another
joint owner on the account. The individual may rebut the presumption of ownership by establishing to
AHS'’s satisfaction that the amount withdrawn was, in fact, the sole property of and contributed to the
account by the other joint owner (or owners), and thus did not belong to the individual.

Joint-ownership established before January 1, 1994. For a joint ownership established before January 1,
1994, the date of the transfer is the date the other person (or persons) became a joint owner. The value
of the transfer equals the amount that the resource available to the individual or, if married, the
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individual's spouse was reduced in value when the other person (or persons) became a joint owner.
25.04 Penalty period for disallowed transfers (01/15/2017, GCR 16-097)

(a) Definition: Otherwise eligible

(1)  For purposes of determining the start date of the penalty period because of disallowed transters, an
individual is considered “otherwise eligible” for Medicaid coverage of long-term BV

(i) Clinical criteria (see definition of long-term care in § 3.00).
(i) Citizenship and identity criteria (§ 17.00).
(iiiy Category (§ 7.03 (MCA), §§ 8.05 and 8.06 (MABD))
(iv) Residency (§ 21.00).

(v) Living arrangements (§ 20.00).

(vi) Resources (§ 29.07), if applicable.

it

(vii) Income (§§ 28.03 and 28 9#(MC ); §29.11 (MABD) - for anyone with excess income, see

explanation in (2) belovg})

(2) When an individual’s income exc the income requirement for their applicable coverage group, the
individual must spen@g%&wn to the plicable PIL in the month of application or the next month. An
individual with a penalty%ig,subject to the penalty period start date beginning on the date the spenddown is

met. If the spend%ﬁg&g\ 3 t in the month of application or the next month, the individual is denied

[ care services and supports. AHS then determines whether the person is

Medicaid coverag? o‘%
‘;oth%y-than Medicaid coverage of long-term care services and supports). If so, it

[efe] g_E-te
eligible for Medicaid A

assesses onth: SP. end down.

: dividual applies in June for Medicaid coverage of long-term care services and supports under

MABD and requests retroactive coverage as of April. The individual meets all eligibility criteria but
their gross countable income exceeds the IS and they have transfers that will result in a 38 day
penalty period. The spenddown period is April — September. The individual meets their spenddown
on April 23rd. April 23rd is the date the individual is considered to be “otherwise eligible.” Their
penalty period would be April 23rd — May 30th.

(i) Same case as in (i), but no retroactive coverage is requested. The spenddown period is June-
November. The spenddown is met June 23rd. June 23rd is the date the individual is considered to
be “otherwise eligible.” The penalty period is June 23rd — July 30th.

(b) Penalty period — in general. If a transfer is disallowed, a penalty period of restricted Medicaid coverage to an
otherwise eligible individual is imposed. During this period, no Medicaid payments are made for the individual's
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(c)

(d)

(e)

long-term care services and supports. Payments are made for all other covered Medicaid services provided to
the individual during the period of restricted coverage.

Penalty date

)

@)

Penalty period

M

2

3

Penalty when bothsspousé reg

M

<)

4)

Transfers made in a single month. The penalty date is the beginning date of each pepafty
for a disallowed transfer. The penalty date starts on the first day in which the individual wou
otherwise eligible for Medicaid coverage of long-term care services and supportssf
this subsection for explanation of “otherwise eligible”).

iod imposed
gve been
aph (a) of

Transfers occurring in different months. Penalty periods run consecutigye“fﬁ?ate weoncurrently, in the
order in which the transfers occurred. If, after establishing a penalty peEiodgf sallowed transfers, it is
determined that additional disallowed transfers were made in a subseq e th but before the end of
the first penalty period, the first day following the end of the firsf’penalfy, period will be designated as the

penalty date for the subsequent penalty period.

Calculation of penalty. The number of days in ag’p’é%%pe%ﬁlfare equal to the total value of all
disallowed transfers made during a given calegdar mor%h dlvi%ed by the average daily cost {0 a privately-
paying patient of nursing facility services, ifthess syof the date of application or the date of discovery,
if additional disallowed transfersar?’e}’%ceg ered afterthe initial determination of eligibility for Medicaid

A7 e S,

coverage of long-term care sgfvices and suppgrts.

R4

Transfers in different calendar monrths. Penalty periods for transfers in different calendar months are
consecutive and established in tﬁ@@%er in which the disallowed transfers occurred.

L

Continuous nature of penalty period. A penalty period runs continuously from the first date of the penalty
period, even if thedfdiV gi%%oyps receiving long-term care services and supports.

est Medicaid coverage of long-term care services and supports

Inene‘%: The fowmg rules are applied to the assignment of penalty periods when both members of a

scoupleare reguesting or receiving Medicaid coverage of long-term care services and supports.

A

@‘%ﬂses eligible at same time. For spouses determined otherwise eligible for Medicaid coverage of long-
erm care services and supports at the same time, the value of the disallowed transfer is divided by two to
%rmine the number of days of restricted coverage for each member of the couple.

Penalty period for one spouse is running at the time the other requests Medicaid coverage of long-term
care services and supports. If the penalty period established for one member of the couple has not yet
expired when the other member of the couple requests and is determined otherwise eligible for Medicaid
coverage of long-term care services and supports, the number of days remaining in the penalty period is
divided by two to determine the number of days of restricted coverage for each member of the couple.

Death of a spouse during penalty period. When the member of the couple for whom a penalty period has
been established dies, the days remaining in that member’s penalty period are not reassigned to their
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spouse if the spouse requests and is determined otherwise eligible for Medicaid coverage of long-term
care services and supports.

(5) Penalty periods for transfer by second spouse to request Medicaid coverage of long-term care services
and supports. When a penalty period is established for a disallowed transfer by the second member of
the couple to request and be determined otherwise eligible for Medicaid coverage of long-term care
services and supports, that penalty period is assigned to the spouse who made the transfer provided that
it was made after the determination of disallowed transfers for the first spouse.

25.05 Undue Hardship (01/15/2017, GCR 16-097)

(a) In general. AHS does not establish a penalty period resulting from a disallowed transfer when it determines that

(b)

(c)

restricted coverage will result in an undue hardship. Undue hardship is considered only in cases where AHS
has first determined that a transfer has been made for less than fair market value and that no transfer exception
applies (see § 25.03).

Definition: Undue hardship

(1) For purposes of this subsection, undue hardship means depriving the individual of:

(i) Medical care, such that the individual's health or life would be endangered; or
(i) Food, clothing, shelter, or other necessities of life.

(2) Undue hardship does not exist when the application of a transfer penalty merely causes an individual or
the individual’'s family member(s) inconvenience or restricts their lifestyle. Undue hardship does not exist
when the individual transferred the assets to their community spouse and the community spouse has
countable or excluded resources in excess of the community spouse resource allocation (CSRA)
standard (§ 29.10(e)).

Undue hardship reasons. In determining the existence of undue hardship, all circumstances involving the
transfer and the situation of the individual are considered. Undue hardship is established when one or more of
the following circumstances, or any other comparable reasons, exist:

(1) Whether.imposition of the transfer penalty would result in the individual’s immediate family qualifying for
SSI; Reach Up; AABD; General Assistance; 3SquaresVTs; or another public assistance program
requiring a comparable showing of financial need.

(2) Whether funds can be made available for the cost of the individual's long-term care services and supports
only if assets such as a family farm or other family business are sold, and the assets are the primary
source of income for the individual’s spouse, parents, children or siblings.

(3) Whether an agent under a power of attorney (POA) or a guardian of the individual transferred the asset,
and the POA or guardian was not acting in the best interest of the individual when the transfer was made
as determined by AHS or a court, or the transfer forms the basis for a report to AHS for investigation of
abuse, neglect or exploitation.
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(4)

®)

(6)

Whether the individual was deprived of an asset by exploitation, fraud or misrepresentation. Such claims
must be documented by official police reports or civil or criminal action against the alleged perpetrator or
substantiated by AHS or by a sworn statement to AHS attesting to the fact that the claim was reported to
the police or to the AHS department responsible for substantiating such claims. 4

Whether the individual cannot recover the assets due to loss, destruction, theft, or ot
circumstances.

(i) Presumption. When the transfer is to a person, AHS presumes tggj ofdhe transferred asset

Presumption of care and rebuttal of presumption.

recipie€
could make arrangements for the individual's care and the care e% %ep’éﬁ“&lent family members up to
the value of the transfer unless the evidence submitted indicates that the% is no reasonable way
that the person can make any of these arrangements. Tacts verification required to
determine if the recipient of the transferred asset can make othezg rangements to pay or provide the
care of the individual, or to provide for the needs ofifingpciallysdependent family members, may

include the following, if applicable:

(A) A copy of the tax return for the precedifig*¢al

(B) All earnings pay stubs for the past: 2 nonths

(C) All bank books, stock%éps cetrtificates, life insurance policies (e.g. bank books must include
those before and aftglreceiptiof tﬁé%%gnsferred asset); and

(E) When the trarisfer is made
responsibili A

a relative who is a minor, a family member with financial
inor must be asked to provide the required facts and verification.

(i) Rebuttal. If @e igdividual rebuts the presumption and shows there is no reasonable way that the
recipie, thegfans erred asset can make arrangements for the individual's care and the care of

dende Hfanilyiiiembers up to the value of the transfer, AHS will consider whether the individual

as () haul:%@gall reasonable efforts to meet their needs from other available sources. This includes

ﬁ%het‘ he individual has exhausted all reasonable efforts to obtain return of the asset transferred,
& a‘%destrated that efforts to obtain return of the asset or adequate compensation would
prob‘%'y not succeed. AHS will take into consideration all excluded and countable assets above the
protected resource standard and income above the monthly maintenance needs allowance. Burial
funds (§ 29.08(c)) and the individual’s principal place of residence (§ 29.08(a)(1)) will continue to be
” excluded.

(d) Authority of provider to file request for individual. For the purposes of this subsection, a long-term care provider

may, with the consent of the individual or the personal representative of the individual, file a request for undue
hardship on behalf of the individual.

(e) Process for reviewing undue hardship requests

(1

Notice of imposition of penalty period
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2)

3

C))

®)

(6)

@)

©

() The individual will be informed of the right to request an undue hardship exception through written
notice of a penaity period of ineligibility for Medicaid coverage of long-term care services and
supports because of an impermissible asset transfer.

(i) The notice will:

(A) Specify the factual and legal basis for the imposition of the penalty, and

(B) Explain how the individual may request an undue hardship exceptiongs

receiving notification of the transfer penalty.

Application requirements. To request an undue hardship exception,. 1l
documentation supporting their claim of undue hardship. :

Standard of proof. Undue hardship is established when thegit ;g% algmonstrates by a preponderance
of the evidence that denial of Medicaid coverage of | zare services and supports will cause
actual and not merely possible undue hardship.

Nature of available relief. If the individual esta shes d duewardship, AHS may waive all or a portion of
the penalty period. :

Notice of decision on request /A¢noticeof d&gision on the undue hardship exception request will be issued
within 10 business days of régeipt of, 1l mforg@%’ﬁon determined by AHS as needed to evaluate the

request. The notice will be in writing'and will inform the individual of the right to request a fair hearing to
appeal the decision. ,

Notice of decision on el g|bilitv for Medicaid coverage of long-term care services and supports. If no
request for an unddeard ﬁfﬁxexception is received within 20 days after notification of the transfer
penalty, or if the ﬁ’ 1eq estisidenied, an eligibility determination will be issued specifying the applicable
penalty perigd, |f thé] it

th d|v ual is receiving Medicaid coverage of long-term care services and supports,
the notic will Ing ud’"’%t Ae date the Medicaid coverage terminates and the right to request a fair hearing
ting bengfits.

ExceptiofiaRequest made within request for fair hearing. When an individual makes a request for an
fAdue ha%%hip exception for the first time at the same time they are requesting a fair hearing, the
ndividual must raise all claims and submit all evidence permitting consideration of the undue hardship
ception at [east 10 business days in advance of the fair hearing. The undue hardship request must then
bereferred to AHS for consideration. AHS will then inform the fair hearings entity of its decision on the
request within 10 business days of receiving it.

Exception: Request made during penalty period on the basis of changed circumstances. A request for an
undue hardship exception may be filed at any time during a penalty period if new circumstances leading
to undue hardship arise during the duration of the penalty period. If granted, the request will be
prospective from the date of the request.

(10) Limitation on obligation to pay for long-term care services and supports during penalty period. The state
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has no obligation to pay for cost of an individual’s long-term care services and supports during the
individual’'s penalty period uniess an undue hardship exception has been granted or the individual
prevails at a fair hearing.

(11) Extension of time period. The time periods specified in this paragraph (e) may be extened |f AHS
determines that extenuating circumstances require additional time.

26.00 [Reserved]

27.00 [Reserved]
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Part Four

Special Rules for Medicaid Coverage of Long-Term Care Services and

+ 24.00

Supports - Eligibility and Post-Eligibility

Patient share payment for Medicaid coverage of long-term care servicés and
supports (01/01/2026, GCR 25-053) L ;

24.01 In general (01/15/2017, GCR 16-097)

(a)

(c)

Definition: patient share.! Once AHS determines that an individual is eligible ‘fo_r Medicaid coverage of long-term
care services and supports, it computes how much of their income must be paid to the long-term care provider
each month for the cost of their care (this is called the “patient share?). ‘

A patient share is computed for an individual who qualifies for Medicaid coverage of long-term care services
and supports under MABD in a medical institution or in a home and community-based setting under a special
income coverage group (see § 8.05(k)) or as medically needy (see § 8.06). An individual's patient share is
determined at initial eligibility, eligibility redeterminations, and when-changes in circumstances occur.

Computation of patient share

(1) Anindividual's patient share is determined by computing a maximum patient share and deducting
allowable expenses. § 24.03 describes how the maximum patient share is determined. § 24.04 describes
allowable deductions from the patient share. The actual patient share payable by the individual is the
lesser of:

() The balance of the individual's income remaining after computing the patient share; and
(i) The cost of care remaining after third-party payment.

(2) Incases in which allowable deductions exceed the individual’s income, the patient-share payment is
reduced by the deductions, sometimes resulting in no patient-share obligation, for as many months
needed to exhaust the deductions against the individual's available income. The month when the
remaining deductions no longer exceed the individual's income, the balance is the patient share payment
for that month. When monthly income and allowable deductions are stable, the patient-share amount
remains constant. When income or allowable deductions fluctuate, the patient-share payment is likely to

vary.

Patient share payment. An individual owes their patient share by the last day of the month in which they receive
the income. Payment is made either to the facility in which the individual resided or to the highest-paid provider
of long-term care services and supports. Patient-share amounts and payments to long-term care providers may
be adjusted when a patient transitions from one setting to another, as specified in § 24.05.

142 CFR §§ 435.725, 435.726 and 435.735
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24.02 Long-term care residence period (01/01/2024, GCR 23-085)

(a) In general. A patient share obligation is assessed in the month of admission to long-term care as long as the
individual is expected to need iong-term care services and supports for at least 30 consecutive days. If long-
term care services and supports are expected to be needed for fewer than 30 consecutive days; no patient
share is assessed. Instead, the individual’s services are covered through Medicaid, other thah"Médicaid
coverage of long-term care services and supports, if the individual meets medical necessﬂy crlterla (see HCAR
4.101) and relevant financial, nonfinancial and categorical eligibility criteria. :

(b)

Duration of the long-term care residence period

(1

)

3)

Beginning of long-term care residence

@

(ii)

In a general hospital setting. A long-term care residence préribd inrla général hospital setting begins
with the first day that the utilization review committee finds acute hospital care is no longer medically
necessary and skilled nursing care is medically necessary. - .,

In other long-term care settings. A long-term caré .fe_sidence period in a long-term care setting, other
than a general hospital, begins with the first day that the utilization review committee finds medical
need for long-term care or the date of adm’ission, whichever is later.

Ending of long-term care residence period‘.jA long-term care residence period ends with the earliest of:

(M
(ii)

(i)

The individual's date of dééth;

The date of the individual’s disCharge from a long-term care living arrangement (as defined in §
30.01); or '

The last day m_edica‘lk.n.eed for long-term care is established by the utilization review committee.

Leave of absence or trénéfer A long-term care residence period is not ended by a leave of absence from
the current settlng (see DVHA Rule 7604. 1). A long-term care residence period also continues despite
transfer from elther N

()

4)

(i)

One Iong-;erm care setting to another long-term care setting;

A general hospital setting (where skilled nursing care has been continuously authorized while
awaiting transfer) to another long-term care setting; or

A long-term care setting to a general hospital setting followed by return to the long-term care setting
without an intervening residence period in a community living arrangement (as defined in § 30.01).

Percentage of month in long-term care. The percentage of the month an individual is in long-term care is

determined using the appropriate table below.
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Percentage of Month in Long-Term Care: All months except February

Day of the month [Percentage of the| Day of the month |Percentage of the| Day of the month [Percentage of the
admitted to long-term| month in long- |admitted to long-| month in long- |admitted to long- qgth in long-
care term care term care term care term care care
1 100% 11
2 97% 12
3 93% 13
4 90% 14
5 87% 15
6 83% 16
7 80% 17
8 77% 18
9 73% 19 0"/ % 29 7%
10 70% 20 I%\ %A) 30-31 3%

Percentagée in Lokig-Term Care: February

Day of the month |Percentage &I the Day‘g' ‘ he month |Percentage of the| Day of the month |[Percentage of the
admitted to long-term| month in 6 admittedgo long-| month in long- |admitted to long-| month in long-
care term care term care term care term care term care
1 Py Ag i 1 64% 21 29%
2 . %g “@E@@%&?{W 12 61% 22 25%
ﬁ % "ﬁ% 93% 13 57% 23 21%
%‘@"89% 14 54% 24 18%
86% 15 50% 25 14%
82% 16 46% 26 11%
79% 17 43% 27 7%
75% 18 39% 28 4%
71% 19 36% 29 0%
10 68% 20 32%
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24.03 Determining maximum patient share (01/15/2017, GCR 16-097)

To determine the maximum patient share, the individual's gross income less allowable deductions as specified in §
24.04 is considered. This is the most that an individual receiving Medicaid coverage of long-term care services and
supports is obliged to pay toward the cost of their long-term care services and supports. If an individual was in long-
term care for less than a full month, the maximum patient share is multiplied by the applicable percentage in the table
set forth in § 24.02.

24.04 Allowable deductions from patient-share (01/01/2026, GCR 25-053)

(a) Income deductions. When determining the actual patient share payable by an mdrvrdual the following are
deducted from the individual's gross income:

(1) SSI/AABD, AABD only and Reach Up benefit payments still belng recelved when the person first enters
long-term care;

(2) SSI/AABD payments intended to be used to maintain the community residence of an individual
temporarily (not to exceed 3 months}) in an institution;

(3) Austrian Reparation Payments;

(4) German Reparation Payments;

(8) Japanese and Aleutian Restitution Payrnents;

(6) Payments from the Agent Orange ‘S_e'rtlement Fund;
(7) Radiation Exposure Ckempe»nsation;‘end

(8) VA payments for erd and attendance paid to a veteran residing in a nursing facility or to the veteran’s
surviving spouse residing in.a nursing facility.

(b) Other deductlons The foIIowrng items are then deducted from the individual’'s patient share in the following
order

(1) A‘person\alfneeds allowance (PNA) or community-maintenance allowance (CMA) (see paragraph (c) of
~ - this subsection);

(2) HOme-upkeep expenses, if applicable (see paragraph (d) of this subsection);

(3) Allocations to a community spouse or maintenance needs of family members living in the community, if
applicable (see paragraph (e) of this subsection); and

(4) Reasonable medical expenses incurred, if applicable (see §§ 30.05 and 30.06). For the purposes of this
paragraph (b)(4), “reasonable medical expenses” do not include expenses for long-term care services
and supports received during penalty periods for Medicaid coverage of long-term care services and
supports.

Part 4 — Page 4 (Sec.24.00, Sub.24.03)



Agency of Human Services Health Benefits Eligibility and Enrollment

Special Rules for Medicaid Coverage of Long-Term Care Services and Supports — Eligibility and Post Eligibility

©)

NOTE: Unpaid patient-share obligations may not be used to reduce a current patient share obligation.

(c) Personal-needs allowance and community-maintenance allowance. A reasonable amount for clothing and other

personal needs of an individual is deducted from their monthly income, as follows:

(M

(2)

For an individual receiving Medicaid coverage of long-term care services and supports in an institutional
setting, a standard personal needs deduction (PNA)? is applied.

For an individual receiving Medicaid coverage of long-term care services and supports in a home and
community-based setting, a standard community maintenance deduction (CMA)? is applied. (NOTE:
Unlike the individual in the institutional setting whose room and board is covered by Medicaid, an
individual receiving long-term care services and supports in a home and community-based setting has a
higher deduction to provide a reascnable amount for food, shelter, and clothing to meet their personal
needs.)

(d) Home-upkeep deduction

(M

)

Expenses from the monthly income of an individual receiving Medicaid coverage of long-term care
services and supports in an institution or receiving enhanced residential care (ERC) services in a
residential care home are deducted to help maintain their owned or rented home in the community. This
deduction is allowed for six months. It is available for each separate admission to long-term care, as long
as the criteria listed below are met. The home-upkeep standard deduction is three-fourths of the
SSI/AABD payment level for a single individual living in the community.

The home-upkeep deduction is granted when the individual has income equal to or greater than the
standard home-upkeep deduction and greater than their PNA. An individual who has less income than the
standard home-upkeep deduction may deduct an amount for home upkeep equal to the difference
between the individual's income and the PNA.

(i) The home-upkeep deduction may be applied at any point during the individual’s institutionalization or
receipt of ERC services, as the case may be, as long as both of the following criteria for the
deduction are met:

(A) No one resides in the individual’'s home and receives an allocation as a community spouse or
other eligible family member; and

(B) The individual submits a doctor’s statement before the six-month deduction period, stating that
the individual is expected to be discharged from the institution or ERC setting within six months
and to return home immediately after discharge.

(i) If the situation changes during the period the individual is receiving the home-upkeep deduction, the

2 For the current PNA, see Vermont’s Eligibility Standards for Healthcare Programs on the Department of Vermont Health

Access website.

3 For the current CMA, see Vermont's Eligibility Standards for Healthcare Programs on the Department of Vermont Health

Access website.
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individual's eligibility for the deduction is redetermined. The deduction is denied or ended when:
(A) The individual's home is sold or rented;
(B) The rented quarters of the individual are given up; or

(C) The individual's health requires the long-term care admission period to last Ionger than six

months.

(e) Allocations to family members

An individual is allowed to allocate their income to certain family members as descrfBed ‘in‘th‘ibs paragraph.

(1

Allocation to community spouse

@

(ii)

(i)

v)

If an individual receiving Medicaid coverage of long- -term care services and supports (the
institutionalized spouse) has a spouse living in the communlty (the community spouse), an
allocation may be deducted from the lnstltutlonallzed spouse’s income for the needs of the
community spouse. The term “community spouse applles to the spouse of the institutionalized
spouse even if the community spouse is also recelvmg Medicaid coverage of long-term care
services and supports in a home and communlty based setting. When one spouse is receiving
Medicaid coverage of long-term care services and supy56rts in an institutional setting and the other
is receiving Medicaid coverage of Iong-term care services and supports in a home and community-
based setting, the spouse’ receiving home and community-based services and supports may
receive an allocation. When both spouses are receiving home and community-based services and
supports, either may al"locatve to the other.

“Assisted living” is considered a community setting and not an institutional setting provided that
assisted living does not include 24-hour care, has privacy, a lockable door, and is a homelike
setting. If the spouse of an institutionalized spouse is living in an assisted living setting, they are
consndered a communlty spouse for purposes of the community spouse income allocation.

An |nst|tu“t|onallzed spouse may allocate less than the full amount of the allocation to their
communi’cy sdese or may allocate nothing. The allocation is reduced by the gross income, if any,

_of the community spouse. A community spouse, as well as an institutionalized spouse, has a right

to request a fair hearing on the amount of the allocation.

The standard community spouse income allocation equals 150 percent of the FPL for two. The
actual community spouse income allocation equals the standard allocation plus any amount by
which actual shelter expenses of the community spouse exceed the standard allocation, up to a
maximum amount. The maximum community spouse income allocation equals a maximum
provided by the federal government each year by November 1st.

The presumptions set forth below are applied to the ownership interests in income when
determining a community spouse’s community spouse income allocation unless the
institutionalized spouse establishes by a preponderance of the evidence that the ownership
interests are other than as presumed.

(A) Income paid in the name of one spouse is presumed available only to the named spouse.
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(B) Income paid in the name of both spouses is presumed available in equal shares to each spouse.

(C) Income paid in the name of either spouse and any other person is presumed available to that
spouse in proportion to their ownership interest.

(D) Income paid in the name of both spouses and any other person is presumed availabie to each
spouse in an amount of one-half of the joint interest.

(2) Allocation to other family members

(i) A deduction from the individual's income is allowed for the maintenance needs of certain other
family members. If the individual has no community spouse living in the home, the countable
resources of any such family member cannot exceed the community spouse resource allocation
(CSRA) minimum.4 If the individual has a community spouse living in the home, there is no limit
on the amount of countable resources of any such family member.

For purposes of this deduction, a family member must be:
(A) A child of either the individual or the individual’s spouse under age 18; or

(B) A child age 18 or older, parent, or sibling of either the individual or the individual’s spouse who is
dependent on the individual or spouse. For the purposes of this subparagraph, a family member
is considered dependent if they meet each of the following three criteria:

O] They have been or will be a member of the household of the individual or their spouse
for at least one year,

(1 More than one half of their total support is provided by the individual or the individual's
spouse; and

(1) They have gross annual income below $2,500 or are a child of the individual (or spouse)
under age 19 or under age 24 and a full-time student during any five months of the tax
year.

(i) Deduction for family members living with the community spouse. When family members live with
the community spouse of the individual receiving Medicaid coverage of long-term care services
and supports, the deduction equals the maintenance income standard reduced by the gross
income of each family member and divided by three. The resulting amount is the maximum
allocation that may be made to each family member.

iii) Deduction for family members not living with the community spouse. When family members do not
live with the community spouse of the individual receiving Medicaid coverage of long-term care
services and supports, the deduction equals the applicable PIL for the number of family members
living in the same household, reduced by the gross income, if any, of the family members in the
household.

(iv)  The family members described above may be required to apply for SSI, AABD or Reach Up, as

4 For the current CSRA minimum, see Vermont’s Eligibility Standards for Healthcare Programs on the Department of
Vermont Health Access website.
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long as this would not disadvantage them financially.

24.05 Transfer between settings (01/15/2017, GCR 16-097)

(a) In general. An individual receiving long-term care sometimes moves from one setting to another, such as from

(c)

(d

one nursing facility to another or from a nursing facility to a hospital and back to the same or another nursing
facility. The patient share must be paid toward the cost of the individual’'s care from i income recelved by the
individual during each month of a continuous period of receiving Medicaid coverage of Iong term care services
and supports. As a general rule, the provider giving long-term care services and supports to the individual on
the last day of the preceding month sends the individual a bill for the individual’'s share of the cost for that
month. Payment is made to an institution if the individual was receiving Medicaid coverage of long-term care
services and supports in the institution on the last day of the preceding month Payment is made to the highest-
paid provider of long-term care services and supports if the individual was recelvmg Medlcard coverage of long-
term care services and supports in a home and community-based settlng on the last day of the preceding
month. If payment of a patient share results in a credit to the prowder then the provider sends the excess to
AHS. Exceptions to this rule are specified in the paragraphs below '

Hospital admission from nursing facility. An individual recervmg Medlcald coverage of long-term care services
and supports who is hospitalized continues to receive Medlcald coverage of long-term care services and
supports, and their patient share amount is not redetermlned Payment of the patient share is allocated to the
providers as follows: , ,

(1) Acute care. The patient share is pa|d dlrectly to AHS when the individual is hospitalized and receiving
acute hospital care on the last day of the month preceding the month in which income is received. Failure
to pay the patient share may result in closure of the individual’s eligibility for Medicaid coverage of long-
term care services and supports

(2) Long-term care. The patrent share is pard to the hospital when the individual is hospitalized and receiving
Medicaid coverage of Ion_g_-tern_j care services and supports in the hospital on the last day of the month
preceding the month in which income is received.

Transfer from norne:anq_oomrnimitv-based setting to nursing facility

(1) = Respite serVice The patient share amount is not adjusted when an individual receiving Medicaid

. coverage of Iong-term care services and supports in a home and community-based setting enters an
institution for respite services. The patient share is paid to the highest-paid provider of the long-term care
‘services and supports, even if the individual is in an institution on the last day of the month.

(2) Other services. AHS adjusts the patient share amount when an individual receiving Medicaid coverage of
long-term care services and supports in a home and community-based setting enters an institution for
services other than respite services and has been in the institution for a full calendar month. The patient
share is paid to the institution since the individual was receiving Medicaid coverage of long-term care
services and supports in an institution on the last day of the month.

Discharge from nursing facility to home and community-based setting. The patient share amount is adjusted
when an individual is in an institution for more than one full calendar month and discharged to a home and
community-based setting. After the patient-share amount is redetermined using the community maintenance
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(e)

(f)

25.00

allowance (see § 24.04(c)), the first month’s patient share is paid to the institution because the individual
resided in the institution on the last day of the previous month. Thereafter, the patient share it is paid to the
highest paid provider.

Discharge from long-term care. All income an individual receiving Medicaid coverage of long-term care services
and supports receives during the month they are discharged from long-term care and any month after discharge
when the individual leaves a long-term care living arrangement (see § 30.01) is excluded. A Iong-term care
provider must refund any patient-share payment made by an individual when the rnd|V|duaI pays thelr patient
share from income received in the month of their discharge. .

Termination of eligibility for long-term care. An individual receiving Medicaid coverage"‘Of long-term care
services and supports becomes fully responsible for the total cost of any care they recelve when they remain
institutionalized after a medical-review team decision that they no longer need ‘skilled nursing or intermediate
care, or they become ineligible for other reasons. The individual's responsrblhty begins after the effective date of
the review team’s decision. An individual usually must pay in advance for such care as a privately-paying
patient. They incur no patient share obligation for the calendar. month that the review team’s decision takes
effect. A long-term care provider must credit payment toward the cost of private care furnished after the
effective date of the review team’s decision to end Medicaid coverage ‘of long-term care services and supports
when an individual receiving Medicaid coverage of Iong term care services and supports has already paid their
patient share to the provider during the calendar month the review team’s decision takes effect.

Patient share in the month of death. Income recelved dunng the calendar month of the death of an individual
receiving Medicaid coverage of long-term care services and supports is counted and applied to the cost of the
care the individual received during the prior ‘month. For example, if the individual dies on June 26th, the patient-
share payment from income they recelved during June is due for care provided in May. If the individual dies on
July 1st, the patient-share payment from income they received during July is due for care provided in June.

Income or resource transfers and eligibility for Medicaid coverage of long-term care
services and supports (01/01/2024 GCR 23-085)

25.01 In general (01I1512017 GCR 16-097)

(@) AHS determlnes whether transfers of income or resources made by an individual requesting Medicaid coverage

of Iong-term care services and supports are allowable transfers under the rules set forth in this section.

(t) o Th|s sectlon applles to an individual:

(0) .. Who is requesting Medicaid coverage of long-term care services and supports in a medical
~ institution under MABD or MCA.

(i) Who is requesting Medicaid coverage of long-term care services and supports in a home and
community-based setting under MCA.

(i) Who is requesting Medicaid coverage of long-term care services and supports in a home and
community-based setting under MABD and is in a special income coverage group under § 8.05(k))
or is medically needy (§ 8.06).
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(b)

()

(2) This section alsc applies to the spouse of an individual described in (1) above.

If AHS determines that a transfer is not allowable, the individual requesting Medicaid coverage of long-
term care services and supports will not be eligible for such coverage until a penalty period has expired.
The start date of the penalty period is based on when the individual would, but for the disallowed transfer,
be otherwise eligible for Medicaid coverage of long-term care services and supports, as explamed in
more detail in this section. The duration of the penalty period is based on the value of the drsallowed
transfer. :

AHS makes determinations concerning transfers occurring before the individual‘req‘uestsMedicaid coverage of
long-term care services and supports as part of its determination of the individual’s i_ni’tia,l eligibility. Once AHS
has determined that a transfer is disaliowed and has established a penalty period that transfer is not
reconsidered unless AHS obtains new information about the transfer. If, after the initial determination, AHS
discovers that the individual made an additional transfer (or transfers), AHS' also determines whether the
additional transfer (or transfers) is allowable, whether the date of the addltlonal transfer (or transfers) is before
or after the initial determination, and establishes a penalty perrod (or penods) as required. If the individual
requesting Medicaid coverage of long-term care services and supports has a spouse (community spouse), after
the month in which the individual is determined eligible for Medlcald coverage of long-term care services and
supports, no resources of the community spouse shall be determrned available to the individual (the
institutionalized spouse). Accordingly, no transfers by the communlty spouse after the initial month of the
institutionalized spouse’s eligibility are conS|dered for purposes of the institutionalized spouse’s ongoing
eligibility. 3 -

§ 25.03 specifies the criteria for aIIOWapIetr’ansfers, to which no penalty period applies, effective for all initial
determinations of eligibility for Medicaid coverage of long-term care services and supports and all
redeterminations. No other transfers are allowable.

25.02 Definitions (01/15/2017 GCR 16 -097)

(a)

(b)

Transfer of income or resources For the purposes of this section, a transfer of income or resources is any
action taken by the rndrvrdual requestrng Medicaid coverage of long-term care services and supports, by the
spouse of such mdrvndual or by any other person with lawful access to the income or resources of the individual
or such |nd|vrdual 'S spouse that disposes of the income or resources. The date of the transfer is the date the
actlon was taken It also applies to certain income and resources to which the individual or such individual’s
spouse is entltled but does not have access because of an action taken by:

The individual or such individual's spouse;

(1)

2) A person, including a court or administrative body, with legal authority to act in place of or on behalf of the
individual or such individual’s spouse; or

(3) A person, including a court or administrative body, acting at the direction or upon the request of the
individual or such individual’s spouse.

Fair market value. Unless otherwise specified, fair market value is an amount equal to the price of an item on
the open market in the individual’s locality at the time of a transfer, or contract for sale, if earlier.
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25.03 Allowable transfers (01/01/2024, GCR 23-085)

(a) Transfers for fair-market value — in general. No penalty period is applied to income or resources transferred for
fair market value.

AHS determines whether the individual requesting Medicaid coverage of long-term care services and supports,
or the spouse of such individual, as the case may be, received fair market value for a transfer of income or
resources by determining the difference, if any, between the fair market value of the income or resource reduced
by any applicable deductions at the time of the transfer and the amount received for the income or resource. Any
of the following deductions may be used to reduce fair market value:

(1)

The amount of any legally enforceable liens or debts against the transferred income or resource at the
time of transfer that reduced the transferor’'s equity in the income or resource;

The reasonable and necessary costs of making the sale or transfer;

The value of income or resources received by the transferor in exchange for the transferred income or
resources,

The value of income or resources returned to the transferor; and

The following verified payments or in-kind support given to or on behalf of the transferor as compensation
for receipt of the income or resources by the person who received the income or resources:

(i) Personal services;
(i) Payments for medical care;
(i) Funeral expenses of the individual’'s deceased spouse;

(iv) Taxes, mortgage payments, property insurance, or normal repairs, maintenance and upkeep on the
transferred property; or

(v) Support and maintenance (e.g., food, clothing, incidentals, fuel and utilities) provided in the
transferor's own home or in the home of the person who received the income or resources from the
transferor.

Receipt of fair market value after the date of the transfer. If the value of a transferred resource is scheduled for

receipt after the date of transfer, it is considered a transfer for fair market value only if the transferor can expect
to receive the full fair-market value of the resource within their expected lifetime. Expected lifetime is
determined as follows:

M

When institutionalized individual is transferor. Expected lifetime of the institutionalized individual is
measured at the time of the transfer as determined in accordance with actuarial publications of the Office
of the Chief Actuary of the SSA (http://socialsecurity.gov/OACT/STAT S/table4c6.html).

When spouse of institutionalized individual is transferor. Expected lifetime of the spouse of the
institutionalized individual is measured at the time of the transfer as determined in accordance with
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()

(3)

actuarial publications of the Office of the Chief Actuary of the SSA)
(http://socialsecurity.gov/OACT/STATS/tabled4c6.html).

Pursuant to the authority granted in Vermont Act 71 § 303(7)(2005), AHS may develop alternate actuarial
tables that will be consistent with federal law and adopted by rule.

Transfers for less than fair-market value — in general. A penalty period is not imposed for a transfer for less than

fair market value that meets one or more of the following criteria:

(N

(4)

®)

(7)

Time of transfer — beyond look-back period. The date of the transfer was more than 60 calendar months
prior to the first month in which the individual both requests eligibility for Medicaid coverage of long-term
care services and supports and meets all other requirements for eligibility.

Transferred income or resources are returned. The transferred income or resources have been returned
or otherwise remain available to the individual or the individual’s spouse.

Property transferred of a person other than the individual or their spouse. The action that constituted the
transfer was the removal of the individual’s (or spouse’s) name from a joint account in a financial
institution, and the individual (or spouse) has demonstrated, to AHS’s satisfaction, that the funds in the
account accumulated from the income and resources of another owner who is not the individual (or their
spouse).

Transfer of resource for a purpose other than creation or maintenance of eligibility for Medicaid coverage
of long-term care services and supports. The transferor has documented to AHS'’s satisfaction convincing
evidence that the resources were transferred exclusively for a purpose other than for the individual to
become or remain eligible for Medicaid coverage of long-term care services and supports. A signed
statement by the transferor is not, by itself, convincing evidence. Examples of convincing evidence are
documents showing that:

(i) The transfer was not within the transferor’s control (e.g., was ordered by a court),

(i) The transferor could not have anticipated the individual's eligibility for Medicaid coverage of long-
term care services and supports on the date of the transfer (e.g., the individual became disabled due
to a traumatic accident after the date of transfer); or

(i) A diagnosis of a previously undetected disabling condition leading to the individual’s eligibility for
Medicaid coverage of long-term care services and supports was made after the date of the transfer.

Transfers of specified property for the benefit of certain family members. The transfer meets the criteria
specified below for transfers involving trusts (see paragraph (d)), transfers of homes (see paragraph (e)),
and transfers for the benefit of certain family members (see paragraph (g)).

Intent to transfer for fair market value. The transferor has demonstrated to AHS'’s satisfaction that they
intended to dispose of the income or resources either at fair market value, or for other valuable
consideration.

Transfer of excluded income or resources
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() The transferor transferred excluded income or resources.

(i) Penalties are imposed for the transfer for less than fair market value of any asset considered by the
SSA’s SSI program to be countable or excluded. For example, transfer of a home or of the proceeds
of a loan are both subject to penalty.

(d) Allowable transfers involving trusts. A penalty period is not imposed for fransfers involving trusts that meet one
or more of the following criteria: :

()

(1

)

©)

(4)

The action that constituted the transfer was the establishment of an irrevocable trust that does not under
any circumstances allow disbursements to or for the benefit of the individual, and the date of the transfer
was more than 60 calendar months prior {o the first month in which the |nd|V|duaI requests Medicaid
coverage of long-term care services and supports.

The action that constituted the transfer was the establishment '6/f a trusf solely for the benefit of the
individual if the individual was under age 65 when the trust was establlshed and the trust meets all of the
criteria at § 29.08(e)(1)(ii)(F). PR

The action that constituted the transfer was the establishlment of a pooled trust, as specified at §
29.08(e)(1)(ii)}(G), unless the individual was age 65 or older when they established the trust. If so, the
transfer is not exempted from the imposition of a_transfer penalty period.

The action that constituted the transférvwés the establishment of a revocable trust. However, AHS
considers any payment from the revoca’b|e trust.to anyone other than the individual a transfer for less
than fair-market value subject to penalty unless the payment is for their benefit.

Allowable transfers of homes to family members. A penalty period is not imposed for the transfer of a home that

meets the definition at § 29.08(a‘)(‘1) provided that title was transferred to one or more of the following persons:

()
2)

(3)
@

The spouse of the individqal requesting Medicaid coverage of long-term care services and supports;
The indivit;{ual's child’who' was under age 21 on the date of the transfer;
The ind_iVidugl’s son or daughter who is blind or permanently and totally disabled, regardless of age;

The brother of sister of the individual when:

‘?'f",k(‘i) The brother or sister had an equity interest in the home on the date of the fransfer; and

®)

(ii): Was residing in the home continuously for at least one year immediately prior to the date the
individual began to receive Medicaid coverage of long-term care services and supports, including
services in a home and community-based setting; or

The son or daughter of the individual provided that the son or daughter:

(i) Was residing in the home continuously for at least two years immediately prior to the date the
individual (parent) began receiving Medicaid coverage of long-term care services and supports,
including services in a home and community-based setting; and
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(i) Provided care to the individual during part or all of this period that allowed the individual to postpone
receipt of Medicaid coverage of long-term care services and supports.

(i Allowable transfers involving life-estate interests in another individual's home. A penalty period is not imposed
for the purchase of a life-estate interest in another person’s home when:

(h)

(1)
()

It is the purchaser’s residence; and

The purchaser resides in the home for a period of at least one year after the purchase. v

Other allowable transfers. A penalty period is not imposed for transfers that meet an y of the fbllowing criteria:

(1)

@

®)

(@)

The transfer was for the sole benefit of the individual requesting Medlcald coverage of long-term care
services and supports.

The income or resource was transferred by the institutionalized.spouse to their community spouse before
the initial determination of the institutionalized spouse’s: el‘igi‘bil‘ity for Medicaid coverage of long-term care
services and supports. This also applies to a transfer made to a third party for the sole benefit of the
community spouse. ~

The income or resource was transferred to_the individual’s son or daughter who is blind or permanently
and totally disabled or to a trust for the sole benefit of such son or daughter regardless of their age.

The income or resource was transferred to a trust, including a trust described in § 29.08(e)(1)(F) or §
29.08(e)(1)(G), established solely for the benefit of an individual under the age of 65 years who is
disabled.

Transfers involving annuities

(1

In general

(i) Purchases. Any annuity purchased by an individual requesting Medicaid coverage of long-term care
- serviées and/supports or, if married, their community spouse on or after February 8, 2006, must
name Vermont Medicaid as the first remainder beneficiary of the annuity up to the amount of
Medicaid payments, including payments for Medicaid coverage of long-term-care services and
- supports, made by the state on behalf of the individual. If there is a community spouse or a minor or
disabled child, they may be named as a remainder beneficiary ahead of the state. Vermont Medicaid
must then be named as the secondary remainder beneficiary. If Vermont Medicaid is not named as a
* remainder beneficiary in the correct position, the purchase of the annuity is considered a transfer for
less than fair market value. When Vermont Medicaid is a remainder beneficiary of an annuity, the
issuer of the annuity is required to notify Vermont Medicaid of any changes in the disbursement of
income or principal from the annuity as well as any changes to the state’s position as remainder
beneficiary.

(ify Annuity-related transactions other than purchases. In addition to the purchase of an annuity, certain
transactions with respect to an annuity that occur on or after February 8, 2006, make an annuity,
including one purchased before that date, subject to the provisions of this paragraph. Such
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transactions include any action taken by the individual requesting Medicaid coverage of long-term
care services and supports or, if married, their community spouse that changes the course of
payments to be made by the annuity or the treatment of the income or principal of the annuity.
Routine changes and automatic events that do not require any action or decision are not considered
transactions that would subject the annuity to this treatment.

(2) Additional requirements

(@

(ii)

In addition to the requirement under paragraph (h)(1) that Vermont Medicaid be named as a
remainder beneficiary in the correct position in order for the purchase of an annuity by an individual
requesting Medicaid coverage of long-term care services and supports or, if married, their
community spouse to not be considered a transfer for less than fair market value, if the purchase of
the annuity is by the individual requesting Medicaid coverage of long-term care services and
supports, the purchase must also meet one or more of the four alternatives described below in order
for it to not be subject to a transfer penalty. To determine that an annuity is established under any of
the various provisions of the Code that are referenced in (C) and (D) below, AHS relies on
verification from the financial institution, employer or employer association that issued the annuity.
The burden of proof is on the individual to produce this documentation. Absent such documentation,
AHS considers the purchase of the annuity a transfer for less than fair-market value and, as such,
subject to a penalty.

The four alternatives are as follows:
(A)  The annuity meets the provisions of §§ 29.08(d)(1) or 29.09(d)(1).
(B)  The annuity is:
0] Irrevocable and nonassignable;

()] Provides for payments to the individual in equal intervals and equal amounts with no
deferral and no balloon payments made;

(I Is actuarially sound because it does not exceed the life expectancy of the individual, as
determined using the actuarial publications of the Office of the Chief Actuary of the SSA
(http://socialsecurity.gov/OACT/STAT S/table4c6.html); and

(V) Returns to the individual at least the amount used to establish the contract and any
additional payments plus earnings, as specified in the contract.

(C) The annuity is considered either:

()  Anindividual retirement annuity (according to § 408(b) of the Code), or

(n A deemed Individual Retirement Account (IRA) under a qualified employer plan
(according to § 408(q) of the Code).

(D) The annuity is purchased with proceeds from one of the following:

()  Atraditional IRA (§ 408(a) of the Code);

Part 4 — Page 15 (Sec.25.00, Sub.25.03)



Agency of Human Services Health Benefits Eligibility and Enrollment

Special Rules for Medicaid Coverage of Long-Term Care Services and Supports — Eligibility and Post Eligibility

©)

{1 Certain accounts or trusts which are treated as traditional IRAs (§ 408(c) of the Code);
(11 A simplified retirement account (§ 408 (p) of the Code);

(V) A simplified employee pension (§ 408 (k) of the Code); or

(V)  ARoth IRA (§ 408A of the Code).

Impermissible transfers. An annuity that does not meet the above criteria is assessed a transfer penalty
based on its fair market value. The fair market value of an annuity equals the amount of money used to

establish the annuity and any additional amounts used to fund the annuity, plus any earnings and minus
any early withdrawals and surrender fees.

(iy Allowable transfers involving promissory notes and other income-producing resources

(1)

)

Promissory notes or similar income-producing resources (contracts) are assessed a transfer penalty
based on their fair market value unless they:

(i) Have a repayment term that is actuarially-sound as determined in accordance with actuarial
publications of the Office of the Chief Actuary of the SSA
(hitp://socialsecurity.gov/OACT/STAT S/table4c6.html);

(i) Provide for payments to be made in equal amounts during the term of the loan, with no deferral and
no balloon payments made; and

(iiiy Prohibit the cancellation of the balance upon the death of the lender.

Fair market value equals the amount of money used to establish the contract and any additional
payments used to fund it, plus any earnings and minus any payments already received as of the date of
the application for Medicaid coverage of long-term care services and supports.

(j) Transfers involving jointly-owned income or resources

(M

Joint-ownership established on or after January 1, 1994. For any joint-ownership established on or after
January 1, 1994, the portion of the jointly-owned asset subject to the imposition of a penalty period is
evaluated based on the specific circumstances of the situation. An individual is presumed to own a jointly-
owned resource using the rules in § 29.09. In the case of a jointly-owned account in a financial institution,
for example, since the account is presumed to be owned entirely by the individual (see § 29.09(c)(5)(ii)), a
transfer penalty is imposed against the individual for any amount withdrawn from the account by another
joint owner on the account. The individual may rebut the presumption of ownership by establishing to
AHS's satisfaction that the amount withdrawn was, in fact, the sole property of and contributed to the
account by the other joint owner (or owners), and thus did not belong to the individual.

Joint-ownership established before January 1, 1994. For a joint ownership established before January 1,
1994, the date of the transfer is the date the other person (or persons) became a joint owner. The value
of the transfer equals the amount that the resource available to the individual or, if married, the
individual’'s spouse was reduced in value when the other person (or persons) became a joint owner.
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25.04 Penalty period for disallowed transfers (01/15/2017, GCR 16-097)

(a) Definition: Otherwise eligible

(1)

@)

For purposes of determining the start date of the penalty period because of disallowed transfers, an
individual is considered “otherwise eligible” for Medicaid coverage of long-term care services and
supports as of the earliest date they pass all eligibility criteria in the sequence listed bélow. They must
also meet each of these criteria in any month for which they request retroactive eligibility:

(i) Clinical criteria (see definition of long-term care in § 3.00).
(i) Citizenship and identity criteria (§ 17.00).
(iiiy Category (§ 7.03 (MCA), §§ 8.05 and 8.06 (MABD)).
(iv) Residency (§ 21.00).
(v) Living arrangements (§ 20.00).
(vi) Resources (§ 29.07), if applicable.

(vii) Income (§§ 28.03 and 28.04 (MCA), § 29. 11 (MABD) for anyone with excess income, see
explanation in (2) below).

When an individual's income exceeds the income requirement for their applicable coverage group, the
individual must spend down to the applicable PIL in the month of application or the next month. An
individual with a penalty is subject,'to the penalty period start date beginning on the date the spenddown is
met. If the spenddown'is not met in the month of application or the next month, the individual is denied
Medicaid coverage of Id’ng-term care services and supports. AHS then determines whether the person is
eligible for Medicaid (other’than Medicaid coverage of long-term care services and supports). If so, it
assesses a 6-month spehd down.

Examples

(|) The |nd|V|duaI applies in June for Medicaid coverage of long-term care services and supports under
MABD and requests retroactive coverage as of April. The individual meets all eligibility criteria but
| their gross countable income exceeds the IS and they have transfers that will result in a 38 day
penalty period. The spenddown period is April — September. The individual meets their spenddown
on April 23rd. April 23rd is the date the individual is considered to be “otherwise eligible.” Their
penalty period would be April 23rd — May 30th.

(i) Same case as in (i), but no retroactive coverage is requested. The spenddown period is June-
November. The spenddown is met June 23rd. June 23rd is the date the individual is considered to
be “otherwise eligible.” The penalty period is June 23rd — July 30th.

(b) Penalty period — in general. If a transfer is disallowed, a penalty period of restricted Medicaid coverage to an
otherwise eligible individual is imposed. During this period, no Medicaid payments are made for the individual’s
long-term care services and supports. Payments are made for all other covered Medicaid services provided to
the individual during the period of restricted coverage.
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()

(d)

()

Penalty date

(1

)

Transfers made in a single month. The penalty date is the beginning date of each penalty period imposed
for a disallowed transfer. The penalty date starts on the first day in which the individual would have been
otherwise eligible for Medicaid coverage of long-term care services and supports (see paragraph (a) of
this subsection for explanation of “otherwise eligible”). :

Transfers occurring in different months. Penalty periods run consecutively rather than concurrently, in the
order in which the transfers occurred. If, after establishing a penalty period for disallowed transfers, it is
determined that additional disallowed transfers were made in a subsequent month but before the end of
the first penalty period, the first day following the end of the first penalty perlod WI|| be designated as the
penalty date for the subsequent penalty period.

Penalty period

(1)

)

©)

Calculation of penalty. The number of days in a penalty period are equal to the total value of all
disallowed transfers made during a given calendar month divided by the average daily cost to a privately-
paying patient of nursing facility services in the state as of the date of application or the date of discovery,
if additional disallowed transfers are discovered after the initial determination of eligibility for Medicaid
coverage of long-term care services and supports. ‘

Transfers in different calendar months. Pehalty periods for transfers in different calendar months are
consecutive and established in the order in which the disallowed transfers occurred.

Continuous nature of penalty period: A penalty period runs continuously from the first date of the penalty
period, even if the individual stops receiving long-term care services and supports.

Penalty when both spouses reqUest Medicaid coverage of long-term care services and supports

)

(2)

4)

In general. The followmg rules are applied to the assignment of penalty periods when both members of a
couple are requestlng or recelvmg Medicaid coverage of long-term care services and supports.

Sgouses ellglble at same time. For spouses determined otherwise eligible for Medicaid coverage of long-
term care serwces and supports at the same time, the value of the disallowed transfer is divided by two to
determlne_t_he number of days of restricted coverage for each member of the couple.

;fPénaItv period for one spouse is running at the time the other requests Medicaid coverage of long-term

care services and supports. If the penalty period established for one member of the couple has not yet
exbi’red when the other member of the couple requests and is determined otherwise eligible for Medicaid
coverage of long-term care services and supports, the number of days remaining in the penalty period is
divided by two to determine the number of days of restricted coverage for each member of the couple.

Death of a spouse during penalty period. When the member of the couple for whom a penalty period has
been established dies, the days remaining in that member’s penalty period are not reassigned to their
spouse if the spouse requests and is determined otherwise eligible for Medicaid coverage of long-term
care services and supports.

Part 4 — Page 18 (Sec.25.00, Sub.25.04)



Agency of Human Services Health Benefits Eligibility and Enrollment

Special Rules for Medicaid Coverage of Long-Term Care Services and Supports — Eligibility and Post Eligibility

®)

Penalty periods for transfer by second spouse to request Medicaid coverage of long-term care services
and supports. When a penalty period is established for a disallowed transfer by the second member of
the couple to request and be determined otherwise eligible for Medicaid coverage of long-term care
services and supports, that penalty period is assigned to the spouse who made the transfer provided that
it was made after the determination of disallowed transfers for the first spouse.

25.05 Undue Hardship (01/15/2017, GCR 16-097)

(a) In general. AHS does not establish a penalty period resulting from a disallowed transfer when it determines that
restricted coverage will result in an undue hardship. Undue hardship is considered only: in cases where AHS
has first determined that a transfer has been made for less than fair market value and that no transfer exception
applies (see § 25.03).

(b)

(c)

Definition: Undue hardship

(N

(@)

For purposes of this subsection, undue hardship means_depr‘ivihg-kthe individual of:
() Medical care, such that the individual's healthvor'lif‘e wouldfbe endangered; or
(il Food, clothing, shelter, or other necessitieks"of life.

Undue hardship does not exist when the applicat:io‘n, of a transfer penalty merely causes an individual or
the individual's family member(s)vi‘nCOhvenience or restricts their lifestyle. Undue hardship does not exist
when the individual transferred the assets to their community spouse and the community spouse has
countable or excluded resources in excess of the community spouse resource allocation (CSRA)
standard (§ 29.10(e)). ’

Undue hardship reasons. In defermining the existence of undue hardship, all circumstances involving the

transfer and the situation of the individual are considered. Undue hardship is established when one or more of
the following circumstances, or any other comparable reasons, exist:

(1)

(2)
: »t.‘;only if assets such as a family farm or other family business are sold, and the assets are the primary
"rsource of income for the individual's spouse, parents, children or siblings.

3

(4)

Whether imposition of the transfer penalty would result in the individual’'s immediate family qualifying for
SSI; Reach Up; AABD; General Assistance; 3SquaresVTs; or another public assistance program

requiring a‘comparable showing of financial need.

Whether funds can be made available for the cost of the individual's long-term care services and supports

Whether an agent under a power of attorney (POA) or a guardian of the individual transferred the asset,
and the POA or guardian was not acting in the best interest of the individual when the transfer was made
as determined by AHS or a court, or the transfer forms the basis for a report to AHS for investigation of
abuse, neglect or exploitation.

Whether the individual was deprived of an asset by exploitation, fraud or misrepresentation. Such claims

must be documented by official police reports or civil or criminal action against the alleged perpetrator or
substantiated by AHS or by a sworn statement to AHS attesting to the fact that the claim was reported to
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©)

(6)

the police or to the AHS department responsible for substantiating such claims.

Whether the individual cannot recover the assets due to loss, destruction, theft, or other similar
circumstances.

Presumption of care and rebuttal of presumption.

(i) Presumption. When the transfer is to a person, AHS presumes the recipient of the transferred asset

(ii)

could make arrangements for the individual’s care and the care of depen‘dent'fémily members up to
the value of the transfer unless the evidence submitted indicates that there is no reasonable way
that the person can make any of these arrangements. The facts and veriﬂcation required to
determine if the recipient of the transferred asset can make other arrangements to pay or provide the
care of the individual, or to provide for the needs offnanmally dependent family members, may
include the following, if applicable:

(A) A copy of the tax return for the preceding calendar_yeer; ~
(B) All earnings pay stubs for the past 12 months;- '

(C) All bank books, stocks, bonds, certificates, I'ife insurance policies (e.g. bank books must include
those before and after receipt of the trensferre_d asset); and

(D) All documents associated with the proéeeds of the transferred asset which will show the value of
any purchase of new assets from the sale proceeds of the transferred asset.

(E) When the transfer is made toa relative' who is a minor, a family member with financial
responsibility for the minor must be asked to provide the required facts and verification.

Rebuttal. If the individual rebuts the presumption and shows there is no reasonable way that the
recipient of the tranSferred asset can make arrangements for the individual’'s care and the care of
dependent famlly members up to the value of the fransfer, AHS will consider whether the individual
has exhausted all reasonable efforts to meet their needs from other available sources. This includes
whether the |ndIV|duaI has exhausted all reasonable efforts to obtain return of the asset transferred,
and demonstrated that efforts to obtain return of the asset or adequate compensation would

— probabvly nof succeed. AHS will take into consideration all excluded and countable assets above the

'protected resource standard and income above the monthly maintenance needs allowance. Burial
funds (§ 29.08(c)) and the individual’s principal place of residence (§ 29.08(a)(1)) will continue to be
excluded.

(d) Authbfity of provider to file request for individual. For the purposes of this subsection, a long-term care provider
may, with the consent of the individual or the personal representative of the individual, file a request for undue
hardship on behalf of the individual.

(e) Process for reviewing undue hardship requests

(M

Notice of imposition of penalty period

@

The individual will be informed of the right to request an undue hardship exception through written
notice of a penalty period of ineligibility for Medicaid coverage of long-term care services and
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(@)

3

(4)

(5)

(6)

©

(10)

supports because of an impermissible asset transfer.

(i) The notice wil:
(A) Specify the factual and legal basis for the imposition of the penalty, and
(B) Explain how the individual may request an undue hardship exception.

Timing of exceptlon request. An individual may request an undue hardship exceptlon W|th|n 20 days of
receiving notification of the transfer penalty.

Application requirements. To request an undue hardship exception, the individual must submit
documentation supporting their claim of undue hardship. ‘ :

Standard of proof. Undue hardship is established when the indiVidual demonst;ates by a preponderance
of the evidence that denial of Medicaid coverage of long-term care serwces and supports will cause
actual and not merely possible undue hardship. '

Nature of available relief. If the individual establlshes undue hardshlp, AHS may waive all or a portion of
the penalty period.

Notice of decision on request. A notice of demsuon on the undue hardship exception request will be issued
within 10 business days of receipt of all information determined by AHS as needed to evaluate the
request. The notice will be in wrmng and will |nform the individual of the right to request a fair hearing to
appeal the decision. :

Notice of decision on eligibility for Medlcald coverage of long-term care services and supports. If no
request for an undue hardshlp exceptlon is received within 20 days after notification of the transfer
penalty, or if the request is denied, an eligibility determination will be issued specifying the applicable
penalty period. If the lndlwdual is receiving Medicaid coverage of long-term care services and supports,
the notice will mclude the date the Medicaid coverage terminates and the right to request a fair hearing
and continuing béneﬁts. :

Exception: Request made within request for fair hearing. When an individual makes a request for an

- ‘undue hardshlp exception for the first time at the same time they are requesting a fair hearing, the

mdmdual must raise all claims and submit all evidence permitting consideration of the undue hardship

gxbeption at least 10 business days in advance of the fair hearing. The undue hardship request must then
::be referred to AHS for consideration. AHS will then inform the fair hearings entity of its decision on the
'r‘équest within 10 business days of receiving it.

Exception: Request made during penalty period on the basis of changed circumstances. A request for an
undue hardship exception may be filed at any time during a penalty period if new circumstances leading
to undue hardship arise during the duration of the penalty period. If granted, the request will be
prospective from the date of the request.

Limitation on obligation to pay for long-term care services and supports during penalty period. The state
has no obligation to pay for cost of an individual's long-term care services and supports during the
individual's penalty period unless an undue hardship exception has been granted or the individual
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prevails at a fair hearing.

(11) Extension of time period. The time periods specified in this paragraph (e) may be extended if AHS
determines that extenuating circumstances require additional time. 3

26.00 [Reserved]

27.00 [Reserved]
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Title 3 : Executive
Chapter 025 : Administrative Procedure
Subchapter 001 : GENERAL PROVISIONS

(Cite as: 3 V.S.A. § 801)

§ 801. Short title and definitions
(a) This chapter may be cited as the “Vermont Administrative Procedure Act.”
(b) As used in this chapter:

(1) “Agency” means a State board, commission, department, agency, or other entity
or officer of State government, other than the Legislature, the courts, the Commander in
Chief, and the Military Department, authorized by law to make rules or to determine
contested cases.

(2) “Contested case” means a proceeding, including but not restricted to rate-
making and licensing, in which the legal rights, duties, or privileges of a party are
required by law to be determined by an agency after an opportunity for hearing.

(3) “License” includes the whole or part of any agency permit, certificate, approval,
registration, charter, or similar form of permission required by law.

(4) “Licensing” includes the agency process respecting the grant, denial, renewal,
revocation, suspension, annulment, withdrawal, or amendment of a license.

(5) “Party” means each person or agency named or admitted as a party, or properly
seeking and entitled as of right to be admitted as a party.

(6) “Person” means any individual, partnership, corporation, association,
governmental subdivision, or public or private organization of any character other than
an agency.

(7) “Practice” means a substantive or procedural requirement of an agency,
affecting one or more persons who are not employees of the agency, that is used by the
agency in the discharge of its powers and duties. The term includes all such
requirements, regardless of whether they are stated in writing.



(8) “Procedure” means a practice that has been adopted in writing, either at the
election of the agency or as the result of a request under subsection 831(b) of this title.
The term includes any practice of any agency that has been adopted in writing, whether
or not labeled as a procedure, except for each of the following:

(A) a rule adopted under sections 836-844 of this title;

(B) a written document issued in a contested case that imposes substantive or
procedural requirements on the parties to the case;

(C) a statement that concerns only:

(i) the internal management of an agency and does not affect private rights or
procedures available to the public;

(i) the internal management of facilities that are secured for the safety of the
public and the individuals residing within them; or

(iii) guidance regarding the safety or security of the staff of an agency or its
designated service providers or of individuals being provided services by the agency or
such a provider;

(D) an intergovernmental or interagency memorandum, directive, or
communication that does not affect private rights or procedures available to the pubilic;

(E) an opinion of the Attorney General; or

(F) a statement that establishes criteria or guidelines to be used by the staff of an
agency in performing audits, investigations, or inspections, in settling commercial
disputes or negotiating commercial arrangements, or in the defense, prosecution, or
settlement of cases, if disclosure of the criteria or guidelines would compromise an
investigation or the health and safety of an employee or member of the public, enable
law violators to avoid detection, facilitate disregard of requirements imposed by law, or
give a clearly improper advantage to persons that are in an adverse position to the State.

(9) “Rule” means each agency statement of general applicability that implements,
interprets, or prescribes law or policy and that has been adopted in the manner provided
by sections 836-844 of this title.

(10) “Incorporation by reference” means the use of language in the text of a
regulation that expressly refers to a document other than the regulation itself.

(1) “Adopting authority” means, for agencies that are attached to the Agencies of
Administration, of Commerce and Community Development, of Natural Resources, of
Human Services, and of Transportation, or any of their components, the secretaries of
those agencies; for agencies attached to other departments or any of their components,
the commissioners of those departments; and for other agencies, the chief officer of the
agency. However, for the procedural rules of boards with quasi-judicial powers, for the
Transportation Board, for the Vermont Veterans’ Memorial Cemetery Advisory Board,



~ and for the Fish and Wildlife Board, the chair or executive secretary of the board shall be
the adopting authority. The Secretary of State shall be the adopting authority for the
Office of Professional Regulation.

(12) “Small business” means a business employing no more than 20 full-time
employees.

(13)(A) “Arbitrary,” when applied to an agency rule or action, means that one or
more of the following apply:

(i) There is no factual basis for the decision made by the agency.

(ii) The decision made by the agency is not rationally connected to the factual
basis asserted for the decision.

(iii) The decision made by the agency would not make sense to a reasonable
person.

(B) The General Assembly intends that this definition be applied in accordance
with the Vermont Supreme Court’s application of “arbitrary” in Beyers v. Water
Resources Board, 2006 VT 65, and In re Town of Sherburne, 154 Vt. 596 (1990).

(14) “Guidance document” means a written record that has not been adopted in
accordance with sections 836-844 of this title and that is issued by an agency to assist
the public by providing an agency’s current approach to or interpretation of law or
describing how and when an agency will exercise discretionary functions. The term does
not include the documents described in subdivisions (8)(A) through (F) of this section.

(15) “Index” means a searchable list of entries that contains subjects and titles with
page numbers, hyperlinks, or other connections that link each entry to the text or
document to which it refers. (Added 1967, No. 360 (Adj. Sess.), § 1, eff. July 1, 1969;
amended 1981, No. 82, § 1; 1983, No. 158 (Adj. Sess.), eff. April 13, 1984; 1985, No. 56, § 1,
1985, No. 269 (Ad]. Sess.), § 4; 1987, No. 76, § 18; 1989, No. 69, § 2, eff. May 27, 1989;
1989, No. 250 (Adj. Sess.), § 88; 2001, No. 149 (Ad]. Sess.), § 46, eff. June 27, 2002; 2017,
No. 113 (Adj. Sess.), § 3; 2017, No. 156 (Adj. Sess.), § 2.)
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Title 33 : Human Services
Chapter 019 : Medical Assistance
Subchapter 001 : MEDICAID

(Cite as: 33 V.S.A. § 1901)
§ 1901. Administration of program

(a)(1) The Secretary of Human Services or designee shall take appropriate action,
including making of rules, required to administer a medical assistance program under
Title XIX (Medicaid) and Title XXl (SCHIP) of the Social Security Act.

(2) The Secretary or designee shall seek approval from the General Assembly prior
to applying for and implementing a waiver of Title XIX or Title XXl of the Social Security
Act, an amendment to an existing waiver, or a new state option that would restrict
eligibility or benefits pursuant to the Deficit Reduction Act of 2005. Approval by the
General Assembly under this subdivision constitutes approval only for the changes that
are scheduled for implementation.

(3) [Repealed.]

(4) A manufacturer of pharmaceuticals purchased by individuals receiving State
pharmaceutical assistance in programs administered under this chapter shall pay to the
Department of Vermont Health Access, as the Secretary’s designee, a rebate on all
pharmaceutical claims for which State-only funds are expended in an amount that is in
proportion to the State share of the total cost of the claim, as calculated annually on an
aggregate basis, and based on the full Medicaid rebate amount as provided for in
Section 1927(a) through (c) of the federal Social Security Act, 42 U.S.C. § 1396r-8.

(b) [Repealed.]

(c) The Secretary may charge a monthly premium, in amounts set by the General
Assembly, per family for pregnant women and children eligible for medical assistance
under Sections 1902(a)(10)(AXI)(!I), (IV), (V1), and (VII) of Title XIX of the Social Security Act,
whose family income exceeds 195 percent of the federal poverty level, as permitted
under section 1902(r)(2) of that act. Fees collected under this subsection shall be



credited to the State Health Care Resources Fund established in section 1901d of this
title and shall be available to the Agency to offset the costs of providing Medicaid
services. Any co-payments, coinsurance, or other cost sharing to be charged shall also
be authorized and set by the General Assembly.

(d)(1) To enable the State to manage public resources effectively while preserving and
enhancing access to health care services in the State, the Department of Vermont
Health Access is authorized to serve as a publicly operated managed care organization
(MCO).

(2) To the extent permitted under federal law, the Department of Vermont Health
Access shall be exempt from any health maintenance organization (HMO) or MCO
statutes in Vermont law and shall not be considered to be an HMO or MCO for purposes
of State regulatory and reporting requirements. The MCO shall comply with the federal
rules governing managed care organizations in 42 C.F.R. Part 438. The Vermont rules on
the primary care case management in the Medicaid program shall be amended to apply
to the MCO except to the extent that the rules conflict with the federal rules.

(3) The Agency of Human Services and Department of Vermont Health Access shall
report to the Health Reform Oversight Committee about implementation of Global
Commitment in a manner and at a frequency to be determined by the Committee.
Reporting shall, at a minimum, enable the tracking of expenditures by eligibility category,
the type of care received, and to the extent possible allow historical comparison with
expenditures under the previous Medicaid appropriation model (by department and
program) and, if appropriate, with the amounts transferred by another department to the
Department of Vermont Health Access. Reporting shall include spending in comparison
to any applicable budget neutrality standards.

(e) [Repealed.]

(f) The Secretary shall not impose a prescription co-payment for individuals under age
21 enrolled in Medicaid or Dr. Dynasaur.

(g) The Department of Vermont Health Access shall post prominently on its website
the total per-member per-month cost for each of its Medicaid and Medicaid waiver
programs and the amount of the State’s share and the beneficiary’s share of such cost.

(h) To the extent required to avoid federal antitrust violations, the Department of
Vermont Health Access shall facilitate and supervise the participation of health care
professionals and health care facilities in the planning and implementation of payment
reform in the Medicaid and SCHIP programs. The Department shall ensure that the
process and implementation include sufficient State supervision over these entities to
comply with federal antitrust provisions and shall refer to the Attorney General for
appropriate action the activities of any individual or entity that the Department
determines, after notice and an opportunity to be heard, violate State or federal antitrust
laws without a countervailing benefit of improving patient care, improving access to



health care, increasing efficiency, or reducing costs by modifying payment methods.
(Added 1967, No. 147, § 6; amended 1997, No. 155 (Adj. Sess.), § 21, 2005, No. 159 (Adj.
Sess.), 8 2; 2005, No. 215 (Adj. Sess.), § 308, eff. May 31, 2006; 2007, No. 74, 8 3, eff.
June 6, 2007; 2009, No. 156 (Adj]. Sess.), 8 E.309.15, eff. June 3, 2010; 2009, No. 156
(Adj. Sess.), §1.43; 2011, No. 48, § 164, eff. Jan. 1, 2012; 2011, No. 139 (Ad]. Sess.), § 51, eff.
May 14, 2012; 2011, No. 162 (Adj. Sess.), § E.307.6; 2011, No. 171 (Adj. Sess.), § 41c; 2013,
No. 79, § 23, eff. Jan. 1, 2014; 2013, No. 79, § 46; 2013, No. 131 (Adj. Sess.), § 39, eff. May
20, 2014; 2013, No. 142 (Adj. Sess.), § 98; 2017, No. 210 (Adj. Sess.), § 3, eff. June 1, 2018;
2023, No. 85 (Ad]. Sess.), § 471, eff. July 1, 2024.)
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Title 33 : Human Services

Chapter 018 : Public-Private Universal Health Care System
Subchapter 001: VERMONT HEALTH BENEFIT EXCHANGE
(Cite as: 33 V.S.A. § 1810)

§ 1810. Rules

The Secretary of Human Services may adopt rules pursuant to 3 V.S.A. chapter 25 as
needed to carry out the duties and functions established in this subchapter. (Added 2011,
No. 48,8 4.)
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Rule Details

Rule Number:

Title:

Type:
Status:
Agency:

Legal Authority:

Summary:

25P028

Health Benefits Eligibility and Enrollment Rule, Special
Rules for Medicaid Coverage of Long-Term Care Services
and Supports- Eligibility and Post-Eligibility (Part 4).
Standard

Final Proposed

Agency of Human Services

3 V.S.A. 801(b)(11); 33 V.S.A. 1901(a)(1) and 1810

These proposed rules amend Parts 1-5 and 7 of the 8-part
Health Benefits Eligibility and Enrollment (HBEE) rule.
Parts 1, 4, and 5 were last amended effective January 1,
2024. Parts 2, 3, and 7 were last amended effective January
1, 2025. Substantive revisions include: adding coverage of
pre-release services for up to 90 days before release for
sentenced, incarcerated individuals enrolled in Medicaid;
using the Low Income Subsidy (LIS) family size definition
for Medicare Savings Program (MSP) eligibility



Persons Affected:

Economic Impact:

Posting date:

determinations; raising the income limit for Qualified
Medicare Beneficiaries from 100 to 145 of the Federal
Poverty Level (FPL) and Qualifying Individuals 135 to 195
FPL; changing the household composition for the Access
Plan; modifying noticing requirements for eligibility
verifications; providing earlier Qualified Health Plan
(QHP) effective dates for special enrollment periods and
voluntary terminations.

Applicants and enrollees of Medicaid and Qualified Health
Plans with financial assistae; Health law, policy, and related
advocacy and community-based organizations and groups
including the Office of the Health Care Advocate; Health
care providers, including Planned Parenthood of Northern
New England; Eligibility and enrollment assisters,
including agents and brokers; and the Agency of Human
Services including its departments.

AHS anticipates that some of the proposed changes to
HBEE will have an economic impact on the State's budget,
beginning SFY2026. The estimated gross annualized
budget impact of implementing 90 days of pre-release
services for Medicaid enrollees is $ 1 million. The cost
associated with MSP income eligibility expansion is
estimated at $4.5 million annually to the general fund.
These changes, as well as changes to the MSP family size
definition, Access Plan household composition, and QHP
enrollment effective dates represent meaningful economic
benefits to eligible Vermonters. Other changes in Parts 1-5
and 7 align HBEE with federal and state guidance and law,
provide clarification, correct information, improve clarity,
and make technical corrections.

Jul 02,2025

Hearing Information

Hearing date:

Location:

Address:
City:
State:
Zip:

Hearing Notes:

Hearing date:

Information for Hearing # 1
08-01-2025 1:00 PM

Waterbury State Office Complex, Conference Room Cherry
C24 Room A-202

280 State Drive
Waterbury

VT

05671

ID required for access to building. Hearing also available
virtually via MS Teams at https://www.microsoft.com/en-
us/microsoft-teams/join-a-meeting Meeting ID: 274 818
117 808 7 Passcode: Uy97mt9z Dial in by phone +1
802-828-7667,,879146430# United States, Montpelier
Phone conference ID: 879 146 430#

Information for Hearing # 2
08-01-2025 1:00 PM



Location:

Virtually via MS Teams

https://www.microsoft.com/en-us/microsoft-teams/join-a-
meeting Meeting ID: 274 818 117 808 7 Passcode:

Address: Uy97mt9z Dial in by phone +1 802-828-7667,,879146430#
United States, Montpelier Phone conference ID: 879 146
430#

City: n/a

State: VT

Zip: n/a
Virtually via MS Teams at: https://www.microsoft.com/en-
us/microsoft-teams/join-a-meeting Meeting ID: 274 818

Hearing Notes: 117 808 7 Passcode: Uy97mt9z Dial in by phone +1

802-828-7667,,879146430# United States, Montpelier
Phone conference ID: 879 146 430#
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PRIMARY CONTACT PERSON - A PERSON WHO IS ABLE TO ANSWER QUESTIONS
ABOUT THE CONTENT OF THE RULE.

Level:
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Agency:
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State:
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Telephone:
Fax:
Email:

Website
Address:

Primary

Dani Fuoco

Agency of Human Services
280 State Drive, NOB 1 South
Waterbury

VT

05671-1010

802-585-4265

802-241-0450

dani.fuoco@vermont.gov

https://humanservices.vermont.gov/rules-policies/health-care-rules

Information for Secondary Contact

SECONDARY CONTACT PERSON - A SPECIFIC PERSON FROM WHOM COPIES OF
FILINGS MAY BE REQUESTED OR WHO MAY ANSWER QUESTIONS ABOUT FORMS
SUBMITTED FOR FILING IF DIFFERENT FROM THE PRIMARY CONTACT PERSON.

Level:
Name:
Agency:
Address:
City:
State:

Zip:
Telephone:
Fax:

Secondary

Jessica Ploesser

Agency of Human Services
280 State Drive, NOB1 South
Waterbury

VT

05671

802-241-0454

802-241-0450



Email: jessica.ploesser@vermont.gov

Keyword Information

Keywords:
Health Benefits Eligibility and Enrollment
HBEE
Medicaid
Vermont Health Connect
Exchange
QHP
Qualified Health Plan
Health Benefit

Accessbility Policy | Privacy Policy
A Vermont Government Website Copyright 2025 State of Vermont

la Secured By
s Vermont.go

v1.02



OFFICE OF THE SECRETARY OF STATE
VERMONT STATE ARCHIVES & RECORDS ADMINISTRATION (VSARA)

(802) 828-2863

Seven Days
TO: Tel: (802) 865-1020 x110.
o Legals (legals@sevendaysvt.com ) Ak ) X
The Caledonian Record Tel: 748-8121 FAX:748-1613
Julie Poutré (adv@caledonian-record.com)
Times Argus / Rutland Herald Tel: 802-747-6121 ext 2238
Classified Ads (classified.ads@rutlandherald.com) FAX: 802-776-5600
The Valley News Tel: 603-298-8711
{advertising@vnews.com) FAX: 603-298-0212
The Addison Independent Tel: 388-4944 FAX: 388-3100
(legals@addisonindependent.com) Attn: Display Advertising
The Bennington Banner / Brattleboro Reformer Tel: 254-2311 ext. 132 FAX: 447-2028
Lylah Wright (Iwright@reformer.com) Attn: Lylah Wright
The Chronicle Tel: 525-3531 FAX: 525-3200
(ads@bartonchronicle.com)
Herald of Randolph Tel: 728-3232 FAX: 728-9275
(ads@ourherald.com) Attn: Brandi Comette
Newport Daily Express Tel: 334-6568 FAX: 334-6891
(ilafoe@newportvermontdailyexpress.com} Atin: Jon Lafoe
News & Citizen (mike@stowereporter.com) Tel: 888-2212 FAX: 888-2173
e [Ty MBS rgey . Tel: 524-9771 ext. 117 FAX: 527-1948
Legals (legals@samessenger.com; cfoley@orourkemediagroup.com)
Attn: Legals
Ther BIRrSr . Tel: 802-372-5600 FAX: 802-372-3025
(islander@vermontislander.com)
VELTGHE Laaer . Attn: Will Hunter
(hunter.press.vermont@gmail.com) -
FROM: APA Coordinator, VSARA Date of Fax: October 22, 2025

RE: The "Proposed State Rules " ad copy to run on
PAGES INCLUDING THIS COVER MEMO: 3

July 10, 2025

*NOTE* 8-pt font in body. 12-pt font max. for headings - single space body. Please include
dashed lines where they appear in ad copy. Otherwise minimize the use of white space.
Exceptions require written approval.

If you have questions, or if the printing schedule of your paper is disrupted by holiday etc.
please contact VSARA at 802-828-3700, or E-Mail sos.statutoryfilings@vermont.gov, Thanks.




PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record.
The purpose of these notices is to give the public a chance to respond to the proposals. The
public notices for administrative rules are now also available online at
https://secure.vermont.gov/SOS/rules/ . The law requires an agency to hold a public hearing on
a proposed rule, if requested to do so in writing by 25 persons or an association having at least
25 members.

To make special arrangements for individuals with disabilities or special needs please call or
write the contact person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed
rule(s) or submit comments regarding proposed rule(s), please call or write the contact person
listed below. You may also submit comments in writing to the Legislative Committee on
Administrative Rules, State House, Montpelier, Vermont 05602 (802-828-2231).

NOTE: The six rules below have been promulgated by the Agency of Human Services who has
requested the notices be combined to facilitate a savings for the agency. When contacting the
agency about these rules please note the title and rule number of the proposed rule(s) you are
interested in.

e Health Benefits Eligibility and Enrollment Rule, General Provisions and Definition (Part 1).
Vermont Proposed Rule: 25P025

e Health Benefits Eligibility and Enroliment Rule, Eligibility Standards (Part 2).
Vermont Proposed Rule: 25P026

e Health Benefits Eligibility and Enrollment Rule, Nonfinancial Eligibility Requirements (Part 3).
Vermont Proposed Rule: 25P027

e Health Benefits Eligibility and Enrollment Rule, Special Rules for Medicaid Coverage of Long-
Term Care Services and Supports- Eligibility and Post-Eligibility (Part 4).
Vermont Proposed Rule: 25P028

e Health Benefits Eligibility and Enroliment Rule, Financial Methodologies (Part 5).
Vermont Proposed Rule: 25P029

e Health Benefits Eligibility and Enrollment Rule, Eligibility-and-Enrollment Procedures (Part
7). Vermont Proposed Rule: 25P030

AGENCY: Agency of Human Services

CONCISE SUMMARY: These proposed rules amend Parts 1-5 and 7 of the 8-part Health
Benefits Eligibility and Enrollment (HBEE) rule. Parts 1, 4, and 5 were last amended effective
January 1, 2024. Parts 2, 3, and 7 were last amended effective January 1, 2025. Substantive
revisions include: adding coverage of pre-release services for up to 90 days before release
for sentenced, incarcerated individuals enrolled in Medicaid; using the Low Income Subsidy



(LIS) family size definition for Medicare Savings Program (MSP) eligibility determinations;
raising the income limit for Qualified Medicare Beneficiaries from 100% to 145% of the
Federal Poverty Level (FPL) and Qualifying Individuals 135% to 195% FPL; changing the
household composition for the Access Plan; modifying noticing requirements for eligibility
verifications; providing earlier Qualified Health Plan (QHP) effective dates for special
enrollment periods and voluntary terminations.

FOR FURTHER INFORMATION, CONTACT: Dani Fuoco, Agency of Human Services, 280 State
Drive, NOB 1 South, Waterbury, Vermont 05671-1010 Tel: 802-585-4265 Fax: 802-241-0450
E-Mail: dani.fuoco@vermont.gov URL: https://humanservices.vermont.gov/rules-
policies/health-care-rules.

FOR COPIES: Jessica Ploesser, Agency of Human Services, 280 State Drive, NOB 1 South,
Waterbury, Vermont 05671-1010 Tel: 802-241-0454 Fax: 802-241-0450 E-Mail:
jessica.ploesser@vermont.gov.




