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unrelated offenses upon the minds of the
jury is to prejudice them against the re-
spondent, State v. Howard, 108 Vit 137,
155, 183 A. 497; see also, 1 Wigmore,
Evidence, supra, and § 194 p. 646

While the line of inguiry does not reveal
that respondent had been convicted of any
crime, his .presence “in prison” and “at
Windsor” reasonably permitted the jury to
arrive at such a conclusion.

During summation the State’s Attorney
undertook to gain advantage of this situa-
tion by stressing respondent’s prior com-
mitment in prison. The transcript reveals
that this aspect of the argument was ob-
jected to by counsel for the respondent.
The State’s brief does not deny that such
an argument was made. It seeks to avoid
the effect of this puint by stating that the
full import of the argument does not ap-
pear, and that the exact words of the State’s
Attorney were not placed on the record.
There is no disclaimer that the respondent’s
prison record was referred to by the State’s
Attorney. ’

[2] 1In objecting to this argument on the
part of the State’s Attorney it was not es-
sential to the preservation of the objection
to restate the language employed by the
prosecuting attorney, It is the substance of
the argument which unguestionably was in-
volved which created the prejudice amount-
ing to error.

[3,4] The record shows no effort of the
trial court to strike down this argument,
Such failure of the court to take action on
the respondent’s objection to the argument
was an implied ruling that it was proper.
"Hall v, Fletcher, 100Vt 210, 213, 136 A.
388,  This argument should have been
struck down as an unwarranted appeal to
prejudice.” The jury should have been cau-
tioned to disregard it. See, Knight v. Wil-
ley, 120 Vt. 256, 264," 138 A.2d 586; Du-
¢hainie v, Ray, 110 Vt, 313, 321, 6 A.2d 28.
Failure to do so was error.

Under the circumstances we are satis-
fied that respondent’s right to a fair and
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impartial trial could only be protected by
affording him a new trial.

{5,6] In our consideration of respond-
ent’s motion for judgment notwithstanding
the verdict, we treat such a motion as one
for a directed verdict. Whitmore v. Mutual
Life Insurance Co., 122 V& 328, 330, 173
A2d 584, Such a motion cannot properly
be granted if there is evidence fairly and
reasonably tending to support the verdict.

[7,8] Here, the evidence must be taken
in the light most favorable to the State.
State v. Hodgdon, 118 Vt, 101, 102, 99 A.2d
615; State v. Bromley, 117 Vt. 228, 229, 88
A.2d 833, Without delving further into the
factual situation leading up to respondent’s
conviction we are satisfied that the motion
was properly denied.

Several other assignments of claimed er-
ror have been briefed. These need not be
considered in view of the fact that there
must be a reversal and remand for a new
trial. .

The order denying respondent’s motion
for judgment notwithstanding the verdict is
affirmed. Judgment reversed and cause re-
manded for a new trial,
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Petition for post-conviction rclief was
denied by the County Court, Chittenden
County, O'Brien, P. J., and appeal was
taken. The Supreme Court, Holden, C. J.,
held that petitioner had no special right
to have his case presented solely by elected
prosecutor, and petitioner’s plea of guilty
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was not affected by presence of outside
counsel, even though strength of case pre-
sented may have had some bearing on
petitioner’s decision to abandon his claim
to innocence, and that an infirmity in quali-
fications of an officer commissioned to
perform a public trust does not affect
court’s jurisdiction, so that had special
prosecutor failed to take oath prescribed by
state Constitution his standing as a de
facto officer would furhish ample author-
ity to sustain petitioner’s conviction.

Affirmed.

I. Criminal Law &=639(2)

Statute providing, inter alia, that com-
pensation shall not be paid by state to coun-
sel assigned to assist state’s attorney in
criminal proceeding except in capital causes
or where punishment is imprisonment for
term cxceeding ten years, expressly recog-
nized authority for appointment of special
counsel to assist state’s attorney in prose-
cution of petitioner for burglary in the
nighttime, which was punishable by im-
prisoriment for not more than 15 years, and
by plain implication such was as much a
part of the emactment as though the au-
thority was expressly granted. 13 V.S.A.
§§ 1201, 6503.

2. Crimiral Law @639(2)

Predominant interest of the State and
public at large in administration of criminal
justice in its most populous county clearly
justified the executive appointment of
special counsel to expedite disposition of an
overcrowded criminal docket, and whether
attorney called upon to serve the State in
this capacity was designated a special as-
sistant attorney general or a special pros-
ecutor was of no legal significance. 13
V.8.A. § 6503.

3. Criminal Law =273

Petitioner had no special right to have
his case presented solely by elected pros-
ecutor, and petitioner’s plea of guilty was
not affected by presence of outside coun-
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sel, even though strength of case presented
may have had some bearing on petitioner’s
decision to abandon his claim to innocence.
13 V.S.A, § 6503, '

4, Criminal Law &=998(6)

Judgment against petitioner would not
be vacated on ground that there was no
showing that special prosecutor received
and subscribed to oath prescribed by state
Constitution, since there is a presumption
that executive authority was properly con-
ferred and legally exercised, and petitioner
failed to- establish that there was any
deficiency in this respect. 13 V.S.A.
§ 6503; V.5.A.Const, ch. II, § 52,

5. Criminal Law &=639(3)

An infirmity in qualifications of an of-
ficer commissioned to perform a public trust
does not affect court’s jurisdiction, so that
had special prosecutor failed to take oath
prescribed by state Constitution his stand-
ing as a ‘de facto officer would furnish
ample authority to sustain petitioner’s con-
viction. 13 V.S.A. § 6503; V.S.A.Const.
ch. II, § 52, '

6. Crimlnal Law &=273

Where court’s jurisdiction was well
founded, plea of guilty entered by petitioner,
offered with advice of counsel and accepted
by the court, was conclusive when made,
and bound petitioner who later brought ac-
tion seeking post-conviction relief. 13
V.5.A, §§ 7131-7137.
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Patrick J. Leahy, State’s Atty., and Alan
W. Cheever, Asst. Atty. Gen., for the State.

Peter Forbes Langrock, Middlebury, for
defendant,

Before HOLDEN, C, J, and SHAN-
GRAW, BARNEY, SMITH and KEYSER,

I '
HOLDEN, Chief Justice.

The petitioner is in confinement at the
Vermont State Prison under sentence of the
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Chittenden County Court following his con-
viction of the crime of - burglary in the
nighttime, The statutory penalty prescribed
for this offense is imprisonment for not
more than fifteen years. 13 V.S.A. § 1201,

Pursuing the post conviction procedure
provided in 13 V.S.A, §§ 71317137, the
petitioner attacks the judgment and sen-
tence on the ground that a member of the
bar, engaged to assist the State in the prose-
cution, acted without authority in the prose-
cution of the offense. After full hearing
and findings of fact, the lower court denied
the petition. This dppeal calls upon us to
review the order denying post conviction
relief.

The prosecution was instituted by an in-
formation filed by the state’s attorney of
Chittenden County. According to the find-
ings, the attorney general of Vermont re-
quested the Governer to appoint Richard
E. Davis, Esq., as a “special assistant attor-
ney general or prosecutor.” The request
cited the heavy case load on the criminal
docket and the need of assistance for the
state’s attorney’s office to expedite the dis-
position of criminal causes in Chittendon
County. The request was granted and the
appointment was recorded in the executive
office. By virtue of this authority, Mr.
Davis became engaged in the prosecution of
the complaint presented against the peti-
tioner.

On the third day of the trial the proceed-
ings were concluded by the request of peti-
tioners’ counsel to withdraw the prior plea
of not guilty., When called upon by the
court the petitioner personally indicated his
desire to change his plea and thereupon
entered a plea of guilty to the offense upon
which his sentence stands. The state’s at-
torney was present when the change in plea
was made. Later he addressed the court
on the matter of sentence. The petitioner
was represented by counsel throughout the
full course of the proceedings.

No question was raised at that time con-
cerning the status and authority of Mr,
Davis to represent the interests of the State

in the prosecution. In the present proceed-
ings the petitioner challenges the appoint-
ment of Mr. Davis as the principal ground
for vacating the sentence.

At the time of the petitioner’s convie-
tion there was no specific statutory au-
thority for the appointment of special as-
sistant attorneys general. But see, 1965,
No, 44 § 1; 3 V.S.A, § 1533(c). Since the
early days of our government it has been
the practice in this state to engage the
services of special counsel to aid state’s at-
torneys in the prosecution of serious crim-
inal offenses. See, In re Snell, 58 Vi. 207,
211, 1 A. 366; also, State v. Winters, 102
Vt. 36, 145 A, 413; State v, Teitle, 117 V¢,
190, 90 A.2d 562.

The Legislature in 1872 provided for
compensation by the State to counsel as-
signed to represent respondents in exireme
poverty in all criminal causes in any court.
1872, No. 27 § 1. Since 1878 the governor
has been empowered to employ counsel “in
behalf of the state in any state department
or office, when, in his judgment the pro-
tection of the rights and interests of the
state demands it.” 3 V.S.A, § 4. The next
legislature imposed restrictions on compen-
sation to be paid assigned counsel in crim-
inal causes. Counsel appointed for the de-
fense could be paid only in felony cases.
As for the prosecution, it was provided that
compensation ‘‘shall not be paid by the state
to counsel assigned to assist the state’s at-
torney in criminal proceeding, except in
capital causes or where the punishment is
by imprisonment in the state prison for a
term exceeding ten years or where the
state’s attorney is disqualified by reason
of interest or relationship to the respond-
ent.” 1860, No. 12; 13 V.S.A. § 6303,
The provision concerning assistance for the
state’s attorney was in effect at the time of
the petitioner’s conviction.

[1] This statute expressly recognizes.
the authority for the appointment of special
counsel to assist the state’s attorney in the
prosecution of the offense charged against
the petitioner. By plain implication, it is
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as much a part of the enactment as though
the authority was expressly granted. Loeb
v. Loeb, 120 Vt. 489, 497, 144 A.2d 825;
In re Roberts, 111 Vt. 91, 93, 10 A.2d 1.

[2] The predominant interest of the
State and the public at large in the admin-
istration of criminal justice in its most
populous county clearly justified the execu-
tive appointment of special counsel to ex-
pedite disposition of an overcrowded crim-
inal docket, Whether the attorney called
upon to serve the State in this capacity was
designated special assistant attorney general
or special prosecutor is of no legal sig-
nificance in the disposition of the present
petition. The attorney appointed was bound
by the same standards of conduct and par-
ticipation as the duly elected state’s attorney
whom he was assisting. And there is no
suggestion that the case against the petition-
er was unfairly or improperly. presented,
either before the plea of guilty was entered
or in the matter of sentence.

[3] The respondent had no special right
to have his case presented solely by the
elected prosecutor. The petitioner’s plea of
guilty is not affected by the presence of
outside counsel, even though the strength of
the case presented may have had some
bearing on the respondent’s decision to
abandon his claim to innocence, State v.
Bartlett, 105 Me. 212, 74 A. 18, 19, 24
L.R.A,N.S. 564; State v. Hale, 85 N.H.
403, 160 A, 95, 97, 42 Am.Jur., Prosecuting
Attorneys, § 10,

[4] The petitioner seeks to vacate the
judgment against him on the further ground
that there is no showing in the record that
the special counsel received and subscribed
fo the oath prescribed in Section 52, Chap-
ter IT of the Vermont Constitution. There
is a presumption that the executive authori-
ty was properly conferred and legally ex-
ercised. In re Charizio, 120 Vt. 208, 211,
138 A.2d 430; State ex rel. Billado v. Con-
trol Commissioners of South Burlington,
114 Vi, 350, 356, 45 A2d 430. And the
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petitioner has failed to establish there was
any deficiency in this respect.

[5] In any event, an infirmity in the
qualifications of an officer, commissioned
to perform a public trust, does not affect the
court’s jurisdiction. State v. Levy, 113 Vt.
374, 379, 34 A.2d 370. Had the defect sug-
gested been established, the special prose-
cutor’s standing as a de facto officer would
furnish ample authority to sustain the con-
viction, State v. Levy, supra; Fancher v.
Stearns, 61 Vit. 616, 618, 18 A. 455.

[6] The court’s jurisdiction being well
founded, the petitioner’s plea of guilty, of-
fered with advice of counsel and accepted by
the court, was conclusive when made. On
the facts presented, it binds the petitioner
in these proceedings. In re Garceau, 125
Vt. 185, 188, 212 A.2d 633; In re DeCelle,
125 Vt. 467, 469, 218 A.2d 714.

Order affirmed,

KEYSER, J., although present when the
cause was heard, did not participate in this
decision.
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In re Stephen L. FLETCHER.
No. 1199,

Supreme Court of Vermont,
’ ‘Windham.
June 6, 1967.

Proceeding on prisoner’s petition for
writ of habeas corpus. The County Court,
Windham County, William C. Hill, P. J,,
denied the petition and prisoner appealed.
The Supreme Court, Shangraw, J., held
that failure to apoint guardian ad litem for
minor convicted of assault with intent to
commit rape, where conviction was had be-




