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ABSTRACT

The estate tax and the broader wealth-transfer-tax system are even more
broken than is commonly understood. Over the past two decades, researchers
and policy experts have identified a handful of key tactics that mega-rich
families use to pass wealth from generation to generation without paying tax.
These tax dodges are notorious enough to be known by their acronyms, such
as the IDGT and the GRAT. Scholars and policymakers have proposed
reforms to block these tactics, or at least to make them more difficult.

In this Article, we present new analysis, backed by new empirical findings, to
show that these proposed reforms would not suffice for restoring wealth-
transfer taxes to their original purpose—curbing intergenerational
transmission of vast dynastic wealth and power. We argue that this is because
an obscure but key anti-abuse tool, the generation-skipping transfer tax
(GST), has failed almost completely. Because of the GST’s poor design, and
some changes in state law, even if the proposed reforms aimed at IDGT and
GRAT techniques were to be enacted, the GST s failures would continue to
undermine the wealth-transfer-tax system.
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Consistent with this theory, we present new data showing that wealthy
families have successfully stowed staggering sums outside the reach of
existing wealth transfer taxes. We estimate that between eighty and ninety
percent of the wealth that rich families have set aside for their heirs will likely
never be subject to the estate tax. By our most conservative estimate, that
represents at least $4.1 trillion, that is owned by trusts that should be taxed
but that are now perpetually exempt from transfer taxes—a substantial
fraction of the total wealth held by all U.S. families. One-third or more of all
the wealth controlled by the top .1% of households may be held in these trusts.

With U.S. inequality high and still rising, these data support an urgent case
for reform. We distinguish arguments from commentators who favor
subsidizing rather than taxing intergenerational transfers, on the basis that
those arguments are only persuasive with respect to families of relatively
modest means. For example, Louis Kaplow s well-known rationale for tax-
favoring gifts and bequests breaks down when the gifts comprise vast
transfers of dynastic political power and social influence.

Accordingly, we set out some key criteria for transfer-tax reforms to be
successful, and we propose a new approach for reform that satisfies those
criteria. Historical and economic analysis suggests that transfer taxes fail in
part because they trigger large one-time tax bills at death. But spreading
payments out over the period after the transfer incentivizes repeal or
undermining of the transfer taxes before the revenues even arrive. We thus
propose instead an annual withholding tax on trust-held wealth, in effect a
down-payment against future transfer-tax liability, and detail several of its
key design components. We argue that this structure both complements
earlier reform proposals—making the combination of reforms politically
feasible and sustainable—and also can by itself successfully address the full
alphabet soup of estate-tax dodges, from IDGT to GST.
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INTRODUCTION

The American estate tax was designed to break up vast accumulations
of family-held wealth.! Adopted in 1916, it was an answer to the rising power
of Rockefeller, Vanderbilt, and J.P. Morgan, and the fear that their families
would effectively control large sectors of the U.S. economy and polity for
generations. As President Teddy Roosevelt, one of its leading early
supporters, explained, an effective tax on inherited wealth would “put a
constantly increasing burden on the inheritance of those swollen fortunes,
which it is certainly of no benefit to this country to perpetuate.”?

That project has failed. In this Article, we present new data showing
that wealthy families have successfully stowed staggering sums outside the
reach of the estate-tax system. We estimate that between eighty and ninety
percent of the wealth that families have set aside for their heirs will likely
never be subject to the estate tax under current law. By our most conservative
estimate, that represents at least $4.5 trillion and likely $6.1 trillion or more,
that is owned by trusts that are perpetually exempt from the estate tax and
related tax measures—a substantial fraction of the total wealth held by all
U.S. families.® Of these funds, we estimate about two-thirds are held by
families rich enough to pay estate tax, which is to say likely at least $4 trillion.

We might call this Roosevelt’s nightmare.* Instead of a steadily rising
tax on family-held wealth that helps to reduce dynastic power, the effective
tax burden on huge fortunes now seems likely to fall steadily with each
generation. We can only speculate what effects that growing concentration of
private wealth will have on the political economy of the nation, but certainly
in Roosevelt’s view the prospect would have been a grim one.®

Commentators have long recognized that the estate tax has serious
flaws, and have proposed thoughtful reforms aimed at those specific flaws.

! Darien B. Jacobson et al., The Estate Tax: Ninety Years and Counting, IRS STATISTICS
OF INCOME BULLETIN, Summer 2007, at 118, 120.

2 MICHAEL GRAETZ & |AN SHAPIRO, DEATH BY A THOUSAND CUTS 8 (2011).

3 In this version, we omit certain data provided to us by other researchers under the
condition that we do not fully disclose the underlying data until the authors have made their
own work public, and we indicate the omission with [redacted].

4 With apologies to our friend Dan Ernst. See generally DANIEL ERNST, TOCQUEVILLE’S
NIGHTMARE: THE ADMINISTRATIVE STATE EMERGES IN AMERICA, 1900-1940 (2014); see
also Richard Stewart, Madison’s Nightmare, 57 U. CHI. L. REV. 335 (1990).

5> SIDNEY RATNER, TAXATION AND DEMOCRACY IN AMERICA 258-59 (1980) [1967].
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But we argue that the form of dynastic perpetual exemption that we examine
here differs in important ways from the flaws that reformers have focused on
in the past. By the early 2000s, Congress and academics had identified several
categories of exploitative legal planning that estate planners have used to
minimize their tax burdens.® The most important of these are strategies for
misvaluing assets at less than their real economic worth, and tactics in which
families swap assets back and forth between themselves and trusts that they
control.” The American Bar Association, and later Professor Lily Batchelder,
developed detailed and careful ideas for limiting these categories of tax
planning.®

While those reform proposals—still not enacted—remain valuable
today, our claim here is that they would no longer suffice to resolve the core
failings of wealth transfer taxes. Misvaluations and asset swaps can reduce
and delay a family’s estate tax burdens, but using these strategies alone
typically shields only a single generation from tax. For subsequent
generations, the tax bill would often still come due.® If these were the only
gaps in the estate tax, then Roosevelt might still rest somewhat easy. Families
would not be able to pass along vast dynastic fortunes over many generations
without likely facing substantial and increasing tax bills.

Instead, we argue that the key failure is the poor design of an obscure
but crucial anti-abuse rule known as the generation-skipping tax, or GST.°
The GST is supposed to offer a tax backstop ensuring that family wealth held
in trusts will be taxed at least every other generation. However, the GST has
an “exemption” amount, and this exemption generally applies based on the
value of assets at the time they are contributed to the trust, not at the time
they are distributed.! For instance, suppose that before Zeta goes public its
founder Zark Muckerberg puts $13.5 million in Zeta stock in a trust for his
future great-grandchildren, and then allocates his entire GST exemption

& GRAETZ & SHAPIRO, supra note 2, at 20-21; Jesse Drucker, How One of the World’s
Richest Men is Avoiding $8 Billion in Estate Taxes, N.Y. TIMES, Dec. 5, 2024

7 U.S. DEP'T OF THE TREASURY, GENERAL EXPLANATIONS OF THE ADMINISTRATION'S
FISCAL YEAR 2013 REVENUE PROPOSALS 80 (2012); Richard Schmalbeck, Avoiding Federal
Wealth Transfer Taxes, in RETHINKING ESTATE AND GIFT TAXATION 113, 132-39 (William
Gale et al. eds. 2001).

8 Dennis L. Belcher & Mary Louise Fellows, Report on Reform of Federal Wealth
Transfer Taxes Task Force on Federal Wealth Transfer Taxes, 58 TAX LAaw. 93 (2004); Lily
Batchelder, What Should Society Expect from Heirs? The Case for a Comprehensive
Inheritance Tax, 63 TAX L. REV. 1, 62-67 (2009).

® See infra Part 1.B.

10].R.C. 88 2601-64. For explanation of the GST, see infra Part | A.

11).R.C. 88 2631, 2642.
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amount (currently $15 million) to that trust. All of that trust is now exempt
from GST, even if in the next year Zeta goes public and the stock value
increases to $135 billion, and even if Zark subsequently uses asset swaps and
misvaluations to further multiply the wealth stored within the trust. As our
data show, this GST loophole—combined with some important changes in
state trust laws—has given free rein to perpetual growth of vast family
fortunes.

Accordingly, we attempt here to refocus the estate-tax debate on what
we call “dynasty” trusts: huge, family-controlled fortunes that will likely
escape wealth transfer tax for hundreds of years, if not forever. That focus
also fits with several other trends that have developed since the early 2000s.
Today, only estates of more than $30 million are taxable at all, up from just
$2 million at the millennium.'2 This is a difference between taxing those who
may see themselves as upper middle class, the top 5% or so of America,
versus those with more money than they can reasonably spend in a lifetime,
the .1% richest citizens.'® Recent developments at the Supreme Court also
somewhat complicate efforts to tax wealth directly, making taxes on vast
inherited wealth an important remaining avenue for efforts to address
growing inequality.'*

One reason this shift in focus is important is because the philosophical
and economic rationales for taxing inheritances are much more powerful with
respect to dynastic wealth. Critics of inheritance taxes have suggested that far
from taxing inheritances, we should subsidize them, in order to encourage
generosity and later generations’ opportunity to start with a fair pool of
resources.® Yet even if those points are persuasive with respect to relatively
modest estates, they make little sense when it comes to dynasties.® Economic
inequality and concentrated wealth and political power undermine society.
We should not encourage families to expand and transmit their grip over
important segments of the economy, and obviously we cannot give every heir
the equal opportunity to exercise disproportionate power and influence.

12 One Big Beautiful Bill Act, Pub. L. No. 119-21, § 70106, 139 Stat. 162 (2025)
(codified as amended at 1.R.C. § 2010(c)(3)). The Act’s official title is “An Act to provide
for reconciliation pursuant to title 11 of H. Con. Res. 14.”

13 Board of Governors of the Federal Reserve System, Distribution of Household Wealth
in the U.S., https://www.federalreserve.gov/releases/z1/dataviz/dfa/distribute/chart/.

14 BRIAN GALLE, How TO TAX THE RICH CH. 3, 9 (forthcoming 2025); John R. Brooks
& David Gamage, The Original Meaning of the Sixteenth Amendment, 102 WASH. U. L. REv.
1, 22-27 (2024).

15 See infra Part 111,

16 See infra Part 1V.B.
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Yet designing a tax system that can meaningfully affect dynastic
wealth presents some challenges. We therefore suggest a set of design
features for taxing dynasties. Here we build on our earlier work in proposing,
and in some cases drafting, legislation to tax the accumulated wealth of mega-
millionaires and billionaires.’

One challenge is to address what one of us has called the “political
optionality” problem.'® A key driver in the undermining of the estate tax has
been the powerful motivating force of large impending tax bills for the mega-
wealthy families who lead the political opposition, and their access to the full
pre-tax resources they can use to fund that opposition.!® We argue that pre-
payments of tax can substantially weaken this incentive. This is because with
pre-payments there is less for the opponents to win when they have already
paid the government a share of the expected bill, and because pre-payments
strengthen government budgets and enforcement incentives, especially over
the ten-year accounting window that Congress generally employs. While
reforms based on requiring pre-payments might face constitutional
challenges if implemented for a tax on individual income or wealth, we argue
that pre-payment reforms face no such obstacles for taxes on trusts or estates.
Thus, the estate-tax system may offer a preferable tool for taxing large stores
of accumulated wealth.

We derive other lessons from Michael Graetz and Ian Shapiro’s
definitive history of the near-death of the estate tax.?° They recount how fear
of forced sales to pay inheritance tax, and the close association of the tax with
the time of a beloved family member’s death, helped drive political narratives
that undercut public support.?! From this, we infer that a politically viable tax
should spread liability out into small bite-sized pieces over time, ideally in
advance.

We propose reforms that would meet these criteria: an annual federal
withholding tax on trust-held wealth. Each year, every trust subject to U.S.

7 Brian Galle, David Gamage, & Darien Shanske, Solving the Valuation Challenge: The
ULTRA Method for Taxing Extreme Wealth, 72 DUke L.J. 1257, 1311-12, 1315 (2023)
[hereinafter Galle et al., Valuation Challenge]; Brian Galle, David Gamage, & Darien
Shanske, Money Moves: Taxing the Wealthy at the State Level, 113 CAL. L. REV. 635, 642—
43(2025) [hereinafter Galle et al., Money Moves].

18 David Gamage & John R. Brooks, Tax Now or Tax Never: Political Optionality and
the Case for Current-Assessment Tax Reform, 100 N.C. L. Rev. 487, 495 (2022).

191d. at 545-46.

20 GRAETZ & SHAPIRO, supra note 2, at 219-65.

2L |d. at 62-73, 124-25, 229, 255
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jurisdiction—except for certain exempt categories, such as charitable trusts
or the trust accounts that companies use to hold funds invested for their
workers’ pensions, and also trusts for which the amount of trust-held wealth
falls below applicable exemption thresholds—would pay a small percentage
of its current value, such as 1%. Over time, trusts’ accumulated tax burdens
would come to reflect what they would owe under a well-functioning estate
tax.

We argue that collecting these withholding tax payments gradually
over time is a workable solution for fixing the estate tax system, among other
reasons, because the estate tax system is somewhat like a basket for holding
eels. The tax avoidance techniques we described above do work, but they take
many years or often decades to eliminate large tax bills. The basket can thus
hold eels for a while, but eventually the eels will all wiggle through the gaps
if there is too long of a delay before tax is assessed and collected.

We explain that both current law and other alternative reform
proposals generally offer wealthy taxpayers too long a delay before any
meaningful tax is assessed or collected, thus allowing the metaphorical eels
sufficient time to escape. By contrast, our proposed withholding tax reforms
would begin collecting and assessing tax immediately.

We call this a “withholding” tax approach because for the most part
prepayments would be fully creditable against any later estate or GST tax
liabilities of the trust or its beneficiaries, so that the overall effect would be
equivalent to a family pre-paying the wealth-transfer-tax liabilities that would
eventually be owed if the estate tax were well functioning. For example, if
Zark’s family trust pays $100M in withholding tax, but then at his death the
total estate-tax liability is only $90M, his heirs could receive a $10M refund.
This aspect of the proposal is an alternative response to the misvaluation and
asset-swap problems, in that it takes away the tax deferral that those strategies
generally exploit.

In addition, our proposal solves the GST loophole. Because GST-
exempt trusts face no transfer tax liability on the passage of a generation, the
credit would be of no benefit and the “withholding” tax would effectively
function as a minimum tax for certain trusts that now look as though they
have permanently escaped the wealth-transfer-tax system. The exact
functioning of the credit mechanism is fairly technical, and so we reserve a
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complete discussion of the details for elsewhere.?? Here, we will highlight
certain major incentives our mechanisms create, such as the powerful
incentive to make distributions out of a GST-exempt trust before the first
generation of beneficiaries, thereby breaking up the family dynasty.

Part | mostly offers background on the estate tax system. In Part I.B.,
we detail the tax avoidance techniques familiar to other reformers, and
explain why these techniques typically only accomplish tax deferral, not
perpetual escape from tax. Part II describes the way in which the GST’s flaws
do permit perpetual exemption, and Part I1.B. summarizes our empirical
findings on the vast scale of wealth now held in perpetually-exempt trusts;
our methods and assumptions are related in the Data Appendix. Part 111
explores critiques of the estate tax. Part IV then argues that dynasties are
different: historically, the estate tax was aimed at curtailing transfers of vast
intergenerational wealth, and the Part 11l arguments against estate taxation
are unpersuasive when it comes to dynasties. Part V sets out the key design
features needed for successfully taxing dynasties. Part VI then proposes a
withholding tax on trust-held wealth as an approach for reform that satisfies
those design criteria. We then conclude.

I. Is THE WEALTH TRANSFER TAX BASKET TRULY EMPTY?

We are far from the first to identify serious flaws in the wealth-
transfer-tax system. Indeed, scholars have engaged in a long-running debate
over whether the estate tax is “voluntary.”?® The loophole-ridden nature of
the system was perhaps best captured by the cynical declaration of Gary
Cohn, Donald Trump’s then senior economic advisor, that “only morons pay
estate tax.”?* By the early 2010s, commentators and policy makers had

22 Following the passage of the Inflation Reduction Act of 2022, we began working with
Sen. Patty Murry’s office to devise legislation to implement a variation of our proposed
withholding tax approach for reform, that we publicly propose and explain in this Article for
the first time. At the time of this writing, Sen. Murray is preparing to introduce legislation
sometime during the 2025 legislative session. When ready, we plan to coordinate the public
release of both this draft Article (for general legal audiences) and our accompanying more
technical and detailed explanation of the proposed legislation’s credit mechanism (for
specialized tax law audiences) with the public release of the proposed legislation that we
helped draft.

% E.g., Paul Caron & James Repetti, The Estate Tax Non-Gap: Why Repeal a
“Voluntary” Tax?, 20 STAN. K. & PoL’Y Rev. 153, 159-63 (2009); George Cooper, A
Voluntary Tax? New Perspectives on Sophisticated Estate Tax Avoidance, 77 COLUM. L.
Rev. 161, 170-209 (1977).

2 CNBC, “Only Morons Pay the Estate Tax,” Says White House’s Gary Cohn” (Aug.
29, 2017). https://www.cnbc.com/2017/08/29/only-morons-pay-the-estate-tax-says-white-
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identified several key techniques that wealth planners use to dodge tax
liability.?® In this Part, we first summarize the workings of the wealth-
transfer-tax system, and then set out a high-level summary of the most well-
known dodges. We then offer, in Part I.B., two key analytic takeaways. First:
with access only to these tools, it is likely that many non-morons would
eventually pay estate tax. Second: these dodges, while effective to an extent,
take time and careful planning to construct and fully execute.

A. How the Wealth Transfer Tax System is Supposed to Work

The tax popularly known as the “estate tax” actually comprises three
related taxes, which we collectively refer to as the “wealth-transfer-tax
system” or “transfer taxes.”?® The first of the three legs is the estate tax
itself.?” The aim of the estate tax was historically to impose a steadily-rising
tax on large stores of inherited wealth as it passed from generation to
generation. Originally, the tax applied at the rate of ten percent to all transfers
of wealth at death in excess of $50,000.28 The rate was increased to 25 percent
in 1917.2° Beginning in 1932, the estate tax rate increased substantially,
reaching 70 percent in 1935 and remaining at or above that level through
1981.3° Beginning in 1982, the maximum estate tax rate declined, reaching a
low point of 35 percent in 2011 and 2012 (after a brief one-year “holiday” in
2010 when it was zero).3* Currently it stands at 40 percent.®? The tax is
imposed only on the portion of an estate that exceeds the deceased’s lifetime
exemption amount, which is $15 million per person in 2026.%3 In the case of
a married individual, no tax is imposed until the death of their surviving
spouse, who gets both their own lifetime exemption amount as well as any
unused by the decedent, so that typically only combined estates of more than

houses-gary-cohn.html

25 See sources cited supra note 7.

% Jane Gravelle, The Estate and Gift Tax: An Overview, Cong’l Res. Svc. Report No.
R48183, at 5 (2024).

21d.

28 Tax Foundation, “Federal Estate and Gift Tax Rates, Exemptions, and Exclusions,
1916-2014” (Feb. 4, 2014), https://taxfoundation.org/federal-estate-and-gift-tax-rates-
exemptions-and-exclusions-1916-2014. Fifty thousand dollars in 1917 would be about $1.35
million today.

2d.

0d.

4.

% 1.R.C. §2001.

3 One Big Beautiful Bill Act, Pub. L. No. 119-21, § 70106, 139 Stat. 162 (2025)
(codified as amended at 1.RC. § 2010(c)(3))..
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$30 million are taxable.3

Because a tax that is imposed only upon the death of the transferor
would be easy to avoid through death-bed transfers, the transfer-tax system
has long also included a tax on gratuitous transfers during the life of the giver,
known as the gift tax.3> After some early experiments, the gift tax returned
on a more permanent basis in 1932 and was integrated with the estate tax into
a unified system.% In general, gift-givers pay the tax.>” Givers can ignore
relatively small transfers, currently $19,000 per donor-donee pair per year.®
For amounts over that exclusion threshold, in the unified system, a person’s
lifetime gifts are taxable only once they exceed the lifetime exemption
amount, which again is $15 million per person in 2026.%° Gifts made during
life are also included in the giver’s estate, but a credit is allowed against the
person’s estate tax liability for any gift tax paid.*® In effect, the gift tax is a
form of tax withholding mechanism for the estate tax, much like the bi-
weekly amounts employers set aside to cover workers’ year-end income tax
bills, under which wealthy households begin to make advance payments
against their expected estate tax liability before they die.**

An important wrinkle in the gift tax is that, because the donor is still
alive, it is possible for them to receive value back from the donee at the time
of the transfer—for example, through a sale. A transfer is only defined as a
taxable “gift” to the extent that the value the transferor receives back is less

% Internal Revenue Service, Frequently Asked Questions on Estate Taxes,
https://www.irs.gov/businesses/small-businesses-self-employed/frequently-asked-
questions-on-estate-taxes.

35 Mitchell M. Gans & Jay Soled, Reforming the Gift Tax and Making It Enforceable,
87 B.U. L. REv. 759, 762 (2007).

3 Jacobson et al., supra note 1, at 122.

371.R.C. § 2501(a).

% |.R.C. § 2503(b).

% 1.R.C. 8§ 2505.

40 See supra note 34.

41 The gift and estate taxes operate differently in the tax treatment of the tax paid,
however, making the gift tax only a partial withholding mechanism. Gift tax generally is
applied only to the amount received by the transferee. Thus, if a person pays $400,000 in gift
tax on a $1 million gift, the $400,000 generally is not subject to tax. This reduces the effective
gift tax rate to about 28.57 percent. In the foregoing example, $400,000 tax is paid on
$1,400,000 of wealth. Estate tax applies to the amount in the estate, including the amount
used to pay tax. Thus, if a person leaves $1,400,000 in his taxable estate, the estate tax will
be $560,000. Although gifts are included in the estate, this inclusion does not fix the rate
mismatch problem, because the funds used to pay gift tax generally are not included. In our
example, for instance, the donor would include only the $1 million after-tax value of their
gift in their estate at death, not $1.4 million.
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than the fair market value of what they transferred.*? If Ma and Pa sell their
$100 million family business to Daughter for $60 million, they have made a
$40 million gift. This rule, and related rules involving transfers of partial
interests in property, turn out to be the bedrock of a variety of tax-avoidance
techniques that we will discuss shortly.

The third in the trio of wealth-transfer taxes, the generation-skipping
transfer tax (GST), first was enacted in 1976, but its effective implementation
was delayed until 1986.%3 The GST is an additional tax on certain transfers of
wealth that “skip” generations, such as a bequest a person makes to her
grandchild.** As originally conceived, the GST was intended to address a
perceived unfairness in the application of the unified estate and gift tax.*®
Families of modest wealth would pass wealth from one generation to the next,
incurring gift or estate tax with the passage of each generation. Families of
immense wealth, by contrast, could pass large amounts of wealth directly to
more remote generations, thereby avoiding transfer tax.*® A common strategy
was for the income-earning generation to leave their children only a “life
estate,” or entitlement to a stream of payments, with all the remaining assets
going to subsequent generations.*” Because by definition a life estate
terminates with the death of the life-estate holder, there would be no formal
transfer of property interests from children to grand-children, and so no
additional estate tax would occur at that time.*®

Because we will argue that the GST and its loopholes are quite
important to understanding how the transfer tax system is failing, we sketch
its complex mechanics here for readers who are unfamiliar with its
intricacies. In general, the GST imposes an extra tax, at estate-tax rates, on
transfers to a person who is two generations or more removed from the
donor.*® This is known as a “direct skip” transfer.®® For example, say Jill
Bates leaves a $1 billion taxable estate to her grandchild, George (skipping

2 |.R.C. § 2512(b).

43 MADOFF, supra note , at 80.

4 For an overview, see John A. Miller & Jeffrey Maine, Wealth Transfer Tax Planning
After the Tax Cutes and Jobs Act, 46 B.Y.U. L. Rev. 1411, 1464-67 (2021).

45 Jacobson et al., supra note 1, at 123.

46 See U.S. Treasury Department, Tax Reform Studies and Proposals pt. 3, at 389
(Comm. Print 1969), https://www.finance.senate.gov/imo/media/doc/PrtTaxReform3.pdf

47 Schmalbeck, supra note 7, at 119.

“1.R.C. §2033.

49 In the case of transferees who are unrelated to the transferor, the GST is also due when
the transferee is 37.5 or more years younger than transferor.

% |.R.C. § 2611(a).


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS2512&originatingDoc=I93ad65f3e46011ebbea4f0dc9fb69570&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS2611&originatingDoc=I93ad65f3e46011ebbea4f0dc9fb69570&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
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her daughter, Debra) an estate tax of $400 million would apply. The
remaining $600 million would be subject to the GST and, disregarding the
exclusion from GST, would result in an additional $240 million of transfer
tax liability. George would inherit $360 million net of all wealth transfer
taxes. If instead Jill had left the taxable estate to her daughter Debra, Debra
would have inherited $600 million. If Debra never touched the $600 million
during her lifetime and left a $600 million taxable estate to George, George
would inherit the same $360 million net of wealth transfer tax. Thus, if the
GST actually worked as intended, the GST would make family dynasties
largely tax-indifferent between a transfer to children versus a transfer that
skips a generation.>!

The GST commonly comes into play when families have transferred
assets in trust, rather than making outright gifts directly to heirs. A trust is a
bundle of legal arrangements, like a corporation, with separate legal existence
from its funders or “grantors.”® Trusts are administered by trustees, generally
selected by the grantors.>® Trustees have a fiduciary duty to follow the terms
of the trust documents.>* Thus, among other uses, a trust can be a way for a
family to help ensure that funds intended for grandchildren or great-
grandchildren are not consumed by intervening generations, but instead are
disbursed according to the trust documents and the discretion of the trustee.®

Accordingly, the GST has special rules for trusts.*® Distributions by a
trust are subject to GST when the beneficiary receiving payment is a “skip
person,” that is, when the beneficiary is two or more generations removed
from the trust’s grantors.>’ In the case of a trust that only pays out life estates
to succeeding generations, this rule might impose tax on the amounts actually
paid out, but the bulk of the family wealth still held in trust might never be
subject to estate tax. To foil this strategy, the GST rules have a concept known
as the “taxable termination,” which occurs on the date on which the last of
any generation following the grantor (usually, the grantor’s children) dies.%®

51 Miller & Maine, supra note 44, at 1464—65.

52 Robert Sitkoff, An Agency Costs Theory of Trust Law, 89 CORNELL L. REV. 621, 627—
34 (2004).

53 1d.

% RESTATEMENT (THIRD) OF TRUSTS § 2 (2001).

%5 Allison Anna Tait, The Law of High-Wealth Exceptionalism, 71 ALA. L. REv. 981,
989-90, 995 (2020).

% Grayson McCouch, Who Killed the Rule Against Perpetuities?, 40 PEPP. L. REV. 1291,
1292 (2013).

57 .R.C. § 2612(b).

5 |d. § 2612(a)(1).
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A taxable termination triggers GST liability for all the current assets of the
trust.>® Once a taxable termination occurs, the trust is treated as if it was
created by the recently deceased generation for purposes of subsequent
application of the GST, so that distributions to the next generation are not
taxed, but distributions to the grandchildren of the recently deceased would
be.%0

Like other transfer taxes, the GST has a mechanism to exempt
smaller-value transfers, similar to the lifetime exemption amount. However,
the GST exemption operates differently for transfers made in trust. Each
individual receives a lifetime GST exemption amount, also currently $15
million.%? Whenever a person gifts assets to a trust, they must decide how
much of their GST exemption to allocate to that transfer.5? If the transferor
allocates an exemption amount that equals or exceeds the amount of the
transfer on the date of the transfer, then the trust is exempt from GST, no
matter how much the assets are worth when they are later distributed.®® For
example, if Ma and Pa gift $15 million in stock to Family Trust, and allocate
$15m of their lifetime exemption to that transfer, and the trust receives no
other contributions, then the trust has an “inclusion ratio” of 0%, meaning
that it and its beneficiaries are entirely exempt from GST, even if the trust
later distributes hundreds of millions or even billions of dollars.

As we describe in more detail below, this innocuous-seeming rule is
at the root of critical modern abuses. After several generations, the difference
in accumulated family wealth between an initial transfer in trust and
successive generation-to-generation transfers is enormous. For example, in
its promotional literature, the South Dakota Trust Company compares the
growth of a $5 million bequest left in trust with one left from generation to
generation.®* Under the assumptions that the wealth grows at six percent per

% |.R.C. §2611(a)(2).

80 ].R.C. § 2653(a).

61 ].R.C. § 2631.

62 GST exemption can also be used for direct skips given to living persons, but
sophisticated planners today rarely do so because this is usually highly tax disadvantaged
relative to making a gift in trust. Mark E. Powell, The Generation-Skipping Transfer Tax: A
Quick Guide, J. ACCOUNTANCY, Oct. 2009, at 30, 33.

8 Stuart A. Rader, The Importance of GST Exemption Allocations on Gift Tax Returns
for Lifetime Transfers to Trusts, ABA TaAx TIMES, 2008, at 13, 13 n.7,
https://www.americanbar.org/content/dam/aba/publishing/aba_tax_times/01win/08-
rader.pdf. If the initial value of the gifts to the trust exceed the exemption amount that is
assigned, the trust is partially taxable; this partial taxability is known as the “inclusion ratio.”

64 See Why South Dakota, SOUTH DAKOTA DYNASTY TRUST, https://sdtrustco.com/why-
south-dakota/dynasty-trust/
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year and is subject to a combined federal and state estate tax rate of 50 percent
every 30 years when it passes from generation to generation, the wealth
accumulates after 120 years to an amount 16 times as large ($5,440,938,740
vs. $340,058,671) when left in trust as compared to when passed from
generation to generation.®®

B. Standard Single-Generation Deferral Techniques

Over the decades, tax lawyers have developed a slew of avoidance
strategies, which, collectively, have broken the wealth-transfer-tax system.%®
Many of these are now well-understood by commentators, in part thanks to
private wealth planners who, in an effort to recruit new customers, have
openly boasted on the internet about their details.®” Existing policy reform
proposals are thus mostly aimed at these familiar dodges. In broad strokes,
the familiar strategies consist of a combination of aggressive valuation
discounts with a set of “estate freeze” transactions.

Valuation techniques exploit the fact that death does not provide any
new information about the value of a decedent’s property—that is, transfer
taxes do not typically coincide with a sale of the transferred assets.®® Thus,
the value of the transferred property must be determined through appraisals,
instead of from direct evidence of what an unrelated purchaser would pay.
Families can take steps to reduce the appraised value of an asset, often in
ways that do not affect the actual value of the asset while it is still in their
hands, such as by dividing its control among several related persons.5°

& 1d.

% See, e.g., Bob Lord, Americans for Tax Fairness, Dynasty Trusts 10-21 (2022),
https://americansfortaxfairness.org/wp-content/uploads/DT-2.2.pdf; Drucker, supra note 6.

67 Jay Soled & Mitchell Gans, Asset Preservation and the Evolving Role of Trusts in the
Twenty-First Century, 72 WASH. & LEE L. REv. 257, 285 (2015).

% Belcher & Fellows, supra note 8, at 203.

8 Jay A. Soled & Mitchell Gans, Related Parties and the Need to Bridge the Gap
Between the Income Tax and Transfer Tax Systems, 62 ALA. L. REv. 405, 416-19 (2011). A
common approach is to lodge assets in a family-owned entity, structured such that the great
majority of the interests lack the power to control the affairs of the entity. 1d. at 416-17. That
lack of power, together with the limited marketability of the interests, causes their value to
be substantially discounted from the value of their proportionate share of the entity’s assets.
Id. at 417. An unrelated person would not be willing to pay full price for a small minority
stake in a business otherwise controlled by a family, but the family is indifferent to divided
ownership (assuming they aren’t the fictional Roys and can govern collectively). For
example, a one percent limited partner interest in a family limited partnership that holds a
business with a value of $100 million might have a market value of only $700,000, 30 percent
less than the $1 million value of its proportionate share of the business.
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While there are several flavors of estate freeze, they share a common
ingredient. Each involves transferring assets, usually to a trust, before the
grantor dies and at a time when the value of the assets can be claimed to be
relatively low.’® Of course, transfers during life are subject to the gift tax. But
assuming certain legal formalities are followed, trusts can be designed so that
they are not considered part of the decedent’s estate.”* Thus, the power of the
estate freeze is that by transferring assets out of the hands of the older
generation, the family can pay tax on the assets only at the value at the time
of the transfer, not the (presumably) much higher value the assets will have
when the transferor ultimately dies—hence the term “freeze.”’?

This approach is best exemplified by Sam and Helen Walton, who
gave to their children 80 percent of Walton Enterprises, the entity that owns
Wal-Mart, in 1953, when their business empire was still in its infancy.”
Ultimately, when Sam and Helen passed, 80 percent of that empire, by then
having a value well into the billions, was held by their children, and so
beyond the reach of the estate tax. Today, Sam and Helen’s descendants
collectively own over $400 billion in Wal-Mart shares,”* with three heirs each
having over $100 billion in net worth.”

Most successful freezes, though, rely not just on good timing but also
on aggressive legal maneuvers. These maneuvers have exotic names, such as
“grantor retained annuity trusts” (GRAT) and “intentionally defective grantor
trusts” (IDGT).’® Other commentators have explained these in detail so our
summary here will be brief.”” The key features are that instead of just gifting
property to a trust, the transferor sells the asset to the trust (in the case of the
typical IDGT transaction)’® or gifts it subject to the condition that the trust

0 Belcher & Fellows, supra note 8, at 229.

" Soled & Gans, supra note 69, at 420-21.

2 Soled & Gans, supra note 69, at 426.

3 See Tom Metcalf, Welcome to Waltonville, where the richest clan reigns,
BLOOMBERG, Jun. 27, 2018, https://www.bloomberg.com/news/articles/2018-06-
27/welcome-to-waltonville-where-the-world-s-richest-family-reigns?sref=16 K1 T2KU

4 3 Walmart Heirs Are Each Worth Almost $100 Billion — and Together They're Way
Richer Than Elon Musk, BUSINESS INSIDER (Aug. 2024),
https://www.businessinsider.com/walton-family-wealth-walmart-record-stock-billionaires-
retail-rich-list-2024-8.

5 d.

6 Soled & Gans, supra note 69, at 425.

" E.g., Schmalbeck, supra note 7, at 132-39.

8 Soled & Gans, supra note 69, at 426. In the most commonly used vehicle employing
a grantor trust, the grantor sells assets to the trust in exchange for a promissory note bearing
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pay the grantor a stream of annual payments (in the GRAT technique).”
Either way, the value of the taxable gift is only the net of the value of the
property transferred to the trust, less whatever the grantor gets back.®
Importantly, in both cases this net value is computed up front, at the time of
the transfer, but the actual promised payments only happen later.8 In this
way, the transaction can be structured to totally eliminate gift tax even as
substantial net value passes to the trust.®2

interest at the lowest permissible rate. Id. The trust then uses the income from the assets to
repay the grantor, which the grantor uses in part to pay the income tax on the trust’s income.
As long as the grantor survives until the note is fully paid, the entire transfer escapes both
gift and estate tax.

Of course, a sale usually results in income tax for the seller, but planners can avoid that
result by using grantor trusts. If a person who contributes money to a trust also retains certain
key aspects of control over that trust, such as the power to personally direct who will receive
distributions, then for income tax purposes the trust is treated as the same taxpayer as the
transferor. Richard W. Nenno, Perpetual Dynasty Trusts: Planning and Jurisdiction
Selection, ST02-ALI-ABA 371, 392-93 (2011); Soled & Gans, supra note 69, at 426.

9 GRATS are creatures of statute that allow the grantor to transfer assets to the trust and
retain the right to receive annuity payments from the trust. James M. Delaney, Split Interest
Valuation: The Devil is in the Details, 37 CAP. U. L. REV. 929, 937-39 (2009). If the trust is
structured in the manner dictated by the statute, the value of the annuity retained by the
grantor is subtracted from the value of the assets transferred to the trust in determining the
value of the grantor’s gift. The value of the annuity retained by the grantor is determined
under Code Section 7520 by discounting the annual payments at a rate equal to 120 percent
of the federal midterm rate of interest then in effect under Code Section 1274(d)(1),
otherwise referred to as the Section 7520 rate. Thus, if the trust assets grow in value at a rate
greater than the Section 7520 rate, the excess growth passes free of wealth-transfer tax to the
trust’s beneficiaries. Delaney, supra, at 941.

The most extreme form of GRAT, yet also one commonly employed by tax avoidance
planners, is the zeroed-out GRAT, which is structured to have the grantor’s retained annuity
valued under Section 7520 at an amount equal to the value of the assets transferred to the
GRAT, such that the value of the grantor’s gift is zero. Robbie Ottley, Gratuitous Wealth:
How Wealth Transfer Tax Avoidance Contributes to America’s Unwinding, 58 GA. L. REV.
1347, 1379-82 (2024). This creates a “heads I win, tails we tie” situation between the grantor
and the IRS. Austin Bramwell, Generation-Skipping Transfer Tax Consequences of GRATS:
Finding the Answers, 114 J. TAX. 260, 261 (2011). If the growth rate of the GRAT’s assets
exceeds the Section 7520 rate, the value remaining upon payment of the retained annuity will
pass free of gift tax. But if the GRAT’s assets fail to grow at the Section 7520 rate, such that
the GRAT is unable to pay the retained annuity in full, and if the GRAT was structured as a
grantor trust (they almost always are) the whole exercise become a “nothing” for tax
purposes, with tax consequences identical to those that would obtain had the GRAT never
been established in the first place.

80 Schmalbeck, supra note 7, at 137-38.

81 See Gravelle, supra note 26, at 18-19.

82 Steven J. Arsenault, Grantor Retained Annuity Trusts: After $100 Billion, It’s Time to
Solve the Great GRAT Caper, 63 DRAKE L. REv. 373, 387 (2015).
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For example, a typical sale to an IDGT might exploit this timing
mismatch through a combination of low-interest debt and payments in kind.
Suppose a hypothetical billionaire, Jill Bates, sells $1 billion in stock of her
company, Portals Inc., to her IDGT. The IDGT does not pay cash, but instead
delivers a promissory note agreeing to pay Jill $1 billion at some future date,
typically nine years later.83 The terms of the note provide that the IDGT can
pay in stock of Portals, not cash. Since the net value of the transfer is zero—
$1 billion in stock minus $1 billion in (promised) payment, Jill pays no gift
tax. Now suppose that over the next few years, Portals, Inc. stock doubles in
value. Jill can then take payment on the note, getting back $1 billion in stock
but also leaving $1 billion in stock inside the trust, which will not be part of
her estate when she dies.®* In effect, Jill has wiped $1 billion in taxable value
from her estate in exchange for paying a gift tax of $0. And nothing stops Jill
from repeating the transaction with the $1 billion in stock she now holds
personally.

Through repeated use of this sort of tax planning over many years or
often decades, massive wealth can be stored in trusts without triggering any
gift tax. For instance, in one prominent real-world example, the Adelson
family used a series of thirty or more GRATS, funded with the stock of Las
Vegas Sands corporation, to avoid wealth-transfer tax on $7.9 billion of
transferred wealth.%> Most of those thirty-plus GRATS failed to accomplish
any permanent transfer of wealth because the Sands stock did not increase
during the repayment term. But several that were formed shortly before
spikes in the value of Las Vegas Sands succeeded dramatically, thus making
the whole exercise wildly advantageous, tax-wise, for the Adelson family.%
In another prominent example, Phil Knight, the founder of Nike, similarly
used a series of GRATS to avoid wealth-transfer tax on the transfer of over

8 Edward McCaffery, Distracted from Distraction by Distraction: Reimagining Estate
Tax Reform, 40 Pepp. L. REV. 1235, 1247-48 (2013). As noted above, the note must be
interest-bearing, and planners believe the trust must hold about 10% of the face amount of
the note in liquid assets other than the contributed stock.

84 More realistically, the trust will also have to pay Jill some interest, so she will end up
with a bit more than $1 billion while the trust ends up with a bit less.

8 See Carlyn S. McCaffrey & John C. McCaffrey, Our Wealth Transfer System—A View
from the 100th Year, 41 ACTEC L.J. 1, 27 (2015); Zachary Mider, Accidental Tax Break
Saves Wealthiest Americans $100 Billion, BLOOMBERG, Dec. 16, 2013,
https://www.bloomberg.com/news/articles/2013-12-17/accidental-tax-break-saves-
wealthiest-americans-100-billion?sref=I16 K1T2KU.

8 See Ben Steverman et. al., The Hidden Ways the Ultrarich Pass Wealth to Their Heirs
Tax-Free, BLOOMBERG, Oct. 21, 2021, https://www.bloomberg.com/features/how-
billionaires-pass-wealth-to-heirs-tax-free-2021/?sref=16 K1T2KU.


https://www.bloomberg.com/news/articles/2013-12-17/accidental-tax-break-saves-wealthiest-americans-100-billion?sref=I6K1T2KU
https://www.bloomberg.com/news/articles/2013-12-17/accidental-tax-break-saves-wealthiest-americans-100-billion?sref=I6K1T2KU

21-Dec-25] Taxing Dynasties 19

$6 billion of Nike shares to a trust benefitting his descendants.®” And these
are hardly the only examples; ProPublica has reported that at least half of
America’s hundred wealthiest families have used GRAT transactions.®

With these estate-planning techniques available, it is not “morons”
who pay the estate tax, but the unlucky or indifferent. All these strategies take
time to develop. To minimize transfer tax, families will try to move assets
into trusts at a time when they can best defend a very low appraisal price. But
accidents happen; a wealthy founder might die while waiting for a market
dip.2® Similarly, the GRAT and IDGT techniques are limited by the
underlying volatility of the contributed assets: they only work to the extent
that assets rise in value between the time of the initial transaction and later
payment.®® In many cases it might be decades, and many failed transactions,
before 100% of a founder’s worth can be tucked tax-free into trusts. Founders
who begin planning only late in life, who time their GRAT efforts badly, or
who die unexpectedly, may still leave large taxable estates.®

More importantly, though these techniques can be highly effective at
escaping estate tax for the first wealthy generation, the bill will often come
due in later generations (absent further planning that we explain below).%
When the last of Jill’s children dies, the trust will be subject to GST on the
full value of its holdings (unless, as we describe below, it is exempt from
GST).% Alternatively, if the trust distributes funds to George, her grandson,
George will owe GST on the amount of the distributions. To be sure, this shift
in liability from Jill to George has enormous value. By delaying the payment
of tax for some period of years—perhaps for all of her children's lives—the
Bates family is able to keep earning investment returns on the assets they
would otherwise have needed to sell to pay the estate tax; tax mavens call this
the “time value of money.”® And to the extent that Jill might have otherwise

87 1d.

8 See Jeff Ernsthausen et. al., More Than Half of America’s 100 Richest People Exploit
Special Trusts to Avoid Estate Taxes, PROPuUBLICA, Sep. 28, 2021,
https://www.propublica.org/article/more-than-half-of-americas-100-richest-people-exploit-
special-trusts-to-avoid-estate-taxes; see also Drucker, supra note 6.

8 Cf. Wojciech Kopczuk, Bequest and Tax Planning: Evidence from Estate Tax Returns,
122 Q.J. EcoN. 1801, 1822 (2007) (reporting evidence that taxable estates are smaller when
decedent has more time to plan).

% Zeydel, supra note 78, at 607.

%1 McCaffrey & McCaffrey, supra note 85, at 30.

% MADOFF, supra note 111, at 80; cf. Soled & Gans, supra note 69, at 416 (calling
valuation techniques “temporary”).

% 1.R.C. § 2612(a)(1).

% Daniel I. Halperin, Interest in Disguise: Taxing the ‘Time Value of Money’, 95 YALE
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left funds to her Daughter Debra, who would then have died and left the
remainder to George, Jill’s planning eliminated tax on Debra’s estate. Our
key point, however, is that for families whose goal is not simply to pass
money to their children, but instead to bankroll many generations of a family
dynasty, these familiar techniques are likely limited to a one-generation
deferral of the initial tax bill.*®

Families might conceivably aim to repeat the GRAT strategy in each
generation,®® but that approach has some significant risks. Each time it
executes the GRAT maneuver, the family trust would need to distribute its
assets to the children of the trust’s grantors, as distributions to grandchildren
would trigger GST. Once the assets are in the children’s hands, there is then
no legal requirement that the children re-establish a trust. They could instead
decide to sell off the family business and use the funds for their own benefit.
Founders may be reluctant to grant later generations this degree of control
over their family future. Additionally, there is the risk that a child who
happens to be holding some of the inherited fortune could well die before
managing to shift the inherited wealth back into a trust, triggering estate tax
earlier than the GST (which otherwise would not have been due until the last
of that child’s generation had passed) would hit.%” It thus seems unlikely that
a strategy of repeatedly using GRATSs each generation would succeed at
protecting dynastic wealth perpetually across multiple generations.

In short, though the single-generation tax-avoidance techniques
reformers have focused on do indeed sap or delay a good deal of estate-tax
revenue, these techniques alone would probably not suffice to defeat the tax’s
original aims. Over time, dynastic families relying exclusively on these
methods would likely face substantial and increasing transfer-tax liabilities,
whether through the operation of the GST or through occasional ill-timed
deaths.

Il. DYNASTY TRUSTS: ESTATE-LESS INCOME
We ended the last Part on a somewhat optimistic note, but that is not

the end of the story. If the GST worked as it was designed to, dynastic
families would still face rising tax bills over time as each successive

L.J. 506 (1986).
95

% David L. Weinrib & Warren Litman, Intergenerational GRATs: Moving Wealth to
Grandchildren and Beyond, 12 J. WEALTH MGMT. 32, 34 (2009).

9 Cf. Schmalbeck, supra note 7, at 14445 (explaining that freeze techniques can lose
money if they incur up-front tax without generating savings over time).
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generation passes on. Unfortunately, because of a combination of the poor
design of the GST’s exemption system and changes in state trust law, the
GST no longer performs that role. Instead, it now is possible for many
dynasties to leave vast fortunes for their heirs in perpetuity, without ever
paying a dollar of transfer tax. And this is not just a theoretical possibility. In
Part I1.B., we summarize our empirical findings (detailed more in the data
appendix) on the genuinely mind-boggling extent of tax-free family
dynasties.

A. Perpetually Estate-less Wealth Transfers

The GST fails because it was written with a built-in estate freeze.%
Recall that trusts with an “inclusion ratio” of 0% can never trigger GST,
whether through the passing of a generation or through distributions to
heirs.% Again, the inclusion ratio is the value of assets contributed to the trust,
divided by the amount of GST exemption the transferor assigns to the trust.1%
Both of these are determined on the date the assets are contributed to the
trust.1% If Jill—or the real-world Waltons—contribute stock to their family
trust when they can defensibly claim that it is worth less than their available
GST exemption amount, then that trust will never trigger GST, no matter how
much money the grandchildren or later generations receive.

It might seem implausible that families could accumulate vast
fortunes inside a trust when the GST exemption amount is a relatively low
$15 million, but we have already seen how easily wealthy transferors can
manipulate asset valuation. For example, IDGT transactions can trim at least
90% of the needed GST exemption amount, among other techniques.'®?

% See Joseph Dodge, Comparing a Reformed Estate Tax with an Accessions Tax and an
Income-Inclusion System, 56 SMU L. Rev. 551, 584 (2003).

% |.R.C. § 2641(a)(2).

100 | R.C. § 2642.

101 Id.

102 MADOFF, supra note 111, at 83; McCaffrey, supra note 83, at 1248; McCaffrey &
McCaffrey, supra note 85, at 34. In a sale to an IDGT, the net sale price is not considered a
gift that must be assigned a GST exemption amount. Weinrib & Litman, supra note 95, at
33. However, the transferor must use GST exemption on the “seed money” cash contributed
to the trust in advance of the transaction, which practitioners believe must be at least 10% of
the face amount of the trust’s promissory note. Id. But given enough time this 10% initial
contribution can be leveraged many times over, as a family can use amounts previously sold
to the trust as the needed seed money for later transactions. Life insurance trusts can have
similar benefits. Rader, supra note 63, at 15.

Arguably, GRATSs do not combine with GST exemption as cleanly. GST exemption can
only be assigned to property contributed via GRAT at the end of the annuity period, which
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Families can use timing and valuation discounts to drive down the amount of
GST exemption needed.'® More aggressive families might simply
underreport the value of their assets.’%* The IRS only has three years from the
date of a gift-tax return to audit the return or challenge a trust’s inclusion
ratio.!® Private wealth planners hint in public materials that it is very
important to start this three-year clock, which we take to mean that large
dollars are often at stake in avoiding an audit.

The combination of wealth-transfer tax avoidance planning and the
GST exemption allows for the near complete evisceration of the wealth-
transfer tax system and the creation of massive trusts holding wealth well into
the billions of dollars.®” These GST-exempt trusts, structured to hold
dynastic family wealth for centuries or longer, are referred to as dynasty
trusts.!®® Under current law, they have the potential to grow to practically
infinite levels. Consider the example used by The South Dakota Trust
Company in its literature, discussed above, but where the grantor, instead of
leaving $5 million to the GST-exempt trust on her death, is able to transfer
$1 billion to the GST-exempt trust during her lifetime. If that trust were to
grow at a six percent annual rate for 120 years, it would then hold over $1

means that typically the property will have appreciated for two years before GST can be
assigned. I.R.C. 8 2642(c); see Powell, supra note 62, at 35. In addition, some practitioners
claim that using GST exemption in a GRAT transaction is inefficient because to achieve a
0% inclusion ratio the exemption amount must also be assigned for funds that are repaid back
to the transferor. Bramwell, supra note 79, at 261, 265. But there are several potential
planning strategies to mitigate or avoid this result, though to our knowledge none have been
tested in court. McCaffrey & McCaffrey, supra note 85, at 30; Michael Mulligan, The
Reinvigorated GRAT: Is a Sale to a Defective Trust Still Superior?, 29 ESTATE PLANNING
379, 389-90 (2002). We believe that our data suggest most GRATS are indeed GST exempt.
See infra text accompanying notes 326-335.

103 McCaffrey & McCaffrey, supra note 85, at 33-34

104 McCaffrey & McCaffrey, supra note 85, at 29-30.

105 1. R.C. 8§ 6501(a), ()(9).

106 See Austin W. Bramwell, Considerations and Consequences of Disclosing Non-Gift
Transfers, 116 J. TAX'N 19, 24 (2012) (describing practice of disclosing sales to “start[s] the
clock” in hope that “sale may never attract IRS scrutiny”); Daniel Cooper & Ellen Deringer,
The Ins and Outs of GRATSs, with a Discussion of GST Planning, Morgan Lewis, Nov. 2014,
at LL-18, https://www.morganlewis.com/-
/media/files/publication/presentation/speech/pbi_insoutsofgrats-gsiplanning_20nov14.pdf;
Jennifer Lan, UBS, Grantor-Retained Annuity Trusts, at 3,
https://advisors.ubs.com/mediahandler/media/603266/Grantor%20Retained%20Annuity%?2
OTrusts%20_1 .pdf; see also Soled & Gans, supra note 69, at 437 (calling gift tax returns
“the perfect taxpayer noncompliance formula™).

107 See Bob Lord, Dynasty Trusts, Americans for Tax Fairness, Feb. 2022, at 25-26
https://americansfortaxfairness.org/wp-content/uploads/DT-2.2.pdf.

108 Tait, supra note 177, at 1979.
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trillion of family wealth.1%°

Reformers have not have focused much on this alarming possibility
before in part because perpetually-exempt dynasties are fairly new.'° Until
relatively recently, perpetual trusts were illegal.'** In 1986, when the GST
exemption first came into effect, the rule against perpetuities applied in all
states other than Wisconsin, Idaho, and South Dakota.!!? Under the rule
against perpetuities, property held in trust would have to vest in (that is, be
distributed to) some beneficiary within 21 years after the death of an
individual alive at the time of the trust’s formation.*® The effect of this rule
was to limit the life of a trust to about a century from the time of its
creation.!'* Beginning in 1995, when Delaware eliminated the rule, however,
states have begun to compete aggressively for trust business by allowing
trusts with perpetual, or at least extremely long, lives.!*® Arizona, for
example, uses a 500-year limit on the life of a trust.*'® In an important sense,
states have thus effectively all but repealed the federal estate tax system.

Perhaps would-be reformers have also been reassured by a pair of
prior commentators who argued that dynasty trusts cannot really last
perpetually, because over generations the estate will have to be divided
among hundreds or thousands of beneficiaries, and administrative costs and

109 Banks and other professional fiduciaries might well capture a portion of the tax
savings through management fees and the like, but typically only a relatively small portion.
Lucy A. Marsh, The Demise of Dynasty Trusts: Returning the Wealth to the Family, 5
ESTATE PLANNING & COMM’Y PROP. L.J. 23, 44-45 (2012).

110 McCouch, supra note 56, at 1303. Ray Madoff was sounding the alert more than a
decade ago, however. MADOFF, supra note 111, at 82-83. The Treasury Department did
propose a federal response in 1997, shortly after Delaware legalized perpetual trusts. Recent
proposals from the Obama and Biden Administrations and Sens. Bernie Sanders and
Elizabeth Warren would also address perpetual exemption, as we discuss in Part VI below.

111 RAY MADOFF, IMMORTALITY AND THE LAW: THE RISING POWER OF THE AMERICAN
DEeAD 77-78 (2010).

112 1d. at 78. The rule could also be sidestepped in Delaware. McCouch, supra note 56,
at 1294.

113 MADOFF, supra note 111, at 77.

114 |d_

115 Grayson McCouch, Perpetual Generation-Skipping Trusts, 58 REAL PROP. TRUST &
EsT.J. 167, 175 (2023); Max M. Schanzenbach & Robert Sitkoff, Jurisdictional Competition
for Trust Funds: An Empirical Analysis of Perpetuities and Taxes, 115 YALE L.J. 356, 403—
12 (2005).

116 Ariz. Rev. Stat. § 14-2903.

117 See Max M. Schanzenbach & Robert Sitkoff, Perpetuities or Taxes? Explaining the
Rise of the Perpetual Trust, 27 CARDOZO L. REV. 2465, 2494 (2006) (finding evidence that
states eliminated the rule against perpetuities in order to undermine the GST).
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income taxes will eat into growth.*'® However, this claim ignores the tactic
that dynasties throughout history have used, namely limiting the pool of
available claimants in each generation.''® There are not thousands of
Windsors each with a room at Buckingham Palace, for example. Trusts do
pay income tax on undistributed funds (but not on earnings they distribute to
beneficiaries).?° But they can use tactics familiar to wealthy individuals—
such as loss harvesting and exploitation of the realization rule—as well as
some trust-specific strategies to drive their taxes on capital gains and
dividends dramatically lower in effective terms, even to an effective zero
percent rate.*?! For instance, a trust that exists to maintain control of a family
business can avoid realizing net gains and thereby deliver extensive benefits
to the family without ever needing to pay any tax.}?> Moreover, later
generations may themselves earn money and add to the family fortune;?
there is extensive empirical evidence that inherited wealth is a powerful
predictor of earning power.*?*

Finally, a well-known claim during the estate-tax repeal debates was
that wealthy individuals do not like to give up control of their enterprises
during their lifetimes, and some have inferred that this makes the GST
exemption techniques difficult to implement.*?® This claim of course does not
extend to fungible portfolio investments, which may be the bulk of wealth for
many families.!?® In addition, many modern techniques mitigate any real loss
of control. At the most basic level, families can use their power to shop for
trustees to ensure that a trustee will almost certainly follow family wishes.?”

118 William J. Turnier & Jeffrey L. Harrison, A Malthusian Analysis of the So-Called
Dynasty Trust, 28 VA. TAX REV. 779, 789-803 (2009).

119 John V. Orth, Escaping the Malthusian Trap, 17 GREEN BAG 29, 32-35 (2010).

120 Miller & Maine, supra note 44, at 1485.

121 Bruce Paulson, Asset Location and Integration: Several Old and New ldeas, 11 J.
WEALTH MGMT. 60, 61, 63 (2009).

122 Eric Kades, One Trust, Two Taxes, 20 PITT. TAX REV. 341, 356 (2023).

123 Jack Whiteley, Perpetuities in an Unequal Age, 117 N’WESTERN UNIV. L. REV. 1477,
1495-97 (2023).

124 E g., Andreas Fagereng et al., Heterogeneity and Persistence in Returns to Wealth,
88 ECONOMETRICA 115, 159-63 (2020); see OECD, Inheritance Taxation in OECD
Countries, OECD Tax Policy Studies No. 28, at 42 (2021); Miles Corak, Income Inequality,
Equality of Opportunity, and Intergenerational Mobility, 27 J. ECON. PERSPECTIVES 79, 82—
85 (2013).

125 Schmalbeck, supra note 7, at 144, 156; see Wojciech Kopczuk, Taxation of
Intergenerational Transfers and Wealth, in HANDBOOK OF PuBLIC ECONOMICS (Alan J.
Auerbach et al. eds. 2013) at [16].

126 Cooper, supra note 23, at 205.

127 Galle et al., Money Moves, supra note 16, at 665.
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Family businesses can also be split so that controlling voting shares are held
by the family while most of the value goes into trust.}?® But ultimately, this
is an empirical claim that can be tested by data.'?® We turn there now.

B. How Big is the Potential Basket?

While strategies for avoiding transfer taxes are now well understood
at a conceptual level, it is difficult to know exactly how widespread those
strategies are. As best we can tell, the IRS has never released any information
to the public about GRATS or other transactions between a grantor and a trust,
about the number of trusts that are exempt from GST, nor even any
information on how much GST has been paid. Even basic data about the
universe of trusts established by or benefitting U.S. taxpayers is hard to come
by, in part because many trusts have no obligation to file tax returns.**°

As a result, there is considerable value in providing even rough
estimates about the scale of the tax avoidance wealthy families are now
enjoying through the use of perpetually-exempt trusts and related strategies.
In this sub-Part we report the topline results of our empirical study of
perpetually tax-exempt trusts, in which we draw on both publicly-available
data summaries released by IRS. We describe our methods and assumptions
in detail in the Data Appendix. Because of the sparsity of available data, any
estimates of the magnitudes of the problems we are describing necessarily
involve some conjecturing.

With that caveat, we estimate that the magnitudes are quite large. To
begin with, the amount of U.S. wealth held in trust likely exceeds $5.6
trillion, according to the economists Gabriel Zucman, Thomas Piketty, and
Emmanuel Saez (“ZPS”).13! Updating those methods with somewhat more
recent data yields an estimate of $7.7 trillion. We think, however, that this

128 This is a common planning technique among current Silicon Valley founders. Julie
Cohen, Oligarchy, State, and Cryptopia, unpublished manuscript, at 13—14 (Jan. 2025).

129 Indirect prior evidence suggests that individuals may delay some tax planning until
they are diagnosed with a terminal illness. Kopczuk, supra note 89, at 1821-22, 1845-46.
These data are from 1977, before the GST or the rise of IDGTs and GRATS, id. at 180405,
so their applicability to modern conditions is uncertain.

130 Bridget Crawford, Magical Thinking and Trusts, 50 SETON HALL L. REv. 289, 304—
06 (2019).

131 Gabriel Zucman, Thomas Piketty, and Emmanuel Saez, “Distributional National
Accounts: Methods and Estimates for the United States,” Table S.B2, Current annual series,
February 2022, https://gabrielzucman.eu/usdina/. ZPS use tax return data that ends in 2011,
and use statistical methods to project trust income and wealth for later years.
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estimate is probably rather low. For one, it excludes grantor trusts, which
researchers with access to confidential IRS data (“Dowd et al.””) conclude are
a substantial fractionof all trusts.'? This figure also assumes that trust assets
have grown only at the rate of inflation since 2019. If they have instead grown
at the same rate as the S&P 500, the figure would be upwards of $13 trillion.
Dowd et al., drawing on additional tax returns filed by entities that do
business with trusts, suggest that figure may well be larger.'%

We then use IRS data on gift tax returns to draw inferences about the
portion of this trust wealth that is likely to be perpetually exempt from estate
tax or GST liability. For trusts that were funded during the life of the grantor,
and established after 1997 (the earliest year of the public IRS gift-tax return
data), we estimate that at least 80% of the funds are in trusts that have an
inclusion ratio of 0%, and so are perpetually exempt from GST. For more
recent trusts, those funded after major changes to the estate-tax system in
2010, the figure is more like 90%. Some of this wealth is likely held by
families that would never face transfer-tax liability, but we estimate that
between 67 and 80% of all trust wealth is held in trusts that by themselves
exceed the estate-tax exemption amount. That in turn implies that in recent
years between 57% and 70% of all trust-held wealth is in trusts that should
face transfer tax but escape through the GST loophole.

These estimates have several potential gaps, including trusts funded
at death (so-called testamentary trusts), trusts in existence before the GST
went into effect in 1986, and trusts funded through aggressive GRAT
transactions. As we explain in the Data Appendix, we doubt testamentary
trusts would meaningfully affect our bottom-line number. For the other two
data categories, some trusts in those categories may “only” be exempt for
another five or six decades, such that while we may be overstating the share
with perpetual exemption, we are still accurately capturing the share of trusts
exempt through, say, the last years of this century.!3

132 The data table ZPS (and we) draw from reports values taken directly from the Form
1041 trust tax return, and with minor exceptions grantor trusts do not report their income on
that form. https://www.irs.gov/pub/irs-pdf/i1041.pdf. These data, together with a spreadsheet
summarizing our calculations, are separately available on the web site of the University of
Pennsylvania Law Review.

133 Conor Dowd et al., How Much Wealth is Held in U.S. Trusts?, unpublished
manuscript, at 14 (Nov. 2024). We have agreed not to disclose exact details of the Dowd et
al. paper before it is made publicly available.

134 Trusts established before 1986 are exempt from GST but may not be perpetual.
Similarly, GRAT-funded trusts likely provide large but temporally-limited tax benefits.
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We also interpret the data as consistent with our hypothesis that most
trusts funded through GRAT transactions are GST exempt.1® While in theory
the most aggressive “zeroed out” GRAT structure arguably does not require
the taxpayer to file a gift-tax return, filers have substantial incentives to do so
anyway.'® Thus, we believe that most GRAT-funded trusts are captured in
our data, and all else equal that implies that 57 to 70% of them are GST
exempt.*” We’ll argue later these are important facts to consider in choosing
the best options for reform.

In sum, though the exact dollar value of perpetually-exempt or
generationally-deferred trusts is highly uncertain, it is also likely to be
extremely large. Putting the estimates together, we can calculate that exempt
trusts likely hold between $4.5 trillion (80% times the low-end estimate of
$5.6 trillion) and $ 6.93 trillion (90% times our updated conservative estimate
of $7.7 trillion) in current wealth.*® For perspective, recent estimates suggest
that all individual U.S. wealth totals about $140 trillion,**® implying that
wealthy Americans have successfully stowed between three and five and a
half percent of all U.S. wealth in trusts that will never be subject to transfer
tax.14° Trust-held wealth may be one-third or more of all the wealth controlled
by the richest 340,000 of 340 million Americans.'*! If between 57 and 70
percent of trust wealth is escaping transfer tax through the GST loophole, the
lost tax revenue on that amount, at the current 40% rate, is $1.3 trillion to
$2.77 trillion.

I1l. THE WEALTH TRANSFER TAX DEBATES

135 See infra text accompanying notes 326-335.

136 |d_

137 We cannot rule out the possibility that most or all GRATs are included in the 10 to
20% of trusts that are subject to GST, however.

138 We emphasize that this higher-end estimate is lower than the figures that could be
implied by other research.

139 Matthew Smith, Owen Zidar, & Eric Zwick, Top Wealth in America: New Estimates
Under Heterogeneous Returns, 138 Q.J. ECON. 515, [43-45] (2023). The Federal Reserve
estimates that total U.S. net wealth, including non-profits, private equity, and trusts, but
excluding corporations, is about $170 trillion,
https://www.federalreserve.gov/releases/z1/dataviz/z1/balance_sheet/table/

140 The top 1%  own about  135% of  U.S. wealth.
https://fred.stlouisfed.org/series/WFRBSTP1300.

141 That is, the top .1% of households own about $23 trillion, and trusts that are large
enough to by themselves qualify for the top .1% hold around $7 trillion in our estimates. As
we discuss in the Data Appendix, this share may be lower if survey estimates of high-end
wealth fail to capture wealth in trusts.
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Though we have just argued that the U.S. wealth-transfer-tax system
is riddled with loopholes, some might counter that this state of affairs is not
much of a concern because they view transfer taxes as undesirable. In this
Part, we review three key arguments against taxing inherited wealth: (1) that
it is economically inefficient, (2) that it interferes with equality of
opportunity, and (3) that governments should actually subsidize, not tax,
intergenerational gifts. Though each of these claims has at least some merit,
we argue in the next Part that they are unpersuasive responses to taxes
imposed on the transmission of vast, dynastic, wealth.

One common argument against the estate tax (and against taxes on
inherited wealth more generally) is that it is an inefficient tax on savings.'#2
That is, these critics hold that the government should not tax any form of
investment income, whether that investment is sold during the investor’s life
or instead held until their death.'*® In particular, some readers may be familiar
with an older literature arguing that governments should not tax investments
or investment income, or should impose tax on these kinds of capital only in
particular limited circumstances, because those taxes distort households’
decisions about whether to spend or save.!*

Research over the last decade has undermined this view.* Taxes on
investments can be an effective response to taxpayer efforts to conceal their
labor income or recharacterize it as earned through investments.**® Some
economists have argued that even if taxing investments and inheritances
changes the time when households choose to spend their money, that change
is good because it encourages productivity.’*” And the mathematical models

142 For a comprehensive overview of the economic debate through 2013, see generally
Wojciecj Kopczuk, Taxation of Intergenerational Transfers and Wealth, in 5 HANDBOOK OF
PusLICc Economics 329 (Alan J. Auerbach et al. eds. 2013).

143 |ouis KAPLOW, THE THEORY OF TAXATION AND PUBLIC FINANCE 251-53 (2011);
see Kopczuk, supra note 142, at 345 (describing this view).

144 E g., Joseph Bankman & David Weisbach, The Superiority of an Ideal Consumption
Tax Over an Ideal Income Tax, 58 STAN. L. REv. 1413, 1422-30 (2006).

145 For a useful overview, see Ari Glogower, Taxing Inequality, 93 N.Y.U. L. REv. 1421,
1443-44 (2018).

146 Emmanuel Saez & Stefanie Stantcheva, A Simpler Theory of Optimal Capital
Taxation, 162 J. PuB. ECON. 120, 126 (2018); David Schizer, Between Scylla and Charybdis:
Taxing Corporations or Shareholders (Or Both), 116 CoLuM. L. REv. 1849, 1882-84
(2016); David Gamage, The Case for Taxing (All of) Labor Income, Consumption, and
Wealth, 68 TAax L. REv. 355, 373-83, 413-31 (2015).

147 See Mikhail Golosov, Narayana Kocherlakota, & Aleh Tsyvinski, Optimal Indirect
and Capital Taxation, 70 REv. ECON. STUDIES 569, 575-77 (2003); Mikhail Golosov & Aleh
Tsyvinski, Policy Implications of Dynamic Public Finance, 7 ANN. REV. ECON. 147, 154—
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on which the most prevalent critique of investment taxation was built have
been shown to lack any real foundation.'*® Taxes on inheritances could also
be more efficient than other investment taxes to the extent that some
houselrlglds would not change their own behavior to save on taxes for their
heirs.

Even if taxes on savings can sometimes be desirable, there are at least
two important potential arguments against taxes on inheritances in particular,
and potentially even to subsidize rather than tax estates. First, and somewhat
counter-intuitively, some commentators argue that society should avoid
taxing inherited wealth on the grounds of equality of opportunity. This is
counter-intuitive because historically, equal opportunity was an important
consideration for Congress in adopting estate taxes.**® John Rawls and other
philosophers who engaged with him argued that it is much easier to treat each
person’s wealth and social standing as fairly earned if everyone begins life
with similar opportunities to earn fame and fortune.*®! Inherited wealth seems
at least in some tension with that goal.*>2

But there may also be arguments that equal opportunity can be a
reason to fund inheritances, at least those of the merely comfortable, rather
than the mega-rich.!>® As Miranda Perry Fleischer has argued, many of the
key advantages of inherited wealth are common among not just the very
wealthiest, but more broadly among families of professionals who can pass
along social connections, start-up funds, and the savvy to navigate America’s
complex higher-education funding and application systems.*®* It would not

57 (2015). The full implications of this approach are complex, however. See Daniel Hemel,
Capital Taxation in the Middle of History, 99 N.Y.U. L. REV. 1554, 1613-25 (2024).

148 |_udwig Straub & Ivan Werning, Positive Long-Run Capital Taxation: Chamley-Judd
Revisited, 110 AM. ECON. REV. 86, [29-30] (2020) (“The original proofs are magically so
simple that they almost feel too good to be true. And indeed, they are.”); see Saez &
Stantcheva, supra note 146, at 122 & n.11.

149 STUART ADAM ET AL., TAXATION BY DESIGN: THE MIRRLEES REVIEW 352-54
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467 (2022).
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152 Anne Alstott, Equal Opportunity and Inheritance Taxation, 121 HARV. L. REV. 469,
476-87 (2007); Etienne Fize et al., Can Inheritance Tax Promote Equality of Opportunity?,
2 LSE Pus. PoL’Y REV. 9, 16 (2022).

153 Cf. LARRY BARTELS, UNEQUAL DEMOCRACY 191-93 (2d ed. 2016) (arguing that
many voters have moral intuitions that connect inherited wealth with economic opportunity).

154 Miranda Perry Fleischer, Not So Fast: The Hidden Difficulties of Taxing Wealth, in
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be practical, or probably politically viable, to tax away these advantages, and
many of them would be better made more widely available rather than less.*>
Thus, it might be better to “level up,” encouraging wider transmission of
these goods, rather than (only) leveling down.**® The economists Emmanuel
Farhi and Ivan Werning have offered similar arguments for directly
subsidizing bequests.*’

More broadly, Louis Kaplow argues that there is a positive externality
from gift-giving and so society should subsidize bequests.'®® The basic
structure of Kaplow’s argument is that gifts create more utility than other
forms of consumption.’>® Suppose that giving is an act of consumption for
Jim: he derives utility from making the recipient better off, or he derives
utility from others observing his generosity, or some combination of the two.
If Jim buys himself a watch for $100, he gets $100 worth of consumption
(presumably). If he instead gives Della a set of combs, he might derive $60
in utility, while Della also receives $100, a $160 total. To encourage Jim to
take Della’s well-being further into account, Kaplow suggests, we should
give Jim a $100 subsidy, so that he fully internalizes all her benefits as well
as his own.160

We have many reservations about Kaplow’s claims. If Jim does not
observe or care about Della’s tax results, subsidies would not change his

WEALTH 261, [35-37] (Jack Knight & Melissa Schwartzberg eds. 2017) [hereinafter Perry
Fleischer, Difficulties]; see Corak, supra note 124, at 91-92, 94-95; Benjamin Means,
Wealth Inequality and Family Businesses, 65 EMORY L.J. 937, 942 (2016); Miranda Perry
Fleischer, Equality of Opportunity and the Charitable Tax Subsidies, 91 B.U. L. Rev. 601,
643 [hereinafter Perry Fleischer, Opportunity].

155 Perry Fleischer, Difficulties, supra note 154, at 36-37; see Perry Fleischer,
Opportunity, supra note 154, at 654, 658-59. Similarly, Anne Alstott argues for leveling up
at least for households that would receive no private inheritance. Alstott, supra note 152, at
490-92. But Alstott also supports heavy taxation of private inheritances to fund these
transfers. Id. at 492.

16 perry Fleischer, Difficulties, supra note 154, at 36-37; cf. Perry Fleischer,
Opportunity, supra note 154, at 658-59 (suggesting that government policy towards charities
should encourage both leveling up and down).

157 Emmanuel Farhi & lvan Werning, Progressive Estate Taxation, 125 Q.J. ECON. 635
(2010).

158 K APLOW, supra note 143, at 249-74.

159 1d. at 253-54.

160 1d. Similarly, we might impose lower taxes on families that highly value dynastic
savings because those families get more utility out of their money than average. Cf. Daniel
Shaviro, Beyond the Pro-Consumption Tax Consensus, 60 STAN. L. REv. 745, 785 (2006)
(noting this potential argument for households with preferences for savings generally).
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behavior.'®! So, too, if bequests are mostly accidental, instead of deliberate,
subsidies are wasteful.!®? And the underlying model of how social planners
should account for preferences about the well-being of others is controversial
and can lead to improbable policy outcomes.'®® Still, Kaplow’s argument is
widely recognized as the standard economic account of how tax should treat
gifts and bequests.164

So far, in reviewing the case against inheritance taxes, we have
assumed that both the tax and the arguments against it must be assessed
equally for all manner of inheritances. In the next Part, we revisit another,
older justification for taxes on the very largest estates.

IV. DYNASTIES ARE DIFFERENT

We concluded in the last Part that the case for taxing all inherited
wealth is somewhat uncertain, particularly with respect to small inheritances
that enhance the life opportunities of heirs of relatively moderate means. But
today, only families with more than $30 million in savings face any risk of
transfer taxation.'®® Inherited wealth is an increasingly important component
of the global rise in inequality.’®® And the key failings of the contemporary
transfer-tax system, we’ve seen, turn on the elaborate tax planning of the
mega-rich, who hold a surprisingly large share of national wealth in trusts
that will not face transfer tax until the twenty-second century, if ever.

In this Part, therefore, we consider a narrower version of the
inheritance-tax debate. The original purpose of the estate tax was to
discourage the concentration of inherited wealth and power in a relatively
small group of the most powerful.1®” We argue that the case for taxing these
massive inheritances is indeed the original core purpose of the estate tax, and

161 ADAM ET AL., supra note 149, at 354.

162 See KAPLOW, supra note 143, at 264 (acknowledging that subsidies would not affect
accidental bequests).

163 Kopczuk, supra note 142, at 342—43.

164 |d
165 Sara A. Wells, IRS Announces Increased Gift and Estate Tax Exemption Amounts for
2025, Morgan Lewis Lawflash, Oct. 24, 2024,

https://www.morganlewis.com/pubs/2024/10/irs-announces-increased-gift-and-estate-tax-
exemption-amounts-for-2025

166 Fize et al., supra note 152, at 15.

167 See David Duff, Alternatives to the Estate and Gift Tax, 57 B.C. L. REv. 893, 904—
06 (2016); David Frederick, Historical Lessons from the Life and Death of the Federal Estate
Tax, 49 AM. J. LEGAL HisT. 197, 206 (2007).
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that it remains urgent as a policy matter today. In particular, the philosophical
and economic arguments against taxing inheritances are not persuasive when
it comes to large dynastic estates. There is thus a strong case for
supplementing the general tax system, as it applies intra-generationally, with
a special additional tax aimed specifically at curbing the inter-generational
accumulation of massive dynastic wealth.

A. Dynasties Are Rich

The first, and most obvious, way in which dynastic inherited wealth
differs from other estates is that it is passed and received by the very richest
Americans.’®® Nearly every commentator agrees that all else equal, tax
systems should put heavier burdens on households with a greater ability to
pay.%® Arguably, for the very wealthiest families, the real burden of paying
tax is almost zero on the margin, as another dollar means almost nothing to
that family’s well-being.!’® Those families also likely have less need for
transfers from the government to help equalize their opportunities with
others. Further, because there are strong correlations between earning power,
wealth, and the likelihood of leaving an estate, taxing inherited capital can be
an efficient way to “tag” or target an individual’s ability to pay.}’!

Even if it were the case that taxes on capital should be kept low or at
zero, it’s difficult to see that as a justification for the modern state of wealth-
transfer taxes for the wealthy. Many families are able to achieve minimal
effective tax rates, but only by means of navigating a complex maze of tax
planning under the guidance of expensive legal counsel. Some inherited
assets, such as publicly-traded stock, are relatively more difficult to plan
with.12 If low rates are the goal, it would be much preferable to institute
something like our proposal, but with a low statutory rate, along with
lowering the rates of the estate and gift taxes more generally. That way, all
families would face similar rates, instead of the current world in which those
with a willingness and ability to engage in extensive tax planning get far
lower rates than others—a situation that is both unfair and economically
distortive. 1’

168 Kopczuk, supra note 142, at 344.

169 Stephen Utz, Ability to Pay, 23 WHITTIER L. REV. 867, 867 (2002).

170 Saez & Stantcheva, supra note 146, at 122-23.

"1 Batchelder, supra note 8, at 23-26; Kopczuk, supra note 142, at 352; Saez &
Stantcheva, supra note 146, at 125.

172 See WILLIAM STRENG, ESTATE PLANNING 475-513 (2015) (describing unique
planning opportunities with family-controlled businesses).

173 See ADAM ET AL., supra note 149, at 362.
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B. Dynasties Have Unique Opportunities

Next, equality of opportunity arguments about inherited wealth play
out differently for dynastic wealth, as Prof. Perry Fleischer has herself
observed, because dynasties bring unique opportunities that other
inheritances lack.1™ In a sense this is tautological, to the extent that we define
dynastic wealth as intergenerational family control of resources that far
exceed what other families can access.!’® The easiest examples here are single
families that own controlling stakes in nationwide or major regional
businesses: Waltons, Murdochs, Buffetts.1’® For these families, inheritance
goes beyond mere material assets to include the prestige, social capital, and
connections of their famous names.*’” The wealthy in America increasingly
drive political outcomes.’®

Even setting aside the power of money, control over business assets
and operations grants dynastic families a kind of influence that few others
can match. Obviously, big businesses today can have important influence
over the economy and society, whether through their supply-chain choices,
their hiring practices, or what they choose to make and sell.1”® Increasingly,
their data about how to reach consumers, and what those consumers want,
gives them a kind of cultural reach that few institutions can match.'® And of
course some enterprises directly convey the power to influence what the
public hears and sees, whether via cable news or social media posts.'8 Others

174 See Miranda Perry Fleischer, Divide and Conquer: Using an Accessions Tax to
Combat Dynastic Wealth Transfers, 57 B.C. L. REv. 913, 918-20 (2016); see also OECD,
supra note 124, at 44 (arguing that taxes on small inheritances would reduce equality of
opportunity, but taxes on large inheritances would improve it).

175 See Elizabeth S. Anderson, What Is the Point of Equality?, 109 ETHICS 287, 31215
(1999).
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177 Allison Anna Tait, Inheriting Privilege, 106 MINN. L. REV. 1959, 1976-77, 1991,
2005 (2022).
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72 (2010).
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can literally shape the future through control over key components of national
infrastructure, whether shipping companies or battery manufacturers.182 By
offering to put these powers at the disposal of favored elected officials,
businlggs owners can turn their economic might into political influence, as
well.

Unlike most business owners, dynasties do not have to share control
of these kinds of powerful institutions with thousands or millions of other
owners.'8 In a typical publicly-traded company, equity owners can influence
the firm only very indirectly, through their vote for a board of directors that
in turn selects and writes contracts with managers. Coordinating with others
who have similar preferences for the firm’s behavior is often costly and
difficult, and owners must at the same time guard against the coordinated
efforts of others who might have contrary goals.!8 But a Mark Zuckerberg,
who owns a controlling share of the votes of Meta, has no such problems,*®
Like Zuckerberg, founders can use dual-class stock to gain the tax benefits of
an estate freeze while retaining voting control of their company.®” If
Zuckerberg wants Meta to spotlight political communications (as he did in
2020) or downplay them (as he did in 2024),'® that is largely his decision to
make, albeit subject to potential costs if markets believe his choices reduced
the value of the firm.

see Maria Petrova, Inequality and Media Capture, 92 J. Pus. ECON. 193, 199-204 (2008).

182 CONGRESSIONAL RESEARCH SVC., INFRASTRUCTURE INVESTMENT AND THE FEDERAL
GOVERNMENT 1 (Nov. 2018) (noting that energy and telecom infrastructure is
“overwhelmingly in private ownership”); Josh Bivens, Economic Policy Institute, The
Potential Macroeconomic Benefits from Increasing Infrastructure Investment, July 2017,
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184 Randall Morck, Daniel Wolfenzon, & Bernard Yeung, Corporate Governance,
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likely to exert political influence on their own behalf because of lower agency and free-riding
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strategy works with a GRAT despite 1990 congressional effort to block it).
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Alternately, consider families whose wealth is vast but diversified.
There are about 800 billionaires in the U.S. today, and their collective net
worth ($6.2 trillion, or 3.8% of all privately-held wealth) well exceeds the
combined wealth of the 165 million poorest Americans (2.5% of all private
wealth).*®® This kind of buying power can drive markets, even found new
cities.'®® And with restrictions on campaign and political spending growing
increasingly ragged, money today is easily turned into political influence.®!
It’s been reported that in 2024, billionaires alone spent more on U.S. elections
than the entire country’s political spending in 2020.?

In short, dynasties uniquely possess opportunities that few others
enjoy. Just societies, we argue, should try to limit the extent to which some
individuals can inherit power to achieve their policy goals that is thousands
or millions of times the power of others. The most plausible method for
tipping these scales a bit closer to balanced is through taxation.'®® Dynasties
hold opportunities that cannot be “leveled up”; even in Lake Wobegon,
everyone cannot be vastly more influential than average. The equal-
opportunity case for wealth-transfer taxes thus extends to taxation that aims
to limit dynastic wealth, and indeed is at its most persuasive in that setting.

C. Dynasties and Externalities

A related economic frame in which to consider our argument is to see
it as a version of a corrective or “Pigouvian” tax on the transmission of
concentrated family wealth, along the lines suggested by Wojciech
Kopczuk,'* and more recently sketched by Eric Kades.!® A Pigouvian tax,
for readers unfamiliar with the concept, is a tax on something that creates
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Rev. 61, 89-93 (2022); see OECD, supra note 124, at 49-52 (showing through simulations
that inheritance taxes significantly slow growth of extreme familial wealth).

19 Kopczuk, supra note 125, at 343.
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negative spillovers or “externalities” on others, such as taxes on carbon or
alcohol, and is intended to discourage production of that thing, rather than
just raising money.'®® Thus, if concentrated wealth creates significant
negative externalities, taxing dynasties could be efficient, even if taxing
inheritances more generally would not. That is, this argument is in many ways
the mirror image of the subsidy argument we described earlier, in which
authors such as Kaplow argued that inheritances should be exempt as a way
of encouraging them.

1. Social Costs of Dynasty

A Pigouvian tax is supposed to measure the amount of social harm an
activity causes.*®” A deep sociological and political science literature now
attests to the social costs of concentrated wealth and power, and the
corresponding benefits to even incremental reductions in extreme
inequality.'®® At the macro level, wealth concentration tends to mean that the
nation delivers what’s good for the wealthiest, not everyone else.'®® For
example, because they have enough influence to achieve their goals without
coordinating much with others, dynasts can achieve policy outcomes that a
comparably-resourced collective could not.?®® Because they do not have to
rely on outside financing, they can acquire key assets that deliver power in
the future—media companies and infrastructure, say—without having to
worry about the liquidity needed to keep afloat until power arrives.?°* At the
micro level, researchers find at least correlational linkages between highly
unequal societies and deep individual stress, anxiety, and discontent with
moderate success, even among the relatively affluent.?? Rising wealth
concentration means a diminishing sense of autonomy for others, and
unsurprisingly that is demoralizing and frustrating.2%3

There are also purely economic accounts of the costs of highly
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Campaign Finance, 113 YALE L. J. 1283, 1284 (2004).
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1% Bruce G. Link et al., Stigma and Social Inequality, in Handbook of the Social
Psychology of Inequality 49 (Jane D. McLeod et al. eds., 2014).

199 Edward Glaeser, Jose Scheinkman, & Andrei Shleifer, The Injustice of Inequality, 50
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203 Link et al., supra note 198, at 49.
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concentrated and dynastic wealth, as well, though the causal evidence is not
always overwhelming. For example, suggestive evidence points to links
between egalitarian societies and greater competitiveness and economic
efficiency.?* Dynasts use their power to protect their own interests, and often
those interests are not the best use for investor or state resources.?® Firms
controlled by families are apt to be less innovative and tend to underperform
over time, and countries where this is common can lag in economic growth
as a result.?% Societies with highly concentrated wealth are generally less
resilient to crisis, perhaps because they tend to select for officials who are
compliant with the ultra-rich and willing to indulge their idiosyncratic
preferences, rather than choosing for competence or even a diverse set of
ideas.?’” Many of these societies experience ruinous inflation, likely because
of their inability to credibly commit to set aside the preferences of their
leaders in favor of long-run good policy.2%®

2. Taxes or Subsidies?

We’ve been arguing for a tax on dynastic wealth, but what about
Kaplow’s argument that we should actually subsidize gifts and bequests?
Here again, dynasties are different. Recall that Kaplow suggested that we
should subsidize giving with an exemption for heirs, because gifts create
benefits for both the recipient and to a lesser extent the giver. We were
skeptical that this latter premise should affect tax policy—that is, we argue

204 An important survey, although now two decades old, is James Repetti, Democracy,
Taxes, and Wealth, 76 N.Y.U. L. Rev. 825, 831-36 (2001). A more recent synthesis,
reporting generally negative long-run correlations between inequality and growth in
developed countries, is Enea Baselgia & Reto Foellmi, Inequality and Growth, in
HANDBOOK OF LABOR, HUMAN RESOURCES, AND POPULATION EconoMics 1, 9-13 (Klaus
F. Zimmermann ed. 2023).
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WORLD BANK ECON. REV. 507, 516-17 (2018).

206 Morck et al., supra note 184, at 678, 680, 691-92; Eric Gedajlovic et al., The
Adolescence of Family Firm Research, 38 J. MGMT. 1010, 1023 (2012); Francesco Caselli
& Nicola Gennaioli, Dynastic Management, 51 ECON. INQUIRY 971, 974, 985 (2013). For
evidence that later generations of family firms generally perform poorly, see Nicholas Bloom
& John Van Reenen, Measuring and Explaining Management Practices Across Firms and
Countries, 122 Q.J. EcoN. 1351, 1383 (2007); Matthew Smith et al., Capitalists in the
Twenty-First Century, 134 Q.J. ECON. 1675, 1704-1711 (2019); see also Gedajlovic et al.,
supra, at 1016 (noting that evidence later generations of family firms perform poorly is
“compelling”).
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that policy makers should not consider the utility effects that givers might get
from thinking about the consumption their gift enables.

But even if we accepted that other-regarding preferences should be a
factor in policy, there would be no subsidy for dynasties. Dynasts’
preferences for the wealth of their descendants would likely be greatly
outweighed by the other-regarding preferences of everyone else. Almost by
definition, concentrated economic and political power is zero-sum, or worse:
if dynasts are able to exert power, others in society have lost it.2% In a society
that permits unlimited transfers of dynastic power, dynasts may be happier,
but everyone else will be demoralized by the understanding that their own
descendants will be subject to the preferences of the dynasts.?*? Presumably,
dynasts value the transmission of power and influence because they believe
their children will have preferences that would not otherwise be satisfied
under majority voting. Thus, assuming that all members of the current
generation have roughly equal regard for their heirs, transmittal of dynastic
power will typically reduce social welfare, as the majority of parents
understand that their families will lose power in the future. As a result, even
if Kaplow’s analysis makes sense for relatively small quotidian gift-giving,
it does not extend to the case of vast inherited fortunes.

We might also essentially ignore the preferences of the very
wealthiest households because of the very low marginal utility of money of
their heirs.?!! That is, a prospective dynast is unlikely to get any more utility
from leaving their heirs $1.01 billion than they would get from leaving behind
$1 billion. Further, the larger the bequest, the more likely it is that funds will
not be consumed for several generations, and of course that is especially so
in the case of dynasty trusts that deliberately limit distributions in order to
preserve the family nest egg.?*?> While we do not have good evidence on the
extent to which dynastic planners discount future expenditures, nearly all
humans have a “discount factor” in which they prefer earlier to later
consumption, if for no other reason than the time value of money.?:
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Accordingly, we might again think that the marginal dollar added to a
dynastic bequest would have almost zero utility for the dynast, because even
if they value the consumption of their heirs, the marginal dollar will go to
heirs so distant that the present discounted value of the distant heirs’
consumption is very low.%

3. Can Taxes Reduce Dynastic Power?

Commentators sometimes argue that, rather than resisting oligarchy,
wealth-transfer taxes would instead exacerbate political influence by the
wealthiest. These authors claim that the threat of a future tax would encourage
wealthy households to spend their money rather than saving it, and that one
of the things households would purchase would be political influence.?'® If
this were so, our anti-dynastic power goals might be turned on their heads.
We agree that future taxes may motivate current lobbying efforts, and indeed
in the next Part we describe the implication of that possibility for how best to
design a tax on dynasties.

But because political influence today simply is not the same as
political influence tomorrow, the commentators’ argument goes wrong in its
apparent claim that transfer taxes can only shift the timing of dynasties’
political power without reducing it. Political influence is not like a spare
refrigerator that can be kept in the garage; it must be renewed.?'® Further,
there are likely diminishing returns to political spending in any given period—
for example, because very large expenditures are hard to conceal and generate
blowback for the recipient officials.?!’ Investments themselves—savings,
rather than spending—can be sources of political influence.?*® And of course
taxes reduce the total resources available to the dynasty. Therefore, even if
the commentators are right that transfer taxes shift political spending earlier

Review, 40 J. ECON. LIT. 351, 355-60 (2002).
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(2015) (summarizing evidence on transient effects of political expenditures); cf. Glogower,
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in time, taxes are very likely to reduce a dynasty’s influence, particularly in
the later time periods that are the central concern of our proposal.

Lastly, we doubt the commentators’ suggestion that more direct
methods for limiting political influence, such as campaign-finance reform,
could by themselves constrain the power of billionaire dynasties. For one
thing, as we have already described, vast wealth and business holdings offer
an array of means of social influence far beyond the scope of what can
realistically be regulated through lobbying or campaign-contribution
limits.?!® Moreover, campaign-finance law, like other regulatory regimes, is
subject to influence and gaming.??® Reducing the resources available to
dynasties through a transfer tax may diminish their capacity for bending
campaign-finance rules to their own ends.??

**

In sum, the historical aim of the U.S. estate tax regime to constrain
dynastic wealth fits well with philosophical and economic tax-design
principles. While there is a solid case for taxing inheritances of the ordinarily
well-off, that case is several orders of magnitude stronger when it comes to
generational dynasties.

V. DESIGN CONSIDERATIONS FOR TRANSFER TAX REFORM

So far we have argued that although there are compelling reasons to
tax dynastic wealth, our existing system of transfer taxation has several
glaring flaws that allow families to defer and even perpetually avoid taxes on
their inheritances. In this Part, we set out what we see as the key criteria for
reform. To succeed politically and practically, reformers likely must
disentangle inheritance taxes from death, such as by either deferring
payments or instead collecting payment in small down-payments in advance.
Advance payments are much preferable because, compared to deferrals, they
are politically easier to enact, reduce the risk of repeal or being undermined
over time, and mitigate concerns about taxpayer bankruptcy or avoidance.
The next Part then details how a system of advance payments could operate.

219 GRAETZ & SHAPIRO, supra note 2, at 4-5, 240-45, 251-52; Kades, supra note 122,
at 354-55.

220 Michael S. Kang, The End of Campaign Finance Law, 98 VA. L. REv. 1, 40-51
(2012).

221 Clint Wallace, A Democratic Perspective on Tax Law, 98 WASH. L. REv. 947, 992~
93, 1003 (2023).
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A. Avoiding Liquidity and Valuation Problems Through Deferral

A tax on intergenerational transfers doesn’t have to be collected when
someone dies, and indeed probably works much better if it is assessed and
collected at times unassociated with death. We’ve argued that many of the
key goals of a dynasty tax can be met so long as later generations don’t enjoy
disproportionate wealth and power, and it should be possible to achieve that
with taxes that are spread out over time. For example, a tax collected over the
lifetime of a family’s second dynastic generation would obviously also
reduce the dynastic wealth of the third generation. This is the underlying logic
motivating some proponents of inheritance taxes, such as Lily Batchelder,
who have argued that the transfer system can function by taxing a trust’s
distributions to heirs, rather than the initial transfer of wealth into the trust
(say, at the time of the founder’s death).??2 However, there is a significant
potential problem with waiting until heirs actually receive cash, as we will
return to momentarily.

Professor Batchelder argues that waiting until heirs actually receive
wealth is preferable because it helps with the valuation problem that underlies
the estate freeze techniques we described in Part 1,2 and this insight can be
generalized to estate taxes more broadly. Recall that a common planning
technique is to transfer assets into a trust outside the transferor’s taxable
estate, and to do so at a moment when the transferor can claim the asset’s
value is very low. Again, there is little about the fact of a transfer—or even a
sale, if it is between related parties like the transferor and her trust—that gives
the government reliable information about an asset’s value. Similarly, death
does not give us new information about the value of an estate. Waiting until
assets are actually sold, and maybe then distributed to heirs in the form of
cash, is what allows for a reliable valuation.??

Voluntary sales or other forms of smoothing over time also help to
overcome possible liquidity problems.??® A tax on the full value of an estate,
whether at death or any other time other than when the underlying assets are
sold, may lead the administrator or trustee to have to sell off a portion of the

222 Batchelder, supra note 8, at 65-66.

223 |d.; see also McCaffrey & McCaffrey, supra note 85, at 41-43 (proposing that estate
taxes be deferred until heirs sell assets).

224 Dodge, supra note 98, at 599.
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bequest to pay the resulting bill.??® The exact extent of this problem is
uncertain, as many estates and trusts hold substantial liquid assets, or could
borrow against others.??” But as Professors Graetz and Shapiro describe,
voters seem to overwhelmingly dislike the possibility that families will be
forced to sell their businesses to pay transfer tax, and opponents of the estate
tax have skillfully played up these concerns.??8

In addition, avoiding fire sales and other liquidity crunches is
economically useful because it helps maintain the transfer-tax system as a
“price instrument” that neither favors nor disfavors trusts per se. As Eric
Kades has argued, a tax on perpetual trusts is a good compromise in the
traditional debate over whether to outlaw perpetual trusts, in that it allows for
perpetual trusts to continue to exist, but only if their founders internalize or
take account of the social costs they create.??® A tax bill that was prohibitively
large might instead serve as a de facto ban for some trusts.

Graetz and Shapiro also argue that estate taxes are unpopular exactly
because they typically occur when someone has died.?®® Spreading tax
payments out over time would of course help to soften any perception that
taxes on intergenerational wealth are somehow a tax on death itself.

B. Vulnerabilities of a Deferral-Only Approach
Although deferring tax on inheritances has some key advantages, it

also has some serious downsides. In earlier work, we have described the
dangers a tax system confronts when wealthy and influential taxpayers face
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Small Businesses, July 2005; see Jacobson et al., supra note 1, at 127 (reporting that less than
five percent of reported estate value was in the form of small business assets); Repetti, supra
note 204, at 866 (noting that families often use life insurance to cover estate tax expenses).

228 GRAETZ & SHAPIRO, supra note 2, at 62—73; see also Batchelder, supra note 8, at 4.
Current law includes special exceptions for certain farms and family-held businesses, but
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the prospect of large future tax bills.?3! The concrete threat of a large
impending tax liability motivates taxpayers to work to repeal or undermine
the provisions that will affect them (and others) and to seek legal planning
maneuvers to find and exploit loopholes.?®2 With all of their money still in
their pockets, taxpayers have both time and resources to implement these
efforts.?3® Even aside from lobbying and tax avoidance, taxpayers always
have the simple option of spending most of their money before the date of tax
collection, leaving the government only with the limited remedies the
bankruptcy process can provide.?** Rational taxpayers who anticipate these
effects will exploit the opportunity to defer tax in order to take advantage of
the expected lower effective rate in the future.?® Delayed tax reform will
predictably deliver less revenue than reform that brings in revenue
immediately,?*® and will distort taxpayer decisions about when to report
taxable profits. 2’

A related weak point of some deferral systems, but not necessarily all,
is that deferral usually gives taxpayers the advantage of the time value of
money.2® That is, if tax revenues are delayed, the taxpayer can invest and
earn interest with the deferred funds, while the government has to borrow and
pay interest to make up the difference.?® Thus, a common criticism of past
proposals to tax inheritances, such as the so-called “carryover basis”
legislation Congress enacted in 1976, then quickly repealed, is that it is still
a fairly large giveaway to patient taxpayers,?*° and therefore distorts the time
when heirs choose to sell.?** In prior work, however, we have described how
a deferred or “retrospective” tax system can close this gap by charging the
taxpayer interest at the same rate of return they earn on their investments.4?
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It is also probably more difficult to enact reforms whose payoffs are
significantly delayed. Delay reduces the value of enactment for the political
coalition that backs reform, as among other reasons delay increases both the
risk that the reform will never arrive and the cost of holding the coalition
together long enough to defend the reform until its arrival.?*® In addition,
under today’s Senate rules, legislation that increases the deficit is more
difficult to enact, so that the “revenue score” of a bill can be quite
important.?** Congress operates within a ten-year budget “window,” with
controversial legislation often needing to at least break fiscally even over that
span.?*® Projects that raise money within the window thus are more likely to
pass, because they help to “pay for” other legislative priorities.?*® We suspect
this is one factor that has held back estate-tax reform: most of the budget
gains from fixing the estate tax happen more than ten years after enactment,
so that the adopting Congress sees little payoff. And each time Congress fails
to enact reforms, the budget gains resulting from those reforms move further
into the future, thus remaining beyond the ten-year budget window the next
time Congress takes up estate-tax reform.24

C. Improving Deferral with Withholding Payments

For these reasons, governments should generally try to smooth
transfer-tax payments out by speeding them up, not solely through deferral.
Taxpayers who will face significant transfer-tax liabilities in a future year
could be obligated to make smaller annual down payments or “withholding”
taxes in advance. Professional trust managers today charge an annual fee of
about two percent of the assets under management,?* suggesting that most
large trusts could readily pay a tax in that range without a major
rearrangement of the trust assets. When the date of liability does eventually

243 Saul Levmore, Precommitment Politics, 82 VA. L. REv. 567, 571-72, 581 (1996).
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Restraint, 84 N.Y.U. L. Rev. 174, 215-16, 224 (2009).
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Processes, 43 B.C. L. REV. 863, 878 (2002).

247 See Bob Lord, Closing the Loopholes America’s Super Rich Love: Can the Dog Catch
Its Tail?, Inequality.org, March 30, 2022, https://inequality.org/article/tax-loopholes/.

248 Schanzenbach & Sitkoff, supra note 115, at 397 n.115; Turnier & Harrison, supra
note 118, at 792-93; Rachel Mccrocklin, Understanding the Impact of Fees on a Special
Needs Trust or Settlement, September 22, 2023 (stating that the national average for trustee
fees is approximately 1.46% annually),
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arrive, the family will not have to conduct a fire sale because most of the
balance will already have been paid.

Although withholding payments help solve the liquidity problem,
they don’t help much on valuation, suggesting that the ideal design might
combine both deferral and withholding. That is, taxpayers might make annual
down payments, but would only determine their exact liability when the
underlying assets are sold. Assessing the taxpayer’s exact liability at sale
answers an obvious weak point of withholding: by taxing annually, the
government must have some kind of method for annually assessing how
much to tax, such as by measuring the current value of assets held in a trust
or estate. For some assets, such as privately-held small businesses, that
valuation effort might be costly, imprecise, or both.?*® But if the annual
payments are only intended to be a rough approximation, with the precise tax
liability to be computed at sale, then the annual valuation system can be
simpler and easier to operate.

If annual withholding is only intended as an approximation,
government should likely pay refunds in the event the withholding payments
proved too large. We acknowledge this would be a departure from the usual
approach of the U.S. income tax system, which does not refund losses to
individuals in any significant amount.?>® Mostly, though, that policy stems
from the fact that taxpayers have the power to choose when to sell, and will
usually choose to sell loss properties (triggering deductions and potentially
refunds) while holding on to properties that have gained in value, giving the
taxpayer a net advantage in the time value of money.?! If government
charges interest on deferral as we recommend, however, this problem does
not arise, making refunds more feasible. Refunds are also more economically
efficient because, unlike current policy, they do not punish risk taking by
taxing gains and giving little benefit for losses.?>2

V1. PROPOSING A WITHHOLDING TAX APPROACH FOR REFORM
There have been many prior proposals for reforming transfer taxes.

Yet prior reform proposals have not been designed in accordance with the
criteria we explained in the prior Part. Not coincidentally, prior reform

249 See Perry Fleischer, supra note 154, at 16-23.

250 Robert H. Scarborough, Risk, Diversification and the Design of Loss Limitations
Under a Realization-Based Income Tax, 48 TAX L. REV. 677, 680-81 (1993).
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252 Alan J. Auerbach, The Dynamic Effects of Tax Law Asymmetries, 53 REV. ECON.
STUD. 205, 214-16 (1986).
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proposals have either not been successfully enacted or sustained, or have
proven overly vulnerable to taxpayer gaming over time, resulting in the
current broken state of the wealth-transfer-tax system. In this Part, we explain
our proposed withholding tax approach for reform. We first describe how the
withholding tax approach works and why it satisfies the design principles we
prescribed in the prior Part. We then compare our withholding tax approach
to some alternative approaches for transfer tax reform. Finally, we discuss
constitutionality and compare our proposed withholding tax approach to
proposals for wealth taxes and billionaire income tax reforms.

A. The Withholding Tax Approach for Reform

The central element of our proposed approach for transfer-tax reform
is an annual withholding tax on the value of large trusts. The tax should be
imposed at a fairly low rate, such as one to two percent of the trust’s stored
wealth as of the end of each applicable year. Again, professional trust
managers typically charge their client trusts annual management fees in this
same range of one to two percent.?>® Thus, since trusts are already structured
to produce at least this modest flow of annual cash, we are confident that a
tax in this range would not have especially disruptive effects on the trust’s
ability to hold and manage its assets.

Though the annual payments are relatively small, over long periods
of time, the cumulative annual payments would add up to similar totals as the
one-time taxes imposed on each generation under the transfer tax system.?
This withholding tax structure thus ensures that the longer a family exerts
control over trust assets, the larger the tax, making the withholding tax a good
measure for constraining generational control over the economy.??®

Our proposed withholding tax approach is only intended to fill the
gaps in the transfer tax system. To that end, design elements ensure that
families who are not aggressively gaming the transfer-tax rules would not
face an increased tax burden. The accumulated amount of withholding tax

253 See sources cited supra note 278.

254 For a simple illustrative example, if the wealth stored within a trust remained constant
over time, a 2% annual tax would be equivalent to a 40% tax collected every twenty years.
Because trust-held wealth is typically invested and grows over time, it will typically take
somewhat longer than this for accumulated annual tax payments to reach a level equivalent
to a once-a-generation transfer tax. Yet in the modern era generational transfers also typically
occur much less frequently than every twenty years. In any case, the goal of the withholding
tax approach is just rough equivalence not perfect equivalence.

25 See Kades, supra note 122, at 357-58.
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should thus be capped at the top estate tax rate, so that if a trust’s accumulated
withholding tax payments as divided by the total wealth stored within the
trust ever reached the top estate tax rate (currently 40%), then annual
withholding tax payments would cease until such time as that ratio again
became less than the top estate tax rate.?°®

We further suggest a withholding tax structure in which the
accumulated annual payments can be credited against the family’s eventual
estate tax and GST liabilities. Thus, except for GST-exempt trusts as we will
discuss below, a trust’s accumulated annual payments should be creditable
against any GST liability the trust incurs at the time of a taxable termination
(i.e., when the first generation of heirs dies).?®” When the trust makes
distributions to beneficiaries, the distributions would be deemed to include a
ratable portion of the withholding tax payments made by the trust, and
beneficiaries would receive credit for those payments. Beneficiaries who are
subject to GST because they received a generation-skipping transfer could
apply the credit against their own tax.?>® Alternately, they could retain the
credit until their death and allow it to be credited against their estate’s tax
liability. As noted previously, total pre-payments would be capped at the
estate-tax rate times the trust’s (estimated) value. If pre-payments exceed
estate tax or GST liability, the taxpayer would get a refund. In effect, then,
the withholding tax is a series of down payments against the family’s ultimate
transfer tax liabilities. Example One illustrates how this works.

Example One

Ma and Pa Dynasty are the founders and majority shareholders of a
business start-up, DynCo. Ma and Pa sell the shares to P, an
irrevocable trust of which they are the grantors, in exchange for a
promissory note of $26 million. Suppose further that they have
already exhausted their lifetime gift credit and GST exemption
amount by that date. Nine years later, shortly before the death of Ma
and Pa, the trust returns $26 million of DynCo stock to Ma and Pa to
pay off the promissory note.

When Ma and Pa die, the value of the transferred DynCo stock still
held by the trust has risen to $5 billion. Suppose that Son, Daughter-
In-Law, Grandson, and Granddaughter are the only current living

26 «Total wealth” should be defined to include withholding payments, because the
money used to make those payments would otherwise have been subject to the estate tax.

257 See infra text accompanying notes 29294,

258 Sge |.R.C. § 2603(a)(L).
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beneficiaries of P. Son and Daughter-in-Law are lifetime
beneficiaries, with the exact amount of payment dependent on the
discretion of P’s trustee. The trustee distributes $1 billion to Son and
Daughter-In-Law during their lifetimes. Son and Daughter-In-Law
expend these funds and none are left at the time of their deaths. When
Son and Daughter-in-Law pass, P’s remaining shares of DynCo are
worth $9 billion.

There is a trust withholding tax in place that imposes a 2% annual tax
on trusts of more than $1 billion. Suppose that twenty years pass
between the deaths of Ma and Pa and the deaths of Son and Daughter-
in-Law.

Results:

Since the DynCo stock is sold to the trust for fair market value, the
amount of the taxable gift is $0. Because P is not part of Ma and Pa’s
estate, no estate tax is due at their deaths. The distribution to Son and
Daughter-in-Law is not taxable because they are not two or more
generations removed from P’s funders. When the later of Son and
Daughter-in-Law die, they will trigger a taxable termination for P—
that is, imposition of GST on P’s remaining $9 billion in assets.

During the twenty years between the deaths of Ma and Pa and Son
and Daughter-in-Law, assume that the value of the trust is determined
to be $5 billion so that P makes annual tax payments of 2% x $5
billion = $100 million, for a total of $2 billion. For simplicity, further
assume the $1B distribution to Son and Daughter-in-Law is made near
the end of this period. At the date of the distribution, P has a tax credit
amount of $2 billion. Since Son and Daughter-in-Law receive % of
the assets of the trust, they will receive %5 of the credit, or $400m, but
this amount is also included in their estate. When they die without
other assets, their estate liability is $160m (40% x the $400m estate
value), less the $400m credit, for a net refund of $240m. Their death
also triggers a taxable termination of P, at a valuation of $9 billion. P
has a credit of $1.6 billion remaining, and this amount is included in
the amount of the taxable transfer, for a total tax liability of 40% x
$10.6 billion = $4.24 billion. P will apply its credit against this
amount, and so will owe a net of $2.64 billion.

Analysis:
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Imposition of the trust withholding tax accelerated the tax paid on P’s
assets. Instead of paying $0 during the lives of Son and Daughter-in-
Law and $3.6 billion at their death, the family paid $2 billion during
their lives and $2.4 billion at their death. The extra $800 million
represents tax on the $2B in withholding payments P made on behalf
of Son and Daughter-in-Law, which otherwise would have been
included in their estate.

The withholding tax structure requires annual valuations of the wealth
stored within large trusts. While this is straightforward for publicly-traded
securities, and also relatively easy for insured valuables such as rare art that
typically are appraised regularly by the insurer, it might be more difficult for
equity interests in closely-held businesses and some other categories of
assets.?®® However, the virtue of a withholding tax is that all the payments are
approximations, because the ultimate tax liability is determined at a later date,
such as the time of the taxable termination. For each of the annual down
payments, there is more limited downside to using a valuation method that is
relatively easy to apply and administer, even if it isn’t perfectly accurate.?®°
For example, hard-to-value assets might be appraised once every five to ten
years, or even assumed to be their original purchase price, with values in
years in between assumed to have increased at the average rate of inflation.

While in a sense the withholding tax only rearranges the time when
transfer tax is paid, we argued in the prior Part that timing is critically
important because of political optionality and related issues. Moreover, the
withholding tax would effectively solve the one-generation deferral
loopholes we described in Part I. To refresh the reader’s recollection, a trust
that is not GST exempt still allows families to delay transfer-tax liability for
a generation by placing funds in a trust that is not part of the estate of the
grantor (before the grantor’s death) and then providing only a life estate to
the next generation. GST is not triggered until the generation that receives
life estates dies. In effect, the family is able to borrow at zero interest from
the government in the amount of the estate tax the first generation would have
faced, and not repay until one generation later.!

29 Galle et al., supra note 231, at 1269-70, 1282-83.

260 See id. at 1319-21 (explaining advantage of combining estimated annual payments
with more accurate ex post valuation).

261 See Daniel I. Halperin & Alvin C. Warren, Understanding Income Tax Deferral, 67
TAX L. Rev. 317, 321 (2014).
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The withholding tax would undo most of the tax advantages of this
arrangement. Although families whose trusts pay withholding tax would get
a credit against their future transfer-tax liability, the government would not
pay interest on that credit. Therefore, at the same time that the families are
taking out an interest-free loan from the government in the form of deferred
estate tax, they are also granting the government an interest-free loan, in the
form of their withholding tax payments. These two effects would largely
wash out, minimizing the benefits of the estate-tax deferral scheme.

Critically, the withholding tax approach could also shut down the
perpetual exclusion currently provided by the GST-exemption loophole. We
argued in Part Il that the up-front timing of the GST exemption is a mistake,
especially when combined with perpetual trusts. We therefore propose that
GST-exempt trusts should pay “withholding” tax but not get any credit
against future taxable termination events.?®?> With that change in place,
formerly GST-exempt trusts will, over time, eventually pay transfer tax on
the full value of the trust. Example Two illustrates how this works.

Example Two

The facts are the same as in Example One, except instead of selling
their shares, Ma and Pa gift their shares of DynCo to a perpetual trust
P at a time when they can plausibly argue the shares are worth $26
million, just below their joint lifetime gift credit and GST exemption
amount. They assign their full GST exemption to P, making its
inclusion ratio 0%. P is not considered part of the estate of Ma or Pa.
As a result, the transfer from Ma and Pa to P is potentially subject to
gift tax. Shortly after Son and Daughter-in-Law die, P makes
distributions of $1 billion to Ma and Pa’s grandchildren, Grandson
and Granddaughter.

Results:

There is no gift tax due on the transfer of DynCo stock to P because
the value at the time of transfer is less than Ma & Pa’s lifetime gift
credit. Because P is not part of Ma and Pa’s estate, no estate tax is due
at their deaths. When the later of Son and Daughter-in-Law die, they
will trigger a taxable termination for P—that is, imposition of GST
on all of P’s assets. But because P’s inclusion ratio is 0%, the tax rate
P pays is 0%. P’s distribution of $1 billion to Grandson and

%2 |n this sense, our proposal is not a pure withholding tax, but we still think the
“withholding tax” label is useful and appropriate for expositional purposes.



21-Dec-25] Taxing Dynasties 51

Granddaughter triggers GST liability for the recipients, because these
distributions are made to individuals two generations removed from
P’s funders, and no other exceptions apply. But because P’s inclusion
ratio is 0%, the rate of tax Grandson and Granddaughter pay is 0%.

As in Example One, P pays $2 billion in withholding tax during the
twenty years between the deaths of Ma and Pa and Son and Daughter-
in-Law. At their deaths, the estate of Son and Daughter-in-Law
receives a $240m refund. Because P has an inclusion ratio of 0%,
however, P’s credit amount is reduced to zero. P pays no tax on the
$9 billion taxable termination because its inclusion ratio is 0%. When
P makes a $1 billion distribution to Grandson and Granddaughter,
there is no credit amount to divide with the beneficiaries.

Analysis:

Imposition of the trust withholding tax results in an increased tax
burden for the Dynasty family. Instead of paying $0, the family pays
a net of $1.76 billion, and that amount will continue to accrue as the
family continues to hold assets in trust. By making a distribution to
Son and Daughter-in-Law, the family reduced its tax burden by
$240m, illustrating that the withholding tax incentivizes families to
distribute and consume wealth rather than continue to control it.

An alternative design mechanism could be to adjust the withholding
structure to be more of an alternative minimum tax by changing the
refundability and payment cap details. These two features are what limit the
withholding tax to collecting the same amount of revenue that the estate tax
would. If taxpayers successfully manipulate the appraisal value of family
assets so that they owe little at the time of a taxable termination, then they
will likely get a substantial refund. If, however, no refunds are available, and
the valuation used for determining the payment cap is more government-
favorable than the valuation method that would be used for computing estate
tax and GST liability, then in effect the withholding tax has instead become
a minimum tax. By the time of a taxable termination, the trust will have paid
the greater of the withholding tax amounts or its GST liability. Example
Three illustrates.

Example Three
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Same as Example One, but there is no refund available under the trust
withholding tax. Son and daughter will have estate tax liability of $0.
P will owe $2b, for a family total liability of $2b. In this scenario,
relative to Example 6.1, a larger fraction of the trust’s true value has
been taxed at the time of Son and Daughter-in-Law’s death. There is
a weaker incentive, however, for the trust to make distributions to
beneficiaries who will not have substantial estate-tax liability.

Another alternative design approach would be to structure the
prepayments as an excise tax rather than following the withholding tax
approach. To transform our withholding tax reform proposal into an excise
tax, all that is required is (1) to remove both the cap on annual payments once
the ratio of accumulated annual payments to trust wealth stored within the
trust reaches the top estate tax rate, and (2) to remove the credits and potential
refunds for any subsequent estate tax or GST tax liabilities. This excise tax
approach is thus simpler and can be defended based on arguments that large
trusts impose costs on society, as we discussed in Part 1ll. However, the
excise tax approach would amount to a very large tax increase on families
storing intergenerational wealth within trusts who are not currently gaming
the estate tax system, as these families would pay both the excise tax and the
estate tax. For this reason, we prefer the withholding tax approach despite its
extra complexities.

While we reserve most of the technical workings of the withholding
system for a specialized tax audience, one further detail is probably important
enough to receive some mention here: the exemption threshold. Obviously, it
would not be desirable or politically feasible to impose the withholding tax
on small trusts, such as those middle-income earners use to avoid judicial
proceedings when bequeathing the family home to their children.?%® If the
main point of the withholding tax is to close up gaps in the estate tax system
exploited by dynasties, its scope should be limited to families whose wealth
would likely exceed the estate-tax exemption amount. The difficulty is that
the marginal cost of setting up and administering parallel trusts with identical
terms and trustees is small.?®* Therefore if the exemption amount is per trust,

263 Jonathan W. Michael and Stacy E. Singer, How Does a Revocable Trust Avoid
Probate?, ACTEC ESTATE PLANNING ESSENTIALS, https://www.actec.org/resource-
center/video/how-does-a-revocable-trust-avoid-probate/

264 Cf, Sitkoff, supra note 52, at 682 (noting relative uniformity of trust arrangements).
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as in the Billionaires Income Tax proposal from Sen. Wyden,?% taxpayers
could easily create dozens or hundreds of trusts to multiply the exemption
amount as needed.

A more effective approach is to assign exemption amounts to
families, not trusts. Individuals would receive a set exemption amount, such
as the current $15m estate tax exemption, to divide among all the trusts in
which they hold an interest as beneficiary. As an anti-abuse rule to prevent
planners from using straw beneficiaries to inflate the exemption amount, a
trust would only have the smallest exemption amount of the exemptions
assigned to it by its various beneficiaries. We detail elsewhere additional
rules to foil other efforts to manipulate the exemption amount. Example Four
illustrates the basics of how this would work.

Example Four

The F family has established a trust, T, to hold stock of the family
business Y. The trust has three real beneficiaries, daughter D, son S,
and granddaughter G. It also attempts to add a straw beneficiary,
cousin C. The exemption amount available to each beneficiary is
$15m. Each of the real beneficiaries also has a personal trust used for
asset protection, and they assign $5m of their exemption amount to
their respective personal trusts. Therefore D, S, and G each assign an
exemption amount of $10m to T. Cousin C assigns a full $15m
exemption to T. Because T’s exemption amount is the lowest
exemption of those assigned by all its (living) beneficiaries, T is only
exempt on the first $10m of its assets.

In sum, by undercutting both the generational-deferral and perpetual
exemption tax-avoidance techniques, a withholding tax can help restore the
wealth-transfer-tax system to Roosevelt’s vision and the goals of the other
advocates and commentators who built it: a tool to prevent unending transfers
of dynastic wealth. Under any variation of the withholding tax approach,
families would face strong incentives to divide large and powerful
businesses, distribute trust assets rather than roll them over to future

265 5, 3367, 118th Cong. (2023), https://www.congress.gov/bill/118th-congress/senate-
bill/3367/text; see also Belcher & Fellows, supra note 8, at 283 (noting possibility of a tax
on trusts with a per-trust exemption amount).
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generations, and to consume distributed wealth, thereby breaking up
concentrated positions of influence.?%® Rich families would of course still be
rich, but each “family” would likely comprise many more individuals.

B. Comparison with Other Transfer Tax Reform Proposals

Our withholding tax approach builds on and is synergistic with some
thoughtful existing proposals for reforming transfer taxation. For example,
Senator Bernie Sanders, Senator Elizabeth Warren, the Obama
Administration, and the Biden Administration’s 2024 “Green Book™ of tax
reforms each proposed amending the GST exemption so that it would no
longer shield trusts that are perpetually exempt.?%” This might seem to be a
simpler and more straightforward option for reform as compared to our
proposed withholding tax approach. However, each of these reform proposals
included transition rules that would have allowed trusts to continue to claim
GST exemption for a full generation after the reform went into effect—a large
potential deferral benefit.?%® This undermines most of the revenue-generating
potential of these reform proposals within Congress’s 10-year budget
window. For instance, the Green Book’s authors estimated that their proposal
would have raised zero dollars within the 10-year budget window, reflecting
the effect of the transition rule.?%®

By contrast, even based on our low-end estimate of $4.5 trillion in
GST-exempt trusts today, if those trusts face an average annual tax of 1.5%
under the withholding tax, that is approximately $675 billion over ten years,
before behavioral effects. As we explained in Part V, it is critically important
that any reforms begin to collect revenue soon after enactment, rather than
putting off tax collections for a decade or more. Absent current revenue

266 See James R. Hines, Jr., Taxing Inheritances, Taxing Wealth, 63 TAX L. REV. 189,
204 (2009).

%7 Gravelle, supra note 26, at 20-21; General Explanations of the Administration's
Fiscal Year 2012 Revenue Proposals at 129 (Feb. 2011); General Explanations of the
Administration’s Fiscal Year 2025 Revenue Proposals at 125-26 (Mar. 11, 2024) [hereinafter
Green Book 2025]; https://www.congress.gov/bill/118th-congress/senate-bill/4824.

268 See, e.g., Green Book 2025, at 126.

269 |d. at 243. A similar reform with no transition rule might still raise little revenue.
Trustees could make tax-exempt distributions to new trusts between the time enactment
looks likely and the statute’s effective date, pushing off any tax for two more generations.
See I.R.C. § 2653(a). Even if the reform were made retroactive, revenues would probably be
modest through the 2030s because perpetually-exempt trusts were very rare until the 1995
Delaware repeal of the rule against perpetuities. Thus, most affected trusts would be no more
than 30 years old. It is unlikely, actuarially speaking, that the last first-generation beneficiary
of such a trust would die between 2025 and 2035.
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generation, experience teaches that affected families will lobby very
intensively to repeal or undermine expected future taxes on inheritances as
well as working with lawyers and accountants to devise new techniques for
escaping the future taxes. As we discussed in Parts | and 11, the most powerful
techniques for escaping transfer tax liabilities typically take many years or
decades to implement, and so are much less effective for avoiding tax
liabilities that are assessed and collected soon after enactment as compared
to more distant future tax liabilities.

Accordingly, even if the Green Book proposal or another similar
reform were to be adopted, it would be relatively easy for opponents to
successfully repeal or undermine it over subsequent years because the
budget-window revenue cost of doing so would be minimal.?® Our
withholding tax reform proposal greatly alleviates these political-optionality
problems because the substantial positive revenue score increases political
incentives to enact and sustain the reform. Opponents of the reform would
likely need significant pay-fors in order to repeal it.2"*

Further, as both an economic and political matter it is also important
to smooth new tax liability for affected trusts over time. A taxable termination
of course imposes tax on all a trust’s assets at once, posing the same valuation
and liquidity challenges as under the estate tax. As we have noted, experts
believe voters strongly dislike these effects, especially when imposed at
death, when a taxable termination generally occurs.?’> The Green Book
proposal and similar reforms, in other words, would likely be extremely
unpopular and make further reforms to the estate and gift tax system more
difficult. The withholding tax avoids both these unfortunate timing outcomes.
Our proposal somewhat resembles the U.K. and Canadian systems, which
impose a tax on trust value once every ten or twenty-one years,
respectively,?’® but in our view it is preferable to have a smaller annual tax to
smooth the tax burden.

Our proposed withholding tax reform could either supplement or
replace these other proposals for fixing the transfer-tax system. Our proposal
would begin collecting substantial tax revenues immediately through
withholding tax payments and would spread tax liability over time through
the combination of the withholding tax payments and the credit mechanism.
Consequently, if enacted along with other transfer tax reforms, our proposal

270 Brooks & Gamage, supra note 18, at 536-37.
211 d, at 537.

272 See supra text accompanying notes 228-230.
273 Belcher & Fellows, supra note 8, at 274.
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would greatly alleviate the political optionality concerns that these other
reforms would face if enacted on their own.

A potentially attractive variation of our proposed withholding tax
approach might be to combine it with a retrospective valuation system along
the lines that two of us have described in detail elsewhere.?’* Briefly, that
retrospective valuation system would allow taxpayers to delay paying tax
until they sell an asset, but would then charge them interest at the asset’s own
internal rate of return, along with anti-abuse rules to prevent tax-free
withdrawals from the asset.?” In the estate tax and GST context, that would
mitigate the two weaknesses we just noted, by giving the government real
evidence about the estate’s value and distancing the tax from a time of family
tragedy. In effect, this system would make the estate tax into an “accessions”
tax, or tax on heirs, not decedents, which other commentators have argued
would better fit with the goal of preventing intergenerational transfers of
wealth and power.27®

The downside of a retrospective system, of course, is that it postpones
the day that the government gets its money, which has consequences even if
the taxpayer is paying interest. Combining retrospective valuation with
advance withholding, however, mitigates that problem.?”” Professor
Batchelder has previously suggested a narrower version of deferral and
withholding payments for certain complex or illiquid trusts, with the
government paying interest on some advanced payments.2’® Our proposal can
be seen as taking that route more generally. As we argued above, however,
the government should not pay interest on advance payments, because
otherwise families would have powerful incentives to defer their ultimate tax
bill.

A third set of reforms others have considered centers around limiting
the most abusive freeze transactions, such as the “zeroed-out GRAT” we
discussed in Part 11.2”® The history of these kinds of highly targeted reforms

274 Galle et al., supra note 231, at 1297-1309.

275 1d. at 1297-98.

276 E.g., Duff, supra note 167, at 911; Perry Fleischer, supra note 174, at 922-24.

277 Galle et al., supra note 231, at 1311.

278 Batchelder, supra note 8, at 66-67, 76, 91-92.

219 See, e.g., Soled & Gans, supra note 69, at 434-35 (proposing that all grantor trusts
be included in decedent’s estate); Ottley, supra note 79, at 1387-92. We describe a GRAT
as a form of freeze transaction, but we note that if asset prices are volatile a GRAT can
produce results even better than a freeze.
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is not promising, as prior efforts have either failed to close their targeted
loopholes or actually created new ones.?®° That is in part why we propose a
rather different approach of imposing a withholding tax on trusts generally,
rather than trying to describe the precise legal maneuver to prohibit.

Even if they were successful, reforms to close the GRAT loophole
would still probably not solve the problem of perpetual exemption. As we
noted above, it is unlikely that many families will rely solely on GRATS to
escape tax in later generations.?®* For families that planned to do so, our
reading of the data is that at least the majority of GRAT-funded wealth is in
trusts that are GST-exempt, and so if the GRAT strategy is defeated, those
trusts can switch instead to relying on their GST exemptions.?82

That is not to say reforms aimed at the GRAT and IDGT have no
value. If they were successful, these reforms would be useful in reducing one-
generation deferral strategies. GRAT reforms would also block a route to
perpetual exemption for the ten to twenty percent of trusts with assets that
cannot be fit into the GST exemption. And because the IDGT structure can
be a tool for multiplying the value of the GST exemption,?®® reforms there
might reduce the number of families who can achieve full perpetual
exemption.284

We would note, though, that reformers likely need to look beyond
GRATSs if they want to limit gift-tax abuses. Although transactions involving
GRATSs are today the easiest and most popular form of estate freeze (among
other benefits GRATSs offer),?® there are numerous alternatives open to
planners, especially those willing to take relatively aggressive valuation
positions on gift-tax returns. For example, estate freezes are reportedly
popular in Canada, even though the GRAT strategy is not legally viable
there.?8 We therefore believe the revenue potential of shutting down GRATS

280 Gamage & Brooks, supra note 17, at 552-53.

281 See supra text accompanying notes 96 — 98.

282 See infra text accompanying notes 326 — 335.

283 See supra note 102.

24 As we noted, it is uncertain whether GRATSs can serve a similar exemption-
multiplying function. See supra note 102.

285 3, Micah Salib, Recent Developments in Trust and Estate Law, in BEST PRACTICES
FOR STRUCTURING TRUSTS AND ESTATES (2015 ed.), 2014 WL 7246992, at 4-5

286 Mary Anne Bueschkens & Rae Rechtsman, Recent Changes in Canada in the Areas
of Trusts and Estate Law, 21 TRUSTS & TRUSTEES 117, 121-22 (2015); Charles P. Marquette,
Estate Freezes Involving Trusts, 50 CAN. TAX J. 335, 351-54 (2002). An analogue to the
IDGT appears to work under Canadian law, however. 1d. at 345.
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may be overstated unless accompanied by broader estate freeze reforms. For
example, in earlier work, two of us have described how retrospective tax
techniques can be used to constrain GRATS and other freeze transactions.?®’
When a taxpayer makes a gift, the transferee would still be subject to some
conditional tax liability upon their own later sale or transfer of the gift. If the
asset rises sharply in value after the gift, the transferee will owe additional
transfer tax.

C. Constitutionality and Comparison with Individual Income Tax or Wealth
Tax Reform Proposals

Wealth tax reforms are an alternative approach for addressing
extreme wealth inequality and the problems of dynasties that we discussed in
Part IV. Wealth tax reforms became increasingly prominent in the years
following 2019.288 More recently, former President Biden, former Vice
President Harris, and leading congressional Democrats have begun proposing
so-called “billionaire taxes” that would tax the economic gains of the very
wealthy that currently mostly escape income taxation (these proposals are
sometimes alternatively labeled as “mark-to-market” taxes, “accretion”
taxes, or “unrealized gains” taxes).?®® Similar to wealth tax reforms, these
proposals would also address extreme wealth inequality and at least some of
the problems of dynasties.

However, opponents of these reform proposals responded with a
campaign to convince courts to rule that these proposals are unconstitutional.
To the surprise of many, the Supreme Court took and then decided the case
of Moore v. United States in 2024. Although discussing that case in any detail
is beyond the scope of this Article and the case was ultimately decided on
quite narrow grounds, it is reasonable to read the Moore opinions as implying
that a majority of the Justices might strike down at least some of the leading
proposals for implementing wealth taxes or billionaire taxes.?®® There are

27 Galle et al., Valuation Challenge, supra note 17, at 1323. Our proposal differs from
earlier “open transaction” type approaches, such as in Dodge, supra note 98, at 588, mainly
in that we impose economically accurate charges for the time value of money, and explain
how to do so in an easily-administered way.

28 Galle et al., Valuation Challenge, supra note 231, at 1314-1322.

289 1d.; Andy Grewal, Billionaire Taxes and the Constitution, 58 GA. L. REv. 249, 251-
53 (2023); Garrett Watson & Erica York, Analysis of Harris’s Billionaire Minimum Tax on
Unrealized Capital Gains, TAX FOUNDATION, September 4, 2024.

2% John R. Brooks, David Gamage, & Edward J. McCaffery, Moore Questions, Some
Answers: Fixing the Personal Tax System Despite Constitutional Constraints, FLORIDA TAX
RevIEw (forthcoming 2025).
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potentially alternative ways of implementing these sort of reforms to survive
constitutional scrutiny—for instance, designing these forms as apportioned
rather than uniform taxes—but there are both great political challenges and
constitutional uncertainties involved in doing so0.2%

By contrast, there should be no equivalent constitutional issues with
our proposed withholding tax on trust-held assets. Although our proposal has
similarities to a wealth tax as applied to just trust-held wealth, the Supreme
Court has repeatedly held that taxes on wealth transfers or on wealth held in
specific legal forms like trusts are not subject to the limitations that might
apply to taxes on wealth held directly by individuals and families.?%?

For the foreseeable future, it seems likely that the combination of
constitutional and political challenges facing wealth tax and billionaire
income tax reforms will prevent these reforms from being seriously
considered by federal lawmakers.?®® This leaves us with transfer tax reform
as one of the most plausible routes for addressing wealth inequality, the flaws
in the overall tax system, and especially the problems with dynasties that we
discussed in Part 1V.2** Moreover, even if a wealth tax or a billionaire tax is
someday successfully enacted, a withholding tax on trust-held wealth could
still be a useful supplement for taxing dynasties at a higher rate than single-
generation wealth accumulations. That is, combining a lower-rate general
wealth tax or billionaire tax with an extra tax on dynasty trusts could serve to
combat the special problems of dynasties without overly burdening the
incentives for wealth creation by initial generations.

291 |d

292 E.g., Bromley v. McCaughn, 280 U.S. 124, 136-37 (1929) (upholding the federal gift
tax because tax on “a particular use of property” such as “the power to give the property
owned to another” is not a direct tax); Knowlton v. Moore, 178 U.S. 41, 81-83 (1900) (tax
on transmission of inheritances is not “direct”); see also Pacific Co. v. Johnson, 285 U.S.
480, 489 (1932) (noting “well-recognized distinction between a tax on the privilege of
exercising the corporate franchise and a tax on corporate property or income”); Flint v. Stone
Tracy Co., 220 U.S. 107, 150-52 (1911) (tax on “the particular privilege of doing business”
through a particular entity form not a “direct” tax); Spreckels Sugar Refining Co. v. McCain,
192 U.S. 397, 41213 (1909) (tax on “privilege” of conducting business is an indirect excise,
not a direct tax). For further discussion, see, e.g., Brooks et al, supra note 312; John R.
Brooks & David Gamage, Taxation and the Constitution, Reconsidered, 76 TAX L. REV. 75
(2022).

2% Brooks et al, supra note 312. The Moore limitation does not apply to states. See Galle
etal., Money Moves, supra note 16, at 65455 (observing that “states may be the only legally

or politically viable place to pursue wealth or mark-to-market taxation, at least initially”).
294 |d
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CONCLUSION

Experts are predicting an upcoming “Great Wealth Transfer”—that
over the next several decades, “the US can expect the largest flows of
intergenerational wealth transfers . . . in modern history.”?® Unless the
reforms we have proposed in this Article are adopted, we have argued that
this will likely result in massive, intergenerationally increasing
accumulations of dynastic wealth. Thus, this Article explains why and how
to restore the estate tax and the broader wealth-transfer-tax system to their
original purpose of taxing dynasties.

2% William G. Gale, John Sabelhaus & Oliver Hall, Taxing the Great Wealth Transfer
with a Stronger Estate Tax, Tax Policy Center, TAXVoX, January 23, 2025,
https://taxpolicycenter.org/taxvox/taxing-great-wealth-transfer-stronger-estate-tax
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DATA APPENDIX

This Appendix describes the methods and assumptions underlying
our estimates of the amount of wealth held in perpetually-exempt trusts.

We form our basic estimates of the magnitude of trust-held wealth
using aggregate return data reported by the IRS based on filed Forms 1041.2%
Trusts only have to file in years in which they have income.?®” For most
assets, taxpayers only have “income” when they sell or otherwise dispose of
the property, so that a trust that simply holds appreciating stock without
selling might rarely file returns.?®® Grantor trusts, because they are treated as
the same taxpayer as their grantor, do not have to file any return.?®® Grantor
trusts that do choose to file a return, or trusts that are partially grantor trusts,
can report their data on attachments that are not reflected in the aggregate
IRS data.3%° Taxpayers who may want to minimize IRS scrutiny of aggressive
transactions thus have a ready blueprint to do so, making it likely that only
the most compliant trusts are typically observable.

As a result of these gaps, we believe that the estimates by Zucman,
Piketty, and Saez (“ZPS”) that 2021 U.S. wealth held in trust was about $5.6
trillion is likely too low.3°* ZPS infer trust-held wealth by measuring trust
income, determining the average rates of return of the asset classes held by
trusts, and then using these rates of return to estimate the amount of wealth
needed to generate the reported amount of income.®*2 But ZPS rely on tax
return data that ends in 2011, and use statistical methods to project trust
income and wealth for later years.®®® Whereas ZPS projected trusts would
earn $187B in 2021, in fact total reported trust and estate income by 2019

29 https://www.irs.gov/statistics/soi-tax-stats-income-from-estates-and-trusts-statistics

27 Internal Revenue Service, 2024 Instructions for Form 1041, at 4-5.

2% gee |.R.C. § 1001.

299 Internal Revenue Service, supra note 297, at 13—14; see I.R.C. § 671. For income tax
purposes, a trust is defined as a grantor trust when the grantor retains certain statutorily-
defined aspects of control or influence over the trust. See id. §8 672-677.

300 Internal Revenue Service, supra note 297, at 14; see IRS Statistics of Income, 2019
Fiduciary Income Tax Returns, Income Source, Deductions, and Tax Liability, by Tax Status
and Size of Total Income, https://www.irs.gov/pub/irs-soi/19fd01.xlIsx [hereinafter IRS SOI
2019] (noting that all income data are derived from line 23 of the Form 1041 trust tax return).

301 Gabriel Zucman, Thomas Piketty, & Emmanuel Saez, “Distributional National
Accounts: Methods and Estimates for the United States,” Table S.B2, Current annual series,
February 2022, https://gabriel-zucman.eu/files/PSZ2022 AppendixTablesl(Aggreg).xIsx.

302 |d. at Table S.B2 notes.
303 |d
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was $233B.%3% Using the ZPS method to translate this larger figure into a
wealth estimate would yield $6.98 trillion in 2019 wealth, and presumably
more than that in 2021. Adjusted for inflation, that would be $8.66 trillion in
2025 dollars. Of this, we estimate that about eleven percent was held by
decedent’s estates, leaving 89 percent, or $7.7 trillion held by trusts.3%®

This estimate almost certainly undercounts trust-held wealth in
several respects. First, financial assets have grown much faster than inflation
since 2019. As we write in November of 2025, the S&P 500 stands at 6,818;
on Dec. 31 of 2019 it was 3,234.85. If trust-held assets have grown at this
rate (for instance, if trusts mostly hold a diversified portfolio of large-cap
equity, and new contributions have exactly offset distributions over this
period), then the 2019 SOI data would imply a current figure of $13.1 trillion.
In addition, the $233B in reported trust income of course does not include
income earned by non-reporting grantor trusts (or trusts that report only on
attachments to the Form 1041).3% Another team of researchers with access to
confidential data has used third-party tax filings to estimate the wealth held
by non-reporting trusts, but those data remain embargoed as of this writing.>"’
What we can say is that grantor trusts are a large share of all trusts, so that
the SOI data likely miss trillions of dollars of additional assets. An IRS study
in 2005, for instance, found that grantor trusts that voluntarily filed a return
(but reported little or no financial information) made up more than one-third
of all trusts.3°® We acknowledge, however, that rates of return for the very
wealthy may be higher than the returns estimated in Zucman et al., which
would reduce the implied value of the underlying assets.%

Because they are relatively small, we omit non-U.S. holdings from

304 |RS SOI 2019, supra note 300.

305 This estimate derives from the average share of estate income out of all income
reported in summary data for estates and trusts for tax years 2009 and 2012 through 2014.
We omit 2010 and 2011 due to the potential for unusual estate activity in those years arising
from the one-year repeal of the estate tax in 2010 (although those data are in fact fairly similar
to 2012 to 2014 data). Public IRS data end in 2014. 16.615+13.808+14.589+15.781 /
134.432+114.439+160.808+141.597 = 60.793 / 551.276 = .11.

306 See id. (noting that all income data are derived from line 23 of the Form 1041 trust
tax return)

307 Dowd et al., supra note 133, at 13.

308 |isa Schreiber, IRS Statistics of Income Division, Fiduciary Income Tax Returns,
Filing Years 2003 and 2004, at 158 Thl. 4. As is true today, grantor trusts were not required
to file a return in 2003 or 2004. See Internal Revenue Service, 2003 Instructions for Form
1041, at 5-6, https://www.irs.gov/pub/irs-prior/i1041--2003.pdf.

309 See generally Smith et al., supra note 139; Dowd et al., supra note 133, at 11
(estimating alternative measures of asset returns and therefore of wealth).



21-Dec-25] Taxing Dynasties 63

our totals. Foreign financial institutions reported that as of 2018 U.S.
individuals owned another $4 trillion in other entities that do not typically
file a U.S. income tax return, including in trusts.®° Trusts are listed as the
direct owners of a little over 1.1% of these assets, about $47 billion,3!! and as
the indirect owners of another $104 billion.3*

As another potential data point, the reporting trusts in 2019 claimed
fiduciary and other professional fees of about $7.4 billion.*®* Again, the
reported average fee for trust management is one to two percent of assets
under management.314 If so, then the reported expenses imply assets under
management of $370 to $740 billion, and a number of times that amount, well
into the trillions, when accounting for the unobserved grantor trusts reported
by other researchers. But we note that for other fund managers, such as
managers of private equity funds, the value of “assets under management”
can be based on value when contributed to the fund, not the actual fair market
value.3® If trust management fees follow this convention and trust assets are
highly appreciated, as we expect given the tax avoidance techniques we
described above, then the actual value of assets in these trusts is likely much
greater.

We next investigate what share of this aggregate wealth is held by
trusts that are perpetually exempt from transfer taxation. Our key source of
evidence is IRS aggregate data from gift tax returns.3'® We expect that donors
likely underreport the value of gifts, but that they rarely fail to report the
existence of sizable gifts of tangible or investment assets. As we discuss in
the main text, the statute of limitations for IRS to challenge the value of a gift
only begins to run on the date of a properly completed gift-tax return. Again,
wealth planners imply in published materials that audits are rare, so that it is
advantageous for donors to report gifts in order to foreclose future IRS

310 Niels Johannesen et al., The Offshore World According to FATCA: New Evidence on
the Foreign Wealth of US Households, 38 TAX POL’Y & ECON. 61, 72 (2024).

311 1d. at 75 Thl. 3.

312 We calculate this number ourselves, based on the findings that partnerships hold $1.3
trillion, id., and that 8% of partnership interests are held by trusts, id. at 82. It is possible that
some of these indirect holdings are via U.S. trusts that already appear in our data.

313 |RS SOI 2019, supra note 300.

314 See sources cited supra note 248.

315 Thomas J. Brennan & Karl S. Okamoto, Measuring the Tax Subsidy in Private Equity
and Hedge Fund Compensation, 60 HASTINGS L.J. 27, 39-40 (2008).

316 Internal Revenue Service Statistics of Income Division, Total Gifts of Donors 2021,
https://www.irs.gov/statistics/soi-tax-stats-gift-tax-statistics [hereinafter IRS SOI Gifts].
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challenge.3’

The IRS data show that only a tiny fraction of all gifts, even those of
$1 million or more, are subject to gift tax.3!® For example, in the latest data
year available, 2021, there were 29,217 reported gifts of more than $1
million, totaling $133.98 billion. Of these, only 1,099 were taxable, at a total
value of $13.35 billion. Recall that the lifetime gift tax credit and the GST
exemption are identical amounts, and were each $11.7 million in the 2021 tax
year.®!® The lifetime gift tax credit is applied to each gift in the order it is
made.®?° Thus, if we observe gifts that are not subject to tax because of the
lifetime gift tax credit, we can infer that the donor has not used up their GST
exemption, either.®2! And indeed, we can see from the data that donors who
made untaxed gifts of $1 million or more in 2021 still had more than $58
billion in aggregate lifetime gift tax credit remaining, while the donors who
made taxable gifts of course had zero.

Accordingly, under some basic assumptions, at least 90% by value of
the trust assets contributed in 2021 would be fully GST-exempt, because the
value gifted to the trust was less than the donor’s available GST exemption.3%2
This ratio has ranged from 85 to 95 percent since the last round of major

817 See supra text accompanying notes 104—106; see also Rader, supra note 63, at 15
(noting that later reporting of an appreciating asset wastes GST exemption).

318 |RS SOI Gifts, supra note 316.

319 The GST exemption was actually higher than the lifetime exemption amount between
2003 and 2010. Tax Foundation, “Federal Estate and Gift Tax Rates, Exemptions, and
Exclusions, 1916-2014” (Feb. 4, 2014), https://taxfoundation.org/federal-estate-and-qgift-
tax-rates-exemptions-and-exclusions-1916-2014.

320 McCouch, supra note 115, at 172.

321 It is possible for some donors to use up the GST exemption before they exhaust their
lifetime gift exclusion, but this would have almost no effect on our analysis. In order to
achieve a 0% inclusion ratio, a transferor must usually assign a GST exemption amount to
all transfers to trust, even those that would be below the annual gift exclusion amount (i.e.,
the $19,000 threshold for a reportable gift). I.R.C. 8 2642(c). Planners sometimes use so-
called Crummey powers to multiply this exclusion for gifts to trusts. Even so, it is unlikely
that a donor’s aggregate of these de minimis gifts would add up to a meaningful fraction of
the lifetime exemption, but they might help to establish the seed funding for an IDGT
transaction.

322.90.03%, to be exact: ((133.98-13.35)/133.98). The result is almost 100% by number
of trusts: just 1,813/250,827, or .7%, were taxable. We also assume that donors chose to
allocate available GST exemption amounts to their gifts. But presumably a donor who opts
not to do so would make that choice mostly because they expect to enjoy some even greater
tax savings available from allocating the GST exemption to a subsequent gift. We discuss
one specific scenario where this might be the case infra.
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transfer-tax changes in 2010. In 2013, for example, it was 92%.32% The ratio
of untaxed gifts to all gifts was a bit lower before 2010 when the lifetime gift
credit and GST exemption amounts were lower. Between 2003 and 2010, the
average hovered around 80%.

We thus can estimate that some 80% to 90% of the funds in newer
trusts are likely perpetually exempt from transfer tax. Because the IRS reports
data for all gifts, not only gifts to trusts, the main assumption we make here
is that gifts to trusts are the same, on average, as gifts to other donees. It is of
course possible that donors to trusts were disproportionately those who had
already exhausted their GST exemption, but there is no reason to expect that
to be so. If anything, given the tax benefits of using the GST exemption for
transfers to a trust, we expect that donors to trusts are disproportionately those
with an available exemption.3%

An earlier study suggested to the contrary that many bank-
administered trusts were likely to be at least partly taxable under the GST,
because the average trust account balance exceeded the then-prevailing GST
exemption amount.®?® This is not correct. Again, the inclusion ratio is
determined at the date of contribution, so that the current account balance
tells us little about whether a trust is taxable or not.3?

Although most trust dollars are perpetually exempt, not all trusts rely
on the GST exemption to escape transfer taxes. Many trusts are likely small
enough that their beneficiaries would hold less than $15 million in assets at
death, even including non-trust assets. We do not have direct information
about the size of individual trusts (or the total wealth of beneficiaries) in the
aggregate data, but can infer the distribution of trust-held wealth based on the
distribution of reported trust income. Depending on our assumptions about

323 Detailed calculations are available in the supplementary materials on the University
of Pennsylvania Law Review web site.

324 Indeed our method likely undercounts GST-exempt transfers. Most transfers to
humans will use up lifetime gift exemption but not GST exemption (except in the case of a
rare “direct skip” gift to grandchildren or more remote descendants, which uses both). Thus
some taxable gifts to trusts we observe may be made by transferors who have a GST
exemption amount remaining.

325 Schanzenbach & Sitkoff, supra note 115, at 356, 407, 411.

326 The study authors acknowledge that exemption is determined according to initial
value and appear to presume that there is a close connection between initial and subsequent
value. 1d. at 396. We have argued that is rarely the case, because of the vast tax savings
available to planners who contribute assets that are likely to appreciate or can be undervalued
at contribution.
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the rates of return that trusts earned, we estimate that in 2019 between 66.8%
and 80.4% of trust assets were held in trusts that were large enough to by
themselves exceed the estate-tax threshold.3%’

This figure allows us to further approximate the value of perpetually-
exempt wealth in trusts that would otherwise likely face transfer-tax liability.
By definition, all of the 10% of trust wealth that we estimated would be
subject to GST s in this group of trusts. That leaves between 56.8% and
70.4% of total trust wealth that would be taxable but is not because of the
GST exemption.

Our estimate of the share of GST-exempt trusts might be overstated
if a significant share of gifts were executed using a GRAT, and GRATSs are
less apt to be perpetually exempt. If the net value of contributed property in
a GRAT, less the discounted present value of the stream of payments, is zero,
then arguably no gift tax return need be filed.3?® Accordingly, it is possible
that GRAT transactions have a different ratio of nontaxable contributions
than what we observe. Once more, however, tax advisors recommend filing
gift tax returns, so that a “zeroed-out” GRAT often will intentionally report
a token gift amount in order to trigger the statute of limitations.3*® We
therefore think that our data include many GRATS, and thus that most
GRATSs have an inclusion ration of 0%. Admittedly, however, we are aware
that some tax preparers prefer “invisibility” to filing a return where that is
possible.33°

Even assuming that some GRATS are missing from our data, it is
unclear whether the share of these missing GRAT transfers that are

327 For the low-end estimate, we use a default rate of return of 8%, while for the high-
end estimate, we use the ZPS returns. For simplicity, we assume that trust income is evenly
distributed among trusts in the $100,000 to $1 million income band that the IRS reports.
Thus, when we determine that under the ZPS method the lowest income needed to produce
wealth in excess of the estate-tax exemption amount would be $380,000, we count 68.89%
of the wealth in the $100,000 to $1 million band as above the exemption amount. In fact,
trust income is highly rightward skewed, so this method undercounts trust wealth. In
addition, researchers generally find that trusts have realized income rates of far lower than
8%, so the best estimate is probably towards the high end of this range.

328 Bramwell, supra note 106, at 32.

329 Ronald Aucutt, McGuire Woods, GRATs and Sales to Grantor Trusts 16 (Mar. 2019),
https://media.mcguirewoods.com/publications/grats.pdf; Lan, supra note 106, at 3; see
Cooper & Deringer, supra note 106, at LL-18. Others suggest zeroing out the GRAT but
filing a gift-tax return anyway. Bramwell, supra note 106, at 32; see 26 C.F.R. § 301.6501-
1(F)(4).

330 Bramwell, supra note 106, at 32.
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perpetually exempt differs from the 57 to 70% share in our data (we assume
only households facing transfer-tax liability would use GRATS). Some
wealth planners reportedly prefer not to allocate GST exemption amounts to
assets contributed via a GRAT because they view the use of the exemption
for assets that have earned two years of appreciation to be inefficient.33! That
is, in a typical GRAT transaction, the transferor receives back a stream of in-
kind payments, over two years, at a relatively low rate of interest.>* If the
transferred asset increases in value, then the amount by which this increase
exceeds the interest rate will remain inside the trust.3*® Only at that point is
GST exemption assigned.3* But if the value at the end of the two-year term
is ultimately a small share of what the donor expects the asset to be worth—
say, if the transaction happens at a date when the transferor claims the value
is $15 million but they expect it to rise to $1 billion—it would still be well
worth their while to assign their GST exemption amount to the transaction.
Still, some planners might opt for a GRAT because they do not have
sufficient GST exemption to achieve full exemption. These trusts might also
prefer to avoid filing a return in order to take more aggressive valuation
positions, but we can also see an argument that the most aggressive claims
should be more apt to file in order to start the audit clock.

While we lack gift-tax data for trusts funded before 1997, we expect
that most trusts funded before the effective date of the GST in late 1985 have
an inclusion ratio of zero, because the 1986 Act generally grandfathers pre-
GST trusts from paying any GST.3*® Trusts established in this era may not be
perpetually exempt, however, because nearly all states had some version of
the rule against perpetuities at that time.®*® Trusts with a grandfathered
exemption cannot generally transfer their assets to a new, perpetual, trust
without losing the exemption.®*” When these grandfathered trusts expire,
eligible beneficiaries could use the distributed assets to form a perpetual (but
likely not GST-exempt) trust. Distributions from such trusts would not be
subject to GST for two more generations.

We also do not have data on testamentary bequests to trusts—that is,
on transfers to trust made in the transferor’s will—but we doubt these are

331 See supra note 102.

332 Ottley, supra note 79, at 1390.

333 1d. at 1378.

33 See |.R.C. 2642(f).

335 Tax Reform Act of 1986, Pub. L. No. 99-514, § 1433(a)-(b); see 26 C.F.R. 1.2601-

336 Nenno, supra note 78, at 387.
33726 C.F.R. 1.2601-1(b)(4); McCouch, supra note 115, at 196-99.
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empirically significant for dynasty trusts. As we explain in Parts | and II,
minimizing transfer tax usually involves careful control of the timing of the
transfer, so that well-advised taxpayers do not wait until the date fate decrees
as their final day to make transfers. Further, a trust established in the grantor’s
will is subject to the state probate process, and most well-advised grantors
establish trusts in part in order to avoid exactly that result.>3® Assets subject
to probate are publicly disclosed, and again many wealth advisors suggest
non-testamentary trusts to avoid this outcome.33

In sum, though the exact dollar value of perpetually exempt or
generationally deferred trusts is highly uncertain, it is also likely to be
extremely large. A lower-end estimate, for example, taking the 80% share of
trust assets funded through exempt gifts times our estimate of total trust assets
of about $7.7 trillion, yields about $6.16 trillion currently in trusts that will
never be subject to estate, gift, or GST tax. $4.39 trillion (57% times $7.7T)
is in trusts that should have faced transfer-tax liability but escape through the
GST loophole.

Trusts also control a meaningful share of U.S. wealth, especially at
the top of the wealth distribution. The Federal Reserve estimates total U.S.
private wealth at about $170 trillion. That implies that perpetually-exempt
trusts hold at least 4.1% of all U.S. assets. At the top, the Fed’s Survey of
Consumer Finances estimates that the richest .1% of households (those worth
at least $46 million) own about $23 trillion in assets.>*° Our data suggest this
is an undercount. The SCF omits wealth owned by non-grantor trusts, which
are the trusts we observe in the IRS aggregate data.>** Assuming again for
simplicity that trust assets are evenly distributed within the observed income
bands in the IRS data, we estimate that an additional $5.45 trillion is owned
by trusts that by themselves would be large enough to fall within the top .1%
of wealth, ignoring any other wealth held by their beneficiaries.>*? Taking

338 David Horton, In Partial Defense of Probate: Evidence from Alameda County,
California, 103 Geo. L.J. 605, 620-24 (2015).

339 Frances H. Foster, Trust Privacy, 93 CORNELL L. REV. 555, 559-60 (2008).

340 FRED, Net Worth Held by the Top .1%,
https://fred.stlouisfed.org/series/WFRBLTP1246#:~:text=Table_title:%20Net%20Worth%
20Held%20by%20the%20Top,2025::%200Q2%202024:%20%7C%2023%2C325%2C123:
%2021%2C400%2C187%20%7C (last visited Nov. 11, 2025).

341 hitps://www.federalreserve.gov/econres/files/codebk2022.txt (“Do not include funds
in irrevocable trusts....”). A revocable trust would be a grantor trust and thus would not file
a Form 1041.

342 That is, we assign 91.93% of the second-highest income band and all of the top
income band to this group, as these are the trusts with imputed wealth in excess of $46m.
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these added dollars into account in the numerator and denominator would
increase the share of wealth held by the top .1% by 20%, from about 13.5%
to more than 16.3%.

(91.93% * 19% * $8.66T) + (45.55% * $8.66T) = $1.51T + 3.94T = $5.45T. We assume that
no estates appear in this range, despite the possibility that some wealthy “morons” may have
failed to plan around the estate tax. The average estate in the most recent IRS data has
imputed wealth of only about $1.2 million. See Internal Revenue Service, Fiduciary Income
Tax Returns by Type of Entity, Filing Year 2014 (reporting average income of about
$41,000).



