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Introduction 
As the federal government ramps up immigration enforcement under President Trump’s second 
administration, federal agents sometimes conduct operations while wearing masks or other face 
coverings to disguise their identities.1 In March 2025, for example, six ICE agents in street clothes 
and masks arrested a Tufts graduate student and put her in an unmarked vehicle.2 Masked agents 
have also arrested parents in daycare parking lots3 and shot into civilian cars.4 Earlier this year, 
masked ICE and CBP agents shot and killed Renee Nicole Good and Alex Pretti in Minneapolis.5 

 

1 See, e.g., Allie Preston, Masked and Unidentifiable: The Risks of Federal Law Enforcement Operating 
Without Identification, Ctr. for Am. Progress (Aug. 28, 2025), 
https://www.americanprogress.org/article/masked-and-unidentifiable-the-risks-of-federal-law-
enforcement-operating-without-identification/. 
2 Martin Kaste, Masked officers in Tufts student arrest raise fears among immigrants and bystanders, NPR 
(Mar. 28, 2025, at 16:52 ET), https://www.npr.org/2025/03/28/nx-s1-5342428/tufts-student-arrest-
raises-questions-about-masked-ice-agents. 
3 Cecilia Nowell, ‘Daddy, police!’: new video shows ICE arresting Oregon father at preschool, The Guardian 
(July 22, 2025, at 22:06 BST), https://www.theguardian.com/us-news/2025/jul/22/ice-arrest-video-
preschool-oregon. 
4 Amber Frias & Helen Jeong, Federal agents open fire at family truck in San Bernadino. But 2 different 
accounts describe what caused shooting, NBC Los Angeles (Aug. 16, 2025). 
https://www.nbclosangeles.com/news/local/san-bernardino-family-claims-federal-agents-shot-at-
truck-shattered-windows/3765321/. 
5 Zoe Sottile et al., 911 transcripts, incident reports and videos show how an ICE agent shot a mother of 3 at 
‘point blank range’, CNN (Jan. 17, 2026), https://www.cnn.com/2026/01/17/us/ice-shooting-
minneapolis-renee-good; Devon Lum et al., New Video Analysis Reveals Flawed and Fatal Decisions in 

https://www.americanprogress.org/article/masked-and-unidentifiable-the-risks-of-federal-law-enforcement-operating-without-identification/
https://www.americanprogress.org/article/masked-and-unidentifiable-the-risks-of-federal-law-enforcement-operating-without-identification/
https://www.npr.org/2025/03/28/nx-s1-5342428/tufts-student-arrest-raises-questions-about-masked-ice-agents
https://www.npr.org/2025/03/28/nx-s1-5342428/tufts-student-arrest-raises-questions-about-masked-ice-agents
https://www.theguardian.com/us-news/2025/jul/22/ice-arrest-video-preschool-oregon
https://www.theguardian.com/us-news/2025/jul/22/ice-arrest-video-preschool-oregon
https://www.nbclosangeles.com/news/local/san-bernardino-family-claims-federal-agents-shot-at-truck-shattered-windows/3765321/
https://www.nbclosangeles.com/news/local/san-bernardino-family-claims-federal-agents-shot-at-truck-shattered-windows/3765321/
https://www.cnn.com/2026/01/17/us/ice-shooting-minneapolis-renee-good
https://www.cnn.com/2026/01/17/us/ice-shooting-minneapolis-renee-good
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Members of Congress have introduced federal legislation to prohibit this practice,6 but the odds 
of enactment appear low. A growing number of states and localities have responded by 
considering and beginning to adopt their own laws to restrict masking by law enforcement. As 
shorthand, this explainer refers to those measures as “mask bans.”7  
 
These state and local efforts—which are now being tested in court—have prompted questions and 
commentary regarding states’ power to regulate federal actors.8 In particular, can state and local 
mask bans bind federal law enforcement without running afoul of the U.S. Constitution’s 
Supremacy Clause?9 This explainer begins in Part I by describing the recently enacted mask bans 
in California, Connecticut, New Jersey, Oregon, and Washington, and proposed laws elsewhere. 
Part II analyzes the constitutionality of these state efforts. It concludes that, under existing 
precedent, mask bans are neither clearly prohibited nor clearly permissible. Because the legal 
doctrine is murky, it is difficult to predict how legal challenges to mask bans might ultimately play 

 

Shooting of Pretti, N.Y. Times (Jan. 26, 2026), https://www.nytimes.com/video/us/
100000010668660/new-video-analysis-reveals-flawed-and-fatal-decisions-in-shooting-of-pretti.html.  
6 No Secret Police Act of 2025, H.R. 4176, 119th Cong. (2025), https://www.congress.gov/bill/119th-
congress/house-bill/4176; Protecting Our Communities Act, H.R. 7785, 119th Cong. (2026),  
https://www.congress.gov/bill/119th-congress/house-bill/7785.  
7 This explainer focuses on laws that prohibit law enforcement officers from wearing masks or otherwise 
concealing their identities while interacting with the public in the performance of their official duties. It 
does not discuss the different context of mask bans applied to the general population, which implicate 
different considerations—most notably, First Amendment protections. Others have written on those 
questions in depth. See generally Wayne R. Allen, Note, Klan, Cloth and Constitution: Anti-Mask Laws and 
the First Amendment, 25 Ga. L. Rev. 819 (1991); Stephen J. Simoni, Note, “Who Goes There?”—Proposing 
a Model Anti-Mask Act, 61 Fordham L. Rev. 241 (1992); Carolina V. Lawrence & the COVID-Dynamic Team, 
Masking Up; A COVID-19 Face-Off Between Anti-Mask Laws and Mandatory Mask Orders for Black 
Americans, 11 Calif. L. Rev. Online 479 (2020); Nicholas Doherty, Anti-Masking Statutes and Anonymous 
Protest in the Age of Surveillance, 18 Seattle J. for Soc. Just. 275 (2020); Rob Kahn, “My Face, My 
Choice?”—Mask Mandates, Bans, and Burqas in the COVID Age, 14 N.Y.U. J. L. & Liberty 651 (2021); 
Deborah R. Gerhardt, Masking Identity at Public Protests, 31 Wm. & Mary J. Race, Gender & Soc. Just. 93 
(2024).  
8 See, e.g., Noah Chauvin, Can States Force ICE to Take Off the Masks?, 99 S. Cal. L. Rev. Postscript 
(forthcoming 2025), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5392425; Erwin 
Chemerinsky, Opinion: California Law Targets ICE Agents’ Use of Masks. Is the Practice Constitutional?, The 
Sacramento Bee (July 23, 2025, at 14:16 CT), https://www.sacbee.com/opinion/op-ed/
article311087665.html; Vikram David Amar, Absent Federal Consent California Cannot Regulate ICE’s Use 
of Masks, Verdict (Sep. 24, 2025), https://verdict.justia.com/2025/09/24/absent-federal-consent-
california-cannot-regulate-ices-use-of-masks.  
9 U.S. Const. art. VI, cl. 2 (“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof . . . shall be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”).  

https://www.nytimes.com/video/us/100000010668660/new-video-analysis-reveals-flawed-and-fatal-decisions-in-shooting-of-pretti.html
https://www.nytimes.com/video/us/100000010668660/new-video-analysis-reveals-flawed-and-fatal-decisions-in-shooting-of-pretti.html
https://www.congress.gov/bill/119th-congress/house-bill/4176
https://www.congress.gov/bill/119th-congress/house-bill/4176
https://www.congress.gov/bill/119th-congress/house-bill/7785
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5392425
https://www.sacbee.com/opinion/op-ed/article311087665.html
https://www.sacbee.com/opinion/op-ed/article311087665.html
https://verdict.justia.com/2025/09/24/absent-federal-consent-california-cannot-regulate-ices-use-of-masks
https://verdict.justia.com/2025/09/24/absent-federal-consent-california-cannot-regulate-ices-use-of-masks
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out. While opponents can plausibly analogize mask bans to other state and local policies that 
courts have held cannot apply to federal actors, proponents can reasonably distinguish those 
precedents and analogize to cases upholding application of state and local policies to federal 
actors. Finally, Part III of the explainer provides an overview of other options states may have to 
address masking by federal law enforcement.  
 

I. State efforts to prohibit law enforcement from masking 
As of May 2026, lawmakers in at least thirty-three states have proposed or enacted legislation 
to prohibit law enforcement from masking, with varied levels of success.  
 
In September 2025, California became the first state to enact a mask ban when Governor 
Newsom signed into law Senate Bill 627.10 The law makes it a crime (either an infraction or a 
misdemeanor) for law enforcement to “wear a facial covering that conceals or obscures their 
facial identity in the performance of their duties.”11 There are certain delineated exceptions to this 
rule: it does not apply to SWAT (Special Weapons and Tactics) team units, officers wearing 
medical masks to prevent the spread of disease or infection, or the use of masks to protect 
against “any toxin, gas, smoke, inclement weather, or any other hazardous or harmful 
environmental condition,” for example.12 Notably, the law applies to law enforcement officers at 
both the local and federal level, but exempts state officials.13   
 
The law also requires law enforcement agencies to “maintain and publicly post a written policy 
regarding the use of facial coverings” that includes a “requirement that all sworn personnel do 
not use a facial covering when performing their duties” subject to a “list of narrowly tailored 
exemptions.”14 If a law enforcement agency complies, “[t]he criminal penalties” of the law do not 
apply to officers of that agency.15 
 

 

10 S.B. 627, 2025 Assemb., Reg. Sess. (Cal. 2025), https://leginfo.legislature.ca.gov/faces/billNav
Client.xhtml?bill_id=202520260SB627 (hereinafter “Cal. S.B. 627”); Press Release, Gov. Gavin Newsom, 
Governor Newsom signs laws to protect school children and hospital patients, and limit fear tactics used 
by Trump’s secret police force to terrorize communities (Sep. 20, 2025), 
https://www.gov.ca.gov/2025/09/20/governor-newsom-signs-laws-to-protect-school-children-and-
hospital-patients-and-limit-fear-tactics-used-by-trumps-secret-police-force-to-terrorize-
communities.  
11 Cal. S.B. 627, § 3.  
12 Id. § 3. 
13 Id. § 2.  
14 Id. § 2.   
15 Id. § 3.  

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202520260SB627
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202520260SB627
https://www.gov.ca.gov/2025/09/20/governor-newsom-signs-laws-to-protect-school-children-and-hospital-patients-and-limit-fear-tactics-used-by-trumps-secret-police-force-to-terrorize-communities/
https://www.gov.ca.gov/2025/09/20/governor-newsom-signs-laws-to-protect-school-children-and-hospital-patients-and-limit-fear-tactics-used-by-trumps-secret-police-force-to-terrorize-communities/
https://www.gov.ca.gov/2025/09/20/governor-newsom-signs-laws-to-protect-school-children-and-hospital-patients-and-limit-fear-tactics-used-by-trumps-secret-police-force-to-terrorize-communities/
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California’s law was set to go into effect on January 1, 2026, but in November 2025 the federal 
government sued the state, seeking a court order that the ban was unconstitutional and the state 
could not enforce it against federal officials.16 That lawsuit is ongoing, and in February 2026 the 
district court granted the federal government’s motion for a preliminary injunction.17 

Following California’s lead, New Jersey, Connecticut, Oregon, and Washington all enacted their 
own mask bans in spring 2026. New Jersey’s law generally prohibits law enforcement officers 
from wearing “a mask or disguise when interacting with the public while in the performance of the 
officer’s official duties.”18 It also requires law enforcement to provide identification before 
detaining or arresting an individual.19 Both requirements have enumerated exceptions.20 
Connecticut’s law is similar.21 Oregon’s law, in addition to prohibiting masking, also requires law 
enforcement agencies operating in the state to (1) maintain and publicly post written policies on 
the use of facial coverings by law enforcement and (2) “ensure that, while on duty and actively 
engaged in official law enforcement activities, each law enforcement officer wears a uniform 
clearly and visibly displaying” the officer’s name or ID number and the agency name.22 Each of 
these provisions is subject to certain exceptions.23 Finally, Washington’s law prohibits masking, 
again subject to exceptions, and provides a civil cause of action for anyone “detained by a law 
enforcement officer in violation” of the law.24 As of the date of this publication, the federal 
government has sued New Jersey, seeking to invalidate its law, but not the other states.25 

 

16 Complaint, United States v. California, 2:25-cv-10999 (C.D. Cal. Nov. 17, 2025) (Doc. 1).  
17 Order on the United States of America’s Motion for Preliminary Injunction, United States v. California, 
2:25-cv-10999 (C.D. Cal. Feb. 9, 2026) (Doc. 63) (hereinafter “Preliminary Injunction Order, United States 
v. California”); see also infra Part II.B.  
18 S3114, N.J. Leg. 2026–2027 Sess. (N.J. 2026), https://www.njleg.state.nj.us/bill-search/2026/S3114 
(last session bill numbers: S4976, A6236) (hereinafter “N.J. S3114”).  
19 Id. 
20 Id.  
21 S.B. 397, Conn. Gen. Assemb. (Conn. 2026), https://www.cga.ct.gov/asp/cgabillstatus/
cgabillstatus.asp?selBillType=Bill&bill_num=SB00397&which_year=2026. 
22 H.B. 4138, 83d Leg. Assemb., 2026 Reg. Sess. (Or. 2026), 
https://olis.oregonlegislature.gov/liz/2026R1/Measures/Overview/HB4138.  
23 Id.  
24 S.B. 5855, Wash. Leg. 2025–26 Sess. (Wash. 2026), https://app.leg.wa.gov/
billsummary/?BillNumber=5855&Year=2025&Initiative=false.  
25 Complaint, United States v. New Jersey, 3:26-cv-1770 (D. N.J. Feb. 23, 2026) (Doc. 1).  

https://www.njleg.state.nj.us/bill-search/2026/S3114
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=SB00397&which_year=2026
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=SB00397&which_year=2026
https://olis.oregonlegislature.gov/liz/2026R1/Measures/Overview/HB4138
https://app.leg.wa.gov/billsummary/?BillNumber=5855&Year=2025&Initiative=false
https://app.leg.wa.gov/billsummary/?BillNumber=5855&Year=2025&Initiative=false
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Lawmakers in Alaska,26 Arizona,27 Colorado,28 Florida,29 Georgia,30 Hawaii,31 Idaho,32 Illinois,33 
Iowa,34 Kansas,35 Maryland,36 Massachusetts,37 Michigan,38 Minnesota,39 Mississippi,40 Missouri,41 

 

26 H.B. 250, 34th Leg. (2025–2026) (Alaska 2026), https://www.akleg.gov/
basis/Bill/Detail/34?Root=HB+250&utm.  
27 H.B. 2475, 57th Leg., Second Reg. Sess. (2026) (Ariz. 2026), 
https://apps.azleg.gov/BillStatus/BillOverview/84248.  
28 H.B. 26-1275, 75th Gen. Assemb., Second Reg. Sess. (Colo. 2026), 
https://leg.colorado.gov/bills/HB26-1275 (hereinafter “Colo. H.B. 1275”).  
29 H.B. 419, 2026 Leg. Sess. (Fla. 2025), https://www.flsenate.gov/Session/Bill/2026/419?utm 
(hereinafter “Fla. H.B. 419”).  
30 S.B. 389, Ga. 2025–2026 Reg. Sess. (Ga. 2026), https://legiscan.com/GA/bill/SB389/2025.  
31 H.B. 2540, 33rd Leg. (Haw. 2026), https://www.capitol.hawaii.gov/
session/measure_indiv.aspx?billtype=HB&billnumber=2540&year=2026 (companion bill is S.B. 3322) 
(hereinafter “Haw. H.B. 2540”).  
32 S.B. 1246, 2026 Reg. Leg. Sess. (Idaho 2026), 
https://legislature.idaho.gov/sessioninfo/2026/legislation/S1246/. 
33 H.B. 4086, 104th Gen. Assemb. (Ill. 2025), https://www.ilga.gov/Legislation/
BillStatus/FullText?GAID=18&DocNum=4086&DocTypeID=HB&LegId=164007&SessionID=114.  
34 S.B. 2108, 91st Gen. Assemb., 2025–2026 Sess. (Iowa 2026), 
https://legiscan.com/IA/bill/SF2108/2025.  
35 H.B. 2658, 2026 Leg. Session (Kan. 2026), https://kslegislature.gov/bills/hb2658/.  
36 S.B. 1, Md. Gen. Assemb. (Md. 2026), https://mgaleg.maryland.gov/
mgawebsite/Legislation/Details/sb0001?ys=2026RS (cross-filed with H.B. 155) (hereinafter “Md. S.B. 1”).   
37 H.D. 4684, 194th Gen. Ct. (Mass. 2025), https://malegislature.gov/Bills/194/HD4886/Bills.  
38 H.B. 4760, 2025 Leg. (Mich. 2025), https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-
4760.  
39 H.F. 3412, 94th Leg. 2025–2026 Sess. (Minn. 2026), https://www.revisor.mn.gov/
bills/94/2026/0/HF/3412/ (companion bill is S.F. 3590).  
40 S.B. 2086, 2026 Reg. Sess. (Miss. 2026), 
https://billstatus.ls.state.ms.us/2026/pdf/history/SB/SB2086.xml (hereinafter “Miss. S.B. 2086”).  
41 H.B. 2520, 103d Gen. Assemb., 2nd Reg. Sess. (Mo. 2026), 
https://house.mo.gov/Bill.aspx?bill=HB2520&year=2026&code=R (companion bill is S.B. 1638); see also 
H.B. 3353, 103d Gen. Assemb., 2nd Reg. Sess. (Mo. 2026), 
https://house.mo.gov/Bill.aspx?bill=HB3353&year=2026&code=R.  

https://www.akleg.gov/​basis/Bill/Detail/34?Root=HB+250&utm
https://www.akleg.gov/​basis/Bill/Detail/34?Root=HB+250&utm
https://apps.azleg.gov/BillStatus/BillOverview/84248
https://leg.colorado.gov/bills/HB26-1275
https://www.flsenate.gov/Session/Bill/2026/419?utm
https://legiscan.com/GA/bill/SB389/2025
https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=HB&billnumber=2540&year=2026
https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=HB&billnumber=2540&year=2026
https://legislature.idaho.gov/sessioninfo/2026/legislation/S1246/
https://www.ilga.gov/Legislation/BillStatus/FullText?GAID=18&DocNum=4086&DocTypeID=HB&LegId=164007&SessionID=114
https://www.ilga.gov/Legislation/BillStatus/FullText?GAID=18&DocNum=4086&DocTypeID=HB&LegId=164007&SessionID=114
https://legiscan.com/IA/bill/SF2108/2025
https://kslegislature.gov/bills/hb2658/
https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/sb0001?ys=2026RS
https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/sb0001?ys=2026RS
https://malegislature.gov/Bills/194/HD4886/Bills
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-4760
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-4760
https://www.revisor.mn.gov/bills/94/2026/0/HF/3412/
https://www.revisor.mn.gov/bills/94/2026/0/HF/3412/
https://billstatus.ls.state.ms.us/2026/pdf/history/SB/SB2086.xml
https://house.mo.gov/Bill.aspx?bill=HB2520&year=2026&code=R
https://house.mo.gov/Bill.aspx?bill=HB3353&year=2026&code=R
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Nebraska,42 New Mexico,43 New York,44 Ohio,45 Oklahoma,46 Pennsylvania,47 Rhode Island,48 
Tennessee,49 Utah,50 Vermont,51 Virginia,52 and Wisconsin53 have introduced similar bills, with 
varying degrees of success. Senate Bill 352 in Virginia, for example, was recently passed by the 
Legislature and is waiting for the governor’s signature. If enacted, the law would make it a 
misdemeanor for a law enforcement officer to mask on the job.54 Mask ban proposals in Hawaii, 
Maryland, and Vermont have also been progressing in their state legislatures,55 while bills in other 
states have already failed.56  
 
Some bills include civil penalties instead of or in addition to criminal ones. Pennsylvania’s bill, for 
example, would subject “federal immigration official[s] who” mask “to a civil penalty of $5,000 
per violation.”57 Vermont’s would subject officers to a $1,000 fine or loss of “the officer’s 
professional licensure or certification, if applicable, or both.”58 

 

42 L.B. 854, 109th Leg., 2nd Sess. (Neb. 2026), https://nebraskalegislature.gov/bills/
view_bill.php?DocumentID=63311&docnum=LB854&leg=109.  
43 H.B. 208, 2026 Reg. Sess. (N.M. 2026), https://www.nmlegis.gov/
Legislation/Legislation?chamber=H&legType=B&legNo=208&year=26 (hereinafter “N.M. H.B. 208”).  
44 S.O. 8462, 2025 St. Assemb., Reg. Sess. (N.Y. 2025), https://nyassembly.gov/leg/?default_fld=&
leg_video=&bn=S08462&term=2025&Summary=Y&Actions=Y&Text=Y (same as A.O. 8908).  
45 H.B. 691, 136th Gen. Assemb. (Ohio 2026), https://www.legislature.ohio.gov/legislation/136/hb691.  
46 S.B. 1234, Okla. Leg. 2026 Reg. Sess. (Okla. 2026), 
https://www.oklegislature.gov/BillInfo.aspx?Bill=SB1234&Session=2600.  
47 H.B. 1880, Pa. Gen. Assemb. 2025–2026 Reg. Sess. (Pa. 2025), 
https://www.palegis.us/legislation/bills/2025/hb1880 (hereinafter “Pa. H.B. 1880”).  
48 H. 7211, Gen. Assemb., Jan. Sess. (R.I. 2026), https://webserver. 
rilegislature.gov/BillText/BillText26/HouseText26/H7211.pdf (companion bill is S. 2608). 
49 S.B. 2011, 114th Gen. Assemb. (Tenn. 2026), 
https://wapp.capitol.tn.gov/apps/BillInfo/Default?BillNumber=HB1442&GA=114 (companion bill is H.B. 
1442) (hereinafter “Tenn. S.B. 2011”).  
50 S.B. 136, 66th Leg., 2026 Gen. Sess. (Utah 2026), https://le.utah.gov/~2026/bills/static/SB0136.html 
(hereinafter “Utah S.B. 136”).  
51 S.208, Vt. Gen. Assemb. (Vt. 2026), https://legislature.vermont.gov/bill/status/2026/S.208 
(hereinafter “Vt. S.208”).  
52 H.B. 7, Va. 2026 Reg. Sess. (Va. 2025), https://lis.virginia.gov/bill-details/20261/HB7 (hereinafter “Va. 
H.B. 7”).  
53 2025 A.B. 441, Wis. Leg. 2025–2026 Sess. (Wis. 2026), https://docs.legis.wisconsin.gov/
2025/related/proposals/ab441.  
54 Va. H.B. 7.  
55 Haw. H.B. 2540; Md. S.B. 1; Vt. S.208.  
56 See, e.g., Colo. H.B. 1275 (postponed indefinitely); Fla. H.B. 419 (died in criminal justice subcommittee); 
Miss. S.B. 2086 (died in judiciary committee); N.M. H.B. 208 (postponed indefinitely); Tenn. S.B. 2011 
(failed in senate judiciary committee); Utah S.B. 136 (transferred to senate file for bills not passed).   
57 Pa. H.B. 1880.  
58 Vt. S.208. 

https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=63311&docnum=LB854&leg=109
https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=63311&docnum=LB854&leg=109
https://www.nmlegis.gov/Legislation/Legislation?chamber=H&legType=B&legNo=208&year=26
https://www.nmlegis.gov/Legislation/Legislation?chamber=H&legType=B&legNo=208&year=26
https://nyassembly.gov/leg/?default_fld=&leg_video=&bn=S08462&term=2025&Summary=Y&Actions=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=&leg_video=&bn=S08462&term=2025&Summary=Y&Actions=Y&Text=Y
https://www.legislature.ohio.gov/legislation/136/hb691
https://www.oklegislature.gov/BillInfo.aspx?Bill=SB1234&Session=2600
https://www.palegis.us/legislation/bills/2025/hb1880
https://webserver.rilegislature.gov/BillText/BillText26/HouseText26/H7211.pdf
https://webserver.rilegislature.gov/BillText/BillText26/HouseText26/H7211.pdf
https://wapp.capitol.tn.gov/apps/BillInfo/Default?BillNumber=HB1442&GA=114
https://le.utah.gov/~2026/bills/static/SB0136.html
https://legislature.vermont.gov/bill/status/2026/S.208
https://lis.virginia.gov/bill-details/20261/HB7
https://docs.legis.wisconsin.gov/2025/related/proposals/ab441
https://docs.legis.wisconsin.gov/2025/related/proposals/ab441
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In addition to these states, some localities have taken their own steps to prevent or discourage 
federal officials from concealing their identities through masks. In November 2025, Los Angeles 
County passed an ordinance prohibiting law enforcement from masking in the jurisdiction and 
requiring officers to wear visible identification.59 The ordinance went into effect in January 2026, 
but the Los Angeles County Sheriff’s Department has stated that it will not enforce the law 
against federal officials until the constitutionality of the state mask ban is decided in court.60 
Lawmakers in St. Paul, Minnesota, and Milwaukee, Wisconsin have passed similar ordinances,61 
while lawmakers in Denver, Colorado, and Portland, Oregon, have considered the same.62 Any 
local laws or ordinances that prohibit masking would generally be analyzed the same as state laws 
for purposes of Supremacy Clause immunities, so the considerations discussed in Part II apply 
equally to localities hoping to limit masking.63 
 
It remains to be seen whether additional states or localities will pass their own mask bans. In the 
meantime, the DOJ’s challenge to California’s mask ban continues to play out in court, as 
discussed further in the next Part.64  
 

II. Does the Supremacy Clause prohibit state mask bans? 
Politicians and commentators have debated whether state mask bans comport with the 
Supremacy Clause of the U.S. Constitution.65 Under the Supremacy Clause, the federal 

 

59 L.A., Cal., Ordinance No. 2025-0060 (Dec. 9, 2025), https://library.municode.com/
ca/los_angeles_county/ordinances/code_of_ordinances?nodeId=1403060.  
60 Susana Canales Barrón, LA County’s mask ordinance is now in effect, but who’s enforcing it against ICE?, 
L.A. Pub. Press (Jan. 13, 2026), https://lapublicpress.org/2026/01/la-mask-law-ice-immigrants-sheriff/.  
61 St. Paul, Minn., Ordinance No. 26-7 (Feb. 20, 2026), 
https://stpaul.legistar.com/LegislationDetail.aspx?ID=7863793&GUID=037A45EE-A0F7-437C-B5F2-
1EC5E734BD58; Milwaukee, Wis., Ordinance No. 251797 (Apr. 22, 2026), 
https://milwaukee.legistar.com/LegislationDetail.aspx?ID=7880995&GUID=AC5117A7-DDC0-4CC8-
A522-A20609D2CA46.  
62 Kyle Harris, Denver police could arrest masked ICE agents under proposed law, Denverite (Jan. 12, 2026), 
https://denverite.com/2026/01/12/denver-ice-masks-ban-proposal/; Ariel Salk, Portland councilors 
consider mask ban for federal officers. Can police enforce it?, KOIN (Jan. 13, 2026), 
https://www.koin.com/news/portland/portland-councilors-consider-mask-ban-for-federal-officers-
can-police-enforce-it/.   
63 See Hillsborough Cnty. v. Automated Med. Lab’ys, Inc., 471 U.S. 707, 713 (1985) (“[F]or the purposes of 
the Supremacy Clause, the constitutionality of local ordinances is analyzed in the same way as that of 
statewide laws.”); e.g., United States v. City of Arcata, 629 F.3d 986 (9th Cir. 2010) (Intergovernmental 
Immunity analysis applied to city ordinances).  
64 United States v. California, 2:25-cv-10999 (C.D. Cal.).  
65 See, e.g., Chauvin, supra note 8; Amar, supra note 8. 

https://library.municode.com/​ca/los_angeles_county/ordinances/code_of_ordinances?nodeId=1403060
https://library.municode.com/​ca/los_angeles_county/ordinances/code_of_ordinances?nodeId=1403060
https://lapublicpress.org/2026/01/la-mask-law-ice-immigrants-sheriff/
https://stpaul.legistar.com/LegislationDetail.aspx?ID=7863793&GUID=037A45EE-A0F7-437C-B5F2-1EC5E734BD58
https://stpaul.legistar.com/LegislationDetail.aspx?ID=7863793&GUID=037A45EE-A0F7-437C-B5F2-1EC5E734BD58
https://milwaukee.legistar.com/LegislationDetail.aspx?ID=7880995&GUID=AC5117A7-DDC0-4CC8-A522-A20609D2CA46
https://milwaukee.legistar.com/LegislationDetail.aspx?ID=7880995&GUID=AC5117A7-DDC0-4CC8-A522-A20609D2CA46
https://denverite.com/2026/01/12/denver-ice-masks-ban-proposal/
https://www.koin.com/news/portland/portland-councilors-consider-mask-ban-for-federal-officers-can-police-enforce-it/
https://www.koin.com/news/portland/portland-councilors-consider-mask-ban-for-federal-officers-can-police-enforce-it/
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government and its agents have certain protections from state law actions that would interfere 
with federal operations. Specifically, the doctrines of Supremacy Clause Immunity and 
Intergovernmental Immunity both pose potential hurdles for state mask bans.  
 
Both doctrines stem from the Supremacy Clause and the basic idea that states cannot 
“interfer[e] with or control[] the operations of the Federal Government.”66 This “foundational” 
concept “traces its origin to McCulloch v. Maryland,”67 in which Chief Justice John Marshall wrote 
that “the states have no power” to “retard, impede, burden, or in any manner control, the 
operations of the constitutional laws enacted by congress to carry into execution the powers 
vested in the general government.”68 At the same time, however, states have their own 
constitutionally grounded powers and interests, including interests in safeguarding the wellbeing 
of their residents and preventing federal overreach.69 The focus of the Supremacy Clause 
doctrines, then, “is the delicate balance between federal and state law enforcement powers.”70 
“[T]he national government cannot be made to tolerate undue interference from the states in 
the enforcement of federal law.”71 “But neither should any state be made to tolerate unwarranted 
interference with its duty to protect the health and welfare of its citizens.”72  
 
As the following sections explain, the constitutionality of applying mask bans to federal officers 
thus turns in large part on whether states’ attempts to protect their residents interfere with the 
execution of legitimate federal objectives. Under both Supremacy Clause Immunity and 
Intergovernmental Immunity, a central issue is whether preventing federal law enforcement from 
masking unduly interferes with the federal government’s operations.  
 

 

66 United States v. Washington, 142 S. Ct. 1976, 1984 (2022); e.g., Kentucky v. Long, 837 F.2d 727, 749 
(6th Cir. 1988) (“Under principles announced long ago in McCulloch v. Maryland, the national government 
cannot be made to tolerate undue interference from the states in the enforcement of federal law.”);  
CoreCivic, Inc. v. Gov. of N.J., 145 F.4th 315, 323 (3d. Cir. 2025) (state laws violate Intergovernmental 
Immunity if the burden placed on the federal government is “tantamount to an interference with the 
performance of its functions” (citation modified)); Seth P. Waxman & Trevor W. Morrison, What Kind of 
Immunity? Federal Officers, State Criminal Law, and the Supremacy Clause, 112 Yale L.J. 2195, 2237 (2003) 
(supremacy clause immunity analysis “examines whether the state law at issue threatens to interfere with 
the federal government’s inherent interest in the effective implementation of federal policy through its 
agents”).   
67 Geo Grp., Inc. v. Newsom, 50 F.4th 745, 754 (9th Cir. 2022) (en banc) (citing McCulloch v. Maryland, 17 
U.S. (4 Wheat.) 316 (1819)).  
68 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 436 (1819). 
69 See, e.g., U.S. Const. amend. X. 
70 Kentucky v. Long, 837 F.2d at 749. 
71 Id. (citing McCulloch, 17 U.S. (4 Wheat.) 316). 
72 Id. 
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With this central question in mind, the next parts of this section provide a brief overview of each 
type of immunity before analyzing how they might apply to state mask bans. Thoughtful 
commentators have reached different conclusions about the constitutionality of applying mask 
bans to federal actors, which underscores the unsettled nature of these questions.73 Based on 
the relevant precedents and likely arguments available to each side, this explainer concludes that 
mask ban proponents can reasonably defend their constitutionality, although it is by no means 
assured that they will prevail in court.  
  

 

73 Compare Chemerinsky, supra note 8 (arguing that California’s mask ban is constitutional), with Amar, 
supra note 8 (disagreeing with Dean Chemerinsky and arguing that state mask bans, including California’s, 
are unconstitutional), and Chauvin, supra note 8 (arguing that state mask bans are unconstitutional). 
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A. Supremacy Clause Immunity 
Many of the state mask bans discussed in Part I impose criminal penalties, and the doctrine of 
Supremacy Clause Immunity74 sets parameters for whether and when federal actors can be 
subject to state criminal prosecution.75 A separate explainer offers a deep dive into Supremacy 
Clause Immunity and discusses past instances in which states have sought to prosecute federal 
officers.76 Broadly speaking, Supremacy Clause Immunity, which derives from the Supremacy 
Clause (article VI, clause 2) of the U.S. Constitution, prohibits states from undermining federal 
law by criminally charging officials who are properly carrying out their lawful federal duties.77 While 
the Supreme Court has not squarely addressed the contours of Supremacy Clause Immunity for 
more than a century,78 lower courts have generally used a two-part test to assess whether a 
federal actor is shielded from state criminal prosecution: (1) Was the official doing something 
authorized by federal law?, and (2) Were the official’s actions “necessary and proper” to fulfill 
their federal responsibilities?79 If the answer to either of these questions is no, the prosecution 
can move forward, although as scholars have noted, “[t]his test is much easier to recite than to 
apply.”80 By way of example, the U.S. Court of Appeals for the Fourth Circuit held that a marine 
who fatally hit a pedestrian after failing to yield to the right of way could be prosecuted for 
vehicular homicide under state law even though he was driving a military convoy.81 In contrast, a 

 

74 Also referred to sometimes as “federal immunity.” E.g., Colorado v. Nord, 377 F. Supp. 2d 945, 948 (D. 
Colo. 2005). 
75 The U.S. Supreme Court has only ever applied Supremacy Clause Immunity to shield federal officers 
from state criminal prosecution, not state tort liability. Martin v. United States, 145 S. Ct. 1689, 1702 n.2 
(2025).  
76 Bryna Godar, State Democracy Rsch. Initiative, Explainer: Can States Prosecute Federal Officials? 
(2025), https://statedemocracy.law.wisc.edu/assets/files/report-can-states-prosecute-federal-
officials.pdf.  
77 The foundational case on Supremacy Clause Immunity is In re Neagle, 135 U.S. 1 (1890). In Neagle, a U.S. 
Marshal assigned to protect a U.S. Supreme Court justice shot and killed someone who tried to attack the 
justice. The state charged the marshal with murder, but the U.S. Supreme Court concluded that the 
marshal could not be prosecuted because he was carrying out his official duties and was justified in killing 
the attacker as part of those duties. For a more thorough discussion of Neagle and Supremacy Clause 
Immunity, see generally: Godar, supra note 76; Waxman & Morrison, supra note 66; James Wallace, Note, 
Supremacy Clause Immunity: Deriving a Willfulness Standard from Sovereign Immunity, 41 Am. Crim. L. Rev. 
1499 (2004); Judge Leslie A. Gardner & Justin C. Van Orsdol, Solidifying Supremacy Clause Immunity, 30 
Wm. & Mary Bill Rts. J. 567 (2022).  
78 See Johnson v. Maryland, 254 U.S. 51 (1920). 
79 See Waxman & Morrison, supra note 66, at 2237; Rebecca E. Hatch, Construction and Application of 
United States Supreme Court Decisions in Cunningham v. Neagle, 135 U.S. 1, 10 S. Ct. 658, 34 L. Ed. 55 
(1890), Establishing Standard for Supremacy Clause Immunity as to Actions of Federal Officers or Agents 
Alleged to Be in Violation of State Law, 53 A.L.R. Fed. 2d 269, 280–81 (2011). 
80 See Waxman & Morrison, supra note 66, at 2237. 
81 North Carolina v. Ivory, 906 F.2d 999 (4th Cir. 1990). 

https://statedemocracy.law.wisc.edu/assets/files/report-can-states-prosecute-federal-officials.pdf
https://statedemocracy.law.wisc.edu/assets/files/report-can-states-prosecute-federal-officials.pdf
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federal official who violates state speeding laws while pursuing a fleeing suspect is likely immune 
from prosecution where that violation was necessary to the performance of a federal duty, so 
long as he acts with reasonable care and prudence given the circumstances.82 
 
Applying this framework here, whether a state can constitutionally enforce a mask ban against 
federal agents likely hinges on (1) whether the agents’ actions are authorized by federal law and 
(2) whether masking is necessary and proper to fulfill federal duties. The next subsections discuss 
each consideration in turn. Note that because Supremacy Clause Immunity applies only to state 
criminal prosecutions of federal officers,83 these questions are most likely to arise in criminal 
cases brought by a state against a federal officer. 
 

Federal Authorization 
When considering legal authorization, courts typically look to whether the federal officer’s 
conduct falls within the scope of the officer’s federal duties, rather than requiring explicit 
authority to perform the specific act in question.84 At least two commentators have suggested 
that because ICE agents mask on the job, masking falls within the general scope of their federal 
duties and is authorized.85 As these commentators point out, the question of federal 
authorization is often not seriously contested in litigation involving assertions of Supremacy 
Clause Immunity.86  
 
That said, the Supreme Court has made clear that “an employee of the United States does not 
secure a general immunity from state law while acting in the course of his employment.”87 In other 
words, the mere fact that an officer does something while on the job does not mean it is within 
the scope of his lawful duties.88 “[T]he Supremacy Clause was not intended to be a shield for 

 

82 Lilly v. West Virginia, 29 F.2d 61, 64 (4th Cir. 1928). 
83 Martin, 145 S. Ct. at 1702 n.2.  
84 E.g., Baucom v. Martin, 677 F.2d 1346, 1348–49 (11th Cir. 1982); Connecticut v. Marra, 528 F. Supp. 381, 
385–86 (1981); Idaho v. Horiuchi, 215 F.3d 986, 992–93 (9th Cir. 2000), vacated as moot, 266 F.3d 979 
(9th Cir. 2001); cf. Wyoming v. Livingston, 443 F.3d 1211, 1227 (10th Cir. 2006) (“Supremacy Clause 
immunity does not require that federal law explicitly authorize a violation of state law.”). 
85 See Chauvin, supra note 8, at 9; Amar, supra note 8.  
86 Chauvin, supra note 8, at 7; see Gardner & Van Orsdol, supra note 77, at 598; e.g., New York v. Tanella, 
374 F.3d 141, 147 (2d Cir. 2004) (noting that “[n]o one disputes” that the defendant “was acting in his 
capacity as a federal DEA Agent when he shot” the victim and focusing solely on “the second prong” of the 
analysis); Horiuchi, 215 F.3d at 993 (noting that the state “does not dispute” that the defendant “was acting 
within the scope of his duties” during the relevant incident).  
87 Johnson v. Maryland, 254 U.S. 51, 56 (1920).  
88 See Baucom v. Martin, 677 F.3d 1346, 1350 (11th Cir. 1982) (“It is clear that a federal official does not 
enjoy absolute state immunity simply because of his office and his purpose.”); New York v. Trump, 683 F. 
Supp. 3d 334, 346 (S.D.N.Y. 2023) (“Immunity does not attach merely because state criminal prosecutions 
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‘anything goes’ conduct by federal law enforcement officers,”89 and officers cannot deliberately 
violate state laws to make their job “more convenient.”90  
 
Where is the line drawn? “Courts determining whether a federal officer has acted within the scope 
of his federal authority” often “focus on the intent of the officer.”91 If the officer’s intent was to 
do his job, and he reasonably believes that federal law authorized his actions, he will likely meet 
this first element of the Supremacy Clause Immunity defense. 
 
How does this play out in the masking context? There are colorable arguments on both sides. On 
one hand, there is no dispute that the Department of Homeland Security (DHS) is allowing its 
agents to wear masks, which may be enough to convince a court that such masking falls within 
the general scope of the agents’ duties. Former DHS Secretary Kristi Noem, for example, said at 
a press conference that DHS leaves it up to individual agents to decide whether they should 
mask.92 Todd Lyons, the acting director of ICE, similarly stated that, while masking is “not 
mandatory” for ICE agents, he would “allow” agents to keep masking if they chose to.93  
 
Consistent with these statements, no federal law categorically prohibits agents from masking. 
Instead, in the aftermath of unidentified troops responding to protests during summer 2020, 
Congress amended the National Defense Authorization Act to require federal law enforcement 
to “visibly display” their identity and the name of the federal agency they serve when responding 
“to a civil disturbance.”94 While that law arguably bars masking in that specific circumstance, mask 

 

are based upon acts that happen during the scope of a federal officer’s employment, and not everything a 
[federal official] does is in the context of the discharge of his federal duties.” (citation modified)); Battle 
v. State, 258 A.3d 1009, 1022–27 (Md. Ct. Spec. App. 2021) (even assuming federal official was “on duty” 
at time of incident, his actions did not have federal authority).  
89 Kentucky v. Long, 837 F.2d 727, 746 (6th Cir. 1988).  
90 Baucom, 677 F.3d at 1350. 
91 Colorado v. Nord, 377 F. Supp. 2d 945, 950 (D. Colo. 2005) (collecting cases); e.g., Long, 837 F.2d at 
746; Whitehead v. Senkowski, 943 F.2d 230, 234 (2d Cir. 1991).  
92 Ben Szalinski, DHS Secretary Kristi Noem Defends ICE Tactics in Second Illinois Visit, St. Louis Pub. Radio 
(Aug. 8, 2025, at 16:12 CDT), https://www.stlpr.org/government-politics-issues/2025-08-08/homeland-
security-kristi-noem-ice-tactics-illinois.  
93 Transcript: Acting ICE Director Todd Lyons on “Face the Nation with Margaret Brennan,” July 20, 2025, 
CBS News (July 21, 2025, at 7:44 EDT), https://www.cbsnews.com/news/todd-lyons-ice-director-face-
the-nation-transcript-07-20-2025/.  
94 10 U.S.C. § 723(a). The law does not define civil disturbance. Cf. Josh Gehret, The Case for Requiring 
Federal Law Enforcement Agents to Wear Identifying Insignias: Progress Made and Next Steps, 51 U. Balt. 
L. Rev. 275 (2022). 

https://www.stlpr.org/government-politics-issues/2025-08-08/homeland-security-kristi-noem-ice-tactics-illinois
https://www.stlpr.org/government-politics-issues/2025-08-08/homeland-security-kristi-noem-ice-tactics-illinois
https://www.cbsnews.com/news/todd-lyons-ice-director-face-the-nation-transcript-07-20-2025/
https://www.cbsnews.com/news/todd-lyons-ice-director-face-the-nation-transcript-07-20-2025/
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ban opponents could contend that it implicitly gives federal agents discretion to mask at other 
times.95  
 
On the other hand, states can respond that a federal agency leadership’s apparent tolerance or 
“allowance” of mask-wearing does not qualify as an affirmative federal authorization, especially 
since other laws and regulations set a baseline expectation that officers will be identifiable. For 
example, DHS regulations, promulgated through the agency’s rulemaking authority, explicitly 
require ICE agents to identify themselves as immigration officers at the time of any arrest.96 
There is no federal statute, nor officially enacted policy or promulgated rule, explicitly authorizing 
or requiring masking.97 In other words, masking is not an affirmative part of any federal duties, 
and it may instead be legally disfavored or prohibited in at least some contexts.  
 
And then there is the issue of intent. The decision to mask appears to reflect a judgment by 
individual officers that concealment might help them minimize the risk of collateral consequences 
for their controversial work. While those concerns may inform the “necessary and proper” prong 
of the test, and are discussed more fully below, it is not clear that they alone establish that agents 
who mask “ha[ve] no motive other than to do [their] job.”98 Indeed, if a court were to focus on 
the intent of the officer,99 the court could well conclude that, rather than wearing a mask to fulfill 
their federal duties, agents are making that choice primarily out of “personal interest.”100 If that 
is true, or if a court were to find that the officers’ intent was for “any other reason” than to do 

 

95 Agents might add that state mask bans themselves appear to presuppose the existence of authorization 
by stating, for example, that the laws apply only when law enforcement officers are “interacting with the 
public while in the performance of the officer’s official duties.” See, e.g., N.J. S3114. 
96 8 C.F.R. §287.8(c)(2)(iii)(A) (2025). 
97 Findings of Fact and Rulings of Law, Pursuant to Fed. R. Civ. P. 52(A), Am. Assoc. of Univ. Professors v. 
Rubio, No. 25-CV-19685, Dkt. No. 261, at 73 (D. Mass. Sep. 30, 2025), 
https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-
v-rubio/ (recounting testimony that DHS “had no policy on masks” and that masking is instead merely “a 
personal choice”). 
98 Kentucky v. Long, 837 F.2d 727, 744 (6th Cir. 1988) (citing In re McShane’s Petition, 235 F. Supp. 262 
(N.D. Miss. 1964)). 
99 See supra note 91 and accompanying text.  
100 Szalinski, supra note 92 (DHS Secretary Noem stating that ICE agents “wear masks at times to protect 
their identities . . . . With the leadership teams, we leave that up to them to discern what’s necessary”); 
Transcript: Acting ICE Director Todd Lyons, supra note 93 (“I’m not a proponent of the masks. However, if 
that’s a tool that the men and women of ICE [use] to keep themselves and their family safe, then I will allow 
it.”). 

https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-v-rubio/
https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-v-rubio/
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their job,101 that may be fatal to a claim of federal authorization.102 Notably, while ruling on a 
different legal issue, a federal district court recently rejected the federal government’s asserted 
reasons for masking “as disingenuous, squalid and dishonorable” and wrote that “ICE goes 
masked for a single reason—to terrorize Americans into quiescence.”103 
 

Necessary and Proper 
Even if a federal official’s actions are “authorized” by federal law, Supremacy Clause Immunity 
still would not apply unless a court determines that masking is “necessary and proper” for the 
officer to fulfill their federal responsibilities.  
 
How do courts assess what is necessary and proper? Almost all lower courts have applied both a 
subjective and an objective analysis. For an act to be necessary and proper, then, the officer must 
have subjectively believed that it was necessary and proper to carry out his federal duties and 
that belief must be objectively reasonable.104 As detailed in a separate explainer,105 the analysis 
can be complex and contested, and different courts vary somewhat in their approaches. Against 
the backdrop of this uncertain doctrinal terrain, mask ban proponents can credibly contend that 
masking is neither necessary nor proper to the fulfillment of federal duties and that bans can thus 
be enforced against federal agents.  
 
Federal law enforcement has defended the use of masks for two distinct but related reasons: (1) 
to protect against assaults and (2) to protect against doxxing (the public revealing of personal 
information such as home addresses or family member identities). Former DHS Secretary Noem, 
for example, claimed at a press conference that federal agents experienced a 1,000% increase in 
assaults during the summer of 2025.106 Accordingly, she said that DHS leaves it to individual 
agents to decide whether to wear a mask “to protect their identities from dangerous situations.” 
Similarly, in response to questions about masking in July 2025, acting ICE Director Lyons brought 

 

101 Baucom v. Martin, 677 F.3d 1346, 1350 (11th Cir. 1982) (emphasis added); Colorado v. Nord, 377 F. Supp. 
2d 945, 950 (D. Colo. 2005) (emphasis added).  
102 Baucom, 677 F.3d at 1350 (11th Cir. 1982); e.g., Battle v. State, 258 A.3d 1009, 1022–27 (Md. Spec. App. 
2021).  
103 Findings of Fact and Rulings of Law, Pursuant to Fed. R. Civ. P. 52(A), Am. Assoc. of Univ. Professors v. 
Rubio, No. 25-CV-19685, Dkt. No. 261, at 98 (D. Mass. Sep. 30, 2025), https://www.courtlistener.com/
docket/69784731/261/american-association-of-university-professors-v-rubio/.  
104 Texas v. Kleinert, 855 F.3d 305, 314–15 (5th Cir. 2017). 
105 Godar, supra note 76.  
106 Szalinski, supra note 92; see also Secretary Kristi Noem (@Sec_Noem), X (Aug. 7, 2025, at 10:10 CT), 
https://x.com/Sec_Noem/status/1953473897623429213.  

https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-v-rubio/
https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-v-rubio/
https://x.com/Sec_Noem/status/1953473897623429213
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up the doxxing concerns and said that he would “allow” agents to keep masking if they chose to 
do so to “keep themselves and their family safe.”107  
 
Proponents of mask bans can respond that, for several reasons, such assault and doxxing 
concerns do not make masking “necessary” to the performance of an officer’s federal duties. 
First, and perhaps most obviously, defenders of mask bans can argue that masking cannot be 
necessary to ICE operations because agents have—for decades—carried out their duties without 
wearing masks, and many continue to do so. As Dean Erwin Chemerinsky pointed out in his 
defense of California’s mask ban, “ICE agents have never before worn masks when apprehending 
people, and that never has posed a problem. Nor have other officers of local, state and federal 
law enforcement faced dangers from the public because they don’t wear masks in the streets.”108 
Indeed, if the federal government thought that masking was necessary for ICE agents to perform 
their jobs, it could have made masking mandatory. Or it could have explicitly authorized such 
masking through a federal statute, regulation, or policy. It has not, which suggests that mask bans 
do not materially “interfere with federal policy and prerogatives.”109 
 
Second, a closer look at the relevant data calls these proposed justifications into question. 
Although the federal government has not publicly released statistics regarding agent assaults,110 
Fox News journalist Bill Melugin stated on the social media platform X that he reviewed the 
“underlying raw data” from DHS.111 That data purportedly showed a 690% increase in assaults—
from 10 assaults between January 1 and June 30, 2024, to 79 assaults during the same period in 
2025.112 While that is certainly an increase, the number of ICE agents in the field and the volume 
of immigration enforcement activities also rose significantly during that time.113 The assault 

 

107 Transcript: Acting ICE Director Todd Lyons, supra note 93. 
108 Chemerinsky, supra note 8.  
109 See Waxman & Morrison, supra note 66, at 2201. 
110 A June 2025 press release from DHS says that the agency “released new statistics” showing that ICE 
agents are “facing a 500% increase in assaults against them while carrying out immigration enforcement 
operations.” Press Release, Dep’t of Homeland Sec., ICYMI: ICE Agents Now Face a 500% Increase in 
Assaults Against Them (June 20, 2025), https://www.dhs.gov/news/2025/06/20/icymi-ice-agents-
now-face-500-increase-assaults-against-them. The hyperlink for the statistics, however, leads to a 
Breitbart article, which explains that the data provided by DHS was “exclusively obtained by Breitbart 
News,” and is not available to the public. John Binder, Exclusive: ICE Agents Now Face 500% Increase in 
Assaults While Trying to Arrest Illegal Aliens, Breitbart (June 19, 2025), https://www.breitbart.com/politics/
2025/06/19/exclusive-ice-agents-face-500-increase-in-assaults-while-trying-to-arrest-illegal-aliens/.   
111 Bill Melugin (@BillMelugin_), X (July 1, 2025, at 8:58 CT), https://x.com/BillMelugin_/
status/1940047247229792320.  
112 Id. 
113 Rebecca Santana, What to Know: 4 Ways ICE is Training New Agents and Scaling Up, AP News (Aug. 24, 
2025, at 12:21 CT), https://apnews.com/article/border-immigration-mass-deportation-ice-trump-

https://www.dhs.gov/news/2025/06/20/icymi-ice-agents-now-face-500-increase-assaults-against-them
https://www.dhs.gov/news/2025/06/20/icymi-ice-agents-now-face-500-increase-assaults-against-them
https://www.breitbart.com/politics/2025/06/19/exclusive-ice-agents-face-500-increase-in-assaults-while-trying-to-arrest-illegal-aliens/
https://www.breitbart.com/politics/2025/06/19/exclusive-ice-agents-face-500-increase-in-assaults-while-trying-to-arrest-illegal-aliens/
https://x.com/BillMelugin_/status/1940047247229792320
https://x.com/BillMelugin_/status/1940047247229792320
https://apnews.com/article/border-immigration-mass-deportation-ice-trump-2bb1cfbafea8c65d167c0c44ca5d7b43
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figures, moreover, may reflect changes to how “assaults” are now defined and reported. Recently 
reported “assaults” have included “linking arms with a man” ICE is attempting to detain and asking 
to see their warrant,114 leaving garbage on an agent’s lawn, and creating a sign with profane 
language targeting an officer.115 In other words, it is not apparent that ICE agents conducting 
immigration enforcement activities today in fact face a meaningfully higher risk of assault than 
agents who conducted such activities in the past. Given that ICE now has over 20,000 “law 
enforcement and support personnel,”116 at least 6,500 of whom are deportation officers, and is 
actively growing,117 it is certainly debatable that a few dozen reported assaults make masking 
necessary,118 especially since it is not apparent how masking even reduces the likelihood of an 
assault. 
 
Moreover, as Martin Kaste from NPR reported earlier this year, the government has not offered 
any public data that links assaults against officers “directly to doxing efforts.”119 And it is easy to 
imagine situations in which assaults are just as, if not more, likely to occur when agents wear 

 

2bb1cfbafea8c65d167c0c44ca5d7b43 (“ICE currently has about 6,500 deportation officers” and “wants 
to hire an additional 10,000 by year’s end”); Zolan Kanno-Youngs & Hamed Aleaziz, ICE Set to Vastly 
Expand Its Reach With New Funds, N.Y. Times (July 13, 2025), https://www.nytimes.com/
2025/07/12/us/politics/ice-expansion-concerns.html; Press Release, Dep’t of Homeland Sec., New 
Milestone: Over 2 Million Illegal Aliens Out of the United States in Less Than 250 Days (Sept. 23, 2025), 
https://www.dhs.gov/news/2025/09/23/new-milestone-over-2-million-illegal-aliens-out-united-
states-less-250-days; Immigration Quick Facts, Trace Reports, https://tracreports.org/
immigration/quickfacts/ (last visited Sep. 26, 2025). 
114 New York City Comptroller Brad Lander was arrested for assault for doing just that. Chauvin, supra note 
8, at 11; Ana Faguy, Federal Agents Arrest NYC Mayoral Candidate at Immigration Court, BBC News (June 
17, 2025), https://www.bbc.com/news/articles/cvg430dx702o.   
115 Joseph Gedeon, ICE Threatens Federal Assault Charges Against Anyone Who Attacks Its Officers, The 
Guardian (Sep. 17, 2025, at 10:26 ET), https://www.theguardian.com/us-news/2025/sep/16/assault-ice-
officer-federal-crime; Matthew Cunningham-Cook, DHS Claims Videotaping ICE Raids Is ‘Violence’, 
American Prospect (Sep. 9, 2025), https://prospect.org/justice/2025-09-09-dhs-claims-videotaping-
ice-raids-is-violence/.  
116 About, U.S. Immigr. & Customs Enf’t, https://www.ice.gov/about-ice (last visited Sep. 24, 2025).  
117 Santana, supra note 113. 
118 For context, New York City police officers (who are required by law to identify themselves at the 
beginning of civilian interactions) experienced more than twelve times as many assaults during the first five 
months of 2025. See Tina Moore, Assaults on NYPD Officers Surge 63% Over Six Years—and Experts Warn 
Troubling Trend Won’t End Soon, N.Y. Post (May. 31, 2025, at 7:58 ET), 
https://nypost.com/2025/05/31/us-news/assaults-on-nypd-officers-surge-63-over-six-years-data/.  
119 Martin Kaste, Lawmakers Seek to Ban Federal Agents From Wearing Masks, NPR (July 25, 2025, at 16:20 
ET), https://www.npr.org/2025/07/25/nx-s1-5480219/lawmakers-ban-federal-immigration-agents-
masked (noting that “ICE claims assaults on its personnel have increased eight-fold this year” but “hasn’t 
provided data to link those attacks directly to doxing efforts”). 

https://apnews.com/article/border-immigration-mass-deportation-ice-trump-2bb1cfbafea8c65d167c0c44ca5d7b43
https://www.nytimes.com/2025/07/12/us/politics/ice-expansion-concerns.html
https://www.nytimes.com/2025/07/12/us/politics/ice-expansion-concerns.html
https://www.dhs.gov/news/2025/09/23/new-milestone-over-2-million-illegal-aliens-out-united-states-less-250-days
https://www.dhs.gov/news/2025/09/23/new-milestone-over-2-million-illegal-aliens-out-united-states-less-250-days
https://tracreports.org/immigration/quickfacts/
https://tracreports.org/immigration/quickfacts/
https://www.bbc.com/news/articles/cvg430dx702o
https://www.theguardian.com/us-news/2025/sep/16/assault-ice-officer-federal-crime
https://www.theguardian.com/us-news/2025/sep/16/assault-ice-officer-federal-crime
https://prospect.org/justice/2025-09-09-dhs-claims-videotaping-ice-raids-is-violence/
https://prospect.org/justice/2025-09-09-dhs-claims-videotaping-ice-raids-is-violence/
https://www.ice.gov/about-ice
https://nypost.com/2025/05/31/us-news/assaults-on-nypd-officers-surge-63-over-six-years-data/
https://www.npr.org/2025/07/25/nx-s1-5480219/lawmakers-ban-federal-immigration-agents-masked
https://www.npr.org/2025/07/25/nx-s1-5480219/lawmakers-ban-federal-immigration-agents-masked


17 
 

 

masks. Targets of ICE enforcement, as well as observers of such enforcement activities, may well 
be more likely to resist both verbally and physically when agents’ identities are concealed.120  
 
It is true, of course, that when officers are identifiable, it is easier for the public to figure out who 
they are and post identifying information online. The government, however, has not provided 
details on the extent to which ICE agents are in fact being subjected to doxxing. Many critics of 
masking have asserted that the proffered doxxing concern is merely pretext.121 And others have 
suggested that doxxing efforts may be increasing because agents are masking, which may lead 
some to see doxxing as the only way to seek accountability when officers violate the law.122 For 
example, two websites launched this summer “aimed at exposing federal immigration 
enforcement”—ICESpy.org and ICEList.is—were “created to restore transparency and 
accountability” in response to masked ICE agents “exacerbat[ing] panic and fear.”123 Particularly 
given the lack of public data on this issue, it is difficult to evaluate the government’s claims that 
concerns about doxxing make masking “necessary” for ICE officials to fulfill their lawful federal 
duties.  
 
Proponents of state mask bans appear to accept that there are some situations in which it is 
indeed “necessary” for law enforcement officers to wear masks on the job, and the enacted and 
proposed mask bans include exceptions for such circumstances.124 SWAT Officers, for example, 
often must wear masks and face coverings to protect themselves from debris and chemical 
agents. Officers may also need to wear masks to protect against smoke or other toxins, or in 
inclement weather. In those cases, wearing the mask is directly necessary to their job in the sense 
that not masking would plainly hinder the performance of lawful duties. Proponents would 
distinguish these as special circumstances for necessity. 
 

 

120 Jenny Jarvie, ICE Agents Wearing Masks Add New Levels of Intimidation, Confusion During L.A. Raids, 
L.A. Times (July 7, 2025, at 13:53 PT), https://www.latimes.com/california/story/2025-07-07/masking-
of-federal-agents-very-dangerous-and-perfectly-legal.  
121 See, e.g., Travor Hughes, Safety Measure? Or Intimidation Tactic? Masked ICE Agents Spark the Debate, 
USA Today (July 23, 2025, at 17:35 ET), https://www.usatoday.com/story/news/nation/
2025/07/23/masked-ice-agents-dox-safety/85315776007/ (quoting retired California police supervisor 
Diane Goldstein as saying that “[t]he safety issue is just an excuse”); Chemerinsky, supra note 8 (“Safety 
of officers is a pretext to justify a practice that exists to intimidate.”).  
122 Alfred Ng, AI Is Unmasking ICE Officers. Can Washington Do Anything About It?, POLITICO (Aug. 29, 
2025, at 14:00 ET), https://www.politico.com/news/2025/08/29/ai-unmasking-ice-officers-00519478. 
123 Pablo Manriquez, Internet Sleuths Have Begun Mapping the Faces of ICE, Migrant Insider (July 12, 2025), 
https://migrantinsider.com/p/advocates-name-ice-agents. 
124 See supra Part I.  

https://www.latimes.com/california/story/2025-07-07/masking-of-federal-agents-very-dangerous-and-perfectly-legal
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https://www.usatoday.com/story/news/nation/2025/07/23/masked-ice-agents-dox-safety/85315776007/
https://www.usatoday.com/story/news/nation/2025/07/23/masked-ice-agents-dox-safety/85315776007/
https://www.politico.com/news/2025/08/29/ai-unmasking-ice-officers-00519478
https://migrantinsider.com/p/advocates-name-ice-agents
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Building on their account of why masking is often not “necessary,” proponents of mask bans can 
also contend that it is not “proper.” First and foremost, they can make a strong case that masked 
law enforcement is antithetical to deeply rooted commitments to democracy and government 
transparency. With exceptions for undercover work, law enforcement agents at every level are 
generally expected to be identifiable when dealing with the public and making arrests.125 As the 
U.S. Supreme Court recognized in 1971 while discussing a federal statute that bars anyone from 
“go[ing] in disguise” for purpose of violating civil rights, those are the tactics of “private 
marauders,” not government officials.126 More recently, a federal district court observed that “[i]n 
all our history” as a country “we have never tolerated an armed masked secret police.”127 And as 
noted above, ICE agents specifically are required by law to identify themselves as immigration 
officers at the time of an arrest.128 
 
Second, proponents can explain that masking by law enforcement can pose significant safety 
issues for both the general public and officers themselves that states may wish to minimize. When 
a masked individual in plain clothes approaches someone and tries to put them in an unmarked 
vehicle, there is no way for the public to know if it is a law enforcement operation or a 
kidnapping.129 Several commentators have written about how such interactions may place both 

 

125 Doornbos v. City of Chicago, 868 F.3d 572, 583 (7th Cir. 2017) (“Although some unusual circumstances 
may justify an officer's failure to identify himself in rare cases, it is generally not reasonable for a 
plainclothes officer to fail to identify himself when conducting a stop.”); cf. Findings of Fact and Rulings of 
Law, Pursuant to Fed. R. Civ. P. 52(A), Am. Assoc. of Univ. Professors v. Rubio, No. 25-CV-19685, Dkt. No. 
261, at 98 (D. Mass. Sep. 30, 2025), https://www.courtlistener.com/docket/69784731/261/american-
association-of-university-professors-v-rubio/. 
126 Griffin v. Breckenridge, 403 U.S. 88, 96 (1971); see also Wong Sun v. United States, 371 U.S. 471, 482 
(1963) (flight from plain clothes unidentifiable agent pretending to be looking for laundry services was 
reasonable and not indicative of guilt). 
127 Findings of Fact and Rulings of Law, Pursuant to Fed. R. Civ. P. 52(A), Am. Assoc. of Univ. Professors v. 
Rubio, No. 25-CV-19685, Dkt. No. 261, at 98 (D. Mass. Sep. 30, 2025), 
https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-
v-rubio/. The court added that “masks are associated with cowardly desperados and the despised Ku Klux 
Klan.” Id.  
128 8 C.F.R. §287.8(c)(2)(iii)(A) (2025). 
129 Libor Jany, Kidnappers or ICE Agents? LAPD Grapples With Surge In Calls From Concerned Citizens, 
Citrus Cnty. Chron. (Aug. 8, 2025), https://www.chronicleonline.com/news/kidnappers-or-ice-agents-
lapd-grapples-with-surge-in-calls-from-concerned-citizens/article_dc54c332-a862-52b1-82c0-
caab323bf4d9.html (reporting that “a witness called 911 to report a kidnapping” when “a group of armed, 
masked men,” later identified as ICE agents, “was spotted dragging a woman into an SUV”); see also Philip 
Bump, Is That Guy With a Gun an ICE Officer—or Just a Guy With a Gun?, Wash. Post. (May 12, 2025), 
https://www.washingtonpost.com/opinions/2025/05/12/ice-masked-federal-agents-accountability-
ozturk/; Emily Kennard, Democrats Say Masked ICE Agents Could Create Bigger Safety Issues, San Jose 
Spotlight (July 15, 2025), https://sanjosespotlight.com/democrats-say-masked-ice-agents-could-
create-bigger-safety-issues/.   

https://www.courtlistener.com/docket/69784731/261/american-association-of-university-professors-v-rubio/
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parties at risk. The targeted individual may react with alarm—potentially through self-defense.130 
Or armed bystanders may feel compelled “to intervene because they think it’s an illegal act 
happening.”131 Given that there have been multiple reported instances of individuals 
impersonating ICE agents and then kidnapping or otherwise assaulting victims,132 states may have 
strong arguments that masking is not only improper, but also actively harmful to public safety.  
 
Finally, as they seek to establish that masking is neither necessary nor proper, proponents of 
mask bans may find at least some support in Fourth Amendment case law. While federal case law 
allows agents to be undercover and even conceal their identity in some circumstances, courts 
have also sometimes identified masking as one factor that can make law enforcement searches 
and seizures “unreasonable” and thus unconstitutional.133 Indeed, if masking is at least sometimes 
disfavored as a Fourth Amendment matter, that would seem not only to raise doubts about its 
necessity and propriety, but also about whether it should be treated as legally authorized, at least 

 

130 See, e.g., Leila Fadel et al., Masked Immigration Agents Are Spurring Fear and Confusion Across the U.S., 
NPR (July 10, 2025), https://www.npr.org/2025/07/09/nx-s1-5440311/ice-raids-masked-agents (noting 
that state laws that allow individuals to carry guns and stand their ground when approached by “threatening 
strangers” may lead to violence against ICE officers).  
131 Kennard, supra note 129; see Jany, supra note 129. 
132 Lisa Desjardins & Andrew Corkery, Rise of ICE Agents Wearing Masks Creates Opportunity for Imposters 
to Conduct Crimes, PBS News (July 27, 2025, at 17:35 ET), https://www.pbs.org/newshour/show/rise-of-
ice-agents-wearing-masks-creates-opportunity-for-imposters-to-conduct-crimes; Artemis 
Moshtaghian, Gloria Pazmino & Nick Valencia, Multiple ICE Impersonation Arrests Made During Nationwide 
Immigration Crackdown, CNN (Feb. 5, 2025), https://www.cnn.com/2025/02/04/us/ice-impersonators-
on-the-rise-arrests-made-as-authorities-issue-national-warning.  
133 E.g., United States v. Cantu, 230 F.3d 148, 153 (5th Cir. 2000) (“Furthermore, the fact that the officers 
wore ski masks to execute the warrant reinforces the fact that the officers wanted to conceal their identity. 
Such law enforcement practices are clearly unacceptable. Therefore, without any articulation of 
reasonable suspicion that announcing their presence would be dangerous, futile, or would result in the 
destruction of evidence, the officers’ initial attempt to forcibly enter [the] home was unreasonable.”); 
Perez v. Borough of Berwick, 507 F. App’x 186, 191 (3d Cir. 2012) (“In the instant case, there is a genuine 
issue of material fact as to whether or not Berwick’s entry was unconstitutional, given the time the entry 
occurred, the length of the search that allegedly ensued, the fact that at least some officers . . . wore masks 
and drew weapons on the family, and the alleged failure of the officers to knock and announce their 
presence.”); WBY, Inc. v. DeKalb Cnty., 766 F. App’x 852, 853 (11th Cir. 2019) (per curiam) (“The jury found 
that the inspection, which involved a total of thirty-six officials, some dressed in army fatigues or masks, 
violated Follies’s Fourth Amendment right to be free from unreasonable searches and seizures. The district 
court then denied the County's motions for judgment as a matter of law and a new trial, finding that 
sufficient evidence supported the verdict and that the trial errors asserted by the County did not warrant 
a new trial. After careful review, we affirm.”).  
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absent express federal statutory or regulatory approval (which, as discussed in the prior 
subsection, does not currently exist).134 
 
Ultimately, much of the Supremacy Clause Immunity analysis will turn on exactly how the court 
frames the doctrinal inquiry and the level of granularity it applies when assessing whether masking 
is both legally authorized and necessary and proper. Mask ban proponents can reasonably 
contend that masking itself is neither authorized by federal law nor necessary or proper for the 
performance of official duties, but without additional guidance from the Supreme Court, lower 
courts could well diverge on these questions.  
 

B. Intergovernmental Immunity 
A second form of immunity, which the federal government has already invoked to neutralize state 
mask bans, is Intergovernmental Immunity, also rooted in the U.S. Constitution’s Supremacy 
Clause.135 The doctrine bars state and local laws that “either regulate the United States directly 
or discriminate against the Federal Government or those with whom it deals.”136  
 
Although there is substantially more legal authority on Intergovernmental Immunity than 
Supremacy Clause Immunity, there remain unanswered questions about how the doctrine applies 
specifically to mask bans. Only one court to date has grappled with the question. In response to 
California’s mask ban, the federal government sued the state, seeking to invalidate the law under 
Intergovernmental Immunity. The government sought a preliminary injunction prohibiting 
California from enforcing the mask ban against federal officials.137 The government argued that 
the mask ban failed under both prongs of the Intergovernmental Immunity analysis: it directly 
regulated the federal government and discriminated against it. But the U.S. District Court for the 
Central District of California disagreed on the first prong. As explained in further detail below, 
the court held that California’s mask ban did not directly regulate the federal government. 
However, because the ban applied to federal law enforcement officers but not similarly situated 

 

134 Cf. United States ex rel. Drury v. Lewis, 200 U.S. 1 (1906) (if soldiers acted unlawfully, state could 
prosecute them for murder); Idaho v. Horiuchi, 253 F.3d 359 (9th Cir. 2001) (“[A] state may prosecute 
federal agents if they have acted unlawfully in carrying out their duties.”).  
135 A separate explainer discusses Intergovernmental Immunity in the context of state-created damages 
actions against federal officials. See Harrison Stark, State Democracy Rsch. Initiative, Explainer: State-
Created Damages Remedies Against Federal Officials (2025), https://statedemocracy.law.wisc.edu/
assets/files/report-state-created-damages-remedies-against-federal-officials.pdf.  
136 United States v. Washington, 596 U.S. 832, 838–39 (2022) (quotation modified).  
137 Plaintiff’s Motion for a Preliminary Injunction, United States v. California, 2:25-cv-10999 (C.D. Cal. Nov. 
25, 2025) (Doc. 11). 
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state officers, the court found that the law discriminated against the United States and granted 
the federal government’s request for a preliminary injunction.138  
 
It is not yet clear how other courts will approach this issue. As with Supremacy Clause Immunity, 
much will turn on how a court conceptualizes the role of masking in undertaking the federal law 
enforcement functions. But proponents have several arguments that well-drafted mask bans 
apply neutrally and fall sufficiently far from the heartland of the federal function so as not to 
violate the Supremacy Clause.  
 

Direct Regulation 
Do state mask bans directly regulate the federal government? The litigation surrounding 
California’s mask ban demonstrates the unsettled nature of this question.  
 
In September 2025, California enacted two state laws: the No Secret Police Act (the mask ban 
discussed in Part I) and the No Vigilantes Act. The No Vigilantes Act requires any non-uniformed 
law enforcement officer operating in California to “visibly display identification that includes their 
agency” and their name and/or badge number, subject to certain exceptions. Failure to do so is 
punishable as a misdemeanor. It also requires all law enforcement agencies operating in California 
to “maintain and publicly post a written policy on the visible identification of sworn personnel.” 
The law applies to law enforcement at all levels—local, state, and federal.139  
 
In November 2025, the federal government challenged both laws, arguing that both were 
unconstitutional direct regulations because they “constrain[] the conduct of federal agents and 
employees” in the scope of their federal employment.140 As an example, the federal government 
pointed to a 2010 Ninth Circuit case in which the court struck down two city ordinances that 
prohibited federal military recruiters from recruiting or attempting to recruit minors in California 
on the grounds that the state was directly interfering with how federal actors performed their 

 

138 Preliminary Injunction Order, United States v. California. As explained in the next section, the district 
court also considered a related California law—the No Vigilantes Act (SB 805, which required any law 
enforcement officer operating in California to visibly display identification that includes their agency and 
either a name or a badge number. Id. at 4. Because SB 805 did not discriminate against the federal 
government, the court denied the preliminary injunction as to the enforcement of it. That determination—
but not the determination on California’s mask ban—was recently overturned by the Ninth Circuit.  
139 S.B. 805, 2025 Assemb., Reg. Sess. (Cal. 2025), https://leginfo.legislature.ca.gov/
faces/billNavClient.xhtml?bill_id=202520260SB805 (hereinafter “Cal. S.B. 805”).  
140 Memorandum in Support of Plaintiff’s Motion for a Preliminary Injunction at 20–21, United States v. 
California, 2:25-cv-10999 (C.D. Cal. Nov. 25, 2025) (Doc. 11-1) (citing United States v. City of Arcata, 629 
F.3d 986 (9th Cir. 2010)). Citations are to page numbers as assigned by CM/ECF.  
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federal function.141 The federal government asserted that California’s mask ban and identification 
requirements similarly constrained federal officer behavior. Several legal commentators, 
including Professors Noah Chauvin and Vikram Amar, have also offered arguments along these 
lines.142  
 
The U.S. District Court for the Central District of California—the first court to address this specific 
issue—disagreed with the government’s arguments. In its order on the government’s motion for 
a preliminary injunction, the court explained that not every state law constraint on federal agents 
violates Intergovernmental Immunity. The court cited the canonical (albeit somewhat cryptic) 
Supreme Court case addressing the direct regulation standard: Johnson v. Maryland.143  
 
In Johnson, a federal Post Office employee was convicted under Maryland law of driving a vehicle 
without a state-issued driver’s license.144 The Supreme Court overturned the conviction under 
the Supremacy Clause. The Court observed that “an employee of the United States” is not 
generally immune “from state law while acting in the course of his employment,” while 
simultaneously explaining that “even the most unquestionable and most universally applicable of 
state laws . . . will not be allowed to control the conduct of [an agent] of the United States acting 
under and in pursuance of the laws of the United States.”145 Specifically, the Court indicated that 
where “the United States has not spoken,” state law can validly apply, even if it “affect[s] 
incidentally the mode of carrying out the [federal] employment—as, for instance, a statute or 
ordinance regulating the mode of turning at the corners of streets.”146 In contrast, the Supremacy 
Clause forbids a state from “requir[ing] that [federal officials] desist from performance until they 
satisfy a state officer upon examination that they are competent for a necessary part of [their 
federal duties] and pay a fee.”147 The Supreme Court concluded that Maryland’s driver license 
requirement did “not merely touch the Government servants remotely by a general rule of 
conduct” but “la[id] hold of them in their specific attempt to obey orders and require[d] 
qualifications in addition to those that the Government ha[d] pronounced sufficient.”148 It was 
therefore unconstitutional. 
 

 

141 Arcata, 629 F.3d at 991. 
142 See Chauvin, supra note 8, at 9; Amar, supra note 8. 
143 Preliminary Injunction Order at 14–15, United States v. California (citing Johnson v. Maryland, 254 U.S. 
51 (1920)).  
144 254 U.S. at 56. 
145 Id. at 56–57. 
146 Id. at 56. 
147 Id. at 57. 
148 Id. 
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Under Johnson, then, one way to think about whether mask bans or other state laws regulate the 
federal government directly is to ask whether they are like traffic laws that “affect incidentally 
the mode of carrying out [federal agents’] employment” or whether they are more akin to a 
driver’s license requirement that “lays hold of [officials] in their specific attempt to obey orders” 
or requires that they “desist from performance until they satisfy a state” requirement.149 In its 
analysis of California’s mask ban and identification requirement, the district court applied a 
“functional approach,” inquiring into “whether the regulations at issue interfere with or control 
the operations of the Federal Government.”150 Under this approach, the court found the laws to 
be “analogous to traffic laws that, in a similar sense, dictate how a federal officer may operate a 
vehicle on state roads but are nonetheless enforceable against federal officers, subject to 
immunities.”151 
 
The court made this determination because it found that the federal government had “not shown 
that its current practices with respect to masking and identification are essential to federal law 
enforcement operations.”152 “Security concerns” such as doxxing, harassment, and assault “exist 
for federal law enforcement officers with and without masks.”153 But, the court explained, “these 
harms are the result of criminal behavior. A rule that prohibits law enforcement officers from 
wearing masks or requires them to have visible identification does not facilitate or enable 
criminals to harm law enforcement officers.”154 Indeed, the court found “that the presence of 
masked and unidentifiable individuals, including law enforcement, is more likely to heighten the 
sense of insecurity” and make situations more dangerous for everyone involved.155  
 
Additionally, the court noted that “the historical tradition of law enforcement officers not 
masking their identities and the current practice of some federal officers who choose to expose 
their identity alongside colleagues with masks” undermined the DOJ’s argument that masking or 
concealing one’s identity is necessary for federal law enforcement.156 Based on its analysis, the 
district court concluded that the United States was not likely to succeed on the merits of its 
complaint that the mask ban or identification requirement directly regulated the federal 
government in violation of the Intergovernmental Immunity doctrine. However, as explained in 
depth below, the court only denied the government’s request for a preliminary injunction as to 

 

149 Id. at 56–57 
150 Preliminary Injunction Order at 15, United States v. California. 
151 Id. at 15–16. 
152 Id. at 16. 
153 Id.  
154 Id.  
155 Id. at 16–17.  
156 Id. at 17.  
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the identification requirement, after finding that the mask ban was unconstitutional under the 
discrimination prong.  
 
The federal government appealed the denial of the preliminary injunction of the No Vigilantes 
Act (the identification requirement) to the U.S. Court of Appeals for the Ninth Circuit. On April 
22, 2026, the Ninth Circuit held that, contrary to the district court’s conclusion, the No Vigilantes 
Act did directly regulate the federal government and was therefore likely unconstitutional. The 
Court thus granted the United States’ motion for an injunction pending appeal.157  
 
The court began by defining a “direct regulation” under the Intergovernmental Immunity analysis 
as “one that ‘lays hold of’ federal officers ‘in their specific attempt to obey orders and requires 
qualifications in addition to those that the federal Government has pronounced sufficient.”158 A 
direct regulation, the court explained, “imposes conditions upon a function of government, and 
regulates the right to carry on the business of the federal government.”159 
 
The panel concluded that the No Vigilantes Act constituted “direct regulation,” regardless of its 
impact on federal operations, because it “directly regulate[d] conduct reserved to sovereigns.”160 
The panel distinguished the example of traffic laws applying to federal workers—which the 
Supreme Court has said are valid—on the ground that traffic laws “regulat[e] conduct that any 
ordinary citizen could perform,” whereas California’s prohibition on concealing one’s identity 
“applie[d] exclusively to law enforcement agencies and their officers, including federal law 
enforcement agencies and federal law enforcement officers.”161 Because the regulation applied 
to “the federal government qua government,”162 the panel concluded that it was “void 
irrespective of whether the regulated activities are essential to federal functions or operations, 
and irrespective of the degree to which the state law interferes with federal functions or 
operations.”163 
 
Although the panel was only analyzing the identification requirement, not the mask ban, its 
decision complicates any analysis of mask bans under the direct regulation prong. The federal 
government has already cited to the decision in its efforts to invalidate other state mask bans.164 
But there are some strong arguments available to states that well-crafted mask bans can be 
constitutionally applied to federal law enforcement, the Ninth Circuit decision notwithstanding.  

 

157 United States v. California, No. 26-926, 2026 WL 1088674 (9th Cir. Apr. 22, 2026). 
158 Id. at *4 (quoting Johnson v. Maryland, 254 U.S. 51 (1920)) (cleaned up).  
159 Id. 
160 Id. at *6.  
161 Id.  
162 Id.  
163 Id. at *5. 
164 Complaint, United States v. New Jersey, 3:26-cv-4755 (D. N.J. Apr. 29, 2026) (Doc. 1).  
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As an initial matter, there are differences between state mask bans and state laws requiring 
officers to affirmatively display identification that may matter to a court’s analysis, even under 
the Ninth Circuit’s test. For instance, identification requirements necessarily require the law 
enforcement agency to procure and issue identification badges to agents in accordance with 
state law. Mask bans, on the other hand, do not affect the agency in the same way, instead simply 
prohibiting individual officers from masking on the job. Additionally, there is no federal rule or 
policy requiring or even allowing masking, meaning the analysis of a state mask ban may differ 
from a state law regulating agents’ display of identification. Finally, mask bans only affect the 
subset of individuals who choose to mask, rather than all federal agents. In that way, any mask 
bans may be distinguishable as general regulations that happen to affect some federal officers, 
rather than a direct regulation of the federal government.  
 
Additionally, it is far from clear whether other circuits will apply the same legal test as the Ninth 
Circuit panel. As noted above, the panel reasoned that the provision “directly regulated” the 
federal government because it targeted “conduct reserved to sovereigns”—law enforcement 
activity—as opposed to “conduct that any ordinary citizen could perform”—like driving.165 Other 
circuits, however, have not described or applied the doctrine in these formalistic terms. Instead, 
they have focused on whether the regulation truly “controls” a federal function by subjecting it 
to state whims—or, in the words of the Supreme Court, whether a policy “make[s] it unlawful to 
carry out the duties of a federal office without local permission”166—versus incidentally burdening 
federal activity. 
 
The Fifth Circuit, for example, has explained that “the key question” for any Intergovernmental 
Immunity direct regulation challenge is whether “state law seeks to improperly ‘control’ the 
employee’s federal duties,” on the one hand, or “whether the law only ‘might affect incidentally 
the mode of carrying out the employment,’” on the other.167 The Third Circuit, similarly, has 
emphasized that “[i]ntergovernmental immunity is not a formalist doctrine” and embraced a 
“functional, effects-based test” to a recent direct regulation challenge.168  
 
Under an approach that emphasizes the same “anti-interference throughline”169 as the Third and 
Fifth Circuit decisions, states have arguments that especially where, as here, there is no federal 
requirement to mask, state laws that allow masking under only certain conditions fail to “impose 
a burden on the federal government in a way the intergovernmental immunity doctrine considers 

 

165 United States v. California, 2026 WL 1088674 at *6. 
166 Jefferson Cnty., Ala. v. Acker, 527 U.S. 423, 440–41 (1999) 
167 Texas v. U.S. Dep't of Homeland Sec., 123 F.4th 186, 206 (5th Cir. 2024) (quoting Johnson v. Maryland, 
254 U.S. 51, 56 (1920)) 
168 CoreCivic, Inc. v. Governor of N.J., 145 F.4th 315, 322-23 (3d Cir. 2025). 
169 Id. at 322. 



26 
 

 

problematic.”170 Instead, they are arguably more akin to the kind of generally applicable state law 
that the Supreme Court has held can apply to federal officials, even if it “affect[s] incidentally 
the mode of carrying out the [federal] employment—as, for instance, a statute or ordinance 
regulating the mode of turning at the corners of streets.”171 
 
Indeed, the Ninth Circuit’s decision does not fully explain its conclusion that the No Vigilantes Act 
“seeks to control [federal officials’] conduct in performing law enforcement operations;” 
“purports to override the federal government’s power to determine whether, how, and when to 
publicly identify its officers;” and “in so doing, it aims to regulate the manner and conditions under 
which federal agents can enforce federal law.”172 One of the case’s disputes centered on whether, 
or how, federal law speaks to identification requirements in the first place—or, put differently, 
whether these requirements truly affect officers’ conduct in their official, authorized capacity. 
But as noted above, especially given that federal leadership appears to have disclaimed any 
affirmative masking directive, instead leaving any decision to mask to individual officers, it is not 
clear that even under the Ninth Circuit panel’s test, a mask ban would “control” federal officials 
in the same way as the No Vigilantes Act.  
 
To be sure, other courts could conclude, similar to the Ninth Circuit’s analysis, that a state policy 
dictating when federal officials may conceal their identities “directly” regulates how they perform 
a federal function, similar to the driver’s license requirement in Johnson. Depending on the 
jurisdiction, though, states can credibly attempt to analogize mask bans to traffic or other laws 
that only “affect incidentally the mode of carrying out” federal immigration enforcement. As 
described above in Section II.A, no federal statute or regulation expressly addresses masking in 
these circumstances, which suggests that this is a matter on which “the United States has not 
spoken,” and that mask bans do not impede any “attempt to obey orders.”173 Likewise, states are 
not attempting here to determine whether federal actors are “competent” to perform their 
duties, and there are also strong arguments, discussed above, that masking is neither necessary 
nor proper for achieving the bona fide objectives of federal immigration enforcement.174  
 
In addition to the California decision, a recent Fifth Circuit decision provides a useful example for 
thinking through the direct regulation prong of the Intergovernmental Immunity analysis. Last 
year the Fifth Circuit denied the federal government’s invocation of Intergovernmental Immunity 
when Texas brought common-law conversion and trespass claims against federal Border Patrol 

 

170 United States v. New York, 810 F. Supp. 3d 329, 354 (N.D.N.Y. 2025). 
171 Johnson v. Maryland, 254 U.S. 51, 56 (1920). 
172 United States v. California, No. 26-926, 2026 WL 1088674, at *5 (9th Cir. Apr. 22, 2026) 
173 Johnson, 254 U.S. at 56–57.   
174 Supra Section II.A.2. 
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agents.175 The agents had cut a concertina wire fence that the State had placed along part of its 
border with Mexico. The federal government argued that removing the wire was “sometimes 
necessary to fulfill [the Border Patrol’s] statutory duty of ‘patrolling the border to prevent the 
illegal entry of aliens into the United States,’”176 and that Texas’s lawsuit was thus invalid under 
Intergovernmental Immunity because it sought to “directly regulate the federal government’s 
operations.”177 
 
The Fifth Circuit disagreed. The court explained that “the key question” on the regulation prong 
“is whether state law seeks to improperly ‘control’ the employee’s federal duties, or whether the 
law only ‘might affect incidentally the mode of carrying out the employment.’”178 Even though 
Texas’s suit impacted how the federal agents carried out their duties, and even though it 
“impose[d] a burden on agents,” Intergovernmental Immunity was not implicated because the 
impact and burden were only incidental to achieving the federal policy.179  
 
Such reasoning could apply to state mask bans as well. Proponents of these laws may cast them 
as laws only “incidentally” affecting “the mode of carrying out” an agent’s duties without 
“prohibit[ing] the federal government from enforcing immigration law,” or otherwise interfering 
with authorized federal duties.180  
 
Overall, it is difficult to predict how other courts might evaluate these arguments. There are 
compelling precedents that could be argued to support both sides. The federal government will 
no doubt continue to argue vigorously that any attempt to enforce a state mask ban against 
federal agents amounts to impermissible direct regulation of federal affairs in violation of 
Intergovernmental Immunity. But, depending on the specifics of the mask bans at issue, states 
may be able to counter with arguments and precedents that their laws do not directly regulate 
federal actors in ways the doctrine forbids.  
 

Discrimination 
On the second prong of the Intergovernmental Immunity analysis—whether the state law 
discriminates against the federal government—there are again persuasive arguments on both 
sides, depending on the specifics of the law at issue.  

 

175 Texas v. U.S. Dep't of Homeland Sec., 123 F.4th 185, 193–94 (5th Cir. 2024). 
176 Id. at 192 (citing 8 U.S.C. § 1357(a)(3)). 
177 Id. at 205. 
178 Id. at 206 (citing Johnson v. Maryland, 254 U.S. 51, 56–57 (1920)).  
179 Id. at 207.   
180 Id. at 206.   
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As a threshold matter, any mask ban that applied only to federal law enforcement officers would 
almost certainly be unconstitutional under this prong.181 State governments cannot single out 
federal agents for differential treatment without running afoul of Intergovernmental Immunity. 
The U.S. District Court for the Central District of California’s recent ruling on California’s mask 
ban illustrates this proposition. Although the court found that the mask ban did not directly 
regulate federal officers, as discussed above, the district court nonetheless granted the 
government’s request for a preliminary injunction.182 California’s mask ban applies to law 
enforcement at the local and federal level, as well as law enforcement from other states, but does 
not apply to “similarly situated” California “state law enforcement officers.”183 As such, the district 
court found that the federal government was likely to succeed on the merits of its claim that the 
mask ban unlawfully discriminated against the federal government in violation of the 
Intergovernmental Immunity doctrine.184 After the court’s ruling, Democratic lawmakers in 
California introduced a bill to amend the mask ban to apply to state officials, but it has not been 
enacted.185 
 
Despite the carve out in California’s law, many of the proposed mask bans discussed previously 
in Part I apply to law enforcement officers at all levels of government—local, state, and federal. 
So, at least on their face, they do not overtly discriminate against the federal government. But 
even absent overt discrimination, mask bans may still fail under this prong. From the federal 
government’s perspective, mask bans are targeting and discriminating against federal agents 
because they aim to hamper ICE’s current ways of operating. Statements from some state 
officials seem to acknowledge such motivations.186 Governor Newsom’s press release on 
California’s mask bans, for example, states that the law is part of the state’s efforts “to protect 
residents from tactics being employed by President Trump and Stephen Miller’s secret police.”187 
 

 

181 See United States v. City of Arcata, 629 F.3d 986, 991 (9th Cir. 2010) (citing North Dakota v. United 
States, 495 U.S. 423, 435 (1990)). 
182 Preliminary Injunction Order at 30, United States v. California. 
183 Id. at 22. 
184 Id. at 21–23.  
185 S.B. 1004, 2025–2026 Assemb., Reg. Sess. (Cal. 2026), https://legiscan.com/CA/bill/SB1004/2025.  
186 E.g., Co-Sponsorship Memo Details: No Secret Police: Unmask ICE, Pa. State Senate (July 24, 2025), 
https://www.palegis.us/senate/co-sponsorship/memo?memoID=47146.  
187 Press Release, Gov. Gavin Newsom, Governor Newsom signs laws to protect school children and 
hospital patients, and limit fear tactics used by Trump’s secret police force to terrorize communities (Sep. 
20, 2025), https://www.gov.ca.gov/2025/09/20/governor-newsom-signs-laws-to-protect-school-
children-and-hospital-patients-and-limit-fear-tactics-used-by-trumps-secret-police-force-to-
terrorize-communities.  
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At least some courts, however, have disclaimed the relevance of such statements, explaining that 
“the intergovernmental immunity analysis is not concerned with the potential ‘nefarious motive’ 
behind the challenged law.”188 Instead, some courts focus on the text of the law and its practical 
effects. Proponents of mask bans thus have a strong argument that facially neutral laws that 
apply to all levels of law enforcement survive the Intergovernmental Immunity challenge. As the 
Supreme Court has written, “the State does not discriminate against the Federal Government 
and those with whom it deals unless it treats someone else better than it treats them.”189  
 

* * * 
 
In many respects, the central inquiry under both the Supremacy Clause Immunity and 
Intergovernmental Immunity doctrines discussed above will look similar and turn on similar 
arguments. At the core of both doctrines is the central question discussed at the beginning of 
this part: Do state laws that limit masking by law enforcement interfere with the federal 
government’s operations in a way that offends the Supremacy Clause? While mask ban 
opponents will insist that they do, proponents have credible and potentially persuasive 
arguments that states in our federalist system may constitutionally apply these laws to federal 
agents. 
 

III. Other Options for States 
Whether or not state mask bans are ultimately upheld in court, they are not the only tool at states’ 
disposal for limiting or discouraging law enforcement masking. There are several other 
approaches states can take. 
 
First, states can potentially incorporate anti-masking provisions into civil laws that impose liability 
for intentional state torts. The Federal Tort Claims Act (FTCA) contains a proviso waiving federal 
sovereign immunity for claims of assault, battery, false imprisonment, false arrest, abuse of 
process, or malicious prosecution against any federal investigative or law enforcement officer.190 

 

188 GEO Grp., Inc. v. City of Tacoma, No. 3:18-CV-05233, 2019 WL 5963112, at *6 n.2 (W.D. Wash. Nov. 13, 
2019); see also USPS v. City of Berkeley, 288 F. Supp. 3d 963, 968–69 (N.D. Cal. 2017) (noting that 
“supposed nefarious motive[s]” by those who passed the challenged law were “irrelevant” and “allegations 
of legislative motive behind the [challenged law’s] passage would not suffice to establish 
unconstitutionality”).  
189 North Dakota, 495 U.S. at 438 (quoting Washington v. United States, 460 U.S. 536, 544–45 (1983)). 
Selective prosecution of the mask bans solely against federal officials could change this analysis, as the 
practical effects would then be discriminatory towards the federal government.  
190 28 U.S.C. §2680(h).  
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In other words, through the mechanisms of the FTCA, individuals may bring claims against federal 
law enforcement agents for those specific torts. States may seek to make these tort claims more 
powerful by providing for additional liability when the tort is committed by an officer wearing a 
mask. For example, California’s mask ban includes a provision that “any person who is found to 
have committed an assault, battery, false imprisonment, false arrest, abuse of process, or 
malicious prosecution, while wearing a facial covering in a knowing and willful violation of this 
section shall not be entitled to assert any privilege or immunity for their tortious conduct against 
a claim of civil liability, and shall be liable to that individual for the greater of actual damages or 
statutory damages of not less than ten thousand dollars, whichever is greater.”191 The application 
of this provision has not been tested in courts, but on its face it discourages mask wearing by 
subjecting federal officers to increased state tort liability for torts committed while masked. 
Long-term, this legal change could curb mask wearing in states that adopt it.  
 
Second, at least one commentator has suggested that states or localities could affirmatively 
authorize or even require their law enforcement officers to “verify[] the identity of purported ICE 
agents operating in their jurisdictions.”192 Even without such direct authorization, officers can 
likely request such verification as part of their ordinary duties. Given the rise of “high-profile 
crimes committed by individuals impersonating police officers and ICE agents, state and local 
police are under no obligation to take it on faith that masked men seizing people off of the streets 
have lawful authority to do so.”193 For example, the No Vigilantes Act in California would authorize 
state officers to “request an alleged law enforcement officer to present identification when there 
is probable cause or reasonable suspicion to believe the alleged law enforcement officer has 
committed a crime, including, but not limited to, impersonating a peace officer.”194 
 
Third, state and local governments can take various measures designed to encourage federal 
agents to unmask. For example, states and localities are “in a strong position to negotiate with 
ICE over how the federal agency conducts operations within their jurisdiction” because they 
“have access to significant resources—including internal databases, local knowledge, and 
manpower—that ICE often lacks.”195 States or localities could withhold cooperation with ICE 

 

191 Cal. S.B. 627.  
192 Chauvin, supra note 8, at 10.  
193 Id. (footnote omitted).  
194 No Vigilantes Act, S.B. 805 § 9, 2025 Assemb., Reg. Sess. (Cal. 2025), 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202520260SB805. Other portions of 
the Act, such as the provision making it a misdemeanor for federal law enforcement officers not to wear 
identifying information, id. § 10, may or may not be unconstitutional for the reasons discussed in this 
explainer. 
195 Chauvin, supra note 8, at 11.  
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unless and until it changes its operational policies, including on masking. And at least one 
commentator has suggested that, if state or local governments made it a priority to “apprehend 
and prosecute those perpetrating crimes targeting ICE,” agents may be less likely to mask.196  
 
Fourth, state courts can take action to prohibit masking in their facilities. For example, in 
September 2025, Connecticut Supreme Court Chief Justice Raheem Mullins issued a new policy 
that prohibits law enforcement agents from wearing face coverings in court facilities unless they 
have a medical need or prior approval from the judiciary.197 
 
Finally, many states and some localities have existing mask bans that are generally applicable to 
the public that could potentially be used against federal officials in some ways.198 For example, 
Florida has laws, which were originally aimed at the Ku Klux Klan, that prohibit people above the 
age of 16 from wearing a mask, hood, or other facial disguise in specified places when the wearer 
intends to interfere with the exercise of a person’s legal rights, to deprive any person of equal 
protection, or “intimidate, threaten, abuse, or harass.”199 Other states could consider passing 
similar mask bans that apply more generally—such as mask bans that apply to anyone purporting 
to be a law enforcement officer. 
 
Could such mask bans be used to prosecute masked federal agents? Maybe.200 If the law’s 
predicates are met (e.g., that the perpetrator acted “with the intent to intimidate, threaten, 
abuse, or harass” or to violate someone’s civil rights), agents could have difficulty invoking the 
protections of either Supremacy Clause Immunity or Intergovernmental Immunity. And such 
generally applicable mask bans—general rules that regulate “conduct that any ordinary citizen 
could perform,”—would avoid the Ninth Circuit panel’s concern with state laws that “regulate[] 
the government qua government.”201 These laws may thus allow state officials to prosecute 

 

196 Chauvin, supra note 8, at 11–12  
197 Maysoon Khan, Connecticut Official Bans Masked ICE Agents, Warrantless Arrests in State Courts, Conn. 
Public Radio (Sep. 16, 2025, at 16:07 ET) https://www.ctpublic.org/news/investigative/2025-09-
16/connecticut-court-bans-ice-arrests-face-masks.  
198 Simoni, supra note 7, at 241 n.6 (collecting anti-mask laws in fifteen states, D.C., and a handful of 
localities); cf. Russ Doty, Commentary: We can fight the feds with laws you may not know about, Minn. 
Reformer (Mar. 4, 2026), https://minnesotareformer.com/2026/03/04/we-can-fight-the-feds-with-
laws-you-may-not-know-about/ (arguing for the application of anti-mask laws against federal officers). 
199 See Fla. Stat. §§ 876.12–15 & 876.155; see also Robinson v. State, 393 So.2d 1076 (Fla. 1980); Nicol v. 
State, 939 So. 2d 231, 234 n.2 (Fla. Dist. Ct. App. 2006); see generally Allen, supra note 7. 
200 Note, however, that Florida’s mask ban exempts people engaged in “employment where a mask is worn 
for the purpose of ensuring the physical safety of the wearer, or because of the nature of the occupation, 
trade, or profession.” Fla. Stat. § 876.16. 
201 See United States v. California, No. 26-926, 2026 WL 1088674, at *4, *6 (9th Cir. Apr. 22, 2026). 
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masked federal law enforcement in at least some circumstances without having to enact new 
legislation, or without enacting legislation that applies solely to law enforcement.  

Conclusion 
Courts and commentators have long pondered and debated the question of when and how state 
and local governments can regulate federal officers. Current state efforts to prohibit law 
enforcement from masking while performing their official duties highlight unanswered questions 
in the Supremacy Clause and Intergovernmental Immunity doctrines. How should courts 
determine what actions are “authorized” by federal law? When is something necessary and proper 
to the fulfillment of federal duties? Where is the line between state laws that incidentally burden 
the federal government and those that directly regulate it? These are the questions that will be 
sorted out in court. While existing doctrine gives opponents of these laws ample grounds to 
challenge them, it also offers proponents a variety of cogent defenses.  
 
 
 
 

 


