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 In 1972, Congress passed the Clean 
Water Act (CWA)Amendments.

The CWA amended the then existing 
Federal Water Pollution Control Act, 
which remains the controlling law.



 The CWA aims to prevent, reduce, and 
eliminate pollution in the nation's water in 
order to “restore and maintain the chemical, 
physical, and biological integrity of the 
Nation's waters.” 33 U.S.C. § 1251 (CWA § 101).

 The CWA achieves these purposes in 
multiple ways—water quality requirements 
on States; permitting requirements; wetlands 
regulation; funding, and others. 

3



33 U.S.C. §1362 (CWA §502)

 A discharge of pollutants to a navigable water is prohibited unless the 
discharger has a permit from U.S. EPA or a delegated state. 

 “Discharge of pollutants” means (A) any addition of any pollutant to 
navigable waters from any point source, (B) any addition of any 
pollutant to the waters of the contiguous zone or the ocean from any 
point source other than a vessel or other floating craft.

 The term “pollutant” means dredged spoil, solid waste, incinerator 
residue, sewage, garbage, sewage sludge, munitions, chemical wastes, 
biological materials, radioactive materials, heat, wrecked or discarded 
equipment, rock, sand, cellar dirt and industrial, municipal, and 
agricultural waste discharged into water.

 “Navigable waters” mean “waters of the United States, including the 
territorial seas.”
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40 C.F.R. §122.2, U.S. EPA Rules
Discharge of a pollutant means: 

(a) Any addition of any “pollutant” or combination 
of pollutants to “waters of the United States” from 
any “point source,” or 

(b) Any addition of any pollutant or combination 
of pollutants to the waters of the “contiguous zone” 
or the ocean from any point source other than a 
vessel or other floating craft which is being used as a 
means of transportation. 
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30 C.F.R. § 120.2 Definitions. For the purpose of this regulation these terms are defined as follows:
(a) Waters of the United States means:

(1) Waters which are:
(i) Currently used, or were used in the past, or may be susceptible to use in interstate or foreign 

commerce, including all waters which are subject to the ebb and flow of the tide;
(ii) The territorial seas; or
(iii) Interstate waters, including interstate wetlands;

(2) Impoundments of waters otherwise defined as waters of the United States under this definition, other 
than impoundments of waters identified under paragraph (a)(5) of this section;

(3) Tributaries of waters identified in paragraph (a)(1) or (2) of this section:
(i) That are relatively permanent, standing or continuously flowing bodies of water; or
(ii) That either alone or in combination with similarly situated waters in the region, significantly affect 

the chemical, physical, or biological integrity of waters identified in paragraph (a)(1) of this section;
(4) Wetlands adjacent to the following waters:

(i) Waters identified in paragraph (a)(1) of this section; or
(ii) Relatively permanent, standing or continuously flowing bodies of water identified in 

paragraph (a)(2) or (a)(3)(i) of this section and with a continuous surface connection to those waters; or
(iii) Waters identified in paragraph (a)(2) or (3) of this section when the wetlands either alone or in 
combination with similarly situated waters in the region, significantly affect the chemical, physical, or 
biological integrity of waters identified in paragraph (a)(1) of this section; . . .
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(6) Significantly affect means a material influence on the chemical, physical, or biological integrity of waters 
identified in paragraph (a)(1) of this section. To determine whether waters, either alone or in combination with 
similarly situated waters in the region, have a material influence on the chemical, physical, or biological 
integrity of waters identified in paragraph (a)(1) of this section, the functions identified in paragraph (c)(6)(i) of 
this section will be assessed and the factors identified in paragraph (c)(6)(ii) of this section will be considered:

(i) Functions to be assessed:
(A) Contribution of flow;
(B) Trapping, transformation, filtering, and transport of materials (including nutrients, sediment, 

and other pollutants);
(C) Retention and attenuation of floodwaters and runoff;
(D) Modulation of temperature in waters identified in paragraph (a)(1) of this section; or
(E) Provision of habitat and food resources for aquatic species located in waters identified in 

paragraph (a)(1) of this section;
(ii) Factors to be considered:

(A) The distance from a water identified in paragraph (a)(1) of this section;
(B) Hydrologic factors, such as the frequency, duration, magnitude, timing, and rate of hydrologic 

connections, including shallow subsurface flow;
(C) The size, density, or number of waters that have been determined to be similarly situated;
(D) Landscape position and geomorphology; and
(E) Climatological variables such as temperature, rainfall, and snowpack
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Whether a wetland significantly affects a  navigable water or its tributaries is no 
longer relevant.  U.S. Supreme Court held that CWA jurisdiction only applies to 
wetlands with a continuous surface connection to bodies that are “waters of the 

United States” in their own right,’ so that they are ‘indistinguishable’ from those 
waters. Sackett v. EPA, 598 U.S. 651 (2023).



 The CWA, EPA’s Rules, 
and the Sackett decision 
related to federal 
jurisdiction.

 Vermont, like all states, 
has authority to regulate 
to a higher standard and 
prohibit or regulate 
activity not prohibited or 
regulated under the 
CWA and its rules. 

(a) No person shall 
discharge any waste, 
substance, or material into 
waters of the State . . . 
without first obtaining a 
permit for that discharge 
from the Secretary. 10 
V.S.A.  1259(a).

“Waters” includes all rivers, streams, creeks, 
brooks, reservoirs, ponds, lakes, springs, and all 

bodies of surface waters, artificial or natural, that 
are contained within, flow through, or border 
upon the State or any portion of it. 10 VSA 1251
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 Vermont has enacted permitting requirements in addition to the federal CWA, 
including:

 State stormwater operating permits for construction or expansion of 1 acre of 
impervious surface (½ acre in 2022).

 State permitting for activities in a significant wetland or buffer of a significant 
wetland.

 Stream alteration permits for altering the course of a watercourse by moving, 
filling, or excavating 10 cubic yards of instream material in any year.

 Lake shoreland permit for cleared area or impervious surface in a  lake 
shoreland area. 

 State large farm and medium farm permitting.



NPDES requires permits for:

 Concentrated animal feeding operations (CAFOs)

 Industrial wastewater 

 Municipal wastewater 

 Stormwater—runoff from construction sites, urban 
development, and industrial sites

 Residual Designation Authority (RDA)--Permit may be 
required when EPA determines that the discharge contributes to 
a violation of a water quality standard or is a significant 
contributor of pollutants to waters of the U.S.
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 EPA’s enforcement of the CWA operates largely through the 
CWA permitting programs with RDA as a hook.

 EPA may delegate a state agency as the permitting and 
enforcement authority in the state.

 In 1974, EPA delegated ANR as the CWA permitting 
authority for Vermont.

 Approximately, 47 states have been delegated.

 EPA retains oversight over permit issuance and may make 
recommendations and require conditions for federally 
required permits such as wastewater permits.
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 States must establish water quality standards for state 
waters. 33 U.S.C. § 1313 (CWA § 303(a)).

 The standards must ensure full support of designated 
uses of the water.  The designated uses are:

Public Water Supply Aesthetics

Fishing Irrigation

Boating Aquatic Biota

Swimming Aquatic Habitat
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VWQS: https://dec.vermont.gov/sites/dec/files/documents/wsmd_water_quality_standards_2016.pdf



 The CWA requires states to report every two years on the quality 
of state waters.

 7,100 miles of rivers and streams.
 280 lakes, ponds, and reservoirs over 20 acres; 206 lakes, ponds, 

and reservoirs less than 5 acres. 

 242,219 acres of lakes, reservoirs and ponds, including 171,967 
acres of Lake Champlain in Vermont.

 Approximately 300,000 acres of freshwater wetlands.

 Results indicate that the majority of waters meet standards—e.g., 
in 2016, of the 5,798 miles of rivers assessed, 4,389 miles fully 
supported all designated uses.
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 Requires states at least every three years to review 
whether state waters comply with the state water 
quality standards.  33 U.S.C. § 1313 (CWA § 303(d)).

 If a water, or water segment, does not meet state water 
quality standards, it is designated IMPAIRED, and the 
the state must develop a cleanup plan for the water—
total maximum daily load plan.  33 U.S.C. § 1313 (CWA 
§ 303(d)). 

TOTAL MAXIMUM DAILY LOAD (TMDL)
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https://dec.vermont.gov/sites/dec/files/documents/PriorityWatersList_PartA_303d_2022.pdf 



 Lake Memphremagog TMDL

 Deerfield River segment
 Rock River segment
 Connecticut River TMDL Pending

 Lake Carmi TMDL

 Otter Creek
 Winooski River segment
 White River, third branch
 Hoosic River 
 Mettawee River segment
 Lake Champlain TMDL
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Phosphorus/Nutrients
from

Agricultural Runoff/Stormwater

Sediment/Turbidity/Flow
from

Stormwater/Streambank Erosion
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 A TMDL is a target or goal that, when reached, should result in the 
cleanup of the water so that it meets the State water quality standards 
and is no longer impaired.

 The maximum amount of a pollutant allowed to enter a water from 
existing sources so that the water will meet and continue to meet water 
quality standards.

 This does not mean zero.  Some amount likely will be allowed to enter 
the waterbody.

 Where are the pollutants coming from:
Point source: pipes, ditches, etc. (WLA)
Nonpoint source: overland flow, streambank erosion (LA)

 If a TMDL relies on nonpoint source reduction, it must include a margin 
of safety to account for uncertainty in predicting how well pollutant 
reductions will result in meeting water quality standards. (MOS)
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 Actions necessary to clean up 
a water are included in a 
separate implementation 
plan.
 An implementation plan 

can include a suite of 
activities to remediate the 
water.

 The suite of activities can 
apply to all waters that drain 
to the impaired water.
 E.g.,  Waters draining to 

the Winooski River in 
Montpelier fall under the 
Lake Champlain TMDL. 
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 CWA NPDES Permitting 
Authority—i.e. Permits 
for Ground Alteration, 
Wastewater, CAFOs, 
Urban Stormwater, 
Industrial Stormwater, 
and Designated Sources.

 All of EPA’s Authority.
 Additional State 

programs for stormwater 
control.

 Agricultural controls.
 Transportation controls.
 Cost Effective
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 The CWA requires EPA to approve each TMDL 
proposed by a state.

 CWA technically does not require EPA to approve an 
implementation plan.

 But EPA may not approve a TMDL until it is satisfied 
with the implementation plan.

 The State negotiated with EPA to reach an agreement 
on what the State could implement under State law, 
without EPA imposing less-effective permitting 
requirements. 
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Act 64 of 2015:  Vermont 
Clean Water Act

Purpose
Provide mechanisms, 

staffing, and financing
necessary for State 

waters to achieve and 
maintain compliance 

with the Vermont water 
quality standards.



 Established a Clean Water Fund Special Fund 
to assist the State in complying with water 
quality requirements.

 A Clean Water Board shall administer the Fund.

 The Board consists of the Secretaries of ANR, 
AAFM, AOT, ACCD, and Administration.

In 2018, 4 members of the public appointed by 
the Governor were added to the Board’s 
membership. 
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Proposed 2026 Budget at: https://dec.vermont.gov/sites/dec/files/WID/CWIP/2024-12-
03_FINAL_SFY26CleanWaterBudgetRecommendation.pdf
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ANR AAFM
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6 V.S.A. 
§4810(d)

Mandated 
MOU for 

Cooperation

Under the NPDES permit program, all
point sources that discharge pollutants

to waters of the United States must
apply for an NPDES permit and may

discharge pollutants only in compliance
with the terms of that permit. Such
permits must include any nationally

established, technology-based effluent
discharge limitations 

Available at: 
https://dec.vermont.gov/sites/dec/files/docu

ments/MOU_AAFM-
ANR_AgriculturalWaterQualityPrograms_201

7-03-17.pdf



35

Under the NPDES permit program, all
point sources that discharge pollutants

to waters of the United States must
apply for an NPDES permit and may

discharge pollutants only in compliance
with the terms of that permit. Such
permits must include any nationally

established, technology-based effluent
discharge limitations 



 The  standards for the Vermont 
agricultural water quality 
program were designed to be as 
protective as the NPDES CAFO 
permit, while avoiding the need 
for NPDES permits.

 RAP § 6.01(a): Farms shall not 
create any discharge of 
agricultural wastes to surface 
waters of the State through a 
discrete conveyance such as, but 
not limited to, a pipe, ditch, or 
conduit without a permit from 
the Secretary of ANR.

Federal CAFO Requirements for Dairy 
Cows and Cattle

40 C.F.R. §412.31(a) 

(a) For CAFO production areas. Except 
as provided in paragraphs (a)(1) through 
(a)(2) of this section, there must be no 
discharge of manure, litter, or process 
wastewater pollutants into waters of the 
U.S. from the production area, including 
design of the facility to maintain no 
discharge from precipitation from 25-
year, 24-hour storm. 
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40 C.F.R. § 123.63 33 U.S.C. § 1342(c)(3)
(aka CWA §402(c)(3))
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Petition EPA to correct or withdraw VT NPDES delegation for failure to
exercise control over agricultural point source discharges.
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Based on Region 1’s review of the information contained in the Petition, as well as our own investigation, it is 
clear that Vermont has not adequately addressed deficiencies in its CAFO program and has not complied with 
the requirements of the 2013 Corrective Action Plan. The flaws in this program are preventing Vermont from 

adequately controlling phosphorus discharges from CAFOs, which contribute to severe water quality problems 
in Lake Champlain and other water bodies in the state. Significant changes to the state’s implementation of the 

program are necessary to ensure Vermont meets the obligations associated with its NPDES authorization. 



Therefore, to expeditiously resolve ANR’s failure to carry out its obligations as the 
entity authorized to administer the NPDES program and avoid program removal, ANR 
needs to present a proposed corrective action plan and timeframe for resolution of 

the issues to EPA on or before December 5, 2024 (90 days from receipt of this letter). 
The corrective action plan must meet the following requirements: 1) ANR personnel 

must inspect all potentially jurisdictional farms to determine if a CAFO permit is 
required; 2) ANR personnel must review nutrient management plans and issue CAFO 

permits consistent with state and federal requirements; 3) ANR must comprehensively 
track permitting, monitoring and enforcement actions; 4) ANR must enforce against 

farms that are discharging without a permit; 5) ANR must have sufficient personnel to 
fully implement the foregoing requirements in a timely manner; 6) ANR must seek the 

necessary statutory and regulatory authority to fully implement the CWA 
requirements; and 7) ANR must include a reasonable but expeditious timeline, 

including a date certain for the completion of a corrective action plan. EPA expects to 
review and, if satisfactory, approve the plan quickly given the ongoing and 

unauthorized discharges from CAFOs in Vermont, with the resultant adverse impacts 
on water quality. EPA expects that ANR will immediately execute the plan as approved, 

and EPA will consult with ANR as necessary and appropriate. 
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EPA’s Mandates Are Largely Policy Decisions for 
the Legislature
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 See handout of evolution of State and federal 
agricultural water quality requirements over the past 
40 years.

 Some issues remain unanswered—e.g. application of 
regulation to subsurface tile drainage.

 Big question will be whether to transfer the entire 
agricultural water quality program to ANR or to 
enhance and implement the existing ANR CAFO 
permit program while maintaining an AAFM 
agricultural water quality program. 
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 Vermont Clean Water Initiative 2020 Performance Report: Lake Champlain 
TMDL Progress Report
 97% of phosphorus load reductions between 2016 and 2020 associated 

with agricultural projects.
 Load reductions from agricultural project to three reasons:

1. Agricultural conservation practices are highly cost-effective in 
treatment of phosphorus; 

2. Substantial federal funds leveraged through the USDA-NRCS layer 
on top of state funds; and  

3. Existing methods to estimate agricultural load reductions, which other 
land use sectors lack.

 96% of agricultural reductions in 2020 were associated with annual 
practices with one-year lifespan.  If level of effort is not maintained, load 
reductions will not carry through to future years.
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 Water quality programs not addressed today include:
 Wetlands law, State and federal
 Basin planning
 Water classification
 Stream alteration
 Aquatic nuisance control
 Use of surface waters—wake boats, etc. 
 Lake shoreland development
 Combined sewer overflows
 Water quality standard for PFAS
 Surface water diversion
 Microplastics—standards, land application, sources.
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 Water quality law in Vermont has a long history. 

 Administration of the Clean Water Act and the multiple 
State water quality programs can be difficult and expensive.

 Water quality also inspires passionate advocates who care 
deeply about the condition and use of waters in the State. 

 Despite negative media and recent EPA oversight, ANR and 
AAFM do sincerely attempt to preserve and improve the 
waters of the State.

 Unfortunately, achieving the goals that most everyone 
wants—clean, quality surface waters—is harder and will 
have a longer term for success than most would hope.  
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