
Overview of Water 
Regulation

For Data Centers and Other Applicable Entities



Groundwater—
Public Trust

• It is the policy of the State that the 
groundwater resources of the State are held in 
trust for the public. 10 V.S.A. §1390(5)

• A public trust analysis is distinct from 
government regulation under the police power. 
The 2005 Groundwater Protection Rule and 
Strategy is a police power regulation, as is 
evident from its principle that “[g]roundwater 
is of critical importance to the State of 
Vermont and must be actively protected and 
managed in order to protect public health and 
welfare.” § 12-302(1)(a) (emphasis added). In re 
Omya Solid Waste Facility Final Certification, 
Env. Division (2011).



Groundwater 
Protection Rule 

and Strategy



Permitting the Use of 
Groundwater



Surface Waters
Are Also Held in the Public Trust



Surface Water Permit Programs



CWA 
Requirements-

NPDES Permitting

 Discharge of pollutants from a point 
source into a navigable water-e.g., 
wastewater treatment, industrial 
discharge, etc.

 The construction stormwater permit for 
disturbance of more than one acre of 
land.

 The multisector general permit for 
stormwater runoff from industrial sites.

 The municipal separate storm sewer 
permit for stormwater control in 
specified towns.

 The concentrated animal feeding 
operation permit for certain farms that 
have an actual discharge or are 
proposing an actual discharge.



CWA Permitting

 EPA’s enforcement of the CWA operates largely through the CWA permitting 
programs with RDA as a hook.

 EPA may delegate a state agency as the permitting and enforcement authority 
in the state.

 In 1974, EPA delegated ANR as the CWA permitting authority for Vermont.

➢Approximately 47 states have been delegated.

 EPA retains oversight over permit issuance and may make recommendations 
and require conditions for federally required permits such as wastewater 
permits.



Vermont-Specific 
Permitting

• Vermont has enacted permitting requirements in addition to the federal 
CWA, including:

o State stormwater operating permits for construction or expansion of 
½ acre of impervious surface (2022);

o State permitting for activities in a significant wetland or buffer of a 
significant wetland;

o Stream alteration permits for altering the course of a watercourse by 
moving, filling, or excavating 10 cubic yards of instream material in 
any year;

o Lake shoreland permits for cleared area or impervious surface in a  
lake shoreland area; and 

o State large farm and medium farm permitting.



Land Use Regulation of Water—Act 250

Development means:
***

(x) Any withdrawal of more than 
340,000 gallons of groundwater 
per day from any well or spring on a 
single tract of land or at a place of 
business, independently of the 
acreage of the tract of land or 
place of business, if the 
withdrawal requires a permit under 
section 1418 of this title or is by a 
bottled water facility regulated 
under chapter 56 of this title. 

(b) Tier 1A area status 
requirements. 
(1) To obtain a Tier 1A area status 

under this section, a 
municipality shall demonstrate 
to the Board that it has each of 
the following: 

***
(H) Public water and 

wastewater systems or planned 
improvements have the capacity to 
support additional development 
within the Tier 1A area. 



Land Use 
Conservation of 
Water—Act 250



Land Use to Protect Water—Municipal Regulation



Site Specific 
Conditions
What may be 
required for any 
development or water 
use will depend on 
multiple site-specific 
conditions.

Where is the use located?

What use is proposed? 

Does the nature of the use require additional 
regulation—management of hazardous material?

How much water will be used?  Where will the water 
go?

How big is the site?  How many people will use it?
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