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because the only way the public can get
clarity is through the non-binding and
non-public classification letters process,
due process concerns are further
compounded as entities are denied an
opportunity to know what the law is
and how to conform their conduct
accordingly.

Department Response

In light of the many cases rejecting
such challenges, the Department does
not believe the term “readily” is vague,
Nonetheless, to avoid any doubt, the
final rule provides additional clarity on
the application of “readily.” The rule
now expressly excludes from the
definitions of “frame or receiver,” a
“forging, casting, printing, extrusion,
unmachined bady, or similar article that
has not yet reached a stage of
manufacture where it is clearly
identifiable as an unfinished component
part of a weapon (e.g., unformed block
of metal, liquid polymer, or other raw
material).” Thus, the definition of
“readily” is not applied to items in a
primordial state that are not clearly
identifiable as unfinished weapon (i.e.,
pistol, revolver, rifle, or shotgun) frames
or receivers. Moreover, the final rule
explains that, when issuing a
classification, the Director may consider
any associated templates, jigs, molds,
equipment, tools, instructions, guides,
or marketing materials that are sold,
distributed, or possessed with the item
or kit, or otherwise made available by
the seller or distributor of the item or
kit, to the purchaser or recipient of the
item or kit. The final rule further
provides detailed examples of when an
unfinished frame or receiver billet,
blank, or parts kit may be considered a
“frame or receiver.” For example, a
partially complete billet or blank of a
frame or receiver is a “frame or
receiver” when it is sold, distributed, or
possessed with a compatible jig or
template, allowing a person using
online instructions and common hand
toals to complete the frame or receiver
efficiently, quickly, and easily “to
function as a frame or receiver,” a term
which is also explained in the final rule.
These revisions make it clear that
manufacturers will be able to continue
to obtain unfinished billets or blanks
from their suppliers for further
manufacture without requiring that the
producer be licensed, mark such items,
or maintain records of production and
disposition. This is because their
suppliers are not selling, distributing, or
otherwise making available to their
customers any jigs, templates, or other
items that allow them to be readily
converted to function as a frame or
receiver.,

The Department disagrees with
commenters that the explanation in the
proposed rule of how ATF would
determine which portion of a “firearm”
is a frame or receiver in a split or
modular weapon, and what the term
“readily” encompasses, is
unconstitutionally vague. To begin, the
rule explains ATF’s understanding of
the statutory terms at issue and
describes how those terms apply to
particular circumstances, thus providing
greater clarity about the statutory terms
involved. Ta the extent commenters are
concerned that the statutory
requirements are unclear, that is an
abjection about the statute, not the rule,
In any event, however, the terms
employed in the rule are not
unconstitutionally vague. “It is a basic
principle of due process that an
enactment is void for vagueness if its
prohibitions are not clearly defined.”
Grayned v. City of Rockford, 408 U.S
104, 108 (1972). A law is impermissibly
vague if it “fails to provide a person of
ordinary intelligence fair notice of what
is prohibited, or is so standardless that
it authorizes or encourages
discriminatory enfarcement.” FCCv.
Fox Television Stations, Inc., 567 U.S.
239, 258 (2012) (internal quotation
marks omitted), However,
“lclondemned to the use of words, we
can never expect mathematical certainty
from our language.” Grayned, 408 U.S.
at 110; see also Ward v. Rock Against
Racism, 491 U.S. 781, 794 {1989)
(“perfect clarity and precise guidance
have never been required even of
regulations that restrict expressive
activity”).

Commenters objected to the term
“readily” as vague. The term “readily
is defined in the rule to explain when
a partially complete, disassembled, or
nonfunctional frame or receiver is
considered a “frame or receiver” under
18 U.S.C. 921(a)(3)(B); when a weapon,
including a weapon parts kit, is
considered a “firearm” under 18 U.S.C.
921(a}(3)(A}; and when such frames or
receivers are considered “‘destroyed.”
These terms are easily understood to
mean that if there is a weapon parts kit
that may readily be completed,
assembled, restored, or otherwise
“converted” to a functional state (i.e., to
expel a projectile), that parts kit is,
itself, a “firearm.” Likewise, it is easy to
understand that if there is a partially
complete, disassembled, or
nonfunctional frame or receiver that
may readily be completed, assembled,
restored, or otherwise converted to a
functional state (i.e., to house or provide
a structure for the applicable fire control
component}, that housing or structure

is, itself, a “frame” or “receiver.” No
specialized knowledge is needed to
understand how the term “readily” is to
be applied. Persons who manufacture or
possess weapon or frame or receiver
parts kits, aggregations of parts, partially
complete, or nonfunctional frames or
receivers, are clearly on notice that what
they are manufacturing, making, selling,
distributing, receiving, or possessing are
ltems subject to regulation if they only
require minor additional work to be
made functional. In sum, persons who
make, transfer, receive, or possess
partially complete firearm frames or
receivers are on notice that those items
are regulated if they may readily be
converted.”® On the other end of the
spectrum, it is easy for persons to
comprehend that if what was a ““frame
or receiver” of a weapon can no longer
function as such, and cannot efficiently,
quickly, or easily be converted back to

a functional state, that item is no longer
a “frame or receiver,” or “firearm,”
because it has been destroyed.

Moreover, “readily”” has been
repeatedly—and consistently—defined
by case law. In New York State Rifle &
Pistol Ass’n v. Guomo, 804 F.3d 242 (2d
Cir. 2015), the plaintiffs challenged a
State statute criminalizing the
possession of magazines that “can be
readily restored or converted to accept”
more than ten rounds of ammunition as
vague because “whether a magazine
‘can be readily restored or converted’
depends upon the knowledge, skill, and
tools available to the particular
restorer.” Id. at 266. The Second Circuit
rejected that argument, finding that this
“statutory language dates at least to the
1994 federal assault weapons ban” and
“there is no record evidence that it has
given rise to confusion at any time in
the past two decades.” Id.

Indeed, “‘readily”” dates back even
further, appearing in the NFA’s
definition of “machinegun,” where it
has repeatedly been upheld against
vagueness challenges. See United States
v. Catanzaro, 368 F. Supp. 450, 453-54
(D. Conn. 1973) (rejecting argument that

78 Forgings, castings, extrusions, and machined
bodies of firearms that are clearly identifiable as
incomplete firearm frames or receivers have been
regulated for purposes of importation and
exportation as “‘defense articles” since at least 1939,
See International Traffic in Arms, Ammunition,
etc., 22 CFR 171.6, 1939 Supp. 1318; 32 CFR 16,
1939 Supp. 2326 (now 22 CFR 120.6 and 27 GFR
447.22). They are also considered “imported parts”
for purposes of the prohibition against assembling
nonsporting semiautomatic rifles or shotguns under
18 U.S.C. 922(r). See27 CFR 478.39(c)(1). Under
this rule, only forgings, castings, and machined
bodies that are clearly identifiable as a component
part of a weapon and that are designed to, ar may
readily be completed, assembled, restored, or
otherwise converted to a functional state are
regulated as “frames” or “‘receivers.”
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phrase “which may be readily restored
to fire”” in the NFA “‘is not sufficiently
definite to provide adequate warning as
to the kinds of weapons included”);
United States v. M=K Specialties Model
M-14 Machinegun, 424 F. Supp. 2d 862,
872 (N.D. W. Va. 2008) (the parties
agreed “the ordinary meaning of the
term ‘readily restored’ should be used
when applying section 5845(b) [of the
NFA]. . . the statute’s terms should be
easily understood by a person of
ordinary intelligence”).7® While
Congress did not define “readily,”
courts have turned to the “common
practice of consulting dictionary
definitions to clarify their ordinary
meaning.” United States v. TRW Rifle
7.62X51mm Caliber, One Model 14
Serial 593006, 447 F.3d 686, 689 (9th
Cir. 2008) (internal quotation marks
omitted). The “plain and unambiguous
ordinary meaning of ‘readily’ may be
defined by a temporal component . . .
or a component related to a manner or
methodology” and “must not be
construed as an abstract phrase, but
rather its contours should be
determined in . . . context.” Id. at 690
(internal quotation marks omitted).

The Department disagrees with
commenters that the explanation in the
proposed rule of how ATF would
determine which portion of a “firearm”’
is the frame or receiver in a split or
modular weapon was unconstitutionally

70 See also U.S. v. Wojcikiewicz, 403 F. App’x
483, 486 (11th Cir. 2010) (same with disassembled
rifles); United States v. Kelly, No. 05-4775, 2007
WL 2309761, at *5 (4th Cir. Aug. 14, 2007) (the
argument that 26 U.S.C. 5845(b) is
unconstitutionally vague is meritless); United
States v. Kent, 175 F.3d 870, 878 (11th Cir. 1999)
(rejecting vagueness challenge where disassembled
short-barreled Colt AR-15 could be readily restored
to operate as a short-barreled rifle); United States
v. Drasen, 845 F.2d 731, 737-38 (7th Cir. 1988)
(rejecting vagueness challenge to the phrase
“readily restored” in 26 U.S.C. 5845(c) defining
“rifle”); U.S. v. M-K Specialties Model M-14
Machinegun, 424 F. Supp. 2d 862, 872 (N.D. W. Va.
2006) (rejecting vagueness challenge to the phrase
“readily restored” in 26 U.S.C. 5845(b); cf. Phelps
v. Budge, 188 F. App’x 616, 618 (9th Cir. 2006)
(Nevada statute defining deadly weapon as, among
other things, any weapon or device which was
“readily capable of causing substantial bodily harm
or death” was not unconstitutionally vague);
Coalition of New Jersey Sportsmen v. Whitman, 44
F. Supp. 2d 666, 681 (D.N.J. 1999), aff'd, 263 F.3d
157 (3d Cir. 2001) (New Jersey statute criminalizing
“any combination of parts from which an assault
firearm may be readily assembled” was not
unconstitutionally vague); Botosan v. Paul McNally
Realty, 216 F.3d 827, 836—37 (9th Cir. 2000) (term
“readily achievable” and factors set forth in the
Americans with Disabilities Act “can hardly be
considered vague”); United States v. Quiroz, 449
F.2d 583, 585 (9th Cir. 1971) (the definition of
“firearm” in section 921(a)(3) was not
unconstitutionally vague with respect to a “readily
convertible” starter gun); United States v. 16,179
Molso Italian .22 Caliber Winlee Derringer
Convertible Starter Guns, 443 F.2d 463, 464—65 (2d
Cir. 1971) (same).

vague. ATF has applied that criteria for
many decades as to split or modular
weapons. Nonetheless, because the
Department agrees with commenters
that the definition of “firearm” in 18
U.S.C. 921(a)(3)(B) is best read to mean
a single part of a weapon or device as
being “the” frame or receiver, the
Department provides under the
definition of “frame or receiver” new
distinct sub-definitions for frames with
respect to handguns; receivers with
respect to rifles, shotguns, and projectile
weapons other than handguns; and
frames or receivers for firearm mufflers
and silencers. The final rule does not
adopt the proposed supplement entitled
“Split or Modular Frame or Receiver.”
The final rule also provides illustrative
examples of ATF’s prior classifications
that are grandfathered, and examples of
when a partially complete,
disassembled, or nonfunctional frame or
receiver is considered readily
completed, assembled, restored, or
otherwise converted to a functional
state. See Parkerv. Levy, 417 U.S. 733,
754 (1974) (examples provided
“considerable specificity” of “the
conduct which they cover”). With these
clarifications in the final rule, licensees,
and the public, can make their own
determinations to identify the frame or
receiver of a weapon without an ATF
classification.

These definitions use the terms with
their ordinary meanings and in context,
see TRW Rifle, 447 F.3d at 689, 690, and
are sufficiently clear to “give the person
of ordinary intelligence a reasonable
opportunity to know what is
prohibited,” Village of Hoffman Estates
v. Flipside, Hoffman Estates, Inc., 455
U.S. 489, 498 (1982) (citing Grayned,
408 U.S. at 108-09). Absolute certainty
is not required. See United States v.
Hosford, 843 F.3d 161, 171 (4th Cir.
2016) (laws “necessarily have some
ambiguity, as no standard can be
distilled to a purely objective,
completely predictable standard.”);
Draper v. Healey, 827 F.3d 1, 4 (1st Cir.
2016) (“if due process demanded [a]
how-to guide, swaths of the United
States Code, to say nothing of state
statute books, would be vulnerable”);
United States v. Lachman, 387 F.3d 42,
56 (1st Cir. 2004) (“The mere fact that
a statute or regulation requires
interpretation does not render it
unconstitutionally vague.”); Kolbe v.
O’Malley, 42 F. Supp. 3d 768, 800 (D.
Md. 2014) (A “statute is not
impermissibly vague simply because it
does not spell out every possible factual

scenario with celestial precision.”
(internal quotation marks omitted)).80

Commenters cite to Christopher v.
SmithKline Beecham Corp., 567 U.S.
142, 155-56 (2012), but that case did not
involve constitutional vagueness claims
at all. It instead addressed when Auer
deference is due to an agency’s
interpretation of its own ambiguous
regulations. Id. Here, by contrast, ATF is
promulgating new regulations
implementing the NFA and GCA
through a formal rulemaking procedure.
And as explained above, the terms
employed in this rule comport with
ordinary usage and the case law
interpreting those terms.

f. Violates the Fifth Amendment—
Unconstitutional Taking

Comments Received

Commenters opposed to the NRPM
asserted that the regulations would
result in an unconstitutional taking
under the Fifth Amendment.
Commenters claimed that the
government is obligated to compensate
people who lost money based on the
agency’s misrepresentations. One
commenter argued that an
unconstitutional taking would occur if
FFLs are forced to either mark PMFs
currently in their possession in
accordance with the proposed rule,
destroy the PMFs, or “voluntarily” turn
the PMFs over to law enforcement
officials within 60 days of the effective
date of the final rule. The commenter
claimed that the “voluntary” surrender
to law enforcement officials is a
government taking of personal property.
The commenter relied on Loretto v.
Teleprompter Manhattan CATV Corp.,
458 U.S. 419 (1982), where the Supreme
Court explained that, with regard to the
factual inquiry involved in a takings
claim under Penn Central
Transportation Co. v. New York City,
438 U.S. 104 (1978), a “governmental
action” that results in “a permanent
physical occupation of property”
represents ‘“‘a taking to the extent of the
occupation, without regard to whether
the action achieves an important public
benefit or has only minimal economic
impact on the owner.” 458 U.S. at 434

80 Moreover, to the extent there is uncertainty
about a particular item, upon submission, ATF will
render a classification, a service ATF has long
provided. See Sig Sauer, Inc. v. Brandon, 826 F.3d
598, 599-600 {1st Cir. 2016); see also United States
v. Zhen Zhou Wu, 711 F.3d 1, 15 (1st Cir. 2013)
(rejecting a vagueness challenge to the regulatory
framework of the Arms Export Control Act and
noting there is a “determination process” to “allow
private parties to obtain an official government
answer on whether an item is covered . . . before
they engage in potentially unlawful conduct, a
feature that further mitigates any concern about the
law trapping [the] unwary” (citation omitted)).



