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Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

Nursing Home Reimbursement Rule Simplification

/s/ Todd W. Daloz on 3/15/24

(signature) (date)

Printed Name and Title:
Todd Daloz

Deputy Secretary, Agency of Human Services
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OFFICE OF THE SECRETARY
TEL: (802) 241-0440
FAX: (802) 241-0450

280 State Drive - Center Building
Waterbury, VT 05671-1000

JENNEY SAMUELSON
SECRETARY

TODD W. DALOZ
DEPUTY SECRETARY

STATE OF VERMONT
AGENCY OF HUMAN SERVICES

MEMORANDUM

TO: Sarah Copeland Hanzas, Secretary of State
FROM: Jenney Samuelson, Secretary, Agency of Human Services @—\
DATE: January 31, 2023

SUBJECT: Signatory Authority for Purposes of Authorizing Administrative Rules

I hereby designate Deputy Secretary of Human Services Todd W. Daloz as
signatory to fulfill the duties of the Secretary of the Agency of Human Services as
the adopting authority for administrative rules as required by Vermont’s
Administrative Procedure Act, 3. V.S.A § 801 et seq.

Cc: Todd W. Daloz
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1. TITLE OF RULE FILING:
Nursing Home Reimbursement Rule Simplification

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
24P 006

3. ADOPTING AGENCY:
Agency of Human Services

4. PRIMARY CONTACT PERSON:
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).
Name: James LaRock
Agency: Department of Vermont Health Access

Mailing Address: NOB 1 South, 280 State Drive, Waterbury,
VT 05671 ‘

Telephone: 802-241-0251 Fax: 802-241-0260
E-Mail: james.larock@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED);
https://humanservices.vermont.gov/rules-
policies/health-care-rules/health-care-
administrative-rules-hcar

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPJES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRriMARY CONTACT PERSON).

Name: Jaime Mooney
Agency: Department of Vermont Health Access

Mailing Address: NOB 1 South, 280 State Drive, Waterbury,
VT 05671

Telephone: 802-798-2144 Fax:802-241-0260

E-Mail: jaime.mooney@vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL;
LIMITING ITS PUBLIC RELEASE, OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?T) Yes

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
33 V.S.A. § 908 (a)

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

Salaries and wages of individual employees are
nonpublic information under state statute.
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7.

10.

11.

12.

13.

14.

LEGAL AUTHORITY / ENABLING LEGISLATION:

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

33 V.S.A. & 1901(a), 33 V.S.A. § 904(a)

EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY:

33 V.5.A. § 1901 (a) allows the Secretary to adopt rules
needed to administer the Medicaid program. 33 V.S.A.

§ 904 (a) requires the Director of the Division of Rate
Setting to adopt rules establishing "procedures for
determining payment rates" for nursing home care. The
Division's rules establish a process for applying for,
receiving, and appealing per diem payment rates for
nursing home providers and coordinate the expenditures
0of the public payers responsible for reimbursing these
providers.

THE FILING HAS NOT CHANGED SINCE THE FILING OF THE PROPOSED

RULE.
THE AGENCY HAS NOT  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL

THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

These rules strike all existing Division of Rate
Setting rules and replace them in the Agency of Human
Services's Health Care Administrative Rules. Some
material, particularly language regarding which costs
are allowable and how the Division applies various
bonuses or penalties, is moved into a new manual. The
remaining material primarily sets out the
administrative process for applying for, receiving, and
appealing per diem rates set by the Division.
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15.

16.

17.

EXPLANATION OF WHY THE RULE IS NECESSARY:

Because the existing rate-setting process 1is prescribed
by rule, it takes several months to amend the finer
details of the process in response to changing
conditions in the industry or to push increased
appropriations to providers. Further, Vermont Medicaid
has adopted a notice and comment process for making
changes to its reimbursement policies (the Global
Commitment Registry), which is redundant with the
rulemaking process. Moving rate-setting details and
processes into a new manual will align the nursing home
rate-setting process with other Vermont Medicaid rate-
setting processes. The rule retains necessary material
regarding applying for, receiving, and appealing per
diem rates and setting out the broad principles of the
rate setting process. ~

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

Factual basis for the rule: Vermont Medicaid is
currently required to undergo the rulemaking process to
make almost any changes to the nursing home rate-
setting process, regardless of their fiscal impact or
the scale of the change.

Rational connection to factual basis: This rule would
allow Vermont Medicaid to increase or change
reimbursements to nursing home providers without
undergoing the full rulemaking process. Fundamental
changes to the process would still require rulemaking.
Changes with a fiscal impact would still require
approval by the Legislature during the budget process,
but would not require approval by the Legislature in
the budget as well as in the rulemaking process.

Reasonableness: Vermont Medicaid's experience with
nearly all other provider types, which have rates set
by Vermont Medicaid manuals and policy decisions, shows
that such a system is a reasonable way to calculate and
set provider rates.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

-Nursing home residents

-Nursing home providers, including their trade
association, the Vermont Health Care Association
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18.

19.
20.

-Other providers of residential care or facilities for
the aging and disabled, who may be indirectly impacted
by Vermont Medicailid reimbursement policy for nursing
homes

~The Department of Disabilities, Aging, and Independent
Living, which manages the Choices for Care budget and
licenses and inspects nursing homes

~The Division of Rate Setting, which calculates and
adjusts each nursing home's Medicaid rate and
recommends changes to the rate-setting system.

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

The proposed change will not have a fiscal impact.
Vermont Medicaid is simultaneously proposing a new
manual that increases caps on cost growth, lowers
minimum occupancy requirements, and transitions to a
new resident classification system that will moderately
impact the Vermotn Medicaid Choices for Care budget
managed by the Department of Disabilities, Aging, and
Independent Living. The state is seeking legislative
approval for these impacts.

A HEARING WAS NOT HELD.

HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date:

Time: AM

Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:
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Date:

Time; AM
Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

Nursing home
Medicaid
Per diem rate

Residential
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Administrative Procedures
Adopting Page

Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
Nursing Home Reimbursement Rule Simplification

2. ADOPTING AGENCY:
Agency of Human Services

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

¢ NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing 1Is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

Reoviced Tanunvrv 100 20023 nnoe 1
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State of Vermont [phone] 802-828-3322 Kristin L. Clouser, Secretary
Agency of Administration

109 State Street

Montpelier, VT 05609-0201

www.aoa.vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: January 8, 2024, virtually via Microsoft Teams

Members Present: Chair Sean Brown, Jared Adler, Jennifer Mojo, Diane Sherman, Michael
Obuchowski, and Nicole Dubuque

Members Absent: John Kessler

Minutes By: Melissa Mazza-Paquette

01-08.24 ICAR Minutes, Page 1of 12

2:00 p.m. meeting called to order, welcome and introductions.

Review and approval of minutes from the November 13, 2023 meeting.

No additions/deletions to agenda. Agenda approved as drafted.

No public comments made.

Presentation of Proposed Rules on pages 2-12 to follow.

1. Administration of Nonemergency Involuntary Psychiatric Medications, Department of Mental
Health, page 2

2. Vital Records Rule, Department of Health, page 3

VPharm Coverage, Department of Vermont Health Access, page 4

Rules Governing the Importation of Domestic Animals, Including Livestock and Poultry, Vermont

Agency of Agriculture, Food & Markets, page 5

5. Antidegradation Implementation Rule, Agency of Natural Resources, page 6

6. Reach Up Eligibility Rules, Department for Children and Families, page 7

7. Reach Up Services Rules, Department for Children and Families, page 8

8. Reach First Rules, Department for Children and Families, page 9

9.

1

i e

Postsecondary Education Program Rules, Department for Children and Families, page 10
0.Private Nonmedical Institution Rules Simplification, Department of Vermont Health Access,
page 11
11.Nursing Home Reimbursement Rule Simplification, Department of Vermont Health Access,
page 12
Next scheduied meeting is Monday, February 23, 2024 at 1:00 p.m.
3:38 p.m. meeting adjourned.

PR BRMONT



Proposed Rule: Nursing Home Reimbursement Rule Simplification, Department of Vermont Health
Access

Presented By: James LaRock

Motion made to accept the rule by Sean Brown, seconded by Nicole Dubuque, and passed unanimously
with the following recommendations:

1. Proposed Filing - Coversheet:
a. #7: Provide a detailed explanation of where the authority is to adopt this without
rulemaking,
b. #8: Include more detail; a summary of substantive changes. Clarify why the rule is
necessary. Define what is being kept in the rule and what is going into the manual.
2. Throughout the proposed rule filing: Clarify where necessary that you're retaining part of the
rule.

01-08-24 ICAR Minutes, Page 12 of 12



Administrative Procedures
Economic Impact Analysis

Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:

Nursing Home Reimbursement Rule Simplification

2. ADOPTING AGENCY:
Agency of Human Services

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

No impact anticipated.
4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC

SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

No impact anticipated.
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Administrative Procedures
Economic Impact Analysis

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOQL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

No impact anticipated.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

No impact anticipated.

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS 4 BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN'T APPROPRIATE.

No impact anticipated.

8. COMPARISON: ,
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING

SEPARATE REQUIREMENTS FOR SMALL BUSINESS:
No impact anticipated.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
The change in this rule will not have any direct
economic impact. Vermont Medicaid intends to make
future changes using the more liberal reimbursement
adjustment process this rule allows which are likely to
have economic impacts. Vermont Medicaid will assess the
economic impacts of those changes using the Global
Commitment Register process and in future budget
requests from the Legislature.

Revised January 10, 2023 page 2



Administrative Procedures
Environmental Impact Analysis

Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

e Impacts on the emission of greenhouse gases
e Impacts on the discharge of pollutants to water
¢ Impacts on the arability of land

¢ Impacts on the climate

e Impacts on the flow of water

e Impacts on recreation

¢ Or other environmental impacts

1. TITLE OF RULE FILING:
Nursing Home Reimbursement Rule Simplification

2. ADOPTING AGENCY:
Agency of Human Services

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS,; BUILDING
INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
No impact anticipated.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

No impact anticipated.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
No impact anticipated.

6. RECREATION: EXPLAIN HOW THE RULE IMPACTS RECREATION IN THE STATE:
No impact anticipated.

Revised January 10, 2023 page 1



Administrative Procedures
Environmental Impact Analysis

7. CLIMATE; EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
No impact anticipated.

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'S

ENVIRONMENT:
No impact anticipated.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING

RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
The Division's environmental analysis was cursory

because the rule will not affect the operations,
inputs, or outputs of Vermont nursing homes.

Revised January 10, 2023 page 2



Administrative Procedures
Public Input Maximization Plan

Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:

Nursing Home Reimbursement Rule Simplification
2. ADOPTING AGENCY:

Agency of Human Services

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

The Division of Rate Setting has regularly met with its
state government partners to discuss improvements to
the nursing home reimbursement process. The Division
further regularly conducts outreach with nursing home
providers. Vermont Medicaid has regularly met with VHCA
to discuss the required change to resident acuity
classification that will be addressed in the
accompanying manual and has also discussed other
changes to the reimbursement process that would
stabilize the nursing home system for all providers.
Vermont Medicaid is committed to engaging with VHCA
into the future to roll out these changes.

Further, when AHS files a rule with the Office of the
Secretary of State, AHS provides notice and access to
the rule through the Global Commitment Register (GCR).
The GCR provides notification of policy changes and
clarifications of existing Medicaid policy, including
rulemaking, under Vermont's 1115 Global Commitment to
Health waiver. Anyone can subscribe to the GCR.

Revised January 10, 2023 page 1



Public Input

Proposed, final proposed, and adopted rules, including
all public comments and responses to rulemaking, are
posted to the GCR. Subscribers receive email
notification of rule filings including hyperlinks to
posted documents and an explanation of how to provide
comment and be involved in the rulemaking.

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

-The Department of Disabiltiies, Aging, and Independent
Living
-The Agency of Human Services

-The Department of Vermont Health Access, Division of
Rate Setting

-The Vermont Health Care Association

Revised January 10, 2023 page 2



Administrative Procedures
Incorporation by Reference

Incorporation by Reference

THIS FORM IS ONLY REQUIRED WHEN INCORPORATING MATERIALS
BY REFERENCE. PLEASE REMOVE PRIOR TO DELIVERY IF IT
DOES NOT APPLY TO THIS RULE FILING:

Instructions:

In completing the incorporation by reference statement, an agency describes any
materials that are incorporated into the rule by reference and how to obtain copies.

This form is only required when a rule incorporates materials by referencing another
source without reproducing the text within the rule itself (e.g., federal or national
standards, or regulations).

Incorporated materials will be maintained and available for inspection by the Agency.

1. TITLE OF RULE FILING:

Nursing Home Reimbursement Rule Simplification
2. ADOPTING AGENCY:
Agency of Human Services

3. DESCRIPTION (DESCRIBE THE MATERIALS INCORPORATED BY REFERENCE):

Section 4.1 of the Division's nursing home rate-setting
rules incorporates Medicare Provider Reimbursement
Manual (CMS Publication 15, formerly known as HCFA-15)
by reference. This rule filing does not create or amend
Section 4.1 of the Division's rules.

4. FORMAL CITATION OF MATERIALS INCORPORATED BY REFERENCE:
Centers for Medicare and Medicaid Services, The
Provider Reimbursement Manual, Publication #15-1,
available at https://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Paper-Based-Manuals-
Items/CMS021929.

5. OBTAINING COPIES: (EXPLAIN WHERE THE PUBLIC MAY OBTAIN THE MATERIAL(S) IN
WRITTEN OR ELECTRONIC FORM, AND AT WHAT COST):

The public may obtain a copy of the entire Provider
Reimbursement Manual in electronic form for free at

Revised January 10, 2023 page 1
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Incorporation by Reference

https://www.cns.gov/Regulations—-and-
Guidance/Guidance/Manuals/Paper-Based-Manuals-
Ttems/CMS021929

6. MODIFICATIONS (PLEASE EXPLAIN ANY MODIFICATION TO THE INCORPORATED
MATERIALS E.G., WHETHER ONLY PART OF THE MATERIAL IS ADOPTED AND IF SO, WHICH
PART(S)ARE MODIFIED):

The Provider Reimbursement Manual is incorporated by
reference to the extent that the PNMI regulations, or
the proposed PNMI manual, do not already address
whether a particular cost is allowable or reasonable or
how to treat a particular reimbursement issue.

Run Spell Check
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State of Vermont Jenney Samuelson, Secretary

Agency of Human Services Todd Daloz, Deputy Secretary
280 State Drive [phone] 802-241-0440
Waterbury, VT 05671-1000 [fax] 802-241-0450

www.humanservices.vermont.gov

Date: March 15, 2024

Re: Response to Public Comment on proposed Health Care Administrative Rule (HCAR) Methods,
Standards, and Principles for Establishing Medicaid Payment Rates for Long-Term Care Facilities
(5.101).

The Department received one comment on the proposed rule from the Vermont Health Care Association
(VHCA), a trade association for Vermont long-term care facilities including nursing homes. A summary
of comments received is included below along with responses to comments from the Agency of Human
Services (AHS).

Response to Comments on Rule #24P006
The comment raised a few general themes and made specific suggestions about the text of the rule.
1. General themes

In general, the comment supported the main goal of this proposed rule: simplifying the Division of Rate
Setting’s Rules and transferring the details of the rate-setting process to a new reimbursement manual to
allow for greater flexibility to respond to changing circumstances. The Division appreciates this positive
comment.

VHCA also commented generally that it is “concerned that more substantive changes to the underlying
rate structure are also needed” and that “the reimbursement structure, as proposed, does not fulfill”
Vermont state policy regarding nursing home reimbursement. This proposed rule does not alter the basic
reimbursement structure for Vermont nursing homes. The Division of Rate Setting will continue to set
per diem rates for nursing homes based on each home’s historically allowable costs. This comment
therefore does not address issues raised in this rulemaking.

To the extent that this comment suggests significantly increasing reimbursement at Vermont nursing
homes, this rule change is not the appropriate forum for doing so. The main goal of this proposed rule is
to move the details of the rate-setting process to a new reimbursement manual. VHCA is currently
advocating for increased reimbursements to nursing homes and other reforms to the rate setting process
at the Legislature. That is the appropriate forum for this discussion.

The Division of Rate Setting, as well as partners across the Agency of Human Services, is currently
working with VHCA to plan for an eventual transition to a new system for assessing resident acuity. The
state is happy to continue working with VHCA to identify appropriate reforms Vermont’s nursing home
rate setting process and ensure that any proposed changes are implemented with VHCA's full



knowledge and opportunity to comment, as well as the Legislature’s fiscal support. The state is
committed to fransparency in the reimbursement process.

2. Specific comments

VHCA made numerous comments recommending specific changes to the Division’s rate setting system
and structure. The majority of these comments are not comments on the proposed rule because they deal
with content in the draft reimbursement manual. VHCA will have the opportunity to comment on the
draft reimbursement manual when it is actually proposed. Before then, VHCA will have the opportunity
to advocate that the Agency’s Choices for Care Budget be increased to fund its proposals, as it is
currently doing at the Legislature.

Accordingly, the state has no response to VHCA’s general comments advocating that the state reduce
the number of years for costs to be fully rebased, that the state change how certain costs are included in
existing cost categories, that the state reduce the minimum occupancy requirement to 80% from 90%, or
that the state clarify the availability of financial relief or special rates. These matters are outside the
scope of this rulemaking. If this rule is adopted as proposed, the state will be more easily able to
accommaodate any changes in these areas that are approved and funded by the Legislature in future rate-
setting cycles.

VHCA also addressed comments to specific provisions of the Division’s existing and proposed rules.
a. Comment on Rule 5.101.5.4: Interim Rates

In this rule, the state proposed transitioning rule 5.4 of the Division of Rate Setting’s existing rules
unchanged to Rule 5.101.5.4 of the Agency of Human Services’ unified rule chapters. These rules
allow the Division to set an interim rate for facilities that have not yet received a final rate during
the rate setting process.

In response to this proposed rule, VHCA argued that the state could use the interim rate process to
increase facilities’ rates while they await the next rebase for a given cost center. This comment does
not propose a change to this rule; it merely recommends that the state interpret its existing rules
differently.

Further, this comment misunderstands the purpose of interim rates. The Division sets an interim
rate if it has not completed its review of a nursing home’s cost reports and set a final rate. The
Division may not set an interim rate for a facility that already has a final rate. The Division’s goal
each year is to quickly and efficiently review each facility’s cost reports and set an accurate final
rate as soon as possible. The state has made no change in response to this comment.

b. Comment on Rule 5.101.5.7: Occupancy Level

In this rule, the state proposed removing the 90% minimum occupancy requirement, which
penalizes nursing homes that fail to maintain that target occupancy, and transitioning the target
amount to its proposed reimbursement manual. Reducing the minimum occupancy requirement has
a large fiscal impact. Putting the target in a reimbursement manual would allow the state to change
this requirement more easily if the state has fiscal support to do so or if the Legislature orders the
state to increase the requirement.



In response to this proposed rule, VHCA suggested granting the Director of the Division of Rate
Setting greater authority to waive this requirement. The state did not propose expanding the
Division’s authority to waive this requirement. Further, waiving this requirement for homes outside
the narrow situations where it is already waived could weaken its force, may be inequitable, and
would require the state to incur a large cost in between budgeting cycles that the nursing home rate
setting process is intended to avoid. The state has made no change in response to this comment.

c. Comment on 5.101.8.2: Change in Law

In this rule, the state proposed transitioning rule 8.2 of the Division of Rate Setting’s existing rules
unchanged to Rule 5.101.8.2 of the Agency of Human Services’ unified rule chapters. The existing
rule allows nursing homes to apply for a rate increase “for additional costs that are a necessary
result of complying with changes in applicable federal and state laws and regulations, or the orders
of a state agency that specifically requires an increase in staff or other expenditures.”

In response to this proposed rule, VHCA argued that the state should remove the “specifically
requires” clause to increase the state’s ability to adjust rates in response to changes in state or
federal law. VHCA believes that this rule is only applicable if any change in law “specifically
requires an increase in staff or other expenditures.” This comment misinterprets the existing rule.
The existing rule sets out two justifications for applying for a rate increase: 1) to address costs “that
are a necessary result” of changes to “federal and state laws,” or 2) to address costs “that are a
necessary result of complying with ... the orders of a state agency that specifically requires an
‘increase in staff.” Because the state interprets the rule in accordance with what VHCA already
requests, the state has made no change in response to this comment.

VHCA further comments that if a “sweeping change causes a sector-wide impact,” requiring
facilities to apply for a rate increase on a case-by-case basis could “produce unequal results.” The
state disagrees. First, the basic purpose of the nursing home rate setting system is to set specific
rates based on specific costs incurred by each facility on a case-by-case basis. Under bedrock
federal Medicaid reimbursement principles, the state’s per diem rates must be based on specific and
allowable costs. Second, it would be more inequitable to adopt a one-size-fits-all rate adjustment for
all facilities when any change, even a “sweeping change” with a “sector-wide impact,” will fall on
different facilities across the state differently according to their unique circumstances. The state has
made no change in response to this comment.

d. Comment on 5.101.10.1: Extraordinary Financial Relief

In this rule, the state proposed transitioning rule 10 of the Division of Rate Setting’s existing rules
unchanged to Rule 5.101.10 of the Agency of Human Services’ unified rule chapters. These rules
allow facilities that are in danger of immediate failure to apply for extraordinary financial relief
(EFR). EFR allows the state to stabilize a facility in the short term, protect the residents, and plan
for the long-term future of the facility. It is funded generally out of unspent dollars in the Choices
for Care budget.

In response to this proposed rule, VHCA comments that it generally supports the availability of
EFR but hopes to return EFR to being an exception that is rarely used, as it was prior to the



COVID-19 pandemic and attendant economic consequences for nursing homes. The state agrees
with this sentiment, but this is not a comment on the text of the proposed rule.

Further, VHCA specifically recommends adding language to set specific timelines for when
facilities should submit EFR applications, how long the state will take to respond, and options for
“interim decisions.” The state disagrees with this comment. Each facility’s fiscal situation, and
potential for failure, are unique, so EFR is necessarily a case-by-case analysis. There is no one-size-
fits-all timeline for applying for, or receiving, EFR. The rule already grants the state broad
discretion to grant interim relief, including Medicaid advances, as it frequently does if the facility is
in danger of failing before the state can complete its review. Accordingly, the state has made no
change in response to this comment.

e. Comment on 5.101.6: Base Year Cost Categories for Nursing Facilities, and related comments
on sections of the draft Reimbursement Manual

In this rule, the state proposed removing specific details about which costs are included in the cost
categories that it uses to construct the components of each facility’s rate and replacing this
information in its new reimbursement manual. The state “rebases” the cost categories on a regular
cycle of “base years.” In between base years, the growth of costs in each category is tightly
controlled, but facilities also receive an annual inflation adjustment under state law. All costs are
rebased at least every four years. Nursing costs, which are the largest category by far, are rebased
every two years.

In response to this proposed rule, VHCA generally complains that the rebase cycle is too long and
that costs rise higher than the pace of the inflation adjustments that all nursing homes receive.
Further, VHCA suggests changing language in the proposed reimbursement manual to change
which categories correspond to certain classes of employees at nursing homes, including changes to
how the resident care, indirect, and director of nursing cost categories are calculated. These are not
comments on the text of the proposed rule, but on the draft reimbursement manual. Adjusting the
rebase cycle for any cost category, particularly for nursing costs, would have a substantial fiscal
impact. Adjusting how the state calculates cost categories may also have a fiscal impact. VHCA
will have the opportunity to comment on the draft reimbursement manual once it is actually
proposed. Before then, VHCA will have the opportunity to advocate that the Agency’s Choices for
Care Budget be increased to fund its proposals, as it is currently doing at the Legislature.

f. Comment on 5.101.7: Calculation of Costs, Limits and Rate Components for Nursing Facilities

In this rule, the state proposed removing the specific details about how the Division of Rate Setting
calculates overall costs in each category and any limits that may apply and replacing this
information in its new reimbursement manual.

In response to this proposed rule, VHCA noted that it generally supported moving the details of
calculations to a reimbursement manual, but suggested that this rule could include “guidance on the
frequency of rebasing.” Specifically, VHCA suggested that the rules should require the state to
mandate costs be rebased on their current cycle or more frequently.



The state disagrees with this comment. First, the overall goal of this rule change is to move details
about the rate setting process such as this to the reimbursement manual to allow for greater
flexibility. This change is value-neutral — it is not intended to help or harm nursing homes in general.
Just as the state has proposed moving details about the minimum occupancy requirement or cost
caps to a reimbursement manual, the state is also proposing that the pace of the rebase cycle be
moved to a reimbursement manual. Second, the pace of the rebase cycle has significant fiscal
implications. At the moment, the state does not intend to propose that rebases happen more or less
frequently than their current cycle. If the state were to do so, it would do so first by proposing the
change in the Legislature, which is best suited to balance the competing considerations implicit in
this policy question. Because the state would, by necessity, seek fiscal authority from the Legislature
to make any change to the rebase cycle, whether the “guidelines” VHCA suggests would exist in the
rules or in a reimbursement manual is immaterial. Accordingly, the state has made no change in
response to this comment.

3. Conclusion

The state welcomes VHCA’s thoughtful comments on proposed rule #24P006 and VHCA's further
engagement in discussions on changes to the rate setting process. The state notes that VHCA generally
supports its proposal to transition many details of the nursing home rate setting process to a
reimbursement manual. The state has made no changes to its proposed rule in response to this comment.
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1I—GENERAL-PROVISIONS
1 Purpese

The-purpese—of-these-rules—is-to-implement
state-and federal reimbursement-policy-with
respect—to——nursing —facilities — providing
serviees—to—Medieaid—eligible—persons—The
methods;—standards, -and principles—of —rate
setting—established—herein—reflect—the
objectives—set—out—in—33—V-S:A—§901—and
balance -the competingpeolicy—objectives—of
acecess; —quality,—eost—eontainment—and
payment—system—are—consistent —with—the
efficiency;—economy,—and —quality —ef —eare
4 e i Coseni

with—state—and —federallaws,—regulations,
quality—and-safety—standards,—and—meet—the
requirements-of 42-U-8:€-§1396a(a)(13)(A)

12 Seope
These rules—apply—to—all—privately—owned

providing —services—to—Medicaid—residents:
Long-term—eare—serviees—in—swing-bed
hospitals;-and-Intermediate-Care-Facilitiesfor
the Mentally Retarded-are reimbursed-under
different-methods-and standards. Swing-bed
hospitals—are—reimbursed—pursuant—teo—42
U:S-C—§1396l(b)(1). Intermediate— Care
Facilities—for—the —Mentally —Retarded—are
reimbursed—pursuant—to—the—Regulations
Governing—the—Opcration—of —Intermediate
Carce—Faeilitiecs—for—the—Mentath—Retarded
adopted-by-the Ageney-and-aresubjeetto-the
Division’s——Aecounting—— Regquirements
(Section2)-and Financial Reporting(Section
LS

These rules-are promulgated pursuant to-33
V-8-A—§8904(a)—and—908(cr—to—meet—the
requirements—of 33—V-S:A—Chapter 9,42
L.S:C——§§1396a(a)(13)A)y——and

14 C | Deseritionof the Rate_Sottl

Sosiem

A-prospective-case-mix -payment-system—for
nursing-faeilities-is-established-by-these-rules
in-which-the payment rate-for services-is-set
in-advance-of the-actual-provision-of those
serviees—A—per—diem—rate—is—set—for—each
of-that facility. The-ceosts—are—divided-into
certaindesignated-cost categories, some—of
which—are—subjeet—to—limits—Thebasis for
category—is—a resident—classificationsystem
that-groups—residents—into-elasses—aceording
to-their-assessed conditions-and-the resources
required-to-care-for-them—The-costs—insome
categories—are—adjusted to-reflect-economic

for-each—facility—is—based-on-the perdiem
costs-for sach-category:

1.5 Requirements—for —Participation—in

Medieaid-Program

(e Nursing—facilitios—must—satisfy-all-of the

foi o, proscguibitestE -eracite £ He nate
in-the-Medicaid program:

(1)-be licensed by the Agency, pursuant-to
I3 V-SA§H 03

D)-be-certified-by-the-Seeretary-of Health
and-Human-Serviees-pursuant-te-42-CER:
Part 442, Subpart C;-and

(3)-have-executed—aProvider -Agreement

with-the-Ageney;-asrequired-by42-CFR:
Part 442, Subpart B.

b} —To —the —extent —economically—and
operationally—feasible, —providers— are
encouraged;-but-net required, to-be-certified
for—participation—in—the—Medieare program;
pursuantte-42-CFER-§488.3.

{ey-Medicaid-payments—shall-not-be-made-te

§1396a(2)(30): any—facility —that —fails—to—meet —all—the
requiremnents-of Subsection-1-5(a)-
AGENCY OF HUMAN SERVICES -1- Di1vISION OF RATE SETTING
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16—R hilities-0f Ow

The —owner—eof —a—nursing—faeility—shall
prudently -manage and operatea residential

meet—its—residents’ —needs.—Neither—the
issuance-of a-per-diem-rate; nor-final-orders
made-by-the—Direetor-or—a—duly—authorized
representative—shallin—any way-relieve—the
owner—of —a —nursing —facility —from—full
responsibility—for —compliance—with—the
reguirementsar ¢ standaresof He Aseaey of

Human-Services-
15 Dutiesof he Cvmer

The-owner-of anursing faetlity,—or-a-duly
autherized representative shall:

(a)—Comply with the provisions of
Subsections—-5—and—1-6—setting—forth—the
requirements—for—participation—in——the
Medicaid Program.

(b) Submit cost reperts—in-—-accordanee—with
the-provisiens—of subseetions3-2-and-33-of
these-rules:

{e)-Maintain-adequate-financial-and-statistical
records—and—make —them —available—at
reasonable—times—for—inspection—by—an

k)

state;-orthe-federal-government

(d)-Assure-that-an-annual-audit-is-performed
in—conformance with  Generally ~Accepted
Auditing Standards(GAAS).

(e) Assure-that-the-construction-of buildings
and—the —maintenance —and-—operation—of
premises—and —programs—comply—with—all

these-rules;-any-provider-thatfails-to-make o
complete—cost—report—filing—within—the—time
preseribed-in-subsection 3.3(a) or fails-to-file
any-other materials-requested-by-the-Division
within—thetimeprescribed shall receive ne
inerease—to—its—Medicaid—rate—until-the—first
day-ef the-calendar quarter-after a-complete

eost—report—er—the—requested—meatertals—are
filed;—unless—within—an—extension—of time

FrAseus s wppravoe—E L L sisns

18 P I Duti £ theDivisi .

theDirector

{a)TheDivision-shall-establish-and-eertify-te
the—Department—of Vermont-Health-Access
per-diem rates for payment to-previders—of
nursing—faeility —serviees—on—behalf —of
residents—eligiblefor-assistance under Title
XIX-of the Secial Security-Act:

(b) The Division may request-any nursing
facility-or-related-party-or-organization-to-file
such-relevant-and-appropriate-data;-statistics;
schedules—or —information—as—the Division
finds—necessary—to—enable—itto—carry—out-ity
funetion:

{c)The Division—may—examinebooks—and
aceounts—of-any nursing—facility—and-related
. —— ;
fll g,l" 1] i 2
and-examine-thern-on-all-matters-ever-which

the Division has jurisdiction:

(d) From time to time; the Director may-issue
notices-of practices-and-procedures-employed
by-the-Division-in-earrying-out-its—functions
under these rules.

{e) The Director shall prescribe-the forms

required—by—these—rules—and-instructions—for

their completion:
f)-Copies—of each notice—of practice—and

be-sent-to-each-nursing—factlity—participating
in-the-Medicaid—program-at-the timeit-is
tssued—A-compilation-ofall-such-documents
currently-in-foree-shall-be-maintained-at-the
Division, pursuant—to-3—V-S:A—§335,and
shall-be-available to-the-public.

(g) Neither the-issuance of final per-diem
Einal Ord F the Divisi hick
P 3 3 ’ A
the—performanece—of—any—of—the—terms—or
conditions-of these rules shall be-construed-as

AGENCY OF HUMAN SERVICES -2-
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a-waiver-of-the Division’s-future-performanee
ot the right. The obligations—of the-provider
with-respeet toperformance shall centinue;

1 the Divisionchal | P
requiring such-future performance.

{a)-The Division-of Licensing and Protection
of the-Department-of Disabilities;-Aging-and
Independent—Living—shall —receive trom
providers—resident—assessments—on—forms—it
specifies.— TheDepartment -of —Disabilities;
Aging-and-Independent Living shall precess

dus-nlommeter adchallperiedieall butas
less—frequently—than quarterly, provide the
DPivision—ef Rate—Setting—with—the—average
case-mix-seores—of-each—facility—basedupon
the-federal RUG IV classification system-(48
group version).This-seore-will-be-used-in-the
quarterly-determination of the Nursing Care

perier-oftherate:

{b)—The —management—of —the—resident
assessment-process-used-in-the-determination
of-case-mix—scores—shall-be-the-duty-of-the
Division-of Licensing-and-Protection-of-the
Department —of — Disabilities, —Aging —and
Independent—Living—Any—disagreements
between—the—facility’s—assessment—ef—a
resident -and—the—assessment—of —that—same
resident-by-the-audit-staff-of Licensing-and
of Licensing—and Protection -and shall not
invelve-the-Division-of Rate-Setting—As-the
final rates-are-prespective-and-adjusted-on-a
gquarterly—basis—toreflect -the -most-current
data;,—theDivision—of Rate—Setting—will-net
make-retroactive rate-adjustments-as-a-result

S cal e

Times Fili 1 SorviceofD

(a)—In—computing —any—period—of—time
preseribed-or-allowed-by-these rules;-the day
of the-act or-event-from-whieh-the-designated

period—of-time—begins—to—run—shall-not—be
included. The last day—ef —the periodso
computed—shal-be—included, unless—it-is—a
Saturday, a-Sunday, or-a-state-or federal legal

holidess dn—which-—event-the pertoarunsvatd
the—end—ofthe—nextday—whiech—is—not—4a
Saturday;-a-Sunday;-ora-state-or federal-legal
heliday-

EREE : s -
rules—in—which-time -is-computed fromthe
receipt-of a-netice-or-other-document-issued
by—the—Division— or  other — relevant
administrative—officer—the—addressee—of-the
notice-shall-be-rebuttably presumed-to-have
recetved-the -notice-or-other-decument-three

daysafterthe-date-on-the-document:

{¢)-When-by-these-rules-or-by-anetice-given
thereunder,-an—act-isrequired-or-allowed-to
be-dene—at-orwithin—a—speeified—time,—the
relevant-administrative-officer; for-just-eause
shown, may —at —any time—in—her—or his
orderthe period entarged. This subsection
hall I b it e I
to-the—Vermont Supreme Court or-Superior
Court from Final Orders—of the Division-or
Final-Determinations-of the Secretary,-which
are—governed by the—Vermont Rules—of
Appohete Trossduso-and—the Yomnent-Rales

of Civil- Procedure respectively:

{d) Filing shall be deemed to have occurred
when—a—doecument—is—reeeived—and—date-
stamped—as—received —at the office—of the
Division—or—in—the—case—of —a—document
directed-to-be-filed-under-this-rule-other-than
at the offiec o+ the Dy isteny vhes # 45
received—and—stamped—as—received—at—the
appropriate-office. Filings—with-the Division
may-be-made by telefaesimile-(FAX), but the
sender—bears—therisk-of & communications
fatlure —from—any—eause—FEilings—with—the
Bivision—may—also-be made electronically,
but—the—sender—bears—the—risk—of —a
communications—failure—from—any —cause;
T itdies blocked
due-to-size:
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{e)-Service—of-any-documentrequired-to-be
served—by —this—rule—shall —be—made—by
Leliveri e the d ]

person-or-entity required-to-be-served-or-te
his-or-her representative-or-by-sending a-copy
by—prepaid—first -class -mail te the official
service-address—Serviee-by-mail-is-eomplete

Divisi

{a)—-A—facility—maybe represented -in—any

matter-under-this-rule-by-the-owner-(in-the

case—of a-corporation, partnership, trust, or

other-entitycreated-by—law;—-through—a—duly

autherized—agent),—the —nursing—facility
i , :

b ’ i ] l.hb X hsansas'i torney-or-an

of the-name-and-address-of its representative
for—each—matter —before—the —Division:
Thereafter—on-that-matter,all-correspondence
from-the Division will-be-addressed-to-that
representative.—The —representative—of —a
providerfailing to-so-file-shall not be entitled
to—notice—er—service—of—any—document—in
connection—with—such—matter,—whether
required-to-be-made-by-the-Division-or-any
other—person,—but—insteadservice shall be
made-directly-on-the-provider:

H-any-part-of these rules or their application
ts-held-invalid;-the-invalidity-dees-not-affeet
; s lieati bicl :
given-effect without the-invalid-provision-or
application;-and-to-this-end-the provisions-of

these rules-are-severable:

113 Effective Date

(a)-Theserules-are-effective-from-January-29;
1992, (as—amended—June—18,— 1993, July—k;
1994, January—4,— 1995, January 1, 1996,
Januery—1997Fuly 11998 May+-1999;
Fuly—+-1999-August-1,- 1999, July-1,2001;
November—1,—2002 May 12004, July—1;
2004—July—1;—2005;—October—29,—2007;

August-25,2008-April-1,20H—September
172012, -September9,- 2013, and March-6;
2015y

i T f Rule: tod 5

D-all-cost-reports-draft-findings-issued-on
or-after-the-effective-date-of the-meostrecent
amendment;and

(2)-all rates set-on-orafter the-effective date
of the-mest recent amendment:

{c)—With—respect—to—any—administrative
proeeeding—pending—on-the effective-date—of
the most-recent-amendment-the Directer or
the—Seeretary—may—apply—any—provision—eof
such-prior rules-where the falure to-de-se
would—work —an—injustiee—or—substantial
BeeR. Laterelr

2—ACCOUNHNGREQUIREMENTS
21 A tinePrineinl

(a)-All-financial -and-statistical-reperts—shall
be prepared -in—accordance with- Generally
Accepted —Accounting —Principles (GAAP),
consistently —applied;—unless —these—rules
authorize —specific —variations—in—such

principles:

By Tl dor chall PN i 2
a—finaneial —management system—which
provides—for —adequate—internal—control
assuring—the—aceuracy—of —financial—data;
safeguarding —of —assets—and—operational
efficieney:

te}-Theprovider-shall-report-on—an—acerual

basis.— The provider whose records—are not
bcisini o it ALt Hat

acerual date fov raports om-the basis of an
it s 1 Jabled on 1

such—a—ease;—the—provider’s—aeceounting

to—compile—data—to—satisty the—acerued
expenditure—reporting requirements—and—teo
demonstrate-the link-between the-acerual-data
reports—and-thenon-acerualfiscal-accounts:
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The—provider —shall—retain—al——such
1 e L .

21 Procurement-Standards

(a)-Providers—shall-establish-and-maintain-—a
code-ef sl dards 2 pocmthoposfermence
e | L il

goods—and—services—Sueh—standards—shall
provide, tothe maximumextentpractical,

Providers—should—partieipate —in—group
purchasing plans when feasible:

(b)—If o provider —pays —more —than—a
competitive -bid—for-a-goed-or serviee, any
ameount-over-the-lower-bid-which-eannet-be
demonstrated—to—be—a—reasonable—and
necessary—expenditure—that—satisfies—the
prudent—buyer—prineiple—is—a-nonallowable
eest:

23 ¢ Hocation_Pl L '
; ine Princin]

With-respeet-to-the-allocation-ef-costs—te-the
nursing —facility —and —within—the —nursing

£ie it the~oHewdnsrulesshok apgl
tertRepeated}

{b)-Previders-that-have-cests-allocated from
related-entities-included-in-their-costreports
shall-include;—as—a—part-of their cost-report
submission; —a—summary—of the —allocated
costs, —including —a—reconeiliation —of —the
allocated—eosts—to—the—entity’s—finaneial
statements;—which—must—also—be—submitted

home—office—eor—related—management
compuny- this ould ineludc a-eempleted
Heme Office Cost Statement. The provider
shall—submit—this—reconciliation—with—the
Medicaid-costreport.

(e)—The—Diviston—reserves—the—right not—te
recognize-changes-in-aecounting principles-or

the purpese—or having the likelyeffectof

mercasth -a-taehs 5 Modieatdpe macnis:

{d)ytRepealed}
{e)-{Repealed]

) Eael e :
changes—in—statistical-allocations—or—record
keeping—required——by——the— Medicare
Tatesmmedi =

R bods-of allocati

are-as-follows:

H)-Nursing—salaries—and-supplies—direct
eost;

{2)Plant-operations—square-footage;
{3) Utilities—square footage,

{4) Laundry —peunds-of laundry;
(5)-Dietary—resident days;

{6 —Administrative—and— General
accumulated- costs;

H-[Repealed]
£8)-Property-andRelated—square-footage;

(9)-Fringe Benefits—direct-allocation/gross
salaries.

(h) Food costs included-in-allocated-dietary
eosts-are-caleulated-by-dividing -the-facility’s
1 | di l | ik

digtar -costo—bathobohich we'rdealesates
overhead;and multiplyingtheresult by the

(1)-Utility—costs-included -in—allocated—plant

operation—and—maintenance—costs —are

calculated by dividing the faeility’s—plant

operation—and—maintenance—costs by total
s | ; g

cost,—both—of —which—include—allocated

overhead, and multiplying-the result-bythe
| il i .

H—Al—administrative —and—general —costs;
including —home —office —and—management
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company-costs;-allocated-to-afacilityshall-be
included in the Indirect Cost-category:

(k) The —capital component—of —goods—er

or—unrelated—party,—such—as—plant-operation
and-maintenance;,—utilities;—dietary;—laundry;
houselkeepingand-all-others;-whether-or-not
acquired—from—a—related—party;,—shall—be
considered-as-costs-for-that-particular goed-or
service—and-not-classitied as Property and
Related-eosts-of the-nursingfaeility-

- " - e faoitivchall

be-reasenable;-as-determined-by-the Division

pursvant-te Haosc rless
24 SubstoneeC-er Form

The-cost-effect-of transactions-that-have the
effect-of cirewmventing-the-intention-ef these
ritles-may-be-adjusted by the Division-on-the
e e | o -
shat-prevat-over-theform:

15 R 1 Keepi L R : ¢
Tecords

{a)-Each—providermust-maintain—complete

deevmentation; nclading aeevrate fincaetat
and-statistical-records-to-substantiate-the-data
reported —on—the —uniform—financial —and
statistical report-(cost-report)-and-must,upen
request,-make-these records available to the
Division—of —Rate—Setting;—or—the—U-—S5:
Department-of Health-and Human Services,
and-—the—authorized representatives—of-both
ageneies:

!
(5) ”.‘EEE.E‘ ::5“ EIEE 'EI
transactions—of -the—provider -and -affiliated
entities;-ineluding but not-limited to-census
data, —ledgers;—beoks;—inveices;—bank
copies-of gevernmental-filings, time-records;
time—cards, purchase requisitions, purchase
orders,—inventory—records;—basis—eof
appertioning—ecests;matters—of —provider
ownership-and-organization,—resident service
schedule-and-amounts-of income received by

service,—or—any—other—record—whieh—is
necessary—to—provide—the—Director—with—the
highest degree-of confidence in the-reliability
of the-claim-for-reimbursement—For purposes
of —this—definition,—affiliated —entities—shall
extend —to—realty, management —and —other
entities—for—which—any—reimbursement is
directly-or-indirectly-claimed whether-ornot
they—fall—within—the —definition—of related
parties:

{e)—The—previder—shall—maintain—all—such
records-for at least six-yearsfrom- the date-of
filing,-or the date-upon-which-the fiscal-and
statistical-records -were-to-be filed;-whichever
is-the-later—The-Division—shel-keep-all-cost

i ; ; o
£oy-theproviderssisospendence—orlepapess
I e S : :
Findings for six years. In the event—of
litigation—or—appeal—invelving—rates
established—under - these regulations,—the

which-are—in-any-way-related—to-such-legal
proceeding—until—the—proceeding —has

; Vool Licabl e
has-tapseds

{d)—Pursuant—to— 33— V.8. A §908(a),—all
documents-and-other-materialsfiledwith-the
Division-are publie information,—exeeptfor
proteeted-by—law—er—the—policies;—praetices;
and proceduresof the Ageney of Human
Serviees,— With—the —exeception—eof —the
administrator’s-salary;-the-salaries-and-wages
publie:

3 FINANCIAL REPORTING
3.1 {Repesaled}
3.2 Uniform-Cost Reperts

(a)-Each-long-term-care facility-participating
in - the Vermont Medicaid program —shall
annually—submit—a—uniform—financial —and
statistical —report —(cost—report) —on—forms
preseribed—by—the Division.—The—inclusive
dates—of-the reporting -year—shall-be—the—12
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month-period-ef-each-provider’sfiscal-year;
unless—advance —authorization—to—submit—a
report-for-a-greater-or-lesser-period-has-been
granted-by-the-Division:

H-The-Division-mayrequire-providers-te
file—special-cost-reports—for—periods—other
than-o-facility”s-fiseal-year:

(2)-The-Divisten—may-require-providers—to
file-budget-cost-reports—Such-cost-reports
may be-used-inter-alia-as-the-basis for new
facilities”rates-or-for rate-adjustments:

(h)—The—ecost—report—must—include—the
certification-page signed by the-owner,-or-its
s S sihareds o

oWher

(e)The—original -and-one—copy of the—cost
report-must-be-submitted-to-the-Divisien—Al
l : oy '

is—requiredto—be submitted with the cost
report:

D Audited—8 (o]
that-at-the-diseretion—of-theDirector,—this

requremontmay-bewared

2)—Most—recentlyfiled MedicareCeost
R e foad l L g
on-CMS-Form 339 (if a participant in-the
Medicare—Program),—which—for—hospital-
| l ] ball be the Medi
cost reportfor-the same tiseal year asthe
Modicaid ,

(3) Independent-auditor’s-adjusting -entries
and-reconciliation-of-the—audited—finaneial

statomeatste-theeests sek

{e) A—provider—must—also—submit, —upon
request—during—the—desk—review—or—audit
process, suchdata, statisties;—sehedules—or
other—information—which—the —Divisien
requires-in-order-to-earry-out-itsfunetion—If;
before—the—draft findings—are—issued;—the
facility —has—been—specifically requested-to
provide-eertain—information—or-materials—and

has—fatled—to—do—so;—such—information—eor
materials —will—not—be—admissible in—any
stibsequent-appeal-taken-pursuant-to-Seetion
15, -provided-the Divisionhas—notified-the
provider—of—such—fatlure—and—afforded—the
providera-final oppertunity to cure:

H—Providers—shallfollow—the—cost—report
nstructions prescribed by the Director—in
completing—the—cest—report—The—chart—of
accounts-preseribed-by the Director; shall-be

: doli Sl s i
description for type of transactions recorded
in-each—asset,—tability,—equity;—income,—and
sxpense-aceount:

33 Ad L Tisneli Rk

(ay—With—the—exeeption—ef—hespital-based
aursing—homes, an —acceptable —cost—report

ot the fifth-month fellowing the-close of the
period-covered by the report:

{1)-Hospital-based nursing-homes-shall-file

afterfiling—their Medicare—cost-report—for

the some-eost Foperin-pore (it L1 48

(2)—1f-a—hespital-based—Medicaid nursing
home’s-cost-repert-is-not-filed-on-or-before
June 30 following the end of the facility’s
fiseal-year,—the—DPivision—may—roguire—the
facility-to provide certain data-er-te—filea
draft-costreport:

(b)-The-Division-may-reject-any filing which
does—not—comply—with—these—regulations
and/or-the cost reporting instruetions. In such
case,—the reportshall-be-deemed not-filed;
until-refiled-and-in-compliance:

tey-Extensions—forfiling—of -the-cost—report
beyond—the—prescribed —deadline—must —be
segrostes sfellor &

H-All-Requestsfor Extension-of Time-to
form-preseribed-by-the-Pirector,-and-must

be received-by-the-Division-of Rate-Setting
prior-to-the-due date. The provider must
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and-speeify-the-date-on-which-the Division
will-receive the report:

2} Notwithstandi . -

the—Division—will—not —grant —automatie

extcasions Sueb-uxtemsionsill b peoted
for-good-eause-only;—at-the Director’s—sole
discretion,—based—on—the—merits—of —each
request.-A"good cause"-is-one-that supplies
a-substantial reason,-one-that affords-a legal
exeuse—for—the—delay—er—an—intervening
action-beyond-the provider’s—eontrol.—The
ignerance-of-the-rule;-inconvenienee;—or—a

cestrepurt-eropirer LR Fagce F ot e

{d)-Netwithstanding—any—other provision—of
these-rules;-any provider-that-fatls-to-malee-a
complete—cost-report—filing—within—the-time
preseribed-in—subseetion33(a)-or-withinan
extension-of time-approved by the Division,
shall—be—subject—to—the—provisions—of
subseetion-1-7(f):

NP by Divisi

i

{(1)-The Division—shall-perform—a—uniform
deslreview-on-each-cost report-submitted:

2)-Theuniform-deslreview-is-an-analysis
of -theprovider's—cest-report-to-determine
the—adequacy—and—completeness—of—the
report—acecuracy-and-reasenableness-of-the
data—reeorded thereen, allowable costs and
a-summary-of-the-results-of the-review—for
: .
'li : i L gl o l

extent-to-which-an-en-site-audit-verification
is-required-

3)—Uniform—desk—reviews—shall—be
completed-within-an average of 18 -menths
after receipt-of -an—acceptable—cost-report
filing,—exeept—in—unusual—situations;
including—but—not—limited—to,—delays—in
obtaining necessary information from a

the—Pivision—shall-have—an—additional-six

months—to-complete-itsreview-or-audits-of
facilities™ base-year-costreports:

(4)-Unless-the-Divisionschedules-an-on-site

audit,—it—shall —issue—a—written—swmmary

report-of its-findings-and-adjustraents-upon
ot ” 5 tos] =

(b) On-site-Audit

N\ The Divisi 1 ; ;
audits;,—as—considered—appropriate,—of the
previder’s—financial -and-statistical records
and-systems-in-aceordance-with-the-relevant
provisions of the Medicare Intermediary
Manual—Audits Reimbursement—Program
Administration,—CEMS—Publication—13-2
(CMS-13).

{2) The Division-witl-base-its-selection-of a
factlityfor-an-on-site-audit-on—factorssuch
as-length-of time since last audit, ehanges-in
facility —ownership,—management, —or
organizational—strueture,—evidence—or
official——complaints of finaneial
irregularities; —questions—raised—in—the
cost—report—without —a—satisfactory
explanation;-and-prior-experience:

3)-The-audit scope-will-be-limited-so-as-to
s el : ¥
independent—publie —aecountant, —provided
such — work is adequate to —meet—the
Division’s-auditrequirements:

4)—Upon—eompletion—of —an —audit, the
Divicion-shall review_itsdeaft findi :
adjustments—with—the provider-and-issue-a

oot p-stner Erasrbed seek-BRcd s

{e)-The-procedure-for-issuing-and reviewing
Summaries —ot —Findings—is —set—out—in
Subsections-15-1,-152-and-153-

35 Settlement-of- Cost Reports

e —A—cost—report—is—settled—if there—isno
request-for reconsideration-of the Division’s
findings—er,—if -such-request—was—made,the
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Division-has-issued-a-final-order-pursuant-to
Subsection153-of theserules:

byC 1 - b
otherwise—final, —may be reopened —and
gy 1 5 Z
out-below-are-met—The-Division’s-decision-te
reopen—will-be—based-on—new—and-material
evidence-submitted-by-the provider,-evidence
ot-a-clear-and-obvious-material-error,—or-a
] ks, ;
competent jurisdiction-that the determination
15— inconsistent—with—applicable —law;
regilations—and-—rulings, —or——general

{¢) Reopening means—an—afficmative action
taken—by—the Division—to—re-examine—the
correctness—of —a—determination—or—decision
otherwise-final-Such-aetion-may-be-taken:

within-the-applicable-time-period-set-out-in

paragraph-(H-or
2)-In-response-to-a-written-request-of-the

the—Division—within—the—applicable—time
period set out in subsection (f), and

3} When—the—reopening—has—a—material
effect —(more—than—one—percent)—on—the
provider's-Medicaid rate payments:

td)-A-correction-is-a revision (adjustment)-in
the—Division’s—determination—or—Secretary"s
deeiston;-otherwise-final,-which-is-made-after
SPFRI0 . e-0PeRHES

{e) A —correction—maybe —made by the
Division;-er-the-provider-may-be-required-te
file-an-amended cost report. If the cost report
is-reopened-by-an-orderof the-Seerctary-ora
court—of —competent —jurisdiction, —the

serrest snshontomrads s thePivisicos

H—A—determination—or—deeision—may—be
reopened-within-three yearsfrom-the-date-of
the—notice—containing—the— Division’s
determination,—or-the-date—of a—decision-by
the Secretary-or-a-court:

(g)-The Divisionmay-also-require-or-allow
an—amended—cost—report—to—correct—material
errors-detected subsequent-to-the-filing-of the
original —eost—report —or—to—comply —with
applicable-standards-and-regulations—Onee-a
eost-report-is-filed;-the-provider-is-bound-by
its elections. The Division shall-net-aceept an
amended-cost-report-to-avail-the-provider-of

4—DETERMINATION—OF—ALEOWABLE
COSTS FOR NURSING FACHITFIES

1.1 Provider Reiml M | |

GAAP

In——determining  the allowability —or
reasenableness—of-eosts—or-treatment of any
reimbursement-issue,—not-addressed—in—these
rules;-the-Division-shall-apply-the-appropriate
provisions—of —the—Medieare—Provider
Peimbursement Manuah (EMS-15; formerly
knewn-as-HCEA-or HIM-15+TIfneither-these
regulations—noer—CMS-15——specifically
addresses——a——partietlar——issue,—the
determination-of alowability-will-be-made-in
aceordance—with——Generally—Acecepted
Aeccounting-Principles-(GAAP)The Division
reserves-the right, consistent with-applicable
law,—to—determine—the—allowability —and
reasonableness—of —costs—in—any—case—not
speeifieally-covered-in-the sourees referenced
in-this-subseetion:

12 G 1 Cost Princiol

For rate setting purpeses;-a-cost-must satisfy
eriteria, —including,but neotlimited—to,—the

felles a2
{a)The-cost-must-be—ordinary, reasonable,

necessary;related-to—the—care—of residents;

o aetnadl newrrsas

{b)—The—ecost-adheres—to—the—prudent buyer
prineiple:

{€¢)—The—cost—is—related—to—goods—and/or
services—actually —provided—in—the —nursing
facility:
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43— Nen-Reeurring-Ceosts

{a) Nen-recurring-costs-shall-include:

Aam reasenable-andresicoat olotod-eost
that-exceeds-$10,000,-which-is-not-expected
to-recur-on-an-annual-basis-in-the-erdinary
operation-of-the-facility;-may be-destgnated
by the Division as-a "Non-Recurring Cost"
subjeet-to—anylimits—on-the-cost-category
into-which-the type-of cost would-otherwise

be-assigned;

2)-litigation-expenses-of -$10,000-or-more;
recognized pursuant to subsection4.20:

3)-allowable-lump-sum-costs-of $2,000-or
more—per—cost —reporting—period—for
reeruitment—and—legal—fees—or—similar
expenses—associated —with—the—hiring—of
rogistered-nurses—from-countries-outside-the
United-States-on-condition-that such-fees-or
expenses-shall-be-allowable-only-in-respect
of such—nurses—who—are—paid—at-least the
prevailing —salary/wage —and —benefits—for

and-experience—in—the geographic—area—in

which—the—faeility—is—losated—or—tuition
: 4 N o ’

pursuant to-42-C-F-R.-§483.152(¢)(2).

(b)-A nen-reeurring cost shall be-capitalized
and—amortized—and—earried—as—an—on-going
adjustment beginning with-the first quarterly
rate-change—afterthe—settlementof the-cost
report-fora-period-of three-years.

4:4—InterestEoxpense

{a&)—Necessary—and—proper—interest—is—an
alsyeble cost

{b)“Necessary-requires-that:

b)-The-interest be-incurred-on-a-loan-made
to-satisfy-a-finaneial need-of the-provider:

21-Afinancial-need-does—not-exist-if the
provider-has—eash-and/er—eash-equivalents

efmercthar-Sd-de seeskne ds:

3)-Cash-and-eash-equivalents-include:

(i)—menetary—investments;—including
unrestricted grants-and gifts;

. Ead
to—resident —care that —can—readily—be
converted—to—cash—net—of —any related
Lability;

vables & : by
to)—otficers; —owners, —partners,—parent
organizations, ———brother/sister
organizations, —or —other related —parties;
exeluding-education-loansto-employees:

¢tiv)—receivables—that—result —from
trapsactions-not-related-to-resident-care-

t4h-Cash-and-eash-equivalents-exclude:

(i)-funded-depreciation-recognized-by-the
Puvisien

it} restrieted-grants-and-gifts:
5 rinterest-income-offset:

{)-Interest-expense-shall-be—reduced by
realized investment income;-except-where

(A) funded depreciation recognized
by-the-Division—pursuant to-CMS-
+-
(B)—grants—and—gifts,—whether
restrieted-or-unrestricted:
iy Onl sl
shall-be-offset-by-interest-income-derived
; i )

{6) The provider —must —have—a—legal
obligation-to-pay-the-interest:

te}"Proper™requires-that:

{H)—Interest -be—incurred at—a rate net in

oo oot hat e prodent busrerwsul bhe e
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had-to-pay-in-the-money-market-existingat
re-bme-the teonwassmados

(2) Interest-must-be-paid-to-a-lender-that is
not—a—related—party —of —the—borrowing
organization—except—as—provided—in
paragraph-(k)-

(d) Interest—expense—shall -be—included—in
property-costs-if the interest-is neecessary-and
proper—and-if -it-is—incurred as—a result-of
finaneing—the—acquisition—of —fixed—assets
related-to-resident-care.

(e} The-date-of such-financing-must-be-within
60-days-of the-date-the-asset-is—put-in-use,

exeept—for—assets—approved—through—the
Certificate-of Need -process-or-approved-by
the Division waderSubsestion—4-H—af—this
rule-—Allowable -interest,—onloans—financed
more-than-60-days-before-oraftor-the-asset-is
put-in-use, will be included in Indireet Costs
fo-the-oatire torrr-esthetenis

(f)Berrowings to—finance asset -additions
cannot—execeed—the—sum—of the—basis—of-the
asset(s), —determined —in—accordance —with
allowed-pursuant-te-paragraph-(g)-related-to
the —borrowing.—The—limit —on —borrowings
related—to—fixed —assets—is—determined—as
folloo s

Basis—of —the —assots—recognized—by—the
Division,—plus—a—propertionate—share—eof
other-cost, allowed pur.uant to-paragraph
eror

| st il
Less:—The —provider’s—cash-—and—cash
equivalents-in-excess-of 60-days-needs, per
l h (b)(2)-of this sul on
Eouals- The Limi 1 . —_—

fixed-assets:
tg)-Other-costs related to-the acquisition of

interest-is-recognized-by-the-Division—These

eosts—include—banl—finance—charges,—points
and-costsfor legal and-accounting fees,-and

{h)-Neecessary-and-proper-interest-expense on
debt-ineurred-other than for the-acquisition-of
assets-shall-be-recognized-as-working capital
interest—expense—and—included—in—Indirect
Costs:

{()-Application of Principal Payments.

t1-Eorloans-entered-into-betore-a-faeility’s
1998 fisealyear,—principal-paymentsshall
be—applied—first —to—loan—balances—on
allovable—borre ngs—eand scesrd te non-
altewablelean-balanees:

2)-For-loans-entered-into-during or-after a
facility’s—1998—fiseal—year,—principal
poyracats shel bo pphcate-alleyvableone
non-allewableloan-balanceson-the ratioof
eachto-the-total-amount-of the loan:

(i) Refinancing of indebtedness.

(1) The provider must demonstrate—to—the
Diviston—that-the-costs—of refinancing will
be—less—than—the—allowable—costs—of-the
current financing:

(2)—Costs—of —refinancing —must—include
accounting —fees;—legal—fees —and debt
acquisition-eosts-related-to-the refinancing-

3)-Material-interest-expense-related—to-the
original-loan’s—unpaid—interest-charges,to
the—extent—that—it—is—included—in—the
refinanced loan’s principal, shall-not—be
allowed:

o 5 -
of -theprincipal balance -of the—previous
finaneing—plus—aceountingfees, legal fees
and—debt—acquisition—costs—shall—be
considered-a—working-capital-loan, subjeet
to—the —cash—needs—test —in—subsection
44D unless-the-provider-demonstrates
to-the Division-that-the-excess—was—for-the
acquisition—of—assets—as—setforth—in—(a)
through-(g)-
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{k)-Interest-expense—ineurred-as—a—result-of
transactions—with—a—related-party—(or—related
parties)—will -be recognized-if the-expense
would—otherwise—be—atowable—and—if the
collow it ;

{1 The-interest expense relatesto—afirst
and/or-second-mortgage-or-to-assets-leased
from—a-related-party-where-the costs-to-the
related-party-are recognized-in-lieu-of rent-

(2)-The-interestrate-is no-higher-than the
rate-charged-by-lending-institutions—at-the
inception-of the loan:

D-Interest—is—not-allowable—with-respect-to

v -eapielopens arcHEprepc rplertane
equipment—related—to—resident—eare—which
requires—approval;-if-the neeessary-approval
bosae-bosrpgrant d

{m)—Interest onloans—that-do—net—include
Ly ordi il
in—the-debt serviee—payments—shall-not-be
allowable-exeept-to-the-extent-that-it-would
havebeen-incurredpursuant te—astandard

to-the-useful-life-of the-asset:

(a)-The basis—of-a-donated-asset—is—thefair
market-value:

{b)-The-basis-of-other-assets-that-are-owned
by-a-previder-and-used-in-providing resident
care-shall-generally-be the lower of cost or
fair -market—value—Specifie —exeeptions—are
addressed—elsewhere—in—this—rule-—Ceost
includes:

H-purchase price,
2)-sales-tax;

3)-costs-to-prepare the asset for its-intended

{e)—The—basis—of-assets—constructed—by the
provider—to—provide—resident—eare—shall-be
l el ] : hicl

H—all—direct—costs;—including; —but—net
limited te, salaries—and-wages,therelated

price —of —materials,—sales—tax;—costs—of
shipping,—handling —and—installation;—cests
for—permits,—architecturalfees,—consulting
fees-and legal fees.

(2)-indireet-costs-related-to-the-construction
of the-asset:

{3)—interest —costs—related—to—capital
indebtednes,—used—to—finance—the
construction-of-the-asset-and-prepare-it-for

(d)—The—basis—of —betterments——or
improvements,—ifthey-extend-the-useful-life
Bl ame
inerease-the-productivity-of an-asset-are-costs

as-set forth-in-paragraphs-(b)-and (¢)-above:

(8)-Any-asset-that-has-a-basis-of -$2,000-or
meore-and-an-estimated-useful-life-of-two-or
more—years—must—be—ecapitalized—and
depreciated—in—accordance—with—Subsection
4.6 Groups—of-assets—with-the—majority—of
assets—in-the group—valued-at-$300-or more
and-a-useful-life-of two-years-or more-must
also—be —eapitalized and —depreciated—in
acecordance—with—Subseetion—4-6-—Assets—or
groups of -assets witha basis—lower—than
SNV e B0 O Scaei-Coprocrated-atthe

provider’s-election:

H)-The—gain—on—a-transfer-of an—asset—to-a
related—party—shall-be-caleulated-as—follows:
the-fair-matket-value-of-the-assetless-the-net
book value will be the gain-irrespective of the
of the —amount—paid—to—the—faeility for-the
asset.—This —gain—will be —offset —against

use,—such—as;—but-net-limited-to,—costs—of proposty mdrclescd eo5us:
shipping,—— handling, ——installation,
architectural fees;-consulting-and-legal-fees:
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46D s L4 izati £
Property; Plant-and-Equipment

{a)-Costs—for-depreciation—and-amortization
must be-based-on-property records-sufficient

in-diail-te-identf spesificessets:

{b)—Depreciation—end—ameortization—must-be

eompet denth steishi-ln methoeas

{e)-Fhe-depreciable-basis-of-an-asset shall-be
the— basis established—according—to
Subseetions—4-5-and-4.7, net-of any salvage
sghaes

{d)-The-estimated-useful-life-of-an-as=et-shall
be determined by-the Division-as follows:

1) The recommended—usefullife—is—the
number—of-years—listed-in-the most recent
edition—eof —Estimated—Useful—Lives—of
Depreciable-Heospital-Assets; published-by
I s Bocmikal B

{2)y—Leasehold—improvements—may—be
amortized over the term-of an-armslength
lease,—includingrenewal period, if such a
{ease—term—is—shorter—than—the—estimated
useful life of the asset.

7y in O hin_of D iabl
, Sales of Eaeiliti

{a)-A-change-of ownership-will be recognized

vihenthofelevrn —erttorehove hoep ek

{1)-The-change-of ownership-did-net-eceur
between — related —parties, —except—for
transactions—that—meet—the —criteria—in
subparagraph-(2)

(2)The—transaction—takes—place—between

fomil, embers-and meets the felledns

conditions:

(i)-The-Division-shall-be-notified-at-least
two-years-before-the-sale- The notice-shall
include —adescription—oftheterms—and
conditions-of-the-sale-and-be-accompanied
by-a-eurrent-appraisal-of-the-facility being
sole

{i—The—buyer—shall—demenstrate—the
capacity-to-manage-and/or-administer the
faeility;—or—if —the—buyer—isto—be—an
absentee——owner,—the—buyer  shall
demenstrate—that-there—will-be—sufficient
2

. fing ; ]l , E”m“hi

andfederal-law-

(iii)-The-selershall net-maintain full time
crployment-with-the faeility,-exeept for a
SHOHOR-PEes- } skededonges

y ) ”g | .EEEIE““EB

Hv)-A—sale-of-thefacility-shall-net-have
occurred—between—any—members—of - the
- ' 9 .

{v)-For-the purposes—eoi-this—subsection;
family—members—shall-inelude spouses;
parents, ——grandparents,——echildren,
grandehildren;—brothers,—sisters,—spouses
of —parents;—grandparents,—children,
uneles;-nieces-and-nephews;-or such other
familial relationships-as-the Director-may
reasonably—approve-in-the-eircumstances
of the-transaetion-

(3) The-change-of ownership-was-made for

{4)-The-change-of ewnership-was—a-bena
fide-transfer-of all-the-pewers-and-indicia of
ovachiss

{5) The-change-in-ownership-is-in-substance
the-sale-of the-assets-or stock of the-facility
and not a method-of finaneing:

) —the—transferor—and—thetransferee
enter -into—afinancing —agreement,—the
agreement-must-be-constructed-to-effecta
complete—change —of —ownership—The
Division-shall-determine-if the-agreement
doos —in substance —eftect —a—complete

shall-menitor—the—comphance—with—the
agreement:
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{ii)—Where,—subsequent—to—a—change—of
ownership, —the transferor forgives —or
reduces—the—debt—of—the—transferece,—the
amount—of the forgiveness—or—reduction
shall —be—retroactively—applied—to—the
aequisition —or—basis—of —the —asset—as

acerainee by he P miens

{6)—Thebuyer shall -demonstrate—to—the
satisfaction—of —the —Division—that —all
obligations-to-the-State-of -Verment-arising
out of the-transaction-have been-satisfied:

(7 Forrate-setting-purposes;-the-transfer-of

change —in—ownership—in—the following
circumstanees:

{1)thetransferred—stock —or —share-—are
l : bliel od s

i) —the—transfer—was—made—selely—as—a
method-of financing-(not-as-a-methed-of

the-number-of shares-transferred-does-not
exceed-25-pereent-of the-total-number-of
shares-in-any-one-class-of stock:

{b) Where-the Division-recognizes-the-change
in—ownership—of an-asset, the basis—of the
essets For-the-sov -6 mer shell be-detcmmined
as-follows:

{H-If-the seller—did-—net-own theassets
during—the —entire —twelve —year—period
immediately—preceding—the —change —in
B 4l Hor’s facilitvdid
receive—Vermont—Medicaid—reimbursement
during—the—entire—twelve —year—period
immediately—preceding—the —ehange—in
ownership, the-depreciable-cost-basis-of the
transferred-assettorthe-nev -ovrrershal be
the-Jowest-of:

H-the-fair-market-value-of the-assets;

{it)-the-acquisition-cost-of the-asset-to-the
buyer;

(iti)-the-original-besis—ofthe-asset-to-the
seller-asrecognized-by-the-Division; less

sacworslebo d-depoaiotons

2) H-the-seller-ewned-the-assets-during-the
entire—twelve—year—period—immediately
preceding the change in ownership-and-if
the—seller’s—faetlity —received—Vermont
Medicaid reimbursement during—the-entire
twelve—year—period-immediately—preceding
the—change—in—ownership;—the—depreciable
cost—basis——of —the —transferred—fixed
equipment—and-buildingimprovements for
individual-assets-having an-original-useful
life-of-at-least20-years-in-agreement with
the—useful-life—assigned in—the—American
Llespital—Association——guidelines,—the
depreciable——eost—basts——eof —land
: , ; 4

; .I”. L 11 e aEle ey

new-owner-shall-be-the-lowest-of:

(i)-the-fair market-value-of the assets;

(it)-the-acquisition-cost-of the-asset-te-the
buyer;

(i)—the—eamount—determined by the
revaluation—of —the —asset. —An—asset—is
revalued-by-inereasingthe-original basis
of-the-asset-to-the-seller;-as recognized by
the—Division;,—by—an—annual percentage
rate. The -annual-perecentage rate—will-be

(A)-One-half the percentage-increase
in—the—Consumer—Priee—Index—(CPDH
for—All—Urban—censumers—(United
States-City-Average)-:

n—an—appropriate—construction—eost
index—as-determined-by the Division
of RateSetting,—which-change shall
not-be greater than-one-half-of-the
percentage—inerease—in—the—Deodge
Construction—index—or—a reasonable
proxy-therefor) for the same period.

AGENCY OF HUMAN SERVICES -14-

DIVISION OF RATE SETTING



MEDICAID PAYMENT RATES FOR LONG-TERM CARE FACILITIES

33 1f-the-seller owned-the-assets-during-the
entire—twelve—year—period—immediately
preceding the change in-ownership and if
the—seller’s—facility —received—Vermeont
Medicaid-reimbursement during-the entire
twelve—year-period-immediately—preceding
the-change—in—ewnership,-the-depreciable
cost-basis—of -individual assets-categorized
as—building —improvements—and—fixed
equipmentwith-an-original useful life of
lessthan-20-years,—in—agreoment—with—the
useful—life—assigned—in—the —American
Hespital -Association—guidelines, shall-beo
the—seller’s—net—beek—value—and—shall—be
depreciated —over—a useful life-of seven
yeurs:

4)-If-the-seller-owned-the-assets-during-the
ontire —twelve —yearperiod —immediately
preceding-the-change-in-ownership—and—if
the—seller’s—facility—received—Vermont
Medicaid reimbursement during the entire
twelve-year—period-immediately—preceding
the—changein—ownership, thedepreeiable
cost basis—eof —moveable—equipment—and
vehieles—shall-be-the-seller’ s net-boel-value
and-shall be-depreciated-over a useful life

eftop— cetss
4.8 {Repealed}

4.9 lLeasing—Arrangements for Propertys
Plant-and-Equipment

Leasingarrangements-for property;-plant-and
equipment—must—meet —the—following

leased—from—a—related—organization—will-be
limited—to—the Medicaid—allowable—interest;
depreciation,insurance and taxes-incurred for
the year under review,—or—the price—of
comparableservices—or—facilities—purchased
elsewhere-whichever-is-lower:

(b)-Rental-or leasing-charges;-including-sale
are teascbaclcaprcementsforpropest, ~plant
and-equipment to-be-included in -allowable
costs—cannet—exceed—the—amount—which—the
provider-would have included in allowable

costs-had-it-purchased-or retained-legal title
to—the—asset,—such—as—interest—on—mortgage,
taxes, insurance and depreciation.

T p—

{a)-Funding-of-depreciation—is-not-required;
but-it-is-strongly recommended-that-providers
use-this-mechanism-as-a-means-of-conserving
tunds-for replacement of depreciable-assets;
and —coordinate —their —planning —of —capital
expenditures—with—area-wide—planning—of
community —and —state agencies. —As—an
funded-depreciation-will-net-be-treated-as-a

vosgeterrefabl o able dptercstexp oasis

{b)—TFo—the—extent-that-theprovider failsto
retainsufficient-wotldng-capital-or-sufficient
resonrces—to—support—operations; —before
making—deposits—in—a—funded—depreciation
account, the deposits will not be recognized

as-funded-depreetation:

{e)-To-the-extent that-funded-depreciation-in
the-cost-reporting-period-under-consideration
1s—used-for -purposes —otherthan nursing
faeility-asset-acquisition,—interest-income-on
those—sums—will -be—offset—against—interest
expense-not-only—in-the-current-period, but
the-Division-may-reopen—settled-cost reports
for—previous—periods—to—revise—funded
depreciation-and-allowable-interest-expense-
However,—with—the —prior —approval of the
BreEien: uhd { iy
or—all-of aprovider’s funded -depreciation
may-be-used-asfollows-witheut-triggering-an
interest-income-offset:

{1)-to-convert-existingnursing-home-beds

to-resiaental-eare-erassistec L ng—er

{2)—when—mere—economic,—for —new
construction-of residential-care-or-assisted
living—units—with—a—reduction—in—licensed

pursing-home-beds:

(d-Al-relevant-provisions-of-€MS-15-shall
b tahevrodioxecptesnot - bodews
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D—Replacement—reserves—Some—lending
institutions—require—funds—to be setaside
periodicallyfor replacement-of fixed-assets:
The-periodic -ameunts—set—aside—for—this
purpese—arenot—allowable—eosts—in—the

withdrawn—and —utilized —either—through
depreciation—er—expense—after—considering
the —usage —of these- funds.  Sinee the
replacement —reserves—are—essentially—the
same—as—funded—depreciation—the—same
regulations regarding-interest-will-apply-

)y 1If-a-facility-is-leased from-an-unrelated

with—the—lessor,—then—the—replacement
reserve-payment-becomes-part-of-the-lease
payment—and—is—considered—an—allowable
cost-in-the-year-expended—If-the-lessee—is
allowed touse this-replaeement cesorve for

the—replacement —of —the lessee’s—assets;

Lessec-shall not-bealewad to-depresiatcthe
assets-purehased:

{e) The provider-must-maintain appropriate
documentation—to—support—the—funded
depreciation—eaceount —and —income—earned
thereon—to—be—eligible for relief from the
investment income-offset:

4 H-Adjustments—Ffor——Large——Asset
B S L C} £O hi

(a) Large-Asset-Aequisitions

(b-A-provider-may-applyto-the Divisien
for —an—adjustment to the property and

capital—expenditures —determined to—be
necessary—and-reasonable—No—application
fopg cgve  diustment shoale bemads votko
change-to-the rate-would-be-—smaller-than
one half of one-percent-of the facility’s rate
in-effect-at the time-the-application-is-made-:
Interest—expense—related—to—these—assets;
provided—it—is—necessary—andreasonable;
shall be —ineluded—in—ecaleulating —the
peflstement

effective—from-the—first-day—of-the-quarter

following the-date-of the final order-on-the
application;-orfollowing-the-date-the-asset
is-actually-putinto-service, whichever-is-the

(b)Changes-of Ownership

I Lieati ball also L ’ ’
this-subsection, no-later-than-30-days-after
the—exeecution—of —a—purchase—and—sale
agreement-or-other binding-eontract, or the
receipt-of-a-Certificate-of Need pursuant-te
18- V. 8.A.§9434,for—changes—in—basis

depreciable —assets  recognized by the
Divisien—pursuant—to—Subseetion—4-7—The
Divisi | lickad oalk

the Property-and Related-rate-component.

(2)-Adjustments to the Property and Related
rate-compeonent-resulting—from—a-change-in
ownership—of depreciable assetsshall-be
effectivefromthe—first-day-of the-month

following the-date-of sale-

{¢)-Except-in-eirenmstances-determined-by-the
Division-to-constitute-an-emergency-precluding
a-60-day netice period;a-provider-applyingfor
an—adjustment pursuant -to—this subsection—is
required-to-give-60-days—written—notice-to-the
Divisionprior-to-the purchase of the asset-Such
applications——shall—be—exempt—from—the
materiality-test-set-out-in-subsection-8-7(b)-but
are-subject-to-the-other provisions-of subseetion
al-information—applicable—te—this—adjustment
ancte-dernsnstratcthetoyr cesiste-beo nevered
are-necessary-and reasonable. When-applicable;
of Need-application-and all supporting finaneial
information.— The—Division—shall—review—the
application-and-issue-draft findings-approving;
denying,—or—proposing—medifications—to—the

of all-informationrequired-

422 F epealed)
(2} In-the-event that approval is granted by
o gt ) ’ e
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| 13 AdvertisingE

The—reasonable and necessary expense—of
newspaper —or——other —public—media
advertisement—for—the—purpoese—of—securing
necessary-employees-is-an-allowable-cost. Ne

414 Barberand Beauty Service-Costs

The-direct costs-of barber and -beauty services
Howable_f e Modicaid
reimbursement—However,-the-fixed-costsfor
space—and—equipment—related—to—providing
these-services—and-overhead asseciatedwith
billing for-these-services-are-allowable:

415 Bad—DPebt - Choddt: and Cewrtesy:

AMevrances

Bad debtsy-ehanr —ane-cevras allovanecs
are-deductions—from-revenues-and-are-not-to

416 Child Day-Care

Poasenable and nocossar -eests-lasusca for
the-provision-of day-care-serviees-to-children
of —employees—performing —resident—related
functions—will-be—allewable—Costs—will-be
adjusted—by—any revenues received for the
provision—ef-eare—provided—to—employees”
children-—The—direct—and—indireet-expenses
related-to providing these services to-non-
employee—children—are—neot—an—allowable
sgpons - Leste st be geewranbic L m oa
separate—cost-eenter—Revenues—earned—from
providing daycare must -beidentified for
employees—and-non-employees—in-a separate
aceount.

L17C i acis A opern

As-an-ineentivefor-nursing-home—providers
to—furnish—needed —services—{i-e;—meals-on-
wheels,—adult-dayand-certainrespite—care;
ete.) to local communities;—with—the—prior
permission—ef —the—Division,—enly—direet
identifiable —incremental—ecosts—will—be
adjusted—(i-e.;food,directlabor-andfringe

not—be—apportionedfor -adjustment unless
there-is-a-significant-expansion—to-g-program
resulting ——from——community—service
involvement.—The—provider—must—maintain
auditable-records—for—all-incremental-direct

Sy e 3

4.18-Dental Services

Costs—ineurred—for—services—performed —in
connection-with-the-care, treatment,—filling.
removal;-or replacement-of teeth-or structures
firet] s b il be all ,
for-the purpeses-of calculating the per-diem
rate— Dental services forMedicaid -eligible
individuals—are—covered—pursuant—to—the
Medicaid-Covered-Services—-Rules—However;
thefixed costs—for space and equipment
related—to—providing —these—services —and
overhead—associated—with—biling—for—these
ser eosma -beablev abler

4.19 Legal Costs

Necessary, —ordinary, and - reasenable—legal
tees—incurred—for—resident-related —activities
will-be-alowable-:

120 Liticati 1 Setd] c

ta)y-Civil-and-eriminal-litigation—

{H-General-Rule—Attorney—fees-and-other
expenses— incurred in—conjunetion—with
Liﬁgatieﬁ—will—be—reee gnized—onlry-—te—the

eafe,—@hat—the—pfewdef-pfevaﬂﬁ,—and—t-ha{—the

costs-are-not-covered-by-insuranee.

{2)—Settlements.—In—instanees,—where—a
matter-is—settled-before-judgment-(whether
or-not-a-lawsuit-has-been-commenced), one
half —the —costs, —including —attorney—fees;
settlement —award;, —and—other —expenses;
relating-to-the-matter-will-be-recognized-to
the—extent—that—the—costs—are related to
resident—care and—are —not—covered—by
ETVEEREL:
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(3) Costs-related-to-eriminal-or-professional
practice matters are not allowable:

{b)-Challenges-to-decisions-of the-Division—
Attorney-fees-and-other expenses-ineurred by
a—provider—in—challenging—deeisions—ofthe
Division-will be-allowed-based-on-the-extent

on—theratio—of total-dollars—at-issue—in-the
case—to—the—total doHars—awarded—to—the
provider:

(e)—All—costs—recognized —pursuant to—this
subsection—shall—be—subject —to—the—neon-
recurring —eosts—provision—in—subsection
43(a)2)-or-subsection 6.4

A2t Dlpter " rehicde-Allevranes

Cost—of —eperation —of —a— motor vehicle
necessary to—meetthe—faeility—needs—is—an
personal-and-business—purpeses;,—the-portion

will-not-be-allowed. If the provider does net
document—personal—use—and—business—use
under-a-pre-approved-method, DRS reserves
the—right todisallow —all—vehiele—eosts—in
question.All-eosts-in-excess-of the-cost-of-a
similar—size—mid-price—vehicle —are—neot
alle wbloc

122 NopC. o c

Amounts—paid-to-the seller-ef-an—en-going
caoilitv byl 1 ;
to——compete—are——eensidered——eapital
expenditures.—The-amertized-costs—forsuch
agreements-are-not-allowable:

theirRelati

(a)—Facilities—which—have—a—full-time—(40
hours—per—week—minimum)—administrater
and/or—assistant -administrator,—wHl-not—be
alles - compoasation orevmoss operatess;
or-theirrelatives-wheo-¢claim-to-provide-some
or-all-of the-administrative funetions required
to—operate—the—facility—efficiently—except—in

these—listed —in—paragraph—(b)—of —this
subseetion:

{b)Thefactors—to—be—evaluated by the
Division—in—determining —the —amount
allowable—for—owner's—eompensation—shall
ineludebut-not-limited-to-the following:

1) All-—applicable —Medicare policies
identified in CMS-15.

2)—The—unduplicatedfunetions—actually

pLaeTm . Gras—doseribed by the providozor
the-Medieatd-cost-report:

3+—The—hours—actualy—worked—and—the
number—of —employees—supervised, —as
reperted-on-the-eost-report:

(e)-Foranyfacility-fiscal-year;- the-maximum
allowablesalary for-an-owner administrator
shall-be-equal-to-110-percent-of the-average
of —all—reported—administrator —salaries—for
Vermont nursing facilities participating in the
Medicaid-program-for-that facility-fiscal-year:

424 Management Feer and Heme Office

Cpsts

tarManagement fees, home-office-costs—and
other costs-incurred-by-a-nursing facility for
similar—services—provided—by—other—entities
shall—be—included—in—the—Indirect —Cost
category.—These—costs—are—subjeet—to—the
provisionsfor-allowable-costs;-allocation—of

in-these-rules-and-shall-include-property-and

Felat c—sosts—meourree for the raenegement

such-costs—would-be-allowable-if-anursing

foethit -provided e serdeestoriiselE

{b)-Allowable-costs—shall-be-limited-to—five
percent-of thetotal net-allowable-costsless
reported-managementfees;—home—office,—or
other-eosts;-as-defined-in-this-subsection:

A2E VMewberskip Dues

Reasenable-and-necessary-membership-dues;
including —any portions used—for lobbying
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activities,—shall—be—considered—Medicaid
allowable costs, provided the organization’s
funetion—and-purpose—are—directly—related—te
providingresident care:

426 Post-Retirement Benefits

The-allowability-of-costs—of-certain-—benefits
which-may-be-available-to-retired-personnel
shall- be-governed by CMS-15-except that-alf
such-costs-shall-be-included-in fringe benefits
crashellbe Hesatodacssedia by

Costs—incurred—for—servieces,—activities—and
events-that-are-determined-by-the-Division-te
be—forpublic relations purpeses will noet be
aHeeds

4.28 Related-Party

Expenses—otherwise—allowable—shall-not-be
included—for—purposes—of —determining —a
prospective—rate—where—such—expenses—are
paid-to—a—related—party—unless—the—provider
identifies—anysuch—related party —and—the
~poascsottributeble e i cad demewsirates
that-sech-expenses-do-not-exceed-the tower-of
the cost to-the related party or the price of
comparable—services;—facilities—or—supplies
that —could —be —purchased —elsewhere.— The

the —related—party, —or—beth,—to—submit

. jons ;
i elitn.rg_ o

E]“ = E”F El i, P B

420 T eenpes

Where-a-faeility-reports—operating-and-non-
operating—revenues—related—to—goods—eor
services;—the—costs—to—which—the—revenues

costs-cannot-be-identified;-the-revenues-shal
be-deducted-from-the-most-appropriate-eests:
I-the-revenues-are-meore-than-such-costs;-the
deduction-shall- be-equal-to-such-costs:

A 30 e el nterteiment-Costc

Only—reasonable—and—neeessary—costs—of
meals; lodging, transportation and-incidentals
ineurred-for-purposes-related-to-resident care
will-be-allewed—All-eosts-determined—to-be
for -the pleasure—and convenience —of the
provider—or—providers™—representatives—will

not-be-allowed:

431 T mspertaton-Cosle

: —— L
than—ambulanee—services—for —emergeney
transportation-or-transportation-home from-a
nursing —facility —covered —pursuant—to—the
Medicaid—Covered—Servieces—Rules,—that-are
necessary and reasonable for the—care—of
residents—are—allowable—Sueh—eosts—shal
inelude—depreeiation—of —utility —vehieles;
c :
milsg;] - il 'i‘ ) :

for—residents,—and——any——contractual
arrangements—for——providing — such
transportation——Such—costs—shall—not—be

separeich billod ferindirddu olresidents:

tb)-Transportation—costs—relatedto residents

vine kid Lialocis chall L
the —Ancillary —cost category, pursuant—to
subseetion-6-7a)(5)-

32 Services DirectlyBillabl

Alleable seste-siallret tneludethe cost of
services—to—individual—residents—which—are
ordinarily—billable—directly —to—Medicaid
irrespeetive—eof —whether—such—eceosts—are
payable by Medicaid.

{a)-In—general;-these-rules—set-eut-incentives
to-econtrol-costs-and-Medicaid-outlays;while
promoting -access—to-services—and-quality—of
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{b)—Case-mix—retmbursement—talkes—inte
account-the fact-that some residents-are-more
costly —to—eare for thaneothers.— Thus-the
system requires:

H)-the-assessment-of residents—on—aform
prescribed-by—the-Director-ef the Division

{2)-a-means-to-elassify-residents-into-groups
which-are-similar-in-costsknown-as-RUG
PV-(48greup-version)-and

relative—costliness—of —caring for—different
classes—of —residents—to—determine—the

(=

{e)—Per—diem —rates—shall-be—prospectively
determined for the rate year based on the
allowable—operating—eosts—of-a—faeility—in—a
Base—Year, plus—property —and-related —and

cost—report, —calculated —as—deseribed—in
Subsection 9.2.

Trates

(a)—In—general,—a—final—rate—may net—be

{b)-The-Division-may-retroactively—revise-a
final rate-under the following conditions:

Has-an-adjustment pursuant to Sections &
and-10;

(2)—inresponse—to—a—decision—bythe
Seeretary-pursuant-to-Subsection155-or-to
an —order—of —a—court—of —competent
jurisdiction;-whether-or not-that-order-is-the
result-of-a-decision-on-the-merits;-or-as-the
result—eof—a——settdement—pursuant—te
Subsection-15-8;

3)—for—mechanical —computation—or

typographical-errors;

4)-for-a-terminating-taetlity-or-afaeility-in

=gecrrorship: pussueRt e Suhscetess S
8.3,-and-10.2;

(5)-as-a-result-of revised-findings resulting
from-the reopening-of a settled-cost-report
pursuant-to-Subseetion3-5;

(6)—in—those—cases—where—a—rate—includes
payment—for—Ancillary—services—and —the

Medieaid—provider—to—provide—and—bill
directly-for these services;

(D—recovery—of —overpayments;—or—other
adjustments—as—required—by—law—or—duly
promuloatedrcsulkitong

2y wi T
to-subsceton bk W2 -

(9)—when revisions —of final—rates—are
necessary-to-pass-the-upper-limits-test-in 42
C.F.R.§447.272.

53 LowerofRate-or-Charges

ta)-At-ne-time-shall-afacility’s-Medicaid-per
diem rate exceed the provider’s average
eustomary—charges—to-the—general-publicfor
pursing—facility —services —in—semi-private
rooms—at—the—beginning—of —the—calendar
quarter—In—this—subseetion;—charges”—shall

meathearreurtactentl cLgurcd tobepaid
by-or-on-behalf-of a—resident(other-than-by
Medicaid,—Medicare—Part—A—or—the
Department-of Veterans—Adtfairs)and shall

iz 5 l
allo anees

{b)-It-is-the-duty-of the-providerto-notify the
Diviston-within-10-days-ef any-change-in-its
charges:

(e)-Rates—limited-pursuant-te—paragraph—(a)
shall-be-revisedtoreflectchanges—in—the
provider’s-average-customary charges-to-the
general-publieeffeetive-on-the latect of the
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B-the-first-day-eof-the-month-in—~whieh-the
change to-the provider’s charges-is made-if
the-changes—is-effective-on-thefirst-day—of
Hae meontls

{2)—thefirst—day—of -the—quarter—after—the
effective —date—of —the —change to—the
provider’s—charges—if the—change—to—the
provider’s-charges-is-not-effective—on-the
first-day-of the-quarter,-or

{3)-the first-day—of -thefoelowing—quarter
after —the—receipt—by—the—Division—of
notification—of —the —changepursbant—te
paragraph-(b)-

5:4—InterimRates

(a)The-Division—may—setinterimrates—for
any-or-allfacilities. The-notice-of an-interim
rate-is-not-a final order of the Divisien-and-is

any—provision of these rules or 33 V.8.A.
§909.

b)—Any—overpayments—or—underpayments
resulting from the -difference between the
interim-and-final-rates-will-be-either refunded

e st d Fiaer o

5.5 UpperP Limi

(a)-Aggregatepayments—to-nursing—faeilities
pursuant-to-these rules—may not-exceed-the
Lisni Llished & l 40

(b)—1If-theDivision—projects—that—Medicaid
payments —to nursing —facilities in the
aggregate—will-exceed—the—Medicare—upper
limit-the-Pivision-shall-adeopt-a-rule-limiting
some-or-all-of-the-payments—to-providers-te
the—level-that—weuld-reduce—the—aggregate
payments-to- the-Medicare-upper-limit:

tby-Al-costs-shall-be-rebased-enJuly1-2007
Subsequent rebasing for Nursing Care-costs
shall-eceur-two-years-afterthe-last rebasecof
sueheosis- Albcasteshall b« basdae .« 55
frequently-than-every-four years.

{e) For-the-purpeses-of-rebasing;the Director
may—reqitire —individual —facilities—to—file
special -cost—reports—covering —the calendar
year when-this-is-not-thefaeility’s fiscal year
or the Division may use-the facility’sfiseal
factors—in-subsection—5.8-to-the BaseYear:
The Di . Litod 5 o
statements—for—the—special —cost—reporting

od_TI c : , %
are-the-respensibility-of-the-provider,-without
special—reimbursement;—however,—for
reporting-purpeses; these-costs-are-allowable:

{d) The determination-of a-Base ¥earshall-be
subject—of —a—notice—of —practices—and
precedures—pursuant-to—Subseection—1-8(d)-of

these-rules:

53 Ceeupunsy Level

(&)—A—fae&l»‘rty—sheuld—m&imain—&n—&nm:}&l
average-level of occupancy-at-a minimum-of
90-percent-of the licensed-bed-capacity:

(b)-Forfacilities—with—less—than90-percent
occupaney;-the-number-of total-resident-days
at-90-—percent-of liconsed—eapacity—shall-be
used;pursuant-to-section—7, in—determining
the-per diem-rate for all-categories except the
Mursing-Care-and-Aneillary-categories:

{e)—The—90—perecent—minimum—ocecupaney
provision—in—paragraph—(b)shall be-waived
for—facilities—with—20—or fewer—beds—or
terminating facilities—pursuant to-Subsection
5-10,—and—when—appropriate;,—for {facilities
operating under a receivership—pursuant—te
Subseetion-8:3-

(d)-Deereasing-the Number-of Liconsed Beds
—Forany facility that operated-at-less-than-90
perecent-occupaney-during-the-period-used-as
the-cost-basis-for-any-rate-component-subject

5.6 Base Year
{@)-A-Base Yearshall -be—a—calondar—year;
January-through-December-
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] s (i) | i
the-number-of-licensed—beds,—the-minimum
oceupaney—shall-be-caleulated-based-en—the
number-of the-faecility’s liconsed beds-on-the
first —day—of the—quarter after the facility
notifies-the Division-of such-reduction-

£8 Infledeon Factors

The—Director —shall—use—the—most—recent
publication-of the Health Care-Cost Service
ablod e Jerdd i flati
factors,—whether—for—rebase—inflation
Leulat Linflat Ty
Different-inflationfactors-are-used-to-adjust

each—inflation—facter —are—weighted—in
proportion—to—the—percentage—of —actual
allowable—costs—incurred—by—Vermeont
facilities for specitic subcomponents-of the
relevant-eost-component—For—example,—if-a
cost-in-the Nursing Care cost component-is
83.4—percent—attributable—to—salaries —and
wages—and—16:6—percent —attributable —to
employeebenefits, the weights for the twe
: F the NursineCare_inflati

factor shall-be-0.834-and-0.166-respectively:

recaleulated no-less-frequently-than-each-time
the relevant-cost-category-is-rebased:

{a) The Nursing-Care rate-component shall-be
adjusted by -an-inflation factor-that-uses-twe
price—indexes—to—aecount—for—estimated
economie—trends—with—respeet—to—twe
subcomponents-of nursing-costs:—wages—and
salaries;-and-benefits- The-price-indexes—for
each—subeomponent—are—the—wages—and

selories portion of the Health-Carc Cost
Service NHMB;—and-the-employee—benefits
portion—of—the— NHMB,—respectively.—An

shall-be-made for every 12 month period;
prorated—for—fractions—thereof—from—the
midpeint-of the-base year to-the-midpeint-of
the-rate-year:

{b)-TFheResident-Care Rate-Cempeonent-shall
be-adjusted by an-inflationfactor-that-uses
four-price-indexesto—account for-estimated
economic—trends—with—respect—to—the

subcomponents—of—Resident—Care —costs:
wages—and—salaries; —employee—benefits;
iEtlee_andibood and oll cther @ oetd

costs—The—price—indexes—for — each
subcompeonent—are:—the—wages—and salaries
pertion—of —the—Health-Care—Cost—Service
NHMB;-the employee benefitsportion-of the

and—the—food —portion—of —the —NHMB
respeetively:

{¢) The Indireet rate componentshall-be
price—indexes—to—aeccount —for—estimated
¢ 3neme fronds  with sospeet to dhrcse
salaries;—employee—benefits, -and all—other
indireet—ecosts—The—price—indexes—for each
subcomponent—are: —the—wages—and-—salaries
portion—of —the Health-Care —CostService
NHMB -the employee-benefitsportion-of-the
NHMB—and—the—NECPI-U—(all —items);
respeetively,

(d)-The Director-of Nursing rate-component
shall-be-adjusted by-an-inflation—factor-that
uses—two—price—indexes—to—account for
estimated economic trends with-—respeet—teo
l F Di ) E
costs:—wages—and—salaries—and—employee
benefits.— The—price—indexes —for—each
subeomponent—are:—the—wages—and—salaries
portion—ot—the —Health-Care—Cost—Service

the NHMB; respectively-

{e)Pursuant to- Subsection —}-8(d);—the
Divisi Lall Sesta ey

practices—and—procedures—used—to—caleulate

andappl-the TedetionFastors

5.0 Costsfor New Faciliti

(a) For facilities-that are newly-constructed;
newly—operated-as—nursingfacilities, or new
to—the Medicaid program, the prospective
case-mixrate-shall-be-determined-based on
budget cost reports-submitted-to-the-Division
and-the-greater-of the-estimated-resident days
for the rate-year or the resident days-equal-to
00—perecent—occupaney—of—all-beds—used-or
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intended-to-be-used-for-resident-care-at-any
This-rate-shall- remain-in-effect no-longer than
one-yearfrom-the-effective-date-of-the new
rate.The-principles-on-allowability-of costs
and-existing-Hmits-in-—Seetions—4-and—7-shall
apply-

{b)—The—eosts—repeorted—in—the—budget—ceost
report shall net exceed reasonable budget
projections——(adjusted —for —inflation —and
changes—in—interest rates —as—necessary)
of Need:

{e)-Property-and-related-eosts-included-in-the
rate-shall-be consistent-with-the property-and
related-costs—in—the—approved—Certificate—of
Need:

{d)-At-the-end-of thefirst vear-of operation;
the prospeetive-case-mix-rate-shall-be-revised
based—on—the—provider’s—aetual -allewable
costs—asreported -in-its—annual cost report
filed—pursuant—to—subseetion—3-2for—its—first

sl fscar e €F spoiatens
510-C forT inatine Eaeiliti

{a)—When —a nursing —facility —plansto
discontinue—all-or-part-of-its—operation,—the
Division-may-adjust-its-rate-so-as-to-ensure
the protection of the residents of the facility.

(b)-Afacility-applying for-an-adjustment-to
its-rate-pursuant-to-this-subsection-must-have
a-transfer-plan-approved-by-the-Department
of —Disabilities; —Aging —and—Independent
e,  wehich shall | Led
the Division:

IE : 1 Pt ; bod b the Di
and-shall be-accompanied by a financial plan
i ar , g 1 ;

obligations—set-out-in-the-approved-transfer

limitations—on—eosts—in—Seetion—7,—or—malke
such—other—reasenable —adjustments—to—the
facility’s—reimbursement—rate —as—shall—be
appropriate—in—the—eircumstances.— The
rematn-in-effeet fora-period-not-to-exceed six

6.1 General

In—the—ecase-mix—system—of reimbursement;
allowable—ecosts—are—grouped—into—cost
categories—Fhe-aceounts-to-be-used-for-each
cost—category—shall —be—preseribed by —the
Direcetor-—The—Base—Year—costs—shall—be
grouped-into-the following cost categories:

&2 BhwssingCare-Losts

{a)-Alewable—costs—for—the Nursing—Care
component of the rate shall include—actual
costs—of -licensed—personnel-providing-direct
resident—eare;—which—are—required—to—meet

federal-and-statelaws-asfolews:

Hregistered-nurses;

{2) licensed practical nurses,
3)—-certified—or—licensed—nurse —aides;
ot dara initial_and
going nurseaide training asrequired—by
OBRA;

{4)-contract nursing;

Sl MroS-coordinats
{6)-fringe-benefits;-including-child-day-care:

by—Ceosts—of bedmakers,—geriatric—aides;
transportation—aides;—paid—feeding/dining
assistants;—ward—eclerks;—medical—records
be-eonsidered-nursing—costs—The—salary-and
related-benefits-of the-position-of Director-of
Nursing—shall—be—exeluded—from—the
caleulation—of -allowable nursing—costs—and

plans skall-beremmls sedseparacl -
{d)—In—approving—such—an—application—the
requirements—in—Subsection—35:7—the
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60— lesident-Tare-Tesln

AHewable—eeosts—for —the—Resident—Care
component—of —the—rate—shall—include
reasonable—ecosts—associated—with—expenses
relatedto—direet—care.—The—folowing —are
Resident Care costs:

(a)-food; vitamins-and-food supplements;
(b)-utilities,including-heat-electrieity,sewer
and-water, garbage-and-liquid-propane-gas;

{c)——activities personnel, ——including
recreational—therapy—and—direct—activity
supplies;

{d)-Medical Director, Pharmaey Consultant;
Gerlatiie——— Consultant,——and
{e)—ecounseling—personnel,—chaplains,—art
therap stsead—chmtecrstiponds,
{f)-secial-service-worker;

{g)-employee physicals;
th)—-wages—forpaidfeeding/diningassistants
onlyfor-those-hours—that-they—are—actually

Dfringe-benefits; including child-day-care;
{§)—sueh—other—items—as—the Director may
preseribe-by-a-practice-and-procedure-issued
pursuant to-subsection-1.8(d).

6-4 IndirectCosts

{ay—Allowable —costs—for—the—indireet
component—of—the—rate—shall -include—costs
reported—in—the following —functional—cost
centers on-the-facility’s cost report; including
those-extractedfrom-afacility’s-cost report-or
the cest report -of -anaffiliated hespital or

H)-fisealservices;
2)-administrative-services-and-professional
fees;

3)-plant-eperation-and-maintenanee;
{4)-grounds,

S rseeurity;

fOdavnar ane-lmes

Phousekeeping;

8y medical records;

9)-cafeteria;
(10)—seminars;—conferences—and—-other—in-
service-training—(except-tuition for-college

eredit—in—on—diseipline—related—to—the

costs—of obtaining a4 GED-which—shall-be
treated-as-fringe-benefits);

(11) dietary-excluding foed;
12)-moter-vehicle;
13)-clerical-including-ward-elerls;
H4)——transportatior (exeluding
€ pr_seHeR;

(15)—insurances—(director —and—officer
liability,—comprehensive—liability, bond
indemnity;—malpractice;—premise—liability;
motor—vehicle; and any —other —costs—eof
insurance-ineurred-or required-in-the-care-of
residents—that —has—net—been—specifically
searcsscd-olsey hored:

(16) office supplies/telephone,
FD-conventions-and-meetings;

(18) EDP bookkeeping/payroll;
(19)—fringe—benefits—including —child -day

cafes

o s
another cost category pursuant te-these-rules
shall—be —included —in—the Indirect Costs
category,—unless—the—Director —at—her/his
instructions—to—the—cost-report,—the—chart-of
accounts;-orby-the-issuance-of a-practice-and
procedure—For-nursingfactlityratesetting,
the —eosts—of —prescription —drugs—are—net
aHewable:

\llowabl sttt -
ot —Director—of Nursing—shall—include
reasonable—salary —for —one—peosition—and
associated —fringe benefits, ncluding child
day-care:

66 PRromert and Telated

(a)-Thefollewing-are-Property—and-Related
costs:

(H)—depreciation—on—buildings—and fixed
equipment;, —majer—mevable—equipment;
minor—equipment, —computers, —motor
vehiele,—land——improvements,——and
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amortization—of leasehold—imprevements
and-capital-leases;
{2)-interest on capital indebtedness,
(3)real-estate-leases-and-rents;
)-real-estate/property-taxes;
5)-all-equipment-irrespective-of -whetherit
is-eapitalized-expensed;-orrented;
{6)-fire-and-easualty-insurance;
{—amortization—of mertgage acquisition
€0sts:

(b)-For-a—changein services, facility, or-a
new—health —care—project —with—projected
property—and-related—costs—of—$250,000—or
mere,providers shall give written notice to
the-Division—ne-less-than-60-days-before-the
commencement—of -the project.-Such-notice
shall-include—a—detailed—deseription—of—the
- 1 detailed-esti ey .

(a) The followinzare-anctllary-eosts:

H—All—physical;,—speech,—oceupational;
respiratory;—and—IVtherapy services—and
therapy—supplies—(exeluding—oxygen)shall
be—considered——anetllaries—Medicaid
allowable-costsshall be based on the cost-
to-charge—ratio—for—these—serviees—These
therapy-servicesshall-noet-be-allowable-for
il i) b

subsection-unless:

()-the-serviees-are-provided-pursuant-to-a
physieian’s-order;

(1)-Medieal-supplies-shall-include, but-are
not—limited—to—exygen,—disposable
catheters,—catheters;—colostomy —bags;
drainage-equipment;-trays-and-tubing.

@1)—Medical—supplies—shal—not—include
rented-or-purchased-equipment—with-the
exeception-of rented-or-purechased-oxygen

ik bl e e
medical supplies.

{3)-Over-the-counter-drugs—All-drug-eosts
may—be——disallowed—for —providers

commncte theersis-ot-proserptiondrigs
{which—are—not—allowable)-and—over-the-
counter-drugs:

{4)-Ineontinent-Supplies-and-Personal Care
Ttems+—ineluding—adult-diapers;—chux—and
other-disposable-pads;-personal-eare-items;

combs;-brushes;-ete.

(5)-Dialysis—Transportation. The—costs—of
transportation—for —Medicaid—residents

ine kid Lialysis_shall-beincluded
in—the -ancillary costcategory.—Allowable
costs—may—inelude—contract-or-other-eosts;
but-shall-net-include-employee-salaries—or
wages—or—cost-assoeiated—with—the—use—of

provider-evrned-vehieles:

{6)—Overhead—costs—related—to—ancillary
services—and —supplies—are—included —in
anetllary-costs:

{i1)-the services are provided by a licensed
therapist—or—eother—State—eertified—or
registered—therapy assistant,—or -qualified
P’ prefissieneh-cretherthorapy- ndes;

{iii)-the-services—arenot-reimbursable-by
the Meeie sepgroprarmrand

{iv)-the-provider records-charges-by-payer
class-for-all-units-of these services:

2)-Medieal supplies;,—whether—or—not-the
providercustomarily records-charges:

6)—tRepealed}

T—CALCUEATION-OF-COSTS; LIMITS-AND
RATE—COMPONENTS —FOR—NURSING
FACHHATIES

Base-year-costs;rates;-and-category-limits-are
caleulated—pursuant—to—this—section.—The
Medicaid per-diem payment ratefor-each
factlity-is-ealeulated-pursuant-to-Section 9.

Per—diem—eeosts—for —each—eost—eategory;
e he Nussing C 1 1
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allowable—costs—for-each—case-mix—ecategory
by-the-greater-of-actual-bed-days-of service
rendered,—including—revenue—generating
holdresersc -dasw, o the number-o0 Fosiclent
days—ecomputed—using—the—minimum
oceupaney-at 90 -percent of the licensed bed
e i g bl ;

caleulated pursuant to-subsection-5.7-

F FlesiagCoseC smpenent

{a)-Case-Mix-Weights:

There—are—48case-mix—resident—¢lasses:
Each-ease-mix-class-hasa-specific-case-mix

CAL =65 hnteall/-Complen

BE2 001 i
Plus-Cognitive
Performance

BBt 875 i
Plus-Cognitive
erformones

BA2 058 i
Plus-Cognitive
Performance

BAL 053 Poker ora! S sters
PlusCormith ¢
Periormanes

PE2 125 Reduced-Physiecal
- aneten

REL e TeecueedTk: gien’
Eanetsn

PB2 e Reituecd-Thycieal
Funetien

2Pl 106 RedusedTh sieat
Fraetion
Eofcasn

PCH 0-85 Fedusca-Ph sieal
Evrcaen

PR2 (SRt Reduscd-Flysiear

PB1 0:65 RedueedPhysieal
Function

A 649 Peduged Ph wiead
k aneten

PAL 045 Reduse -2k sien.
Function

Greup | Case-Mix Deseription

« ade Wikt

ES3 300 Extensive-Services
E& 2.23 Extensive Services
ES1 222 Escenst =-Scr dees
RAD 1.58 P habiitation
RAC +E Tchabhitoton

HE2 88 Special- Care High
HEL 43 Special-Care High
HD2 &0 Special Care High
HPI1 132 Special Care High
HE2 1.57 Special- Care High
HC1 1.23 Special Care High
HB2 1.55 Special-Care-High
HE+ 122 Special-Care High
LE2 161 Speetabare Lo
LE} +E Speeial-Care-Low
LD2 154 Special Care Low
LDl 21 Spezieht arod av
€2 136 Special Care Low
Lt 1.02 Special Care Low
EB2 +75 Spesial argd-w
21 005 Speetdt aredev
cE2 130 Chlinically Complex
CEl 125 Elinically Complex
¢b2 £ Clinically Complex
bl 15 Clinically Complex
ce2 +e0 lingealb — smple:
CcCcl (AR Clinically-Complex
82 6= Chnically-Complex
cB1 0.5 Clinically-Complex
CA2 0.73 Clinically Complex

{b)-Average-case-mix-score

The—Department—of Disabilities;,-Aging and
Independent Living’s Division-of Licensing
and-Proteetion-shall-compute-eachfacility’s
'll *rt I ‘r! I-ge e"t{:!e illi .é .i e t![ e 0

H—Fhe—Division—of—Ticensing—and
Protection—shall periodically, but no—less
frequently—than—quarterly;—eertify—tothe
Division of Rate Setting the average-case-
mix—score—for—theose—residents—of —each
facility whose room-and beard-texcluding
resident—share)—is—paid—for—selely by the
Medicaid program:

(2) For the Base Year, the Division—of

average-ease-mix-score-for-all-residents:
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te)-Nursing-Care-cost-per-case-mix-point:
Eachfaeility’s Nursing—Care—cost-per—ease-
mix-point-will be-calculated as tollows:

BH-Using—each—facility’s—Base—Year—cost
report;—thetotal-allewable Nursing—Care
costs shall be—determined—in—aecordance
with-Subsection-6:2:

(2)-Each—facility’sStandardized Resident
Days—shall -be—computed—by—multiplying
totalBase—Year resident —days—by that
facility’s—average —case-mix—score—for—all
residents—for-the—four-quarters—ofthe—cost
reporting period under review:

3) Theperdiem nursing-care cost per case-

mu-petnt-shell-be-eomputed by di ing
total Nursing-Care-costs—by-the BaseYear
Standardized Resident Days for-thatBase
Year:

(d)Per—diem—limits—on—the—Base—Year
alewableNursing —Care—rate—per—case-mix
point:

{H-The Division-shall-array-all—nursing
care—facilities’ —allowable Base—Year—per
diem—Nursing —Care —costs—per —case-mix
point,—excluding—those—for—state—nursing
facilities—and nursing facilitiesthat-are-ne
longer-in-the Medicaid-program-at-the-time
the-limits-are-set, from low to-high. These
costs—shall -be-limitedtothe—cost—at—the
ninetieth—pereentile,—caleulated—using the
percentile-spreadsheet-funetion-

2)-Each-facility’s Base Year Nursing Care
rate per case-mix point-shall-be-the lesser-of
the—limit—in—subparagraph—(1)—or —the
el Sl e e

73 Resident-Care-Base Year Rate

Resident—Care—Base—Y-ear—rates—shall—be

somputcdesaates o

(a)—Using —eachfacility’s—Base—Year—cost
report,—the —provider’s—Base—Year—total
allowable—Resident —Care —costs—shall —be

determined—in—accordance—with—Subsection
63

{b)—The Base—Year per—diem—allowable
Resident-Care-costsfor-eachfacility-shall-be
ealeulated—bv—dividine—the Base—Year—total
allowable-Resident-Care-costs—by-total Base

Yeor ren donb-days

(e)—The—Division—shall—array—all—nursing
facilities’ Base—Year—per—diem—allowable

nursing facilities—and-nursing—facilities—that
are-no-longer-in-the-Medicaid-program-at-the
time-the-limits-are—set—from-low—te-high-and
identify the median.

{d} The per-diem limit shall be the median
phisfr cporsent

{e) Each facility’s Base Year Resident Care
per-diem-rate-shall-be-the-lesser-of the-limit
set-in—paragraph (d) or the facility’s Base
Year per-diem-allowable Resident-Care-costs:

T4 IpdirectPase ear Dinte

Indirect Base Year rates shall-be-computed-as
follows:

(a)Using—each—faeility’s—Base—Year—eost
report; —each—provider's—Base—Year —total
Ntk Tnd hall bed o
in-aceordance with-Subsection 6.4.

(b)—The Base Year —per—diem —allowable
Indireet —costs—for —each factlity —shall—be

allowable Indirect costs by total Base Year
resident-days:

{¢)—The Division—shall—array—all-nursing
faethities™ Base—Year per diem—allowable
Indireet —costs;,—excluding —thosefor —state
nursing—faetlities—and-—nursing—facilities—that
are-no-longer-in the Medicaid-program-at the
; be lini & | hiel !

identify-the-median.

(d)-The-per diem-limit shall beset-asfollows:

AGENCY OF HUMAN SERVICES -27-

DIVISION OF RATE SETTING



MEDICAID PAYMENT RATES FOR LONG-TERM CARE FACILITIES

{H—For—special—hospital-based—nursing
facilities;-the-limit-shall-be 137 pereent-of
the-median.

{2)-For—all-other privately-owned nursing
facilities;the-limit-shall-be-the-median—plus
five-percent:

{e)>-Each-provider’s—Base—Year-Indirect—per
diem-rate-shall-be-the lesser-of-the-limit-in
paragraph-(d)-or-the—facility’s- BaseYear-per
L Howable Indi ‘

The Director-of Nursing Base-Year-per-diem
v tesshall-be-compuicdesdfe e

(a)—Using—each—facility’s Base Year cost
report;-total-allowable-Base—Year Director-of
Nursing—costs—shall—be — determined —in
accordance-with-Subseetion-6:5:

(b)—Eachfacility’s Base Year per diem
allowable-Direetor-of Nursing-eosts—shall-be
caleulated—by—dividing—the Base—Year—total
allowable Pireetor of Nursing—costsby—tetal
Base-Yearresident-days:

(e)}-The Pirector—of Nursing per diem rate
shall-be-thefacility’s—Base—Year—per—diem
allowable— Director —of —Nursing—costs

eatowlatcapursvant-be thic sabostion:

{a)—The—Ancillary—per—diem—rate—shall—be
computedasfollarre:

(H—Medicaid—Anecillary —eosts—shall—be
determined—in—accordance—with—subsection
Grls

2)—Using—each—facility’s—most—recently
settled-cest-report;-the-per-diem—Aneillary
rate-shall-be-the-sum-of the following per
diem costs-caleulated-as-follows:

“-Loste for theepy services pes— rmy
ineludingTV-therapy;—shall-be-caleulated
b dividi ’ blo Medicaid ]

the—number—of-related-Medicaid—resident

{i)-Dialysis-transportation costs-per-diem
shall—be—ecaleulated—by—dividing—the
allowable—costs—tor Vermont—Medicaid
residents—by—the number—of Vermont
Medieaid—resident—days—less—V-ermont

{iit)-Costsfor medical-supplies;-over-the-

counter—drugs,—and-incentinent supplies

and-personal-care-items-per-diem-shall-be
Leulatod_bv-dividineaHowab] .

(b)-Any change-to-the-Ancillary-per diem rate
shall-be-implemented-at-the time-of thefirst
quarterly-case-mix rate recaleulation-after the
costreport-is-settled.

The Property-and-Related-per-diem-rate-shall
be computed as follows:

{a)-Using-each-facility’s-most recently-settled

annuel--cost repert totel eleviable Proport:
and—Related—costs—shall -be—determined—in

(b} Using each facility’s most recently settled

costs—shall-—be—calculated by dividing
allevablepropet and rolatod-costs by teta!
resident-days—Any—echange—to—the—property
and—related —per —diem—rate—shall—be
case-mix—rate—recaleulation—after the cost
report-is-settled:

7.8 Limits Final

Once—afinal-order—has—been—issued—for—all
facilities™ —Base—Year—eost—reports;

the—cost—reportfindings, resulting from—a
reopening,-appeal-or-otherreason;the-limits
set-pursuant-to-subseetions—7-2(d)(2);-7-3(d);
and—74(d)—will-net—change—untilnursing
home—costs—are-rebasedpursuant-to—5-6(b);
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; L adi by the-inflat
factors-or-a-change-in-law-—necessitating-such
a-change.

$—ADJUSTMENTS TO RATES

The-Division,-en-application-by-a—provider;
may-make-an-adjustment to-the prospective
case-mix-rate-for-additional-costs—whieh-are
directly-related to:

(a)—a—new health-—care preject previously
approved-under-the-provisions-of 18- V-S:A:
§0434-Costs—greater-than-these-approved-in
the—Certificate —of Need (as—adjusted—for
nflation)—will—not—be—considered—when
caleulating such-an-adjustment,

(b)—a—change—in—services, facility, or new
health—care—project—not—covered—under—the
provisions—ef 8- V. 85:A—§9434,+f such—a
change has previously bees approved-by the
oy

3

reductionin-the-number-of licensed-beds:
82— Change-inLaw

The Division-may-make-or-a—provider-may
apply for —an adjustment to a tacility’s
: 1 coradditional
that-are-a-necessary-result-of complying-with
and-—regulations,—or—the—orders—of -a—State
agency-that speeifically-requires-an-inerease

8.3 FaeilitiesinReccivershi

(a) The-Division;-on-application-by-areceiver
appointedpursuant to state or federal law,

case-mix-rate-of a facility in receivership for

bl l ditional
to—the—facility —inewred—during—the
receivership:

{b}-On—the-termination—of -the -receivership;
the-Division-shall-reealeulate-the-prospective
case-mix-rate-to-eliminate-this-adjustment:

34 Tlieleney-Pleasures

The-Division,—on-application-by—aprovider,
may—malke—an—adjustment—to—a—prospective
case-mix rate-for additional-eosts-whichare
direetly—related—to-the—installation—of-energy
conservation-devices—or-the-implementation
of -other—efficiency measures;—if -they-have
been previously approved by the Division.

&5 mliekest ates

(a)-A provider may apply for-an-adjustment
to—theProperty —andRelated rate,—or—the
Divisi 554 ¥ £ g

are—cumulative —interest rate -increases—or
decreases—of —more—than—one-half —of —one
percentage——point—beeause—of —existing

orarefinancing-clause-that-forees-a-mertgage
to-be refinanced at a different interest rate; or
because-of-a-—variable-rate-of-adjustable-rate
mortgages:

b)—A—provider —with—an—interest—rate
i hall notif the Divisi :
change-in-the-interest-rate-within-10-days-ef
its receipt of notice of that change. The
Division—may—rescind—all—interest—rate
adjustments-of any facility failing tefile-a
e Bt bic sl g
Feu-ap doc | apfe v o s

$-6—Emergencies——and— Unforesceable

Circumstances

(@)—The Division, -on—application—by—a
provider,—may—meke—an—adjustment—to—the
prospeetive-ease-mix rate-under-emergencies
and—unforeseeable —circumstanees, —such—as
damage from fire-or flood.

(b)-Providers-must-carry-sufficient-insurance
to-address-adequately-such-eireumstances.
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87 Procedures-and Requirementsfor Rate

Adjustments

(a)-Application for a rate-adjustment pursuant
Approval—of —any—application for—a-rate
adjustment-under-this—section—is—at-the—sole
diseretion-ef the Director:

{b)-Except-for-applications-made-pursuant-to
subseetion—-H, noapplication for a rate
adjustment-should-be-made-if-the-change—to
therate-would-besmallerthan-one percentof

the-rate-in-effect-at-the-time:
e)-Applicationfor-aRate-Adjustment-shall

and—filed—with—the—Division—and—shall—be
accompanied b ol decuments and prosts
determined—necessary —for—theDivision to
make-a-decision:

{d)-The-burden-of proof-is-at-all-times-on the

. | Ty corwhich
adjustment—has— been— requested ——are
reasonable;necessary-and-related-to-resident
Sane.

(&) The Division—may—grant—er—deny—the
Application, —or —make —an—adjustment
modifying the—provider’s—proposal—H—the
materials-filed by the provider are-inadequate
to-serve-as-a-basisfor-a-reasonable-decision;
the—Division—shall -deny—the Application,

(f)The Division shall not be bound—in
considering——other—Applications; —or—in
determining —the —allowability —of —reported
costs, by anypriordeeiston-—made—on—any
Application—under —this — sectien. Such
decisions—shall-have—no—precedential—value
either—for-the—applicantfacility—erfor-any
other facility.—Principles—anddecisions—of
general-applicability —shall-be—issued—as—a
Divisionpractice—or—procedure,—pursuant—te

(g)-For-adjustments—requiring-prior-approval
of -theDivision,—such—approval-sheuld—be
sought—before—the—provider—makes—any

comitment-te-expenditures—An-Application
for-Prior—-Approval-is—subject—to—-the same
requirements—as—an—Applieationfor—aRate

i' e et

{h)-Rate-adjustments-made-under-this-section
shall-beeffectivefromthefirst-day of the
quarterfollowing the-date-of the final-order
on-the-application—orfollowingthe-datethe
assets-are-actually put-into-service, whichever
is—thelater,—and-may-be—continued,—at-the
discretion-of-the-Division, notwithstanding-a
general rebase of costs. Costswhich-are-the
basts—for-a—continuing rate—adjustment-shall
not -be-included-in-the-cost-eategories-used-as
the basis-for the-other rate-components:

a-rate-adiustment-under this section-or-under
subsection-4- H-to-file-a-budget cost report-in
suppert-ofits-application-

Division;—a-budget rate may be set-for-the
facility -according to—the-procedures—in—and
subjeet-to—the—provisions—of-subsection—5:9-
Appropriate-cases may-include; but-are not
limited-to;-changes-in-the-number-of beds;an
addition-to-the-facility, or-the replacement of

o4 o y orthi
section—and—subsection—4.11, the—Division
maytakeinto—accountthe—effect of such
changes—on—allthe—cost—eategories—of—the
facility:

H-A-revision-may-be-made-prespectively-to
a—rate—adjustment —under—this—seetion—and
subsection—4-11—based —on—a"look-back"
which—will—be—computed—based—on—a
provider’s-actual allowable costs.

{m)—In—this—subsection—‘additional —costs”

means—the—meremental—eest&—ef—prow-dm—g
resident-care-directly-and-proximately-caused
by-one-of the-events-listed-in-thissection-or
subsection—-1H-—Inereases—in—costs—resulting
from other eauses will not be-recognized. It is
not—intended—thatthis—seetion—be—used—te
effect-a-general rebase-ina-facility’s-costs:
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o dability of R
Adjustments

wnder—this—section—for—the—sele—reason—that
actual-costs—incurred—by—thefactlity—exeeed

the se-of ol et

9 PRIVATE  NURSING  FACILITY AND
STATENURSING FACILITY RATES

The Medicaidper—diem—paymentrates—for
nursing—home—services—are—calculated

sesoreingte-thisscetioranfelirvs:
9.1 NursineEaeilitv-RateC

The per diem rate of reimbursement consists

sfthe-folle Hag s -eomponcnts:

{a) Nursing-Care
{b)Resident Care
{e)-Indireet
{d)-Director-of Nursing
{e) Property-and-Related
{f)-Anecillaries

(2)- Adjustments-(if-any)

9.2 Caleulation-of-the Fotal Rate

Thetotalper—diem rate in effect for any
nursing-factlity-shall-be-thesum-of-the—rates
caleulated—for—the —components—listed—in
Subsection9-1-adjusted-in-aceordance-with
the—Inflation—Factors, —as—deseribed—in
Subsection 5.8.

9.3 UpdatineR £ cl int)
Average-Case-Mix-Seore

(&> Fhe NursingCare-rate-componentshall-be
updated-quarterly,-on-the-first day-ef January;
April,July—and-Oetober, for-changes—in-the
average —case-mix —score —of the facility’s

reimburses-nursing -costs—are—updated for-a
change-in-the-average-case-mix—seorefor-the
facility s Medicaid-residents—Theupdateis
caleulated-as follews:

{1)-TheMNursing-Care—rate—component—{or
rate—adjustment)—in the current—rate—of
reimbursementfor-a—faeility—is-divided-by
the—average—ease-mix—score—used—to
determine the current Nursing Carerate
component—TThis—quetient—is—the—current
Nursing-Care-rate-per case-mix point:

{2)—The—eurrent—Nursing —Care—rate
component -(orrate—adjustment)per-case-
mix-point-is-multiplied by the-new-average
case-mixscore.— This—produet—is—the new
Nursing—Care—rate—eomponent—{or—rate
adjustment):

9.4—State Nursins Faeiliti

(2) Notwithstanding-anyother provisions-of
these—rules;—payment—rates—for—state—nursing
facilities shall be determined retrospectively
B Dbt Hon: : 4

l '3i - i] & ! l
finding prineiples-set-out-in-sections3-and-4
of these-rules:

{b)Until such -time asthe costreport—is
settled; the-Division-shall-set-an-interim rate
based-on—an—estimate—of the facility’s—costs
and-eoasus—rthe-ratc-reas:

{e)-After reviewing the facility’s cost-report;
the-Division-shall-set-afinal rateforthe-fiscal
year-based-en-the-facility’s-allowable-costs—If
there—has—been—an—under—payment—for—the
period the difference shall be paid tothe

excess-payments-shall be recouped.

(d)-At-ne-timeshall-thefinal rates—paid-te
State—nursing—facilities—exceed—the—upper

? edieaddostdents limits-established in 42 C.F.R. §447.272.
(b)FheNursingCare—rate—component—and 08 Quality Tneenti-eo
ay part of o Seetien & -adjustment that
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Certain—awards—shall-be—made—annually—te
cnciliti : : i
care-in-an-efficient-and-effective-manner-

{D—objective—standards—of —quality;—which
shal-include—resident—satistaction—surveys;
to—be determined by —the Department—of
Disabilities g | Tad er s
e

{2)-objectivestandards—of costefficiency
i i ned by the Division.

(b)—Supplemental —payments—will —not—be
available—under—this—subseetion—for—eany
facility—that —dees—not—participate—in—the
statewide—resident—satisfaction—survey
prograt:

{¢)—Supplemental—payments—shall—be
expended—by—the—provider to—enhance—the
guality-of care-provided-to-Medieaid-eligible
residents.In-determining the nature-of these

the-facility’s Resident Council:

(d)-The-ameunt-and-method-of distribution-of
the—quality -incentive-payments—shall-be—as
foHews:

madefrom-a-pool.-The-annual size-of the
pool—shall—be—based—on—the—amount—of
$25,000—times—the—number—of facilities
meeting —the—award—eriteria,—up—to—a
maximum-offive:

(2)-The-peol-shall-be-distributed-among-the
qualifying —facilities; —awarding——each
qualifying-facility-a-share-of the-pool-based
on-the ratio-of its Medicaid days to-the total
Medieaid —days—for—eall—the—qualifying
(e)y-Award-Criteria

The—following—eriteria—will-be—applied—to
facility-data—up-to - March-31-each year-to
determtine—eligibility for—the—award—to—be
presented-in-May-In-order-to-be-eligible for

the-award;-afactlity-must-participate-in-the
Vermont-Medicaid-program-and meet all-of
the following criteria. All-eligible-facilities
41y et !. b 5 ;
care—by—the—Department—of —Disabilities;
Aging—and Independent Livingbased—on
these—basiec—equality—eriterta.— The  five
faeilities—with—the highestquality—of-care
will-receive—an—award—If—based-on-the
basic—criteria;—there—are—ties—which—would

eavsemer thapfC fachti- st - quelb:
qualified;—the—tied—facilities—will-be-ranked
according-to-the-efficiency ecriteria—set-out
beev 4n% waprapho—te-deiormmine those

facilities-that-will-receive-an-award:

{H—The—mest—recent-health—survey—report
resulted—in—a—score—of five—or less,—ne
efici i ] :

than “D” level, with no more than two*D”
level-deficieneies-in-the—general-categorios
of Quality of Care, Quality—of Life,—or
v

{2) No-substantiated complaints-since-the
most-recentsurvey -andprior—full-health
survey related-to-quality-of care,-quality-of
life;-orresidents™vights:

3)Partieipation—in—-AdvaneingExcellence
in-America’s Nursing-Homes campaign:

———)—Resident—satisfaction—survey—results
above the statewide average.

(5)-Fire-Safety-deficieney-score-of 5-or-less
with-scope-and-severity-less-than“E-in-the
meostrecent full survey-

——{(6)The-efficiencyrankings-shall-be-based
faeility’s—meost—recently—settled -Medicaid
cost-report.-Cost per day-will be-caleulated
using—actualresident—days—forthe same
fiseal-period:

10 EXTRAORDINARY FINANCIAL RELIEE
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In-erder-to-protect-Medicaid-recipients—from

the-elesins s mursing feld 4n~ eh tho
reside;—this—seetion—establishes—a—proeess—by
which-nursing -homes-that-are-in-immediate
danger—of failuremayseek—extraordinary
finaneial relief. This-proecess-does not-ereate
any-entitlement—to—rates—in—excess—of -these
regiired-by-—33- V-5 A—Chapter 9—orto-any
other form-of relief:

102 Nature of the Relief

{a)-Based-on-the-individual-circumstances-of
each-case;-the-Director-may-recommend-any
of —the —following—on——sueh—financial;
managerial, —quality, —operational —or —other

a—rate-adjustment, an-advance of Medicaid

payments,—other—relief —appropriate —to—the
circumstances-of the-applicant, orno-relief.

{b)The Director’s Recommendation-shall-be
in-writing-and-shall-state-the reasonsfor the
Recommendation.—The—Recommendation
shall be-a public record:

{e¢)-The-Recommendation shall-be-reviewed
by the—Secretary—who—shall-make—a—Final
Peciston; —which—shall—net—be—subject—to

admsw steatb oo ue telar reviey -

(d)—In—these —eases—where —the —Division
determines—that—financial —relief —may —be
appropriate;-such-relief-may-be-implemented
on-an-interim-basis-pending-a-Final Deeision
by-the-Secretary. The-interim financial relief
shall-be-taken-into-account-in-the Division’s
Recommendation-to-the-Seeretary-and-in-the
Secretary’s Final Decision.

10:3-Criterin—to—be—Considered—by —the
Divisi

{a)—Before—a—provider —may—apply—for
extraordinary—financial—relief,—its—financial
condition—must—be—such—that there —is—a
substantial-likelihood-that-it-will-be-unable-to
continue-in-existence-in-the-immediate-future:

{b}-The-folowingfactors—will-be-considered
by  the  Director —in  making—the

Teserse cpcotiontotho See ctasys:

{H)-thelikelihood-of-the—facility’s—elosing
i G oot ,

2)-the-nability-of the-applicant-to-pay-bona
fde-debts;

3)-the-potential-availability-of funds—from
gelated pasties, parer! ecEporabons,-or an

other-source;

(4)—the—ability—to—borrow—funds—en
reasonable-terms;

(5) the existenceof payments-er-transfers
fo. less-ther-adequate-esrsideration-

(6)—the—extent—to—which—the —applicant’s
finaneial-distress-is—beyend-the-applicant’s
controk;

(#)-the-extent-to-which-the-applicant can
demonstrate-that assistance would-prevent;
not—merely—postpone—the—elosing —of the
facility,

(8)—the —extent towhiehthe —applicant’s
financial distress has been caused-by—a

releted part -orornarizating

9)—the—quality—of—eare—provided—at—the
facility;

{10)-thecontmuing—need-for-thefacility’s
beds;

(11) the age and condition of thefacility;

12)-other-factors—found-by-the Directorto
be-material-to-the-particular—cireumstances
of the facility,and

{13)—the ratio-of-individuals receivingcare
1 ig i | l —u ]g

county-in-which-the-faeility-is-located:

104 ProcedureforApplicat
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fa)—An—Application—for—Extraordinary
Financial Relief—shall -be—filed —withthe
Division—aecording toprocedures—to—be
prescribed by-the-Director.

{b)-The-Applicatien shall-be-in—writing—and
bl o L b d ,

and-preofs-as the Director may prescribe—The
burden—of proef—is—at—all—times—on—the
provider. If the materials filed by the
provider-are-inadequate to serve-as-a-basis-for
a—reasoned—recommendation,—the—Division
shall-deny-the-Application;-unless-additional

{¢)—The Seeretary——shall-net—be—bound —in
considering—other-Applieations—by—any—prior
deeision-made-on-any-Application-under-this
seetion.—Such—decisions—shall—have—neo
precedential value either for the applicant
faeility-or for-any-etherfaetlity-

HPAYMENF—FOR—OUT-OF-STATE
PROVIDERS

11t LoneT Care Eacilitics Other_T}
RehabilitationC

Payment—for——services, —other——than
Rehabilitation—Center—services;—providedto
Vermont—Medicaid residents—in—long-term
care-faceilities-in-another-state-shall-be-at-the
per—diem—rate—established—foer—Medicaid
payment -by-the appropriate agency—in-that
state—Peayment—ofthe—per—diem—rate—shall
constitute—full—and—final-payment,—and-—ne

11.2 Rehabilitation-Cent

{(a)—Payment—for—prior-autherized
Rehabilitation—Center—services—provided—in

rrsing-feetlitiosdesat s auterde X Lomentor
the-severely-disabled;-such-as-head-injured-or
ventilator-dependent-people;-will-be-made-at
thetowest-of:

{1ythe-amountcharged:or

2)-the-Medicaid-rate—inctudingancillaries
as-paid-by-at-least-one-other state-ageney-in
EMS-Regiont:

(b)}—Payment—for—Rehabilitation —Center
services—which—have—net—been—prior
autherized by —the Commissioner—of—the
Pepartment-of Vermont-Health-Access-ora
designee will be made aceerding—to
Subseetion-11-1-

Me—Medicaid—payments—wil—be—madefor
services —provided —to—Vermeont —pediatric
residents—in—out-of state—long-term—care
cacilit i | 1 Racizal :
the —Commissioner—of the Department —of
Vermont Health-Aecess:

2-RATES EFORICEMRS

121 Reasonable Cost Reimbursement

Intermediate-Care Facilitiesfor-the Mentally
Retarded—(ICE/MRs)—are—paid—accordingto
Medicaid —prineiples—of —reimbursement,
pursuant—to—the—Regulations—Governing—the
Operation-of Intermediate-Care-Facilities for
the Mentaily  Retarded adopted by —the
Ageney-

12.2 Application-of theseRules-toLCEMRS

The—Divisien’s—Aeccounting —Requirements
{Section2)-and-Finaneial Reporting (Section
Dshatboppl <o thispre rors

12 DAFFE P00 SWING BEDS ARD -QFHER
LONG-TERM—CARE—SERVICES —IN
HOSRIALES

Payment-for-swing-bed-and-other long-term

to-42-U-S5.C—§1396l(a),—shall- be-made-at-a
rate-equal-to-the-average-rate-per diem-during
the—previous—ealendar—year—under-the—State
Plan-to-nursing-facilities-located-in-the-State
of Vermont—Supplemental -payments made
pursuant—to—section—14—-andsubsection—9-5
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shall-not-be—included—in—the—ealenlation—of
swing-bed rates.

14— SPECIAL—RATES —FOR—CERTAIN
INDIVIDUAL RESIDENTS

141 Availabili f  SoeeialR ;

Individual ith— Uni Phvsieal
Conditi

{a)-In-rare-and-exceptional-circumstances;a
special-rate-shall-be-available for-the-care-of
an—individual —eligible—for—the—Vermont
Medicaid , ! P
conditions—makes—it—otherwise—extremely
difficult-to-obtain-apprepriate-long-term-care:

{b)-A—special-rate—under—this—subsection—is

arailable subject te the eunditions sef out
below-

(e} Required—Findings-Before —arate—is
payableunder this section:

H-the Commissioner of the Department of
VYermont—Health—Aeccess,—in—consultation
with—the—Department’s—MediealDireetor;
and—the —Director—of —Adult—Services
Division, must-make-a-written—findingthat
the —individual’s—care—needs —meet—the
requirements—of -this—section—and-that-the
proposed-placement is appropriate for that
st illal is:and

(2) the Division -of Rate Setting, in
consultation—with-the-Commissioner-of-the
Department of Vermont Health-Access-and
the -Commissioner—of -theDepartment —of
Disabilities; Aging-and Independent Living;
must—determine—that —the —special —rate;
caleulated pursuant-to-paragraph-(e)-of this
subsection;—is—reasonable—forthe—services

presHar s
(d)-Plan-of Care:

{H-Before-an-individual can-be placed with
any-facility-and-a-rate-established,pursuant
to-this—subseetion;—a—plan—of-care—for-that
pomsen—wstboeppriveal the DPicestreof

Adult—Services—Division—and—the—Medical

Director—ofthe Department—of Vermont
Health-Aeeess:

{2)-The facility shall submit the resident’s
assessment-and-plan-ef-careforreview-by
the Director-of Adult-Services-Division-and
the-Medieal Director-of-the-Department of
Vermont-Health-Aceess-whenever-there-is-a
significant—ehange—in—the —resident’s
condition;—but-in—no—caseless—frequently
thaneverysix—menths.—This reviewshall
payment—of the special rate—should—be

corht 0380 sedpUESHRE Hie ke s

{e)-Caleulation-of the-Speeial Rate:

)-A per-diemrato-shall -beset-bythe
Division_L l .  allowab]
costs-for the-individual’s-plan-of care. The
rate—shall-be—exempt—from—the limits—in
section-7-of these rules.

2)-From-time-to-time-the-speeial-rate-may
be-revised-to-reflectsignificant changes-in
the—resident’s—assessment,—care—plan,—and
costs-of providing care. The Division may

on-the actual allowable costs-of providing
eare-to-the-resident:

(3)-Special-rates-set-under this-section shall
rate.—The-case-mix-weight-of any-resident
on-whese-behalf-a-special-rate-is-paid-shall
not-be—included-in—the-calculation—of-the
faeility s—average—ecase-mix—Seore—pursuant
to-subseetion—7-2(b),-but-the-days-of-care
shall- be-included in-the facility’s Medicaid
days-and-total-resident-days—The-provider
shall-track-the-total-costs-of providing care
to—the—resident—and-shall-self-disaow—the
ineremental—ceost—of —such—care—on—cost

the-facility receives-Medicaid paymentsfor
serviees-to-the-resident:
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Pati the V. State Hospital

(a)-A—special rate—is—available for nursing
home services-to-patients-transferred-directly
from-the NermontState Houpital-or-to-—such
other —similarly —situated —individuals—as—the
Commissioner—of —Mental —Health—shall
approve. The rate shall be-prospective-and
shall —be—set—before—admission—eof—the
individual-to-the-facility-

(1) The—speeial rate —payable for —each
individual-shall-consist-of -the-currentper
diem—rate—for—the—receiving—faetlity—as
caleulated pursuant-to-Sections—5-to-9-of
these—niles—and—a—monthly—supplemental
ineentive—payment— Three—levels—of

care—ot—residents—meeting—the—eligibility
eriteria—in—this—subsection—based—on—the
severity-of-the-resident’s-condition-and-the
resources-needed-to-provide-care:

{2)—TFhe——supplemental—payment—will
continue-to-be-paid-as-long as-the-criteria-in

paragraph-(c)-are-satisfied:

{b)—To—be—eligible for—a—special—rate;—the
receiving facility- must-have-in-place-aplan-of
care—developed—in—econjunction—with—and
approved by the -Commissioner—of -Mental
Health—and-the—Division—of Licensing -and
Protection-

{e)-Criteria—for-continuation-ofsupplemental
payments:

(1) Thetransferred person continues to
reside-at the receiving faeility:

(it}—The —facility —documents—to—the
satisfaction—of the Division-of Licensing
ane-Tretcetior thatthe carsfiacd pomes
continues—to—present-significant-behavier
management —problems — by —exhibiting
behaviors—that—are—sienificantly—meore
challenging —than—those—of the general

tH—-Any-advance—peayments—for-days—during
which-the-transferred person-is—notresident
or—ceases—to—be—eligible—for—the—speecial
transitional—rate—will—be—treated—as
overpayments —and subject torefund by
deductions—from—the—provider’s—Medicaid

payments:

14.3 Special_R for— Medicaid_Elicibl

Furloushees —ef the DPepartment »f
Cpreetens

A—special-rate—equal to—150-percent of a
nursing -taetlity’s—ordinary Medicaid—rate
shall-be-paid-for-eare—provided-to-Medicaid
cligiblefurloughees—of -the Department—of
¢ srrections:

15— ADMINISTRATIVE—REVIEW——AND
APPEALS

151 Deaft Findi 1 Deeisi

(a) Betore issuing findings on any Desk
Reviews-Audit-of-a-Cost-Report-or-decision
on-any-applicationfor-arate-adjustment,—the
Division-shall-serve-a-draft-of such-findings
or-decision—on-theaffected provider—If-the
Division-makesno-adjustment-to-a facility’s
reported —costs—or—application—for—a—rate
adjustment,—the Division’s—findings shall be
final and shall not be subject to-appeal-under
this section.

{b) The provider shall review the-draft-upon
reeetpt—If it desires-to-review-the Diviston’s

writtenRequest-for- WerkPapers-on-aform
prescribed by the Director:

152 tequestfor e afsemal - Ceaferencson

. . v v
y

(a)-Within15-days-of receipt of either-the
’E].g] 2 e ,’EE.! 1
is—dissatisfied—with—the—draftfindings—or
decision—issued—pursuant—to—Subsection
15-14{a)-may—file—a—written—Requestforan
Informal Conference with-the Division’s-staff
en-a-form-preseribed-by-the Director:
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b Within—0—days—ef-the—reeeipt—of—the
Request, -the—Division—shall—contact —the
provider—to—arrange—a—mutually—convenient
e Eaad | : P
be-held-within-45-days-of-the-receipt-of -the
Reguest—at —the —Divisien. The —informal

conferenceif necessary;a-date-certainshall
be—fixed—by—which—the—provider—mayfile
written—submissions—or—other—additionat
necessary —information. — Within—20—days
ageney-action.

must—be—pursued—before—a—Request—for
Reconsideration—can—be—filed—pursuant—to
Subsection—15:3-—Issues—not—raised—in—the
Request-for Informal-Conference shall-net-be
raised at-the informal conference or in-any

action—of the Division, including —appeals
pursuant to-33-V-5:-A--§909;

et hovidastmely Roguescssanteismmaal
Cenference—be—filed—within—the—time—period
speeified —in—Subsection——15.2(a), —the

final-and-no-longer subject-to-administrative

Foooveeri erduppoak
153R for-R iderati

(a)-A-provider that is-aggrieved by an-offieial
aetion-issued-pursuant-to-Subseetion—15:2(b)
may-file-a Request for Reconsideration:

b)r-A—Requestfor Reconsideration—must-be
pursued before—an—appeal—can—betaken
purstant-to-33-V-S-A-909(a)-

{e)-The-Requestfor Reconsideration-must-be
in—writing; —on—aform —prescribed by the
Director,—and—filed—within—30—days—ef—the
provider’s receipt-of the-official action:

{d)-Within-10-days of the filing of a Request

the following:

{1)-A request for a hearing, if desired;

2)-A-elear—statement-of-the-alleged-errors

in-the-Divisien’s-action—and-of the remedy
requested—ineluding:—a—deseription—of - the
facts—on—which—the Request—is—based;—a
memorandum—stating—the—support—for the
requested—relief inthis—rule, CMS-15—or
other-authority—for-the-requested relief-and

theratienaletor-the requested remedy=and

3} If no—hearing—is—requested,—evidence
necessary-to-bear-the provider’s-burden-of
proof—inecluding;—if-applicable,—a-propesed

$4 e Biimarmlniatame i)
SHE ~etL e st papeis:

(0)—Issues—notraised —in—the Request—for
this —proceeding —or —in —any —subsequent
proceeding-arising-from-the-same-action of
the-Division,—including-appeals—pursuant—to
33 V-8-A-§909-

F-H-a-hearing-is-requested;—within10-days
of —the —receipt—ot —the —Request — for
Reconsideration;—the—Division—shall-contact
the-srerdder-te o ange—a—mur- el —agrecablc
time:

(g)—The—hearing—shall-be—condueted-by—the
Director —or—her—or—his—designee.—The
testimony-shall-be-under-oath-and shall-be

the-provider-se-requests;-the Division—staff

appear-and-testify-—The Director;-or-her-or-his
designee;-may-hold-the-record-open-to-a-date
certain for the receipt of additional-materials:

¢h)-The-Director-shall-issue-a-Final Order-on
Request for Reconsideration no-later-than-30
days—after—the—record—eloses—Pending -the
issuance—of-a—final-order,—the-official-action
issued pursuant-to-subsection 15.2(b)-shall be
used-as-the-basisfor-setting—an—interim-rate
from—the—first—day—of the—ealendarquarter
following its issuance. Final orders—shall-be
effective—from—the —effective —date of the
official action:

{i)—Proceedings under this—section—are
not-subjeet-to-the-requirements-of 3
V-S-A-Chapter 25:
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e log Final_Ord ¢ o

Divisi

(a)-Within—30-days—of thedatethereof,—a
nursing-foetlity-nggrieved-by-a Final Orderof
the-Division-mayfile-an-appeal-pursuant-to
33— V-8 A—§909(a)—and—Subsections—1-5-5;
15.6-and-15.7-of thisrule:

{b)-Within-30-days-of the-date thereof,-a ICE/
M- appieca b a Fmal Order of the
Division—may—file—an—appeal—using—the
following-proecedures- Proceedings-under-this
paragraph-are-net-subjeet-to-the requirements
of 3-V-8-A-Chapter 25:

H-Requestfor-Administrative Review-by
the-Commissioner-of Mental-Health-—The
Commissioner-or-a-designeeshatl review
a—final-order—of the Division—of Rate
Setting-if-a-timely request-is-filed-with-the
i F the Divisi

)-Within-10-days-ef the reeceipt-of
the Request, —the —Director—shall
forward—to—the—Commissioner—a
copy —ot—the—Request—for
Administrative—Review—and —the
materials—that—represent——the
documentary—record——of —the
Division’s-action.

(it} The —Commissioner —or—the
designee shall review the-record-of

the—apoeal—eaae ey rcguest sueh
additional -materials—as—they—shall
deemr—appropriate; —and—shall,—if
requested-by-the-provider,-convene
a-hearing-on-—no-less-than10-days
written netice—to—theprovider—and
the Division—Within-45-days-after
the—elose—of—the—record;—the
Commissioner-or-the designee-shall
issue—a—deeision—which—shallbhe
served—on—the —provider—and—the
Divisien:

2)y—Appeal—to—the—Secretary—of Human
Services—Within-20-days-of the-date-of the
date-of-issuance;-an-ICE/MR-aggrieved by

the-Commissioner’s—decision,—may—appeal
to-the-Seeretary:

)—TheNotice—of -Appeal-shall -befiled
with—the-Commissioner,—who,—within—10
days—of-the—receipt—of-the Notice,—shall
forward-to—the Seeretary—a—copyof the
Motice——and—the—record——of —the
enini b e 3

(ii)—The-Secretary—or—his—designee shall
review—therecord—of-the—Administrative
Review —and —may,—within—their—seole
discretion;—held-a—hearing.—request more
documentary —information,—or—take—such
other-steps-to-review-the-Commissioner’s
decision-as-shall-seem-appropriate:

Netice—of -Appeal-or—the—closing—of the
record,—whichever—is—the—later,—the
Secretary or the designeeshall-issue—a
Einal L i

3)—Further —review——of — the — Final

Rule—75—of-the—Vermont—Rules—of-Civil
Procedure-

155R Y TR e

the —Secretary —of —Human—Serviees

{a)No-appeal- may-be-taken-under this section
when-the-remedy requested—is—retrospective
Liof & | : : = c
this—rule—er—sueh—other—rehief—as may be
outside-the-power-of-the Secretary-—to-order:
Such-relief-may-be-pursued-by-an appeal to
theVermont Supreme Court—or—Superior
Court-pursuant-to33V-5-A—§909(a)H)-and
(2);—or —prospectively —by —a—request—for
rulemaking pursuant 3-V-S:A-§806.

by —Appeals—under—this—seetion—shall—be
pgoverned—bytherelevant-provisionsof the
Administrative—Procedures—Act;—3—V-S-A
§§809-815.

{e)Proceedings—under-thissection—shall-be
initiated by filing tweo—copies—of a written
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Request-for-AdministrativeReview—with-the
Division; on-forms prescribed-therefor:

(d)-Within-5-days-ef receipt-of the Request;
the Director—shallforward—one—copy—to-the
Secretary—Within—10—days—thereafter,—the
S ball desi nd 1

appeals-offieer-whe-—shall-be-a-registered-or
certified—public —accountant.— The Letter —of
Designation—shall-be-served-on—all-parties—te
the—appeal—All-documentsfiled -thereatter

appeals—officer—and—copies—served—on—all
parties.

{e)-Within—10-days-of-the-designation-of-an
independent —appeals—officer, the Division
shall-forward-to-him-orher-those-materials
that-represent-the-documentary-record-of-the
Division’s-aetion:

O Wittt 30 davs-therenfiorthe-indesand

appeals-officer shall,-on- re&senable—neﬂee—te

the-parties;-convenea-prehearing-econference
{which-may be held by telephone)-to-consider

sueh—matters—as—may—aid—in—the—efficient
disposition—of-the—case;,—including—but-—not
limited-to:

(1) the simplification-of the-issues;

(2)-the possibility of obtaining stipulations
of —faet—and/or—admissions—of -deeuments
which-will- aveid unneeessary proef,

3)—the—appropriateness—eof—prefiled
fesEmen ;
(4)-a schedule for the future conduct of the

Tl mecpeadent sppeals effier s shel male
an-order-which-recites-the-action-taken-at-the
conference,—including any-agreements—made
by-the-parties:

(g)The—independent -appeals officer shall

no—less—than—10-days—written—netice—to—the
i y e d ined
at—the—prehearing——conference—The

independent—appeals—officer—shall-have—the
PET e SuSESIRE VAARCISESand-desy. acals
and—administer—oaths.—Testimony shall be
under—oath—and—shall —be—recorded —either
stenographically —or —on—tape.—Prefiled
testimony;-if admitted-into-evidenee,shall-be
included in-the transeript, if any,as—theugh
given—orally—et—the—hearing.—Evidentiary
matters-shall be-governed by 3- V.S A--§810:

(h)-The -independent -appeals—officer -may
allow-er-require-each-party-to-file-Proposed
Findings—of Faet—which —shall —contain—a
citation -to-the specificpart-or parts—of-the

reeere continmy the ¢ iderec upon swhieh
the proposed finding-is-based. The-Proposed
Findings—shall—be—aeccompanied—by—a
Memeorandum—of Law—which—shall-address
each-matteratissue:

B—Within—60—days—after -the—date—of —the
hearing, —or —after —the filing —of Proposed
Findings-of Faet,-whichever—is-the later,—the
independent-appeals-officer shall file with the
copy-of-which-shall-be servod-on-each-of-the
parties-—The-Recommendation—for Decision
shall-include numbered-tindings-effact-and
eonclusions—of-law;—separately—stated,—and-a
proposed —order.—If -a—party —has—submitted
Proposed——Findings——of —Fact,—the
ruling—upon—each—proposed finding—Each

of —LEaw——shall——accompany——the
Recommendation-

P—At—the—time—the—independent —appeals
officer makes her or his Recommendation
she-or-he-shall-transmit-the-docket-file-to-the
Secretary—The-Secretary—shall-retain-thefile
for-a-period-of at-least one-year from the date
of the Final Determination—in-the-docket—In
the—event—of an—appeal-of the Secretary’s
Court or to Superior Court, the Secretary
shall-make-dispesition-of-thefile-as-required
by-the-applicable-rules-of civil-and-appelate
proeedure-
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do—Any—perty—aggrieved—by—the
Recommendation—for—Decision—may —file
Exceptions, Briets, and-if desired;a written
Reguest—for—Oral—Argument—beforo—the
Secretary. These-submissions—shall-befiled
with-the-Seeretary-within—1-5-days-of the-date
of —the——receipt—ef—a—copy—of —the
- toti ! : 1 Y

other-parties:

1y If ofal ; I within 20
days-of-the receipt-of the Request for Oral
Argument;—the—Seeretary—shall-arrange with
the-parties—a-mutually-convenient-time—for-a
hears

{(m) Within—«5—davs—ef-the—reseipt of the
Recommendation—or—the—hearing—on—oral
argument, —whichever —is—the—later,—the

which-shall-be-served-on-the-parties:

{m)—A—party—aggrieved—by—a—Final
Determination—of the Seecretary may obtain
judicial —review —pursuant to— 33— V.SA.
§909(a)1)-and-(2)-and Subsections15.6-and
15-7-of this Rule:

156 Appeal t6 ‘-erment Supreme Cowel

Proceedings—under—this—seetion—shall—be
initinted, pursuant-to-the-Vermont-Rules—of

Appellisrosedureasfeter

(a)-by-filing-a Notice-of-Appeal-from-aFinal
Order-with-the Division;-ot

(b)-by-filing-a-Netice-of - Appeal-from-a-Final
Determination with-the Secretary.

157 Appenl-to Supedor Ceurt-pursuan! to
33-V.8:A-§909(a)(2)

De-nove-review-is-aveatlable-in-the-Superior
Courtof the county where the nursing faeility
is—located.—Such—proceedings—shall—be
initiated;-pursuant-to-Rule 74-of the Vermont
Rules-of Civil Procedure;asfollows:

(a)-by-filing-a Notice-of Appealfrom-a-Final
ed Rt Sa s

(b)-by filing-a Notice-of Appeal from-a-Final
L s it the-S :

158 Settlement-Agreements

The-Director may-agree-to-settle reviews-and

appoals olen pursvant to Subscetions 1532
and—15.5,—and,with—the—approval of —the

Seeretary;—mey-agree—tosettle-other-appeals

taken pursuant to 33 V.S.A. §909-and-any

other—litigation—invelving—the—Division—on

such reasonable terms-as she or he-may-deem
g he o - .

16 DEFINTHONS AND - TERMS

Forthe purpeses-of-these-riles-the followine

definitions-and-terms-are-used:

; 1 Basis-ofA - :
system-in which-revenues-are reported-in-the
period-in-which-they-are-earned; regardless-of
when—they—are—collected;—and-expenses—are
reported in the period in which they -are
ineurred; regardless-of when-they are paid.

Ageneyi-the-Ageney-of Human-Serviees:

AICPA+—American—Institute—of Certified
Public Accountants:

FHeveable—Ceosts—er—opensess eoste—or
oxpenses—that -are recognized-as—reasonable
and—related—to—resident—eare—in—accordance
with-these rules:

Base Year:acalendaryear—for—which—the
allowable-eosts-are-the-basis-for the-ease-mix
prospective-per-diem rate:

Case-Mix—Weight:—arelative-evaluation—of
the nursing resources-used in-the-care—of o
given-class-of residents:

c g Medi 1 Medieaid
Services(CMS)-(formerly—called-the—Health
Care—Finaneing—Administration —(HCEA)):
Agency—within—the—U-S.—Department—of
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Health—and—IHumen—Services—(HILS)
responsible-for-developing-and-implementing
policies—governing—the—Medicare—and
Medicaid-programs:

Certifieate—ofNeed(CON):—certificate—of
approval—for —a new —institutional —health
servieerissued-pursuant-to 18 V-5-A--§2403-

Certified Rate; the ratecertified by the
Divisi  Rate Setti I :

Vermont-Health-Aceess:

Commeon-Control:—where—an—individual-or
organization—has—the—pewer—te—influence—or
direct—the—actions—or—policies—of beoth—a
A S T s,g N - s Ry
S]“ A B ;E Ay “E.;E : E;”E
organization—serving-the provider—The-term
ineludes-direct-or-indireet-control,-whether-or
not-itis-legally-enforeeable:

; . — N

or-organization-ewns-or-has-equity-in-both-a
providing services to-the faeility.

. o . .
EEIB;I"F""'.B;' i 5 }E”E“.SE.E I_;ss it
centered-dementia-eare:

c Findine: 4 ¢ ;
direct—costs—by—cost—centers—and—allocating

indirect—ecosts—to—determine—the—cost—of

SOF eeSproiacd

on-formsprescribed by-the Division:

Direct —Costs: —costs —which—are—direetly
identifiable-with-a-specifie-activity, service-or

making -any payment in the formof -cash;
preperty-or-serviees:

Faeili o faeilitvs .
facility—licensed——and——certified—for
partieipation-in-the-Medicaid Program by-the
State-of Vermont:

bring by bona-fide bargaining-between-well-
informed-buyers—and-sellers—at the date—of
acquisttion:

FASB:—Financial—Aceounting—Standards
Board:

Final-Ord £ the_Division: : ¢
the-Division—whieh-is-net-subject-to-change
by—the Division,—for—whieh—ne—review—or
appeal-is-available from the Division;-er-for
whieh—the—review—or—appeal—period—has

pessed

Free-standing faeilitv:-afacility that-is-net
hospital-affiliated:

Funded—Deprecintion:—funds—that—are
restricted-by-afacility’s-governing body for
purpeses of acquiring assets to—be used-in
rendering-resident-care-orservieing long term
debt.

workers’—compensation, —pension, —group
health,—dental —and—life—insurances;—profit
A | feyibl i

plans.—ehild—care—for-employees,—employee
parties;—and-gifts—shared-by-all-staffFEringe
benefits-may-include-tuitionfor-college-credit
in-a-diseipline-related-to-the-individual-staff
member’s-employment-or-costs-of -obtaining
aGED-

(GAAP):thoseaccounting principles—with
| 5V caagtoi o .I l :
authority —the—following — documents—are
considered-GAAR:(1)-FASB-Standards-and
Interpretations;—(2)—APB—Opinions—and
Interpretations;,——3)——EAP—Accounting

product-of the-program-
Division: —the—Division—of —RateSetting;
Agency-of Human-Services:
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Research-Bulletins,-(4)-AICPA Statements-of
Position; —(5)—AICPA—Industry—Aecounting
and-Auditing-Guides;—(6) FASB-Technieal
Bulletins, (7} FASB-Concepts-Statements;-(3}
ALCPA-IssuesPapers-and-Practice Bulletins;
and-other pronouncements-of-the-AICPA-or
FASB-

{GAAS): the-auditing standards-that are-mest
widely recognized in-the public-accounting
pret ssiens

Mot Cure-Cost-Servissssnblication: |

Global-Insight, Inc.,-of national forecasts of

health—ageney market baskets and regional
serecasts—e €T AH Drbary $01 toed and

commereial-power-and-CPTU-All-tems:

paid—to—hold a bed open is counted-as—a

sesident-dass

Hospital-affiliatedfaeilitvs o facility
a-distinet-part-of a-hospital provider, located
either —at the —hospital —site —or —within—a

) .. bt

in-alternative-choieces:

CertifiedPublic—Accountant or Registered
Public—Accountant—not—emploved—by—the
proAdls

Indireet—Costsi—costs—which—eannot—be

service—or—produet-of the program. Indirect
costs-are—appertiored arasns the Bvrocram’s

serviees-using a-rational-statistical basis:

Inflation—Factor;—a—factor that takes into
account the —actual—or —projected—rate—of
inflation—er—deflation—as—expressed—in
indicators—such—as —the  New—England
ConsumerPrice-Index:

Interim Rate:—a-prospeetive-Case-Mix rate
paid—te—nursing—facilities—on—a—temperary
basis:

Look-bael:a review of a facility’s—actual
costsfor-a-previeus-period-preseribed-by-the
Bivision:

Meodieaid Resident: - .

for-whomthe primary payorfor room-and

Eeyr— Ensland Consumer Price Index
(NECPI-U):—the New—England—consumer
price—index—tfor—all—urban—consumers—as

published by-the Health-Care Cost Service:

New—Health—Care—Projeeti—A—project
requiring —a —certificate of need (CON)
pursuant—to—18—V-S-A-§9434(a)—or projeets
which-weuld require-a- CON except-that-their
costs-are-lower-than-these-required-for CON
jurisdietion-pursuant-18-V-8:A-§-9434¢a)

OBRA—1987:—the—Omnibus—Budget
ReceneciliationAct-of 1987

including hold-days, as-a—percentage of the
licensed-bed-eapaeity-

(other—than—the—facility’s—administrator;
registered—nusrses;,licensed—praetical-nurses;
certified—orlicensed—nurse—aides)—who—are
qualified —under—state—law—pursuant—te—42

CER-§§483.35(h)(2),483-160-and 48830}

and-who-are-paid-te-assist-in-the-feeding of
residents:

Per—Diem—Cost:—the—cost—for-one—day—of
resident care:

Preseription Drugs: drugsfor—which—a
physieian’s-preseription-is-required-by-state
or-federal-law-

ineludes—the—following—elements:—an
i dividualized l et
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uses—the —perspective—of —the—person—with
dementia-as-the primory frame-of reference:
| l B A e Ao it

dementia;-and-provides-a-social-environment

thatsvppe~sps ehelospialceas,

p 2 CaseMix— Reimi
System: & method—of paying health—eare
providers—rates—that —are—established—in
advance. These—rates—tale—into—account-the
faet-that-some—residents—are—more—costly—te
care for than others.

Provider_Reiml M L CMS
15;—a—manual—published—by—the —U-S:
Pepartment-of Health-and-Human-Servieces;
Centers for Medicare-and Medicaid-Services;
used-by-the Medicare Program-to-determine
allowable costs.

Rate year: the State’s fiscal year ending
June-30:

individual—or —entity —that —is —directly —or
indireetly —under—ecemmon—ewnership—or
control—or—is—related—by family —or —other
business—asseciation—with—the—provider:
Related—orgamizations—inelude—but—are—net
restricted—to-entities—in-which-an-individual
whe-directly-or-indirectly-receives-or-expects
. i : ‘o ol
an—owner, —partner, —officer, -directer, key
empleyee;—or—lender,—with—respeet—to—the
provider, -or-is—related by familyte—such
peEssas:

version—of o federal form, whichcaptures
data-on-a-resident’s-eondition-and-which—is
used-te-predict-the-resource-use-level-needed
to-care for the resident.

the-facility-is-paid-—For-example;-a-paid-hold
day-is-counted-as-a resident day.

investment—ineome—earned—ifrom—funds
restricted —for specific purposes—bydonors;

exeluding—funds—restricted—er-designated-by
an-organization’s-governing-body

RUGIV: A —systematic —classification—of
residents in nursing facilities based upona
broad-study-of-nursing-eare-time-required-by
croups-of residents exhibiting similarneeds:

Seeretary:-theSecretary—of-the—Agency—of
Lsmran sodecs

Speeld hospital-based mursing faeilityr -
faeility that meets-the following-erteria: (a)
is-physically-integrated as-part-ot-a-hespital

buidi aith— leastence mrsen veor-one o
direct—internal-access—between—the—hespital
and-the-nursing-home;(b)-is-part-of a single
corporation—that—governs—both—the—hospital
and-the nursing faeility; and-(¢)files—one
Medi AR e e

the-nursing-home:

Standardized—_Resid Davs:B ¥
resident -days multiplied by the facility’s
average-Case-Mix-—score-for-the-base-year:

and/or-operated-by-the-State-of Vermont:

. : : .
= Bged.l.a hesﬁ.’ta}.besl R

17— TFRANSHHONAL-PROVISIONS

Notwithstanding -any-other-provisions—of-these
rules;—the—amendments—to-these-rules—effective
March 6, 2015 shall be applied to paymentsfor
services-rendered on-or after March-1.-204-5-

171 € onAide Pilot Proi

TFhe—Companion—Aide—Pilet—Project—will
provide —a—per diem—rate —adjustment—to
selected—faeilities—to—develop—additional
knowledge and experience inthe—area—of
person-centered—dementia—eare—throughthe
use-of Companion-Aides.—Companion-Aides
wil—be—Lieensed—MNurse—Aides—with
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specialized —training —in——person-centered
; : . o dividualized
approach—that—uses—the—perspective—of the

porser—th-dom sticestheprimes Semo-of

reference-

The-work-of the Companion-Aidesfunded by
this-pilot-program-must-ecomply—with-the-job
deseriptiondetailed in-the Companion Aide
application. — The selected nursing facilities
may—have—the—Companion—Aide—weork—any
shift:

The—pilot—project—will—be—tor—2.5—vears
beginning January—1;,-2015—and ending on
June-30,-2017-

{a)-Selection Process

H—All—Vermont— nursing—faeilities
il' . l[ € fi. prog

{2)-Five-facilities-will-be-selected from-the
pool—of —completed —applications— by —the
Commissioner—eof—the—Department—of
Disabilities-Aging-and Independent Living.
One-faeilitywill-be-seleetedtrom-each-of
five-geographical-areas-of-the State based
on-the-countygroupings-in-the Council-on
Aging—service—areas— These—geographical
areas will be Nerthwest-Vermont (Addison,
Chittenden,—Franldin—and—Grond—Isle
counties); Northeast Vermont-(Caledonia;
Essex;—and—Orleans—ecounties); —Central
Vermont——(Lameoille,—Orange,——and
{Rutland—and—Bennington—counties);—and
Southeast Vermont-Windham and Windsor
€ EE S

{3} Within—each—geographical —area; —the
i 111 gl Bl .
of —their—residents—with—a—diagnesis—of
Alzheimer’s-or-dementia—compared-te—the
number—of total-residents,—and-thefacility
with the highest proportion will be selected.
This—data—will—be—reported—on—the
Companion-Aide-application—and must-be
from the Minimum—Data—Set —(MDS)

information—used—for—theJune—15,—2014
pieture-date-in-the-seeond-quarter of 2014

from a
given-region;-an-additional-nursing facility

number-of -applicants—will-be-selected. If
there-are-two-regions-with-no-applicants—an
additional faetlity then—will -be—selected
from the geographical area with-the second
highestnumber-ofapplicants:

(5)-If there-is—a-tie-in-the-selection process;
the—faeility—with—the-highest pereentage-of
Medicaid residents to total residents—for
State—fiseal—year— 2014, —based—on—census
infermation reported-to-the Division-of Rate
Setting,-will-be selected:

) R \di Caloulati i
Proecdurcs

H)—The—rate—adjustment—will-include—the
salary —and-—fringe benefit costs—for—the

the selected facilities. The hourly—salaries
and-fringe-benefit-rates—will-be reported-on
the —Companion—Aide —application—and
reviewed by-the Division of Rate Setting:

(2)-The-selected facilities-will-be funded-at
a-ratio—of five-Companion—Aides per 100
filled-beds.— The-ealeulated number-shall-be
rounded—up—or—down—to—determine —the
number —of - Companion—Adide—Full—Fime
Equivalents—(2,080—hours/year). — The
vary with the number of filled-beds-at-the
selected-faeilities:

{3)-The-number—of total beds filled shall
equal-the total number-of residents-reported
on-the-June15;2014-MDS-picture date (Q2
2014)—summary report—supplied—to—the
Division-of Licensing and Proteetion.
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o} Inflation oL F .

The—original—per—diem—adjustment—for
Companion—Aides—will-be-inflated-onJuly
1+2015-and July1,- 201 6-using-the—same
methodelogy—as—detailed—in—Subsection5:8
of these rules.

{d) End of Adjustment and Special Nursing
Rebase Provisions

H-The-adjustments-in-this-Section-will-be
terminated-as-of Juby— 1201 7-whenNursing
Care-costs—arerebased-to-base-year2015:
This-will-be-the-first-year-when-the-eosts-of
the —Companion—Aides—will be in the
facility’s-base-year-eosts:

(2)-For-facilities with-years-ending-earlier
than—December—3-1—the—Division—will
annualize-the-cost-of the-Companion-Aides
so-that-afull-yearof these—ecostswill-be
included—in—the—selected—facilities”™ 2015
base-year-costs:

3} The-C. : ” he &
selected facilities—will-be-exemptfrom-the
cap-on-nursing costs—inthe July 1, 2017
rebase. Inrebasesafterthattime,-the-extant
cap-on-Nursing Care Costs will apply.

N ——

The—selected—factities—shall-complete—an
annual —Companion—Aide —Pilot—Preject
Outcome Report.—This report-will-be-sent
to-the providers-with-the Companion Aide
application—so—nursing—facility —staff—will
understand-the-data-reporting requirement
when they—apply for—the—pilot—TFhese
reports-will-be-due-by-November-10,2015
and Movember 10,2016, The-Division-may
end-the-Cempanion—Adiderate—adjustment
; cacilitvthat d s
Ongoing reporting requirerments:
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Agency of Human Services Health Care Administrative Rules
5.101

Methods, Standards, and Principles for Establishing
Medicaid Payment Rates for Long-Term Care Facilities

5.101 Definitions

For the purposes of this rule, the term:

Accrual Basis of Accounting means an accounting system in which revenues are reported in the
period in which they are earned, regardless of when they are collected, and expenses are reported
in the period in which they are incurred, regardless of when they are paid.

AICPA means the American Institute of Certified Public Accountants.

Allowable Costs or Expenses means costs or expenses that are recognized as reasonable and
related to resident care in accordance with these rules.

Base Year means a calendar year for which the allowable costs are the basis for the case-mix
prospective per diem rate.

Case-Mix Weight means a relative evaluation of the nursing resources used in the care of a given
class of residents.

Certificate of Need (CON) means certificate of approval for a new institutional health service,
issued pursuant to 18 V.S.A. § 2403.

Certified Rate means the rate certified by the Division of Rate Setting to the Department of
Vermont Health Access.

Common Control means where an individual or organization has the power to influence or direct
the actions or policies of both a provider and an organization or institution serving the provider,
or to influence or direct the transactions between a provider and an organization serving the
provider. The term includes direct or indirect control, whether or not it is legally enforceable.

Common Ownership means where an individual or organization owns or has equity in both a
facility and an institution or organization providing services to the facility.

Companion Aide means a Licensed Nurse Aide (LNA) with specialized training in person-
centered dementia care.

Cost Finding means the process of segregating direct costs by cost centers and allocating indirect
costs to determine the cost of services provided.

Cost Report means a report prepared by a provider on forms prescribed by the Division.
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Direct Costs means costs which are directly identifiable with a specific activity, service or
product of the program.

Director means the Director of Rate Setting.

Division means the Division of Rate Setting, Department of Vermont Health Access, Agency of
Human Services.

Donated Asset means an asset acquired without making any payment in the form of cash,
property or services.

Facility or nursing facility means a nursing home facility licensed and certified for participation
in the Medicaid Program by the State of Vermont.

Fair Market Value means the price an asset would bring by bona fide bargaining between well-
informed buyers and sellers at the date of acquisition.

FASB means Financial Accounting Standards Board.

Final Order of the Division means an action of the Division which is not subject to change by
the Division, for which no review or appeal is available from the Division, or for which the
review or appeal period has passed.

Free standing facility means a facility that is not hospital-affiliated.

Funded Depreciation means funds that are restricted by a facility’s governing body for purposes
of acquiring assets to be used in rendering resident care or servicing long term debt.

Fringe Benefits include benefits such as payroll taxes, workers’ compensation, pension, group
health, dental and life insurances, profit sharing, cafeteria plans and flexible spending plans, child
care for employees, employee parties, and gifts shared by all staff. Fringe benefits may include
tuition for college credit in a discipline related to the individual staff member’s employment or
costs of obtaining a GED.

Generally Accepted Accounting Principles (GAAP) means those accounting principles with
substantial authoritative support. In order of authority the following documents are considered
GAAP: (1) FASB Standards and Interpretations, (2) APB Opinions and Interpretations, (3) CAP
Accounting Research Bulletins, (4) AICPA Statements of Position, (5) AICPA Industry
Accounting and Auditing Guides, (6) FASB Technical Bulletins, (7) FASB Concepts Statements,
(8) AICPA Issues Papers and Practice Bulletins, and other pronouncements of the AICPA or
FASB.

Generally Accepted Auditing Standards (GAAS) means the auditing standards that are most
widely recognized in the public accounting profession.
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Health Care Cost Service means the publication, by Global Insight, Inc., of national forecasts
of hospital, nursing home (NHMB), and home health agency market baskets and regional
forecasts of CPI (All Urban) for food and commercial power and CPIU-All Items.

Hold Day means a day for which the provider is paid to hold a bed open is counted as a resident
day.

Hospital-affiliated facility means a facility that is a distinct part of a hospital provider, located
either at the hospital site or within a reasonable proximity to the hospital.

Incremental Cost means the added cost incurred in alternative choices.

Independent Public Accountant means a Certified Public Accountant or Registered Public
Accountant not employed by the provider.

Indirect Costs means costs which cannot be directly identified with a particular activity, service
or product of the program. Indirect costs are apportioned among the program’s services using a
rational statistical basis.

Inflation Factor means a factor that takes into account the actual or projected rate of inflation
or deflation as expressed in indicators such as the New England Consumer Price Index.

Interim Rate means a prospective Case-Mix rate paid to nursing facilities on a temporary basis.

Look-back means a review of a facility’s actual costs for a previous period prescribed by the
Division.

Medicaid Resident means a nursing home resident for whom the primary payor for room and
board is the Medicaid program.

New England Consumer Price Index (NECPI-U) means the New England consumer price
index for all urban consumers as published by the Health Care Cost Service.

New Health Care Project means a project requiring a certificate of need (CON) pursuant to 18
V.S.A.§ 9434(a) or projects which would require a CON except that their costs are lower than
those required for CON jurisdiction pursuant 18 V.S.A.§ 9434(a).

OBRA 1987 means the Omnibus Budget Reconciliation Act of 1987.

Occupancy Level means the number of paid days, including hold days, as a percentage of the
licensed bed capacity.

Paid feeding/dining assistants means persons (other than the facility’s administrator, registered
nurses, licensed practical nurses, certified or licensed nurse aides) who are qualified under state
law pursuant to 42 C.F.R. §§483.35(h)(2), 483.160 and 488.301 and who are paid to assist in the
feeding of residents.
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Per Diem Cost means the cost for one day of resident care.

Prescription Drugs means drugs for which a physician’s prescription is required by state or
federal law.

Person-Centered Dementia Care means care that includes the following elements: an
individualized approach to care planning that uses the perspective of the person with dementia
as the primary frame of reference; values the personhood of the individual with dementia; and
provides a social environment that supports psychological needs.

Prospective Case-Mix Reimbursement System means a method of paying health care
providers rates that are established in advance. These rates take into account the fact that some
residents are more costly to care for than others.

Provider Reimbursement Manual, CMS-15 means a manual published by the U.S. Department
of Health and Human Services, Centers for Medicare and Medicaid Services, used by the
Medicare Program to determine allowable costs.

Rate year means the State’s fiscal year ending June 30.

Related organization or related party means an individual or entity that is directly or indirectly
under common ownership or control or is related by family or other business association with the
provider. Related organizations include but are not restricted to entities in which an individual
who directly or indirectly receives or expects to receive compensation in any form is also an
owner, partner, officer, director, key employee, or lender, with respect to the provider, or is
related by family to such persons.

Resident Assessment Form means Vermont version of a federal form, which captures data on
a resident’s condition and which is used to predict the resource use level needed to care for the
resident.

Resident Day means any day of services for which the facility is paid. For example, a paid hold
day is counted as a resident day.

Restricted Funds and Revenue means funds and investment income earned from funds
restricted for specific purposes by donors, excluding funds restricted or designated by an
organization’s governing body.

Secretary means the Secretary of the Agency of Human Services.

Special hospital-based nursing facility means a facility that meets the following criteria: (a) is
physically integrated as part of a hospital building with at least one common wall and a direct
internal access between the hospital and the nursing home; (b) is part of a single corporation that
governs both the hospital and the nursing facility; and (c) files one Medicare cost report for both
the hospital and the nursing home.
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Standardized Resident Days means Base Year resident days multiplied by the facility’s average
Case-Mix score for the base year.

State nursing facilities means facilities owned and/or operated by the State of Vermont.
Swing-Bed means a hospital bed used to provide nursing facility services.

5.101.1 General Provisions

5.101.1.1_ Purpose

The purpose of these rules is to implement state and federal reimbursement policy with respect
to nursing facilities providing services to Medicaid eligible persons. The methods, standards, and
princtples of rate setting established herein reflect the objectives set out in 33 V.S.A. §901 and
balance the competing policy objectives of access, quality, cost containment and administrative
feasibility. Rates set under this payment system are consistent with the efficiency, economy, and
quality of care necessary to provide services in conformity with state and federal laws,
regulations, quality and safety standards, and meet the requirements of 42 U.S.C.
§ 1396a(a)(13)(A).

5.101.1.2 Scope

These rules apply to all privately owned nursing facilities and state nursing facilities providing
services to Medicaid residents. Long-term care services in swing-bed hospitals are reimbursed
under different methods and standards. Swing-bed hospitals are reimbursed pursuant to 42 U.S.C.

§ 13961(b)(1).

5.101.1.3 Authority

These rules are promulgated pursuant to 33 V.S.A. §§ 904(a) and 908(c) to meet the requirements
0f 33 V.S.A. Chapter 9, 42 U.S.C. §§ 1396a(a)(13)(A) and §1396a(a)(30).

5.101.1.4 General Description of the Rate Setting System

Vermont Medicaid shall employ a prospective case-mix payment system for nursing facilities in
which the payment rate for services is set in advance of the actual provision of those services. A
per diem rate is set for each facility based on the historic allowable costs of that facility. The
costs are divided into certain designated cost categories, some of which are subject to limits. The
basis for reimbursement within the Nursing Care cost category is a resident classification system
that groups residents into classes according to their assessed conditions and the resources
required to care for them. The costs in some categories are adjusted to reflect economic trends
and conditions, and the payment rate for each facility is based on the per diem costs for each
category.
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5.101.1.5 Requirements for Participation in Medicaid Program

(a) Nursing facilities must satisfy all of the following prerequisites in order to participate
in the Medicaid program:

(1) be licensed by the Agency, pursuant to 33 V.S.A. §7103(b),

(2) be certified by the Secretary of Health and Human Services pursuant to 42
C.F.R. Part 442, Subpart C, and

(3) have executed a Provider Agreement with the Agency, as required by 42
C.F.R. Part 442, Subpart B.

(b) To the extent economically and operationally feasible, providers are encouraged, but
not required, to be certified for participation in the Medicare program, pursuant to 42
C.F.R. §488.3.

(c) Medicaid payments shall not be made to any facility that fails to meet all the
requirements of Section 5.101.1.5(a).

5.101.1.6 Responsibilities of QOwners

Owners must prudently manage and operate a residential health care program of adequate quality
to meet its residents’ needs. Regardless of the per diem rate set by the Division, or any other
orders made by the Director, Commissioner, or Secretary under these rules the owner of a nursing
facility must comply with the requirements and standards of the Agency of Human Services.

5.101.1.6 Duties of the Owner

The owner of a nursing facility, or a duly authorized representative shall:

(a) Comply with the provisions of these rules, the Nursing Facility Provider Manual, and
all applicable state and federal laws and rules.

(b) Submit cost reports in accordance with the provisions of sections 5.101.3.2 and
5.101.3.3 of these rules and the Nursing Facility Provider Manual.

(c) Maintain adequate financial and statistical records and make them available at
reasonable times for inspection by an authorized representative of the Division, the
state, or the federal government.

(d) Assure that an annual audit is performed in conformance with Generally Accepted
Auditing Standards (GAAS).

(e) Assure that the construction of buildings and the maintenance and operation of
premises and programs comply with all applicable health and safety standards.
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(f) Notwithstanding any other provision of these rules, any provider that fails to make a
complete cost report filing within the time prescribed in section 5.101.3.3(a) or fails
to file any other materials requested by the Division within the time prescribed shall
receive no increase to its Medicaid rate until the first day of the calendar quarter after
a complete cost report or the requested materials are filed, unless within an extension
of time previously approved by the Division.

5.101.1.7 Powers and Duties of the Division and the Director

(a) The Division shall establish and certify to the Department of Vermont Health Access
per diem rates for payment to providers of nursing facility services on behalf of
residents eligible for assistance under Title XIX of the Social Security Act.

(b) The Division may request any nursing facility, related party, or similar individual or
organization to file data, statistics, schedules, or information as the Division finds
necessary to enable it to carry out its function.

(c) The Division may examine the books and accounts of any nursing facility, related
parties, or similar individuals or organizations, subpoena witnesses and documents,
administer oaths to witnesses and examine them on all matters over which the
Division has jurisdiction.

(d) From time to time, the Director may issue notices of practices and procedures
employed by the Division in carrying out its functions under these rules.

{e) The Director shall prescribe the forms required by these rules and instructions for
their completion.

(f) The Director shall issue, amend, and enforce the Nursing Facility Manual.

(g) These rules and the Nursing Facility Manual apply regardless whether the Division’s
final per diem rates or final orders fail to enforce their provisions. If the Division’s
final per diem rates or final orders fail to enforce a provision of these rules or the
Manual, that does not waive these rules or the Manual. The Division shall continue
to have the right and the obligation to enforce these rules and the Manual.

5.101.1.8 Powers and Duties of the Department of Disabilities, Aging and Independent Living’s
Division of Licensing and Protection as Regards Reimbursement

(a) The Division of Licensing and Protection of the Department of Disabilities, Aging
and Independent Living shall receive from providers resident assessments on forms it
specifies. The Department of Disabilities, Aging and Independent Living shall
process this information and shall periodically, but no less frequently than quarterly,
provide the Division of Rate Setting with the average case-mix scores of each facility



Agency of Human Services Health Care Administrative Rules
5.101

based on Vermont Medicaid’s chosen resident classification system. This score will
be used in the quarterly determination of the Nursing Care portion of the rate.

(b) The management of the resident assessment process used in the determination of case-
mix scores shall be the duty of the Division of Licensing and Protection of the
Department of Disabilities, Aging and Independent Living. Any disagreements
between the facility’s assessment of a resident and the assessment of that same
resident by the audit staff of Licensing and Protection shall be resolved with the
Division of Licensing and Protection and shall not involve the Division of Rate
Setting. As the final rates are prospective and adjusted on a quarterly basis to reflect
the most current data, the Division of Rate Setting will not make retroactive rate
adjustments as a result of audits or successfully appealed individual case-mix scores.

5.101.1.9 Computation of and Enlargement of Time, Filing and Service of Documents

(a) When computing time under these rules or the Nursing Facility Manual, the day of
the act or event that begins a period of time shall not be included in that period. The
last day of the period of time shall be included, unless it is a Saturday, Sunday, or
state or federal legal holiday, in which case the period runs until the next business
day..

(b) The addressee of any notice or document issued by the Division is rebuftably
presumed to have received the notice or document three days after the date on the
document.

(c) The Division may extend a period of time set in these rules with or without motion or
notice for good cause. This section shall not apply to the time limits for appeals to the
Vermont Supreme Court or Superior Court from Final Orders of the Division or Final
Determinations of the Secretary, which are governed by the Vermont Rules of
Appellate Procedure and the Vermont Rules of Civil Procedure respectively.

(d) Filing shall be deemed to have occurred when a document is received and date-
stamped as received at the office of the Division or in the case of a document directed
to be filed under this rule other than at the office of the Division, when it is received
and stamped as received at the appropriate office. Filings with the Division may be
made by telefacsimile (FAX), but the sender bears the risk of a communications
failure from any cause. Filings with the Division may also be made electronically, but
the sender bears the risk of a communications failure from any cause, including, but
not limited to, filings blocked due to size. If a provider files a document by FAX or
electronically, the provider need not file a hard copy of the document.

(e) The Division shall serve any document required to be served by this rule or the
Nursing Facility Provider Manual in accordance with the Nursing Facility Provider
Manual.
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5.101.1.10 Representation in All Matters before the Division

A facility may be represented in any matter under this rule as described in the Nursing Facility
Provider Manual.

5.101.1.11 Severability

If any part of these rules or their application is held invalid, the invalidity does not affect other
provisions or applications which can be given effect without the invalid provision or application,
and to this end the provisions of these rules are severable.

5.101.1.12 Effective Date

(a) These rules are effective from January 29, 1992 (as most recently amended July 1,
2024).

(b) Application of Rule: Amended provisions of this rule shall apply to:

(1) all cost reports draft findings issued on or after the effective date of the most
recent amendment, and

(2) all rates set on or after the effective date of the most recent amendment.

(c) If these rules or the Nursing Facility Provider Manual are amended while an
administrative proceeding is pending, the Director or Secretary may apply the prior
version of the rule or manual if applying the current version would work an injustice
or substantial inconvenience.

5.101.2 Accounting Requirements
5.101.2.1 Accounting Principles

(a) All financial and statistical reports shall be prepared in accordance with Generally
Accepted Accounting Principles (GAAP), consistently applied, unless these rules or
the Nursing Facility Provider Manual authorize specific variations in such principles.

(b) The provider shall establish and maintain a financial management system which
provides for adequate internal control assuring the accuracy of financial data,
safeguarding of assets and operational efficiency.

{c) Providers shall report on an accrual basis. Providers whose records are not maintained
on an accrual basis shall develop accrual data for reports on the basis of an analysis
of the available documentation. In such a case, the provider’s accounting process shall
provide sufficient information to compile data to satisfy the accrued expenditure
reporting requirements and to demonstrate the link between the accrual data reports
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and the non-accrual fiscal accounts. The provider shall retain all such documentation
for audit purposes.

5.101.2.2 Procurement Standards

Providers shall establish a code of standards to govern the performance of employees that procure
goods and services in accordance with the Nursing Facility Provider Manual.

5.101.2.3 Cost Allocation Plans and Changes in Accounting Principles

Providers may reasonably allocate costs to the nursing facility from related entities, and may
reasonably allocate costs from the nursing facility to related entities. The Division shall review
cost allocations in accordance with the Nursing Facility Provider Manual. The Division reserves
the right not to recognize changes in accounting principles or methods or bases of cost allocation
that are unreasonable or are made for the purpose of, or having the likely effect of, increasing a
facility’s Medicaid payments.

5.101.2.4 Substance over Form

The substance of a transaction shall prevail over the form. Accordingly, the Division may adjust
the cost effect of a transaction that circumvents the intention of these rules or the Nursing Facility
Provider Manual.

5.101.2.5 Record Keeping and Retention of Records

(a) Each provider must maintain complete documentation of all records that substantiate
the date the provider reports to the Division.

{(b) Each provider must make all records described in subsection (a) of this section
available to the Division of Rate Setting, the federal Department of Health and Human
Services, and any authorized representatives of those agencies.

(c) Complete documentation means clear and compelling evidence of all of the financial
transactions of the provider and affiliated entities, including but not limited to census
data, ledgers, books, invoices, bank statements, canceled checks, payroll records,
copies of governmental filings, time records, time cards, purchase requisitions,
purchase orders, inventory records, basis of apportioning costs, matters of provider
ownership and organization, resident service schedule and amounts of income
received by service, or any other record which is necessary to provide the Director
with the highest degree of confidence in the reliability of the claim for reimbursement.
For purposes of this definition, affiliated entities shall extend to realty, management
and other entities for which any reimbursement is directly or indirectly claimed
whether or not they fall within the definition of related parties.

(d) The provider shall maintain all such records for at least six years from the date of
filing, or the date upon which the fiscal and statistical records were to be filed,
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whichever is the later. The Division shall keep all cost reports, supporting
documentation submitted by the provider, correspondence, workpapers and other
analyses supporting Summaries of Findings for six years. In the event of litigation or
appeal involving rates established under these regulations, the provider and Division
shall retain all records which are in any way related to such legal proceeding until the
proceeding has terminated and any applicable appeal period has lapsed.

(e) Pursuant to 33 V.S.A. § 908(a), all documents and other materials filed with the
Division are public information, except for individually identifiable health
information protected by law or the policies, practices, and procedures of the Agency
of Human Services.

5.101.3 Financial Reporting

5.101.3.1 Repealed

5.101.3.2 Uniform Cost Reports

Each long-term care facility participating in the Vermont Medicaid program shall annually, or
upon request, submit a uniform financial and statistical report (cost report) on forms prescribed
by the Division and in accordance with the Nursing Facility Provider Manual.

5.101.3.3 Adequacy and Timeliness of Filing

{(a) Providers shall file acceptable cost reports on or before the last day of the fifth month
following the close of the period covered by the report, subject to the following
exceptions:

(1) Hospital-based nursing homes shall file their Medicaid cost-reports within
five days after filing their Medicare cost report for the same cost reporting
period with CMS.

(2) If a hospital-based Medicaid nursing home’s cost report is not filed on or
before June 30 following the end of the facility’s fiscal year, the Division may
require the facility to provide certain data or to file a draft cost report.

(3) The Division may grant an extension to any facility’s filing deadline, as
described in the Nursing Facility Provider Manual.

(b) The Division may reject any filing which does not comply with these rules, the cost
reporting instructions, or the Nursing Facility Provider Manual. If the Division rejects
a cost report filing, the report shall be deemed not filed until the provider files an
acceptable cost report that complies with these rules, the cost reporting instructions,
and the Nursing Facility provider Manual.

(¢) Repealed.
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(d) Notwithstanding any other provision of these rules, any provider that fails to make a
complete cost report filing within the time prescribed in section 5.101.3.3(a) or within
an extension of time approved by the Divisions shall be subject to the provisions of
section 5.101.1.7(f).

5.101.3.4 Review of Cost Reports by Division

(a) Uniform Desk Review

(1} The Division shall perform a uniform desk review on each cost report
submitted.

(2) The uniform desk review is an analysis of the provider’s cost report to
determine the adequacy and completeness of the report, accuracy and
reasonableness of the data recorded thereon, allowable costs and a summary
of the results of the review for the purpose of either settling the cost report
without an on-site audit or determining the extent to which an on-site audit
verification is required.

(3) Uniform desk reviews shall be completed within an average of 18 months after
receipt of an acceptable cost report filing, except in unusual situations,
including but not limited to, delays in obtaining necessary information from a
provider. Notwithstanding this subdivision, the Division shall have an
additional six months to complete its review or audits of facilities’ base year
Cost reports.

(4) Unless the Division schedules an on-site audit, it shall issue a written summary
report of its findings and adjustments upon completion of the uniform desk
review.

(b) On-site Audit

(1) The Division will perform on-site audits, as considered appropriate, of the
provider’s financial and statistical records and systems in accordance with the
relevant provisions of the Medicare Intermediary Manual - Audits-
Reimbursement Program Administration, CMS Publication 13-2 (CMS-13).

{(2) The Division will base its selection of a facility for an on-site audit on factors
such as length of time since last audit, changes in facility ownership,
management, or organizational structure, evidence or official complaints of
financial irregularities, questions raised in the uniform desk review, failure to
file a timely cost report without a satisfactory explanation, and prior
experience. -
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(3) The audit scope will be limited so as to avoid duplication of work performed
by an independent public accountant, provided such work is adequate to meet
the Division’s audit requirements.

(4) Upon completion of an audit, the Division shall review its draft findings and
adjustments with the provider and issue a written summary report of such

findings.

5.101.3.5 Settlement of Cost Reports

(a) A cost report is settled if there is no request for reconsideration of the Division’s
findings or, if such request was made, the Division has issued a final order pursuant
to section 5.101.15.3 of these rules.

(b) The Division may correct or reopen a determination or order regarding a cost report,
even when it is final, in accordance with the process laid out in the Nursing Facility
Provider Manual.

(c) Repealed.

(d) Repealed.

(e) Repealed.

() Repealed.

(g) Repealed.

5.101.4 Determination of Allowable Costs for Nursing Facilities

5.101.4.1 Provider Reimbursement Manual and GAAP

In determining the allowability or reasonableness of costs or treatment of any reimbursement
issue not addressed in these rules or the Nursing Facility Provider Manual, the Division shall
apply the appropriate provisions of the Medicare Provider Reimbursement Manual (CMS-15,
formerly known as HCFA or HIM-15). If neither these rules nor the Nursing Facility Provider
Manual nor CMS-15 specifically addresses a particular issue, the determination of allowability
will be made in accordance with Generally Accepted Accounting Principles (GAAP). The
Division reserves the right, consistent with applicable law, to determine the allowability and
reasonableness of costs in any case not specifically covered in the sources referenced in this
section.

5.101.4.2 General Cost Principles

For rate setting purposes, a cost must satisfy criteria, including, but not limited to, the following:
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(a) The cost must be ordinary, reasonable, necessary, related to the care of residents, and
actually incurred.

(b) The cost adheres to the prudent buyer principle.
{c) The cost is related to goods and/or services actually provided in the nursing facility.

5.101.4.3 Non-Recurring Costs

Non-recurring costs shall be capitalized and amortized and carried as an on-going adjustment
beginning with the first quarterly rate change after the settlement of the cost report for a period
of three years as described in the Nursing Facility Provider Manual.

5.101.4.4 Interest Expense

(a) Necessary and proper interest is an allowable cost.
(b) The Nursing Facility Provider Manual shall define when interest expenses are
necessary and proper, how providers must report interest expenses, and other

reporting rules related to interest expenses.

5.101.4.5 Basis of Property, Plant and Equipment

The Division shall assess the basis of donated, owned, constructed, improved, or transferred
assets in accordance with the Nursing Facility Provider Manual.

5.101.4.6 Depreciation and Amortization of Property, Plant and Equipment

(a) Costs for depreciation and amortization must be based on property records sufficient
in detail to identify specific assets.

(b) Providers must compute depreciation and amortization in accordance with the
Nursing Facility Provider Manual.

(c) Repealed.

(d) The Division shall estimate the useful life of an asset in accordance with the Nursing
Facility Provider Manual.

5.101.4.7 Change in Ownership of Depreciable Assets — Sales of Facilities

A facility may qualify for an adjustment in the basis of a depreciable asset after it has changed
ownership. The Division’s process for recognizing a change of ownership and the according
adjustment to a depreciable asset’s basis shall be provided in the Nursing Facility Provider
Manual.
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5.101.4.8 Repealed
5.101.4.9 Leasing Arrangements for Property. Plant and Equipment

The Division will recognize costs associated with leasing arrangements for property, plant, and
equipment in accordance with the Nursing Facility Provider Manual.

5.101.4.10 Funding of Depreciation

The Division strongly recommends that providers use depreciation to conserve funds to replace
depreciable assets and that providers coordinate capital expenditure planning with community
and state agencies. The Division shall recognize depreciation in accordance with the Nursing
Facility Provider Manual.

5.101.4.11 Adjustments for Large Asset Acquisitions and Changes of Ownership

(a) Large Asset Acquisitions

(1) A provider may apply to the Division for an adjustment to the property and
related component of the rate for individual capital expenditures determined
to be necessary and reasonable. No application for a rate adjustment should
be made if the change to the rate would be smaller than one half of one percent
of the facility’s rate in effect at the time the application is made. Interest
expense related to these assets, provided it is necessary and reasonable, shall
be included in calculating the adjustment.

(2) In the event that approval is granted by the Division, the adjustment will be
made effective from the first day of the quarter after the filing date of the
written notice, following the date of the final order on the application, or
following the date the asset is actually put into service, whichever is the latest.

(b) Changes of Ownership

(1) Application shall also be made under this section, no later than 30 days after
the execution of a purchase and sale agreement or other binding contract, or
the receipt of a Certificate of Need pursuant to 18 V.S.A. §9434, for changes
in basis resulting from a change in ownership of depreciable assets recognized
by the Division pursuant to section 5.101.4.7. The Division may make related
adjustments to the Property and Related rate component.

(2) Adjustments to the Property and Related rate component resulting from a
change in ownership of depreciable assets shall be effective from the first day
of the month following the date of sale.

(c) Except in circumstances determined by the Division to constitute an emergency
precluding a 60 day notice period, a provider applying for an adjustment pursuant to
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this section is required to give 60 days written notice to the Division prior to the
purchase of the asset. Such applications shall be exempt from the materiality test set
out in section 5.101.8.7(b), but are subject to the other provisions of section 5.101.8.7.
The burden is on the provider to document all information applicable to this
adjustment and to demonstrate that any costs to be incurred are necessary and
reasonable. When applicable, such documentation shall include the Certificate of
Need application and all supporting financial information. The Division shall review
the application and issue draft findings approving, denying, or proposing
modifications to the adjustment applied for within 60 days of receipt of all
information required. Providers may request review of the Division’s deciston in
accordance with section 5.101.15 of these rules.

5.101.4.12 Repealed

5.101.4.13 Advertising Expenses

The Division shall recognize reasonable and necessary advertising expenses in accordance with
the Nursing Facility Provider Manual.

5.101.4.14 Barber and Beauty Service Costs

The Division shall recognize costs related to barber and beauty services in accordance with the
Nursing Facility Provider Manual.

5.101.4.15 Bad Debt, Charity and Courtesy Allowances

Providers shall not include bad debts, charitable donations, or courtesy allowances as allowable
costs.

5.101.4.16 Child Day Care

The Division may recognize reasonable and necessary costs related to providing child care
services to employees in accordance with the Nursing Facility Provider Manual.

5.101.4.17 Community Service Activities

The Division may recognize costs related to providing community service activities in
accordance with the Nursing Facility Provider Manual.

5.101.4.18 Dental Services

The Division shall recognize costs related to dental services in accordance with the Nursing
Facility Provider Manual.
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5.101.4.19 Legal Costs

The Division shall recognize costs related to legal fees in accordance with the Nursing Facility
Provider Manual.

5.101.4.20 Litigation and Settlement Costs

The Division shall recognize litigation and settlement costs, including costs related to challenges
of the Division’s decisions, in accordance with the Nursing Facility Provider Manual.

5.101.4.21 Motor Vehicle Allowance

The Division shall recognize costs to operate motor vehicles necessary to meet the needs of the
facility in accordance with the Nursing Facility Provider Manual.

5.101.4.22 Non-Competition Agreement Costs

Amounts paid to the seller of an on-going facility by the purchaser for an agreement not to
compete are considered capital expenditures. The amortized costs for such agreements are not
allowable.

5.101.4.23 Compensation of Owners, Operators, or their Relatives

The Division shall recognize compensation for owners or operators of facilities, or their relatives,
in accordance with the Nursing Facility Provider Manual..

5.101.4.24 Management Fees and Home Office Costs

(a) Management fees, home office costs and other costs incurred by a nursing facility for
similar services provided by other entities shall be included in the Indirect Cost
category. These costs are subject to the provisions for allowable costs, allocation of
costs and related party transactions contained in these rules and shall include property
and related costs incurred for the management company. These costs are allowable
only if such costs would be allowable if a nursing facility provided the services for
itself.

(b) Allowable costs shall be limited to five percent of the total net allowable costs less
reported management fees, home office, or other costs, as defined in this section.

5.101.4.25 Membership Dues

Reasonable and necessary membership dues, including any portions used for lobbying activities,
shall be considered Medicaid allowable costs, provided the organization’s function and purpose
are directly related to providing resident care.

5.101.4.26 Post-Retirement Benefits
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The Division may recognize costs related to certain retired personnel in accordance with the
Nursing Facility Provider Manual.

5.101.4.27 Public Relations

Costs incurred for services, activities and events that are determined by the Division to be for
public relations purposes will not be allowed.

5.101.4.28 Related Party

The Division shall disallow costs related to a related party expense in accordance with the
Nursing Facility Provider Manual. The Division may request that the provider or the related party
submit information, books, and records related to related party expenses.

5.101.4.29 Revenues

The Division shall disallow costs related to revenues the facility receives for selling goods or
services in accordance with the Nursing Facility Provider Manual.

5.101.4.30 Travel/Entertainment Costs

The Division shall allow costs related for meals, lodging, transportation, and incidentals incurred
for purposes related to resident care in accordance with the Nursing Facility Provider Manual.

5.101.4.31 Transportation Costs

(a) Costs for ambulance services for emergency transportation or for transportation home
from a nursing facility are covered pursuant to other rules promulgated by the Agency
of Human Services and are not allowable under these rules.

(b) The Division shall recognize costs of transportation that a facility incurs, other than
costs described in subsection (a) of this section, in accordance with the Nursing

Facility Provider Manual.

5.101.4.32 Services Directly Billable

Allowable costs shall not include the cost of services to individual residents which are ordinarily
billable directly to Medicaid irrespective of whether such costs are payable by Medicaid.

5.101.5 Reimbursement Standards

5.101.5.1 Prospective Case-Mix Reimbursement System
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(a) The Division shall operate a prospective case-mix reimbursement system that
accounts for some residents being more costly to care for than others. The Division
shall require providers to assess and classify residents in accordance with the Nursing
Facility Provider Manual. The Division shall weight the relative costs of caring for
different classes of residents to determine an average case-mix score at each facility.

(b) Repealed.

(c) Per diem rates shall be prospectively determined for the rate year based on the
allowable operating costs of a facility in a Base Year, plus property and related and
ancillary costs from the most recently settled cost report, calculated as described in
section 5.101.9.2.

5.101.5.2 Retroactive Adjustments to Prospective Rates

(a) In general, a final rate may not be adjusted retroactively.
(b) The Division may retroactively revise a final rate under the following conditions:

(1) as an adjustment pursuant to sections 5.101.8 and 5.101.10;

(2) in response to a decision by the Secretary pursuant to section 5.101.15.5 or to
an order of a court of competent jurisdiction, whether or not that order is the
result of a decision on the merits, or as the result of a settlement pursuant to
section 5.101.15.8;

(3) for mechanical computation or typographical errors;

(4) for a terminating facility or a facility in receivership, pursuant to sections
5.101.5.10, 5.101.8.3, and 5.101.10.2;

(5) as a result of revised findings resulting from the reopening of a settled cost
report pursuant to section 5.101.3.5;

{(6) in those cases where a rate includes payment for Ancillary services and the
provider subsequently arranges for another Medicaid provider to provide and

bill directly for these services;

(7) recovery of overpayments, or other adjustments as required by law or duly
promulgated regulation;

(8) when a special rate is revised pursuant to section 5.101.14.1(e)(2).
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5.101.5.3 Lower of Rate or Charges

(a) At no time shall a facility’s Medicaid per diem rate exceed the provider’s average
customary charges to the general public for nursing facility services in semi-private
rooms at the beginning of the calendar quarter. In this section, “charges” shall mean
the amount actually required to be paid by or on behalf of a resident (other than by
Medicaid, Medicare Part A or the Department of Veterans Affairs) and shall take into
account any discounts or contractual allowances.

(b) It is the duty of the provider to notify the Division within 10 days of any change in its
charges.

(¢) Rates limited pursuant to paragraph (a) shall be revised to reflect changes in the
provider’s average customary charges to the general public effective on the latest of
the following:

(1) the first day of the month in which the change to the provider’s charges is
made if the changes is effective on the first day of the month,

(2) the first day of the quarter after the effective date of the change to the
provider’s charges if the change to the provider’s charges is not effective on

the first day of the quarter, or

(3) the first day of the following quarter after the receipt by the Division of
notification of the change pursuant to paragraph (b).

5.101.5.4 Interim Rates
(a) The Division may set interim rates for any or all facilities. The notice of an interim
rate is not a final order of the Division and is not subject to review or appeal pursuant

to any provision of these rules or 33 V.S.A. § 909.

(b) Any overpayments or underpayments resulting from the difference between the
interim and final rates will be either refunded by the provider or paid to the provider.

5.101.5.5 Repealed
Repealed.
5.101.5.6 Repealed

Repealed.



Agency of Human Services Health Care Administrative Rules
5.101

5.101.5.7 Occupancy Level

(a) A facility should maintain an annual average level of occupancy at a target occupancy
established in the Nursing Facility Provider Manual.

{b) For facilities with less than the target occupancy amount, the number of total resident
days at the target occupancy amount shall be used, pursuant to section 5.101.7, in
determining the per diem rate for all categories except the Nursing Care and Ancillary
categories.

(b) The target occupancy amount provision in paragraph (b) shall be waived for facilities
with 20 or fewer beds or terminating facilities pursuant to section 5.101.5.10, and
when appropriate, for facilities operating under a receivership pursuant to section
5.101.8.3.

(c) Decreasing the Number of Licensed Beds — For any facility that operated at less than
the target occupancy amount during the period used as the cost basis for any rate
component subject to subsection (b) which subsequently reduces the number of
licensed beds, the minimum occupancy shall be calculated based on the number of
the facility’s licensed beds on the first day of the quarter after the facility notifies the
Division of such reduction.

5.101.5.8 Inflation Factors

The Director shall adjust each component of the rate by an inflation factor in accordance with a
procedure established in the Nursing Facility Provider Manual.

5.101.5.9 Costs for New Facilities

(a) For facilities that are newly constructed, newly operated as nursing facilities, or new
to the Medicaid program, the prospective case-mix rate shall be determined based on
budget cost reports submitted to the Division and the greater of the estimated resident
days for the rate year or the resident days equal to the target occupancy amount
established under section 5.101.5.7(a) of these rules of all beds used or intended to be
used for resident care at any time within the budget cost reporting period. This rate
shall remain in effect no longer than one year from the effective date of the new rate.
The principles on allowability of costs and existing limits in sections 5.101.4 and
5.101.7 shall apply.

(b) The costs reported in the budget cost report shall not exceed reasonable budget
projections (adjusted for inflation and changes in interest rates as necessary)
submitted in connection with the Certificate of Need.

{(c) Property and related costs included in the rate shall be consistent with the property
and related costs in the approved Certificate of Need.
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(d) At the end of the first year of operation, the prospective case-mix rate shall be revised
based on the provider’s actual allowable costs as reported in its annual cost report
filed pursuant to section 5.101.3.2 for its first full fiscal year of operation.

5.101.5.10 Costs for Terminating Facilities

(a) When a nursing facility plans to discontinue all or part of its operation, the Division
may adjust its rate so as to ensure the protection of the residents of the facility.

(b) A facility applying for an adjustment to its rate pursuant to this section must have a
transfer plan approved by the Department of Disabilities, Aging and Independent
Living, a copy of which shall be supplied to the Division.

(c) An application under this section shall be made on a form prescribed by the Director
and shall be accompanied by a financial plan demonstrating how the provider will
meect its obligations set out in the approved transfer plan.

(d) In approving such an application the Division may waive the minimum occupancy
requirements in section 5.101.5.7, the limitations on costs in section 5.101.7, or make
such other reasonable adjustments to the facility’s reimbursement rate as shall be
appropriate in the circumstances. The adjustments made under this section shall
remain in effect for a period not to exceed six months.

5.101.6 Base Year Cost Categories for Nursing Facilities

5.101.6.1 General

In the case-mix system of reimbursement, allowable costs are grouped into cost categories. The
accounts to be used for each cost category shall be prescribed by the Director. The Base Year
costs shall be grouped into the following cost categories:

5.101.6.2 Nursing Care Costs

Providers shall allot appropriate costs to the Nursing Care component of the rate in accordance
with the Nursing Facility Provider Manual.

5.101.6.3 Resident Care Costs

Providers shall allot appropriate costs to the Resident Care component of the rate in accordance
with the Nursing Facility Provider Manual.

5.101.6.4 Indirect Costs

Providers shall allot appropriate costs to the Indirect component of the rate in accordance with
the Nursing Facility Provider Manual.
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5.101.6.5 Director of Nursing

Providers shall allot appropriate costs to the Director of Nursing component of the rate in
accordance with the Nursing Facility Provider Manual.

5.101.6.6 Property and Related

Providers shall allot appropriate costs to the Property and Related component of the rate in
accordance with the Nursing Facility Provider Manual.

5.101.6.7 Ancillaries

Providers shall allot appropriate costs to the Ancillaries component of the rate in accordance with
the Nursing Facility Provider Manual.

5.101.7 Calculation of Costs, Limits and Rate Components for Nursing Facilities

The Division shall calculate base year costs, rates, and category limits pursuant to the Nursing
Facility Provider Manual.

5.101.7.1 Repealed
Repealed.
5.101.7.2 Repealed
Repealed.

5.101.7.3 Resident Care Base Year Rate

The Division shall compute Resident Care Base Year rates in accordance with the Nursing
Facility Provider Manual.

5.101.7.4 Indirect Base Year Rate

The Division shall compute Indirect Base Year rates in accordance with the Nursing Facility
Provider Manual.

5.101.7.5 Director of Nursing Base Year Rate

The Division shall compute the Director of Nursing Base Year per diem rates in accordance with
the Nursing Facility Provider Manual.
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5.101.7.6 Ancillarv Services Rate

The Division shall compute the Ancillary per diem rate in accordance with the Nursing Facility
Provider Manual.

5.101.7.7 Property and Related Per Diem

The Division shall compute The Property and Related per diem rate in accordance with the
Nursing Facility Provider Manual.

5.101.7.8 Limits Final

Once a final order has been issued for all facilities’ Base Year cost reports, notwithstanding any
subsequent changes to the cost report findings, resulting from a reopening, appeal, or other
reason, any caps on increases in the Nursing Care component, the Resident Care component, or
the Indirect component set forth in the Nursing Facility Provider Manual will not change until
nursing home costs are rebased pursuant to 5.6(b), except for annual adjustment by the inflation
factors or a change in law necessitating such a change.

5.101.8 Adjustments to Rates

5.101.8.1 Change in Services

The Division, on application by a provider, may make an adjustment to the prospective case-mix
rate for additional costs which are directly related to:

(a) a new health care project previously approved under the provisions of 18 V.S.A.
§ 9434. Costs greater than those approved in the Certificate of Need (as adjusted for
inflation) will not be considered when calculating such an adjustment,

(b) a change in services, facility, or new health care project not covered under the
provisions of 18 V.S.A. § 9434, if such a change has previously been approved by the
Division, or

(c) with the prior approval of the Division, a reduction in the number of licensed beds.

5.101.8.2 Change in Law

The Division may make or a provider may apply for an adjustment to a facility’s prospective
case-mix rate for additional costs that are a necessary result of complying with changes in
applicable federal and state laws, and regulations, or the orders of a State agency that specifically
requires an increase in staff or other expenditures.

5.101.8.3 Facilities in Receivership
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{(a) The Division, on application by a receiver appointed pursuant to state or federal law,
may make an adjustment to the prospective case-mix rate of a facility in receivership
for the reasonable and necessary additional costs to the facility incurred during the
receivership.

(b) On the termination of the receivership, the Division shall recalculate the prospective
case-mix rate to eliminate this adjustment,

5.101.8.4 Efficiency Measures

The Division, on application by a provider, may make an adjustment to a prospective case-mix
rate for additional costs which are directly related to the installation of energy conservation
devices or the implementation of other efficiency measures, if they have been previously
approved by the Division.

5.101.8.5 Interest Rates

(a) A provider may apply for an adjustment to the Property and Related rate, or the
Division may initiate an adjustment if there are cumulative interest rate increases or
decreases of more than one-half of one percentage point because of existing financing
agreements with a balloon payment or a refinancing clause that forces a mortgage to
be refinanced at a different interest rate, or because of a variable rate of adjustable
rate mortgages.

(b) A provider with an interest rate adjustment shall notify the Division of any change in
the interest rate within 10 days of its receipt of notice of that change. The Division
may rescind all interest rate adjustments of any facility failing to file a timely
notification pursuant to this section for a period of up to two years.

5.101.8.6 Emergencies and Unforeseeable Circumstances

(a) The Division, on application by a provider, may make an adjustment to the
prospective case-mix rate under emergencies and unforeseeable circumstances, such
as damage from fire or flood.

(b) Providers must carry sufficient insurance to address adequately such circumstances.

5.101.8.7 Procedures and Requirements for Rate Adjustments

(a) Providers must apply for rate adjustments in accordance with this rule. The Director
shall decide to grant, deny, or grant in part any application for a rate adjustment in
their sole discretion.

(b) Except for applications made pursuant to section 5.101.4.11, no application for a rate
adjustment should be made if the change to the rate would be smaller than one percent
of the rate in effect at the time.
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(a) Application for a Rate Adjustment shall be made on a form prescribed by the Director
and filed with the Division and shall be accompanied by all documents and evidence
determined necessary for the Division to make a decision.

(d) The burden of proof is at all times on the provider to show that the costs for which
the adjustment has been requested are reasonable, necessary and related to resident
care.

{e) The Division may grant or deny the Application, or make an adjustment modifying
the provider’s proposal. If the materials filed by the provider are inadequate to serve
as a basis for a reasonable decision, the Division shall deny the Application, unless
additional proofs are submitted.

(f) The Division shall not be bound in considering other Applications, or in determining
the allowability of reported costs, by any prior decision made on any Application
under this section. Such decisions shall have no precedential value either for the
applicant facility or for any other facility.

(g) For adjustments requiring prior approval of the Division, such approval should be
sought before the provider makes any commitment to expenditures. An Application
for Prior Approval is subject to the same requirements as an Application for a Rate
Adjustment under this section.

(h) Rate adjustments made under this section shall be effective from the first day of the
quarter following the date of the final order on the application or following the date
the assets are actually put into service, whichever is the later, and may be continued,
at the discretion of the Division, notwithstanding a general rebase of costs. Costs
which are the basis for a continuing rate adjustment shall not be included in the cost
categories used as the basis for the other rate components.

(1) The Division may require an applicant for a rate adjustment under this section or
under section 5.101.4.11 to file a budget cost report in support of its application.

() When determined to be appropriate by the Division, a budget rate may be set for the
facility according to the procedures in and subject to the provisions of section
5.101.5.9. Appropriate cases may include, but are not limited to, changes in the
number of beds, major changes in the services delivered to residents, an addition to
the facility, or the replacement of existing property.

(k) In calculating an adjustment under this section and section 5.101.4.11, the Division
may take into account the effect of such changes on all the cost categories of the
facility.
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(1) A revision may be made prospectively to a rate adjustment under this section and
section 5.101.4.11 based on a "look-back" which will be computed based on a
provider’s actual allowable costs.

(m)In this section “additional costs” means the incremental costs of providing resident
care directly and proximately caused by one of the events listed in this section or
section 5.101.4.11. Increases in costs resulting from other causes will not be
recognized. It is not intended that this section be used to effect a general rebase in a
facility’s costs.

5.101.8.8 Limitation on Availability of Rate Adjusiments

Providers may not apply for a rate adjustment under this section for the sole reason that actual
costs incurred by the facility exceed the rate of payment.

5.101.9 Private Nursing Facility and State Nursing Facility Rates

The Medicaid per diem payment rates for nursing home services are calculated according to the
Nursing Facility Provider Manual.

5.101.9.1 Repealed
Repealed.
5.101.9.2 Repealed
Repealed.
5.101.9.3 Repealed
Repealed.

5.101.9.4 State Nursing Facilities

(a) Notwithstanding any other provisions of these rules, payment rates for state nursing
facilities shall be determined retrospectively by the Division based on the reasonable
and necessary costs of providing those services as determined using the cost reporting
and cost finding principles set out in sections 5.101.3 and 5.101.4 of these rules.

(b) Until such time as the cost report is settled, the Division shall set an interim rate based
on an estimate of the facility’s costs and census for the rate year.

(c) After reviewing the facility’s cost report, the Division shall set a final rate for the
fiscal year based on the facility’s allowable costs. If there has been an under payment
for the period the difference shall be paid to the facility. If there has been an
overpayment the excess payments shall be recouped.
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5.101.9.5 Quality Incentives

The Division may make certain awards to facilities that provide a superior quality of care in an
efficient and effective manner. The process for making these awards is described in the Nursing
Facility Provider Manual.

5.101.10 Extraordinary Financial Relief

5.101.10.1 Objective

In order to protect Medicaid recipients from the closing of a nursing facility in which they reside,
this section establishes a process by which nursing homes that are in immediate danger of failure
may seek extraordinary financial relief. This process does not create any entitlement to rates in
excess of those required by 33 V.S.A. Chapter 9 or to any other form of relief.

5.101.10.2 Nature of the Relief

(a) Based on the individual circumstances of each case, the Director may recommend any
of the following on such financial, managerial, quality, operational or other conditions
as she or he shall find appropriate: a rate adjustment, an advance of Medicaid
payments, other relief appropriate to the circumstances of the applicant, or no relief.

(b) The Director’s Recommendation shall be in writing and shall state the reasons for the
Recommendation. The Recommendation shall be a public record.

(¢) The Recommendation shall be reviewed by the Secretary who shall make a Final
Decision, which shall not be subject to administrative or judicial review.

(d) In those cases where the Division determines that financial relief may be appropriate,
such relief may be implemented on an interim basis pending a Final Decision by the
Secretary. The interim financial relief shall be taken into account in the Division’s
Recommendation to the Secretary and in the Secretary’s Final Decision.

5.101.10.3 Criteria to be Considered by the Division

(a) Before a provider may apply for extraordinary financial relief, its financial condition
must be such that there 1s a substantial likelihood that it will be unable to continue in
existence in the immediate future.

(b) The following factors will be considered by the Director in making the
Recommendation to the Secretary:

(1) the likelihood of the facility’s closing without financial assistance,

(2) the inability of the applicant to pay bona fide debts,
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(3) the potential availability of funds from related parties, parent corporations, or
any other source,

(4) the ability to borrow funds on reasonable terms,
(5} the existence of payments or transfers for less than adequate consideration,

(6) the extent to which the applicant’s financial distress is beyond the applicant’s
control,

(7) the extent to which the applicant can demonstrate that assistance would
prevent, not merely postpone the closing of the facility,

(8) the extent to which the applicant’s financial distress has been caused by a
related party or organization,

(9) the quality of care provided at the facility,
(10) the continuing need for the facility’s beds,
(11)  the age and condition of the facility,

(12) other factors found by the Director to be material to the particular
circumstances of the facility, and

(13) the ratio of individuals receiving care in a nursing facility to individuals
receiving home- and community-based services in the county in which the
facility is located.

5.101.10.4 Procedure for Application

(a) An Application for Extraordinary Financial Relief shall be filed with the Division
according to procedures to be prescribed by the Director.

(b) The Application shall be in writing and shall be accompanied by such documentation
and proofs as the Director may prescribe. The burden of proof is at all times on the
provider. If the materials filed by the provider are inadequate to serve as a basis for a
reasoned recommendation, the Division shall deny the Application, unless additional
proofs are submitted.

(c) The Secretary shall not be bound in considering other Applications by any prior
decision made on any Application under this section. Such decisions shall have no
precedential value either for the applicant facility or for any other facility.
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5.101.11 Payment for Qut-of-State Providers

5.101.11.1 Long-Term Care Facilities Other Than Rehabilitation Centers

Payment for services, other than Rehabilitation Center services, provided to Vermont Medicaid
residents in long-term care facilities in another state shall be at the per diem rate established for
Medicaid payment by the appropriate agency in that state. Payment of the per diem rate shall
constitute full and final payment, and no retroactive settlements will be made.

5.101.11.2 Rehabilitation Centers

(a) Payment for prior-authorized Rehabilitation Center services provided in nursing
facilities located outside Vermont for the severely disabled, such as head injured or
ventilator dependent people, will be made at the lowest of:

(1) the amount charged; or

(2) the Medicaid rate, including ancillaries as paid by at least one other state
agency in CMS Region L.

(a) Payment for Rehabilitation Center services which have not been prior authorized by
the Commissioner of the Department of Vermont Health Access or a designee will be
made according to section 5.101.11.1.

5.101.11.3 Pediatric Care
No Medicaid payments will be made for services provided to Vermont pediatric residents in out-
of-state long-term care facilities without the prior authorization of the Commissioner of the

Department of Vermont Health Access.

5.101.12 Rates for ICF/IIDs

Vermont does not currently license any Intermediate Care Facilities for the Intellectually
Disabled (ICF/IDs). The Division shall reimburse out-of-state ICF/IDs according o the Medicaid
rate established by the state in which the ICF/ID is located.

5.101.12.1 Repealed

Repealed.

5.101.12.2 Repealed

Repealed.
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5.101.13 Rates for Swing Beds and Other Long-Term Care Services in Hospitals

Payment for swing-bed and other long-term care services provided by hospitals, pursuant to 42
U.S.C. § 1396I(a), shall be made at a rate equal to the average rate per diem during the previous
calendar year under the State Plan to nursing facilities located in the State of Vermont.
Supplemental payments made pursuant to section 5.101.14 and section 5.101.9.5 shall not be
included in the calculation of swing-bed rates.

5.101.14 Special Rates for Certain Individual Residents

5.101.14.1 Awvailability of Special Rates for Individuals with Unique Physical Conditions

The Division may grant a special rate for the care of an individual with unique physical conditions
whose physical conditions make it otherwise extremely difficult to obtain appropriate long-term
care. The process for applying for, calculating, and receiving this special rate is stated in the
Nursing Facility Provider Manual.

5.101.14.2 Special Rates for Certain Former Patients of the Vermont State Hospital

The Division may grant a special rate for the care of an individual who was transferred directly
from the Vermont State Hospital or to a resident who has a documented history of severe
behaviors that prevent them from being placed in a nursing home. The process for applying for,
calculating, and receiving this special rate is stated in the Nursing Facility Provider Manual.

5.101.14.3 Special Rates for Medicaid Eligible Individuals in the Custody of the Department of
Corrections

The Division may grant a special rate for the care of an individual who is transferred directly
from the custody of the Department of Corrections. The process for applying for, calculating,
and receiving this special rate is stated in the Nursing Facility Provider Manual.

5.101.15 Administrative Review and Appeals

5.101.15.1 Draft Findings and Decision

{(a) Before issuing findings on any Desk Review, Audit of a Cost Report, or decision on
any application for a rate adjustment, the Division shall serve a draft of such findings
or decision on the affected provider. If the Division makes no adjustment to a
facility’s reported costs or application for a rate adjustment, the Division’s findings
shall be final and shall not be subject to appeal under this section.

(b) The provider shall review the draft upon receipt. If it desires to review the Division’s
work papers, it shall file, within 10 days, a written Request for Work Papers on a form
prescribed by the Director.
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5.101.15.2 Request for an Informal Conference on Draft Findings and Decisions

(a) Within 15 days of receipt of either the draft findings or decision or requested work
papers, whichever is the later, a provider that is dissatisfied with the draft findings or
decision issued pursuant to section 5.101.15.1(a) may file a written Request for an
Informal Conference with the Division’s staff on a form prescribed by the Director.

(b) Within 10 days of the receipt of the Request, the Division shall contact the provider
to arrange a mutually convenient time for the informal conference, which shall be
held within 45 days of the receipt of the Request at the Division. The informal
conference may be held by telephone. At the conference, if necessary, a date certain
shall be fixed by which the provider may file written submissions or other additional
necessary information. Within 20 days thereafter, the Division shall issue its official
agency action.

{c) A Request for an Informal Conference must be pursued before a Request for
Reconsideration can be filed pursuant to section 5.101.15.3. Issues not raised in the
Request for Informal Conference shall not be raised at the informal conference or in
any subsequent proceeding arising from the same action of the Division, including
appeals pursuant to 33 V.S.A. §909.

(d) Should no timely Request for an Informal Conference be filed within the time period
specified in section 5.101.15.2(a), the Division’s draft findings and/or decision are

final and no longer subject to administrative review or judicial appeal.

5.101.15.3 Request for Reconsideration

(a) A provider that is aggrieved by an official action issued pursuvant to section
5.101.15.2(b) may file a Request for Reconsideration.

(b) A Request for Reconsideration must be pursued before an appeal can be taken
pursuant to 33 V.S.A. 909(a).

(c) The Request for Reconsideration must be in writing, on a form prescribed by the
Director, and filed within 30 days of the provider’s receipt of the official action.

(d) Within 10 days of the filing of a Request for Reconsideration, the provider must file
the following:

(1} A request for a hearing, if desired,;

(2) A clear statement of the alleged errors in the Division’s action and of the
remedy requested including: a description of the facts on which the Request
is based, a memorandum stating the support for the requested relief in this
rule, CMS-15, or other authority for the requested relief and the rationale for
the requested remedy; and

¥
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(3) If no hearing is requested, evidence necessary to bear the provider’s burden
of proof, including, if applicable, a proposed revision of the Division’s
calculations, with supporting work papers.

(e) Issues not raised in the Request for Reconsideration shall not be raised later in this
proceeding or in any subsequent proceeding arising from the same action of the
Division, including appeals pursuant to 33 V.S.A. §909.

(f) If a hearing is requested, within 10 days of the receipt of the Request for
Reconsideration, the Division shall contact the provider to arrange a mutually
agreeable time.

(g) The hearing shall be conducted by the Director or her or his designee. The testimony
shall be under oath and shall be recorded either stenographically or on tape. If the
provider so requests, the Division staff involved in the official action appealed shall
appear and testify. The Director, or her or his designee, may hold the record open to
a date certain for the receipt of additional materials.

(h) The Director shall issue a Final Order on Request for Reconsideration no later than
30 days after the record closes. Pending the issuance of a final order, the official action
issued pursuant to section 5.101.15.2(b) shall be used as the basis for setting an
interim rate from the first day of the calendar quarter following its issuance. Final
orders shall be effective from the effective date of the official action.

(i) Proceedings under this section are not subject to the requirements of 3 V.S.A. Chapter
25.

5.101.15.4 Appeals from Final Orders of the Division

(a) Within 30 days of the date thereof, a nursing facility aggrieved by a Final Order of
the Division may file an appeal pursuant to 33 V.S.A. §90%(a) and sections
5.101.15.5,5.101.15.6 and 5.101.15.7 of this rule.

(b) Within 30 days of the date thereof, a ICF/ MR ‘aggrieved by a Final Order of the
Division may file an appeal using the following procedures. Proceedings under this
paragraph are not subject to the requirements of 3 V.S.A. Chapter 25.

(1) Request for Administrative Review by the Commissioner of Mental Health.
The Commissioner or a designee shall review a final order of the Division of
Rate Setting if a timely request is filed with the Director of the Division.

(2) Within 10 days of the receipt of the Request, the Director shall forward to
the Commissioner a copy of the Request for Administrative Review and the
materials that represent the documentary record of the Division’s action.
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(3) The Commissioner or the designee shall review the record of the appeal and
may request such additional materials as they shall deem appropriate, and
shall, if requested by the provider, convene a hearing on no less than 10 days
written notice to the provider and the Division. Within 45 days after the close
of the record, the Commissioner or the designee shall issue a decision which
shall be served on the provider and the Division.

(4) Appeal to the Secretary of Human Services. Within 20 days of the date of the
date of issuance, an ICF/MR aggrieved by the Commissioner’s decision, may
appeal to the Secretary.

(c) The Notice of Appeal shall be filed with the Commissioner, who, within 10 days of
the receipt of the Notice, shall forward to the Secretary a copy of the Notice and the
record of the Administrative Review.

(1) The Secretary or his designee shall review the record of the Administrative
Review and may, within their sole discretion, hold a hearing, request more
documentary information, or take such other steps to review the
Commissioner’s decision as shall seem appropriate.

(2) Within 60 days of the filing of the Notice of Appeal or the closing of the
record, whichever is the later, the Secretary or the designee shall issue a Final
Determination.

(d) Further review of the Final Determination is available only pursuant to Rule 75 of the
Vermont Rules of Civil Procedure.

5.101.15.5 Reguest for Administrative Review to the Secretary of Human Services Pursuant to
33 V.S.A. § 909(a)(3)

(a) No appeal may be taken under this section when the remedy requested is retrospective
relief from the operation of a provision of this rule or such other relief as may be
outside the power of the Secretary to order. Such relief may be pursued by an appeal
to the Vermont Supreme Court or Superior Court pursuant to 33 V.S.A. §909(a)(1)
and (2), or prospectively by a request for rulemaking pursuant 3 V.S.A. §806.

(b) Appeals under this section shall be governed by the relevant provisions. of the
Administrative Procedures Act, 3 V.S.A. §§809-815.

(c) Proceedings under this section shall be initiated by filing two copies of a written
Request for Administrative Review with the Division, on forms prescribed therefor.

(d) Within 5 days of receipt of the Request, the Director shall forward one copy to the
Secretary. Within 10 days thereafter, the Secretary shall designate an independent
appeals officer who shall be a registered or certified public accountant. The Letter of
Designation shall be served on all parties to the appeal. All documents filed thereafter
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shall be filed directly with the independent appeals officer and copies served on all
parties.

{e) Within 10 days of the designation of an independent appeals officer, the Division

shall forward to him or her those materials that represent the documentary record of
the Division’s action.

(f) Within 30 days thereafter, the independent appeals officer shall, on reasonable notice

to the parties, convene a prehearing conference (which may be held by telephone) to
consider such matters as may aid in the efficient disposition of the case, including but
not limited to:

(1) the simplification of the issues,

(2) the possibility of obtaining stipulations of fact and/or admissions of
documents which will avoid unnecessary proof,

(3) the appropriateness of prefiled testimony,
(4) a schedule for the future conduct of the case.

The independent appeals officer shall make an order which recites the action taken at
the conference, including any agreements made by the parties.

{g) The independent appeals officer shall hold a hearing, pursuant to 3 V.5.A. §809, on

no less than 10 days written notice to the parties, according to the schedule determined
at the prehearing conference. The independent appeals officer shall have the power to
subpoena witnesses and documents and administer oaths. Testimony shall be under
oath and shall be recorded either stenographically or on tape. Prefiled testimony, if
admitted into evidence, shall be included in the transcript, if any, as though given
orally at the hearing. Evidentiary matters shall be governed by 3 V.S.A. §810.

(b) The independent appeals officer may allow or require each party to file Proposed

(@)

Findings of Fact which shall contain a citation to the specific part or parts of the record
containing the evidence upon which the proposed finding is based. The Proposed
Findings shall be accompanied by a Memorandum of Law which shall address each
matter at issue.

Within 60 days after the date of the hearing, or after the filing of Proposed Findings
of Fact, whichever is the later, the independent appeals officer shall file with the
Secretary a Recommendation for Decision, a copy of which shall be served on each
of the parties. The Recommendation for Decision shall include numbered findings of
fact and conclusions of law, separately stated, and a proposed order. If a party has
submitted Proposed Findings of Fact, the Recommendation for Decision shall include
a ruling upon each proposed finding. Each party’s Proposed Findings and
Memorandum of Law shall accompany the Recommendation.
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(i) At the time the independent appeals officer makes her or his Recommendation, she
or he shall transmit the docket file to the Secretary. The Secretary shall retain the file
for a period of at least one year from the date of the Final Determination in the docket.
In the event of an appeal of the Secretary’s Final Determination to the Vermont
Supreme Court or to Superior Court, the Secretary shall make disposition of the file
as required by the applicable rules of civil and appellate procedure.

(k) Any party aggrieved by the Recommendation for Decision may file Exceptions,
Briefs, and if desired, a written Request for Oral Argument before the Secretary.
These submissions shall be filed with the Secretary within 15 days of the date of the
receipt of a copy of the Recommendation and copies served on all other parties.

(1) If oral argument is requested, within 20 days of the receipt of the Request for Oral
Argument, the Secretary shall arrange with the parties a mutually convenient time for
a hearing.

{m)Within 45 days of the receipt of the Recommendation or the hearing on oral argument,
whichever is the later, the Secretary shall issue a Final Determination which shall be

served on the parties.

{(n) Parties may appeal the Final Determination of the Secretary pursuant to 33 V.S.A.
§909(a)(1) and (2) and sections 5.101.15.6 and 5.101.15.7 of this Rule.

5.101.15.6 Appeal to Vermont Supreme Court pursuant to 33 V.S.A. § 909(a)(1)

Proceedings under this section shall be initiated, pursuant to the Vermont Rules of Appellate
Procedure, as follows:

(a) by filing a Notice of Appeal from a Final Order with the Division; or
(b) by filing a Notice of Appeal from a Final Determination with the Secretary.

5.101.15.7 Appeal to Superior Court pursuant to 33 V.S.A. § 909(a)(2)

De novo review is available in the Superior Court of the county where the nursing facility is
located. Such proceedings shall be initiated, pursuant to Rule 74 of the Vermont Rules of Civil
Procedure, as follows:

{(a) by filing a Notice of Appeal from a Final Order with the Division; or

(b) by filing a Notice of Appeal from a Final Determination with the Secretary.
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5.101.15.8 Settlement Agreements

The Commissioner of the Department of Vermont Health Access or their designee may agree to
settle reviews and appeals taken pursuant to sections 5.101.15.3 and 5.101.15.5, and, with the
approval of the Secretary, may agree to settle other appeals taken pursuant to 33 V.S.A. § 909
and any other litigation involving the Division on such reasonable terms as she or he may deem
appropriate to the circumstances of the case.
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[Table of contents]
Section 1: Introduction

This manual supplements existing federal and state law, primarily including the Division
of Rate Setting’s Methods, Standards and Principles for Establishing Medicaid Payment
Rates for Long-Term Care Facilities (V.D.R.S.R.). This manual applies to nursing
facilities licensed by the Department of Disabilities, Aging, and Independent Living that
provide care to Medicaid residents and that receive per diem Medicaid rates from the
Division under V.D.R.S.R. § 1.2.

This manual describes the main aspects of the rate-setting process, including how and
when providers must file cost reports (Section 3), how the Division determines which
costs are allowable (Section 4), any adjustments and caps that may apply to a facility
(Section 5), how the Division allocates costs within categories (Section 6), how the
Division calculates rate components (Section 7), how the Division calculates final per
diem rates for private facilities (Section 8), and how providers can apply for special rates
for specific residents (Section 9).

Section 2: General Provisions
Section 2.1: Representation in DRS Matters

Nursing facility providers can be complex organizations with multiple administrative

staff, attorneys, accountants, or other personnel who may need or desire to receive

notices of decisions that affect the provider. Accordingly, the V.D.R.S.R. Section 1.11
requires providers to notify the Division of all personnel who shall receive notices of
Division decisions.

Providers may identify both general and special representatives to receive notices. A
general representative is an individual who shall receive notice of all Division decisions
with respect to that provider. A special representative is an individual who shall receive
notice of all Division decisions with respect to one matter, such as an appeal of an
adjustment or a request for a rate adjustment.

Providers may select more than one representative of either type. Providers may select
only nursing home administrators, licensed attorneys, or certified public accountants as
their representatives, and may not be represented by laypeople or clinicians.

Providers must use forms the Division has created to identify general and special
representatives. To download copies of the forms, visit the Division’s website. The forms
may include additional requirements, such as listing a representative’'s address and title




and requiring the representative to affirm that they have the authority to receive
notifications from the Division.

When a provider names a representative, the representative must select if they wish to
be served documents by mail, fax, or email. If a provider chooses to be served
documents by fax or email, they consent to the risks of electronic communications,
including the risk that an email may be unsent because of file size limitations.

If a provider has multiple representatives that share a physical address and request
notice by mail, the Division shall not send duplicate copies of documents to that physical
address.

Section 2.2: Procurement Standards

Providers must establish and maintain a code of standards to assess the performance
of employees who procure goods and services. The standards must provide, to the
extent practicable, that the provider values open and free competition among mulitiple
vendors. Providers should participate in group purchasing plans where feasible.

If a provider pays more than what the Division determines to be a competitive bid for a
good or service, any amount over a lower bid that cannot be demonstrated to be a
reasonable and necessary expenditure that satisfies the prudent buyer principle will not
be an allowable cost under the Division’s rules or this manual.

Section 2.3: Cost Allocation Plans and Changes in Accounting Principles
Section 2.3.1: In General

(a) Any cost allocated to the nursing facility must be a reasonable cost.
(b) The preferred statistical methods for allocating specific costs are as follows:
(1) Nursing supplies and salaries: direct costs
(2) Plant operations: square footage
(3) Utilities: square footage
(4) Laundry: pounds of laundry
(5) Dietary: number of resident days
(6) Administrative and general costs: accumulated costs
(7) Property and related costs: square footage
(8) Fringe benefits: direct allocation/gross salaries

Section 2.3.2: Cost Allocation From Related Entities

A provider’'s corporate parent may allocate costs from related entities to the provider. If
this occurs, when a provider submits their cost report under Section 3 of this manual,
the provider must include a summary of the allocated costs and a reconciliation of the
allocated costs with the audited financial statements required by Section 3. If the related
entity is the provider's home office or management company, the provider’'s cost report
must include a Home Office Cost Statement.



Section 2.3.3: Recognizing Changes in Accounting Principles

The Division reserves the right not to recognize a change in accounting principles,
methods, or bases of cost allocation if the Division finds that the change was intended
to, or likely will, increase the provider’'s Medicaid payments.

Section 2.3.4: Medicare Intermediary Requirements

Providers must notify the Division if the Medicare intermediary requires them to change
how they allocate costs or keep records.

Section 2.3.5: Dietary Costs Calculation

Food costs included in allocated dietary costs are calculated by dividing the facility’s
allocated dietary costs by the total organization dietary costs, both of which include
allocated overhead, and multiplying the results by the total organization food costs.

Section 2.3.6: Utility Costs Calculation

Utility costs included in allocated plant operation and maintenance costs are calculated
by dividing the facility’s plant operation and maintenance costs by total organization
plant operation and maintenance cost, both of which include allocated overhead, and
multiplying the result by the total organization utility costs.

Section 2.3.7: Allocated Cost Categories

(a) All administrative and general costs that are allocated to a facility, including home
office and management company costs, shall be included in the Indirect cost
category.

(b) The capital component of goods or services purchased or allocated from a related or
unrelated party, such as plant operation and maintenance, utilities, dietary, laundry,
housekeeping, and all others, shall be considered as costs for that particular good or
service and not classified as Property and Related costs of the nursing facility.

Section 3: Cost Reports

The Division’s rules, V.D.R.S.R. § 3, require providers to file annual statistical and
financial information in the form of a uniform report called a cost report. The cost report
is the basis for all of the work done by the Division in setting a facility’s rate. Providers
should carefully ensure that they only report actual and allowable costs under this
manual and the Division’s rules. If the Division fails to correct an error on a provider’s
cost report that results in an increased rate, the provider may be liable for Medicaid
waste, abuse, or fraud, or for filing a false claim.

The cost report template is available on the Division’s website. Providers must file cost
reports using this template. If a provider fails to file a cost report using this template, the




Division shall reject the cost report. Cost reports must be signed by the facility’s owner
or by the owner’s authorized representative.

In addition to the template cost report, providers must submit additional supporting
documentation to justify the reported costs. If a provider fails to file this supporting
documentation, the Division shall reject the cost report. Providers must submit:

- Audited financial statements, except that the Director may waive this requirement
in writing.

- The provider’s most recently filed Medicare Cost Report, including the required
supplemental data on CMS Form 339.

o If a provider does not participate in Medicare, this requirement does not
apply.

o If a provider is a hospital-based nursing home, the provider shall submit
the Medicare Cost Report for the same fiscal year as the cost report
required by this manual and the Division’s rules.

- Anindependent auditor’s adjusting entries and reconciliation of the audited
financial statements to the cost report, except that if the Director waived the
requirement to submit an audited financial statement, this requirement does not

apply.

The Division may also request other data, statistics, or information as necessary to
carry out its functions. If the Division requests other information while reviewing a
provider’s cost report, but the provider fails to submit the requested information, the
requested information shall not be admissible at any other stage of the rate setting
process, including any subsequent appeal of a final decision of the Division under
Section 15 of the Division’s rules.

Section 3.1: Deadlines for filing a cost report

All providers must file a cost report at least annually for the 12-month period that covers
the provider’s fiscal year. The Division may also request that a provider file a special
cost report or a budget cost report covering a shorter or greater period of time.
Providers must file an acceptable annual cost report according to the deadlines
prescribed in Section 3.3(a) of the Division’s rules.

Section 3.2: Extensions for filing a cost report

The Division may grant an extension to a provider who is unable to file an acceptable
annual cost report according to the Section 3.3(a) deadline. To receive an extension,
providers must file a request in writing on a form prescribed by the Division. Forms are
available on the Division’s website. The Division must receive the request before the
deadline specified in Section 3.3(a). The request must clearly state the reason that the
provider is requesting an extension and the date on which the Division will receive the
cost report. If a request for an extension fails to meet these criteria, the Division shall
reject the request for an extension.




The Division shall grant an extension only for good cause. Under this manual, “good
cause” means a substantial reason that affords a legal excuse for a delay, an
intervening action beyond the provider’s control, or both. For example, the Division may
find good cause exists for delay if a natural disaster prevents the cost report preparer
from reporting to work in person or electronically, or a ransomware attack prevents the
provider from accessing its records. The Division shall not find that good cause exists
for extending a cost report deadline if the reason for the delay is ignorance of the rule,
the inconvenience of preparing a cost report, or because the person who typically
prepares the cost report is busy with other work.

Section 3.3: Reopening and correcting a cost report

The Division shall review cost reports under V.D.R.S.R. Section 3.4, and cost reporis
are settled under V.D.R.S.R. Section 3.5(a). After a cost report is settled, the Division
may reopen and correct a cost report for certain narrow reasons.

Section 3.3.1: Reopening

Upon request. The Division may reopen a cost report if the provider requests that the
Division reopen the report and submits new and material evidence concerning an
element of the cost report, unless the Division requested that evidence under Section 3
of this manual during its review of the cost report and the provider failed to submit it.

The Division shall only reopen a cost report at a provider’s request if doing so would
have a material effect on the provider's Medicaid rate payments. Reopening would have
a material effect if the provider’s rate payments would be adjusted by one percent or
more.

Providers must file a request to reopen a cost report within 3 years of the date of the
Division’s final determination with respect to a cost report.

Upon receiving an order. The Division shall reopen a cost report if a court of competent
jurisdiction or the Secretary of the Agency of Human Services orders that a Division
decision is inconsistent with applicable law or rules. The Division shall reopen the cost
report whether or not doing so would have a material effect under this section.

The Division shall reopen a cost report in response to an order within 3 years of the
date of the order, or within a time period as specified by the order.

For cause. The Division may reopen a cost report for cause, as established elsewhere
in this manual.

Section 3.3.2: Correction

Atfter the Division has reopened a cost report, the cost report may be corrected. A
correction is a revision to a finding with respect to any aspect of an otherwise final cost
report. The Division may request that a provider submit a corrected cost report, or the
Division may correct a cost report itself in response to the information the provider



submitted upon requesting to reopen the cost report. If the cost report has been
reopened in response to an order from a court or the Secretary, the Division shall
correct the cost report itself.

The Division may require or allow a cost report to be corrected to address material
errors in the cost report or to comply with applicable law or rules.

Section 4: Allowable Costs

After receiving a cost report, the Division shall determine the allowability and
reasonableness of the costs a provider reports as described in V.D.R.S.R. Section 4.1.
In general, if the Division’s rules, this manual, or CMS’s Medicare Provider
Reimbursement Manual (CMS-15) do not address whether a cost is allowable, the
Division shall review the cost in accordance with Generally Acceptable Accounting
Practices (GAAP).

This manual addresses specific categories of costs and addresses whether they are
allowable or unallowable.

Section 4.1: Non-Recurring Costs

Certain costs are non-recurring costs that shall be capitalized, amortized, and carried as

In general. The Division may designate any reasonable, resident-related cost that
exceeds $10,000 and that is not expected to recur at least annually as a non-recurring
cost. If the cost would otherwise be assigned fo a cost category that is subject to a limit
or cap, the cost will continue to be subject to that limit or cap.

Litigation expenses. If the Division recognizes a litigation expense under Section 4.14 of
this manual of $10,000 or more, the Division shall designate the expense a non-
recurring cost.

Overseas recruitment. If a provider incurs more than $2,000 in lump sum costs for
recruitment costs, including legal fees, associated with hiring nurses from countries
outside the United States, the Division shall designate the expense a non-recurring cost
under certain conditions. The Division shall only designate the expense as non-
recurring if providers pay recruited nurses at least the prevailing salary or wage,
including benefits, that employed nurses of similar qualifications and experience in the
geographic area in which the facility is located would be paid.

Nurse aide training expenses. If Vermont Medicaid is required to reimburse for nurse
aide training expenses under 42 C.F.R. § 483.152(c)(2), the Division shall designate the
expense a non-recurring cost.

Section 4.2: Interest Expense



V.D.R.S.R. Section 4.4(a) requires the Division to allow interest expenses that are
necessary and proper.

Section 4.2.1: Necessary Interest

Interest shall only be treated as “necessary” under the Division’s rules when interest is
incurred on a loan to satisfy a provider's financial need and the provider had a legal
obligation to pay the interest. The Division shall find that a provider did not have a
financial need when the provider had 60 days or more cash, or cash equivalents, on
hand to pay for expenses at the time the provider took out the loan.

Cash equivalents include:

- monetary investments, including unrestricted grants and gifts,

- non-monetary investments unrelated to resident care that can be readily
converted into cash, net of any associated liabilities or fees,

- receivables from members or owners of the corporate entity that controls the
nursing home, officers, managers, employees, or related parties of the person or
entity that controls the nursing home, excluding education loans to employees,
and

- receivables that result from transactions not related to resident care.

Cash equivalents exclude:

- funded depreciation that has been recognized by the Division under its rules or
this manual, and
- restricted grants and gifts.

Section 4.2.2: Proper Interest

Interest expense shall only be treated as “proper” under the Division’s rules when
providers incur the interest at a rate not in excess what a prudent buyer would have had
to pay in the money market existing at the time the loan was made.

Interest paid as part of a transaction with a related party or parties is not proper interest,
unless:

- The interest expense relates to a first or second mortgage, or to assets leased
from a related party where the costs to the related party are recognized in lieu of
rent, or

- The interest rate is no higher than the rate charged by lending institutions at the
inception of the loan.

Interest paid with respect to a capital expenditure in property, plant, or equipment that is
related to resident care that requires approval from any governmental body, and for
which the necessary approval was not granted, is not proper interest.

Interest on loans that do not include reasonable and ordinary principal repayments in
the debt service payments is not proper interest, except to the extent that it would have



been incurred pursuant to a standard amortization schedule for a term equivalent to the
useful life of the asset.

Section 4.2.3: Offset

Interest expenses shall be reduced by realized investment income, except where that
income is from funded depreciation that has been recognized by the Division under its
rules or this manual, or where that income is from any grants or gifts. If the provider
incurs interest expenses from working capital, the Division shall only offset these
expenses using interest income derived from working capital.

Section 4.2.4: Cost Category

Interest may be included in a provider’s property costs if the interest is necessary and
proper under the Division's rule and this manual and the provider incurs the interest as
a result of financing an acquisition of fixed assets related fo resident care. The provider
must put the asset in use within 60 days of financing the acquisition unless the provider
receives a Certificate of Need for the acquisition from the Green Mountain Care Board
or the Division approves the acquisition under Section 4.11 of the Division’s rules. If the
provider does not put an asset in use within 60 days of financing the asset's acquisition,
the interest cost shall be included in the provider's indirect costs for the entire term of
the loan.

Interest expense on any debt incurred for a purpose other than acquiring an asset shall
be recognized as working capital interest expense and included in a provider’s indirect
costs.

Section 4.2.5 Limit on Borrowing

Borrowing to finance an additional asset or assets cannot a exceed certain amount,
calculated as follows. The Division must determine the basis of the asset or assets and
the principal amount of the loan to finance the asset or assets. The Division shall then
determine the amount of cash or cash equivalents the provider has in excess of the
amount the provider needs to pay expenses for the next 60 days. The Division shall
subtract the amount of excess cash from the lower of the basis of the asset or the
principal amount of the loan to finance the asset. This calculation shall serve as the limit
on borrowings related to the asset.

When determining the basis of the asset under this section of the manual only, the
Division may recognize other costs related to acquiring the asset, including bank
finance charges, points and costs for legal and accounting fees, and discounts on
debentures and letters of credit, and may add a proportional amount of those costs to
the basis of the asset. When determining the basis of an asset in general, the Division
shall follow Section 4.3 of this manual.

If borrowing to finance an additional asset exceeds the amount calculated under this
section, the excessive amount is not allowable.



Section 4.2.6 Application of Principal Payments

For ioans entered into before a facility’s 1998 fiscal year, principal payments shall be
applied first to loan balances on allowable borrowings and second to non-allowable loan
balances.

For loans entered into during or after a facility’'s 1998 fiscal year, principal payments
shall be applied to allowable and non-allowable loan balances on the ratio of each to the
total amount of the loan.

Section 4.2.7 Refinancing

When refinancing debts, a provider must demonstrate that the costs of refinancing —
including account fees, legal fees, and new debt acquisition costs — must be less than
the allowable costs of the provider's current financing.

If the principal balance of a refinanced debt exceeds the principal balance of the
previous debt plus accounting fees, legal fees, and debt acquisition costs, the Division
shall consider the refinanced debt a working capital loan and must determine whether
the loan is necessary under Section 4.2.1 of this manual. The provider may
demonstrate the excess debt was incurred to acquire an asset under Sections 4.2.4 and
4.2.5 of this manual.

To the extent that a refinanced loan’s principal includes material interest expense
related to the original loan’s unpaid interest charges, the refinanced loan’s principal shall
not be allowed.

Section 4.3: Determining the Basis of Property, Plant, and Equipment

The basis of a donated asset is the fair market value of the asset. For all other assets
that a provider owns and uses in providing resident care, the basis of the asset is the
lower of either the cost of the asset or the fair market value of the asset, unless another
provision of this manual or the Division’s rules specifies a different method for
determining an asset’s basis.

An asset's cost, under this section, includes the asset's purchase price, any applicable
sales tax, and any costs to prepare the asset for its intended use, including but not
limited to shipping, handling, installation, consulting, legal fees, and architectural fees.

Section 4.3.1: Basis of New Construction or Betterments and Improvements

Providers may construct new assets to provide resident care. The basis of a newly
constructed asset’s costs shall be determined from the costs of construction, which
include:

- All direct costs, including but not limited to salaries and wages, related payroll
taxes and fringe benefits, purchase price of materials, applicable sales taxes,
shipping, handling, installation, permits, architectural fees, consulting fees, and
legal fees,



- Indirect costs related to the construction of the asset,
- Interest costs related to capital indebtedness used to finance the construction of
the asset and prepare it for its future use.

Providers may improve or better an asset. If an improvement or betterment extends the

useful life of an asset two or more years, or significantly increases the productivity of an

asset, the basis of the betterment or improvement shall be the costs of the improvement
or betterment as if it was a new construction.

Section 4.3.2: Assets with Significant Basis and Useful Life

Providers must capitalize and depreciaie any asset with a basis of $2,000 or more and
a useful life of two or more years in accordance with Section 4.4 of this manual.
Providers must also capitalize and depreciate any groups of assets if the majority of the
assets in the group have a basis of $300 or more and a useful life of two or more years
in accordance with Section 4.4 of this manual. Providers may choose to capitalize and
depreciate any other assets if doing so would be reasonable.

Section 4.4: Requirement to Capitalize and Depreciate or Amortize Assets

Providers must compute depreciation and amortization on the straight-line method. The
basis of each depreciated or amortized asset shall be the basis established under
Section 4.3 and 4.5 of the manual, net of any salvage value of the asset.

In general, the Division estimates the useful life of an asset by referring to the most
recent version of the Estimated Useful Lives of Depreciable Hospital Assets published
by the American Hospital Association. If a provider has negotiated an arms-length lease
of an asset, leasehold improvements may be amortized over the term of the lease if the
term of the lease is shorter than the estimated useful life of the asset. The term of the
lease includes any renewal period specifically stated in the lease.

Section 4.5: Change in Basis of Depreciable Asset After Change of Ownership

After a qualifying change in ownership, the Division may recognize a new basis for an
asset.

Section 4.5.1: Qualifying Changes in Ownership

To benefit from this section, the change in ownership must meet each of the criteria (a)
through {e):

(a) The change of ownership was made for reasonable consideration,

(b) The change of ownership was a bona fide transfer of all the powers and indicia of
ownership,

(c) All obligations to the State of Vermont that arise out of the transaction have been
satisfied,

(d) The change in ownership is in substance the sale of the assets or stock of the facility
and not a method of financing, except that:



(1) The transferor and transferee may enter into a financing agreement, but it must
be constructed to effect a complete change of ownership. The Division shall
monitor each party's compliance with the agreement and may refuse to
recoghize a change of ownership,

(2) If the transferor forgives or reduces the debt of the transferee after the
transaction is complete, the amount of the forgiveness or reduction shall be
retroactively applied to the acquisition or basis of the asset, and

(3) A change in ownership that is effected by transferring stock or shares of a
publicly traded corporation shall not be recognized as a change in ownership
under this section, and

{e) The change in ownership did not occur between related parties or related
individuals, except that the Division may approve a transaction between family
members under the following conditions:

(1) The family members notify the Division at least two years before the sale with a
description of the terms and conditions of the sale and a current appraisal of the
facility being sold,

(2) The buyer demonstrates that they or their staff shall capably operate the facility
according to state and federal standards,

(3) The seller shall not remain employed with the facility full-time, except for a
transition period which shall not be longer than one year, and

(4) The seller may not have purchased the facility from any members of their family
within the previous 12 years.

For the purposes of this section only, “family members” include spouses, parents,
grandparents, children, grandchildren, brothers, sisters, aunts, uncles, nieces, and
nephews, including by marriage, or such other familial relationships as the Director may
reasonably determine.

Section 4.5.2: Change in Basis for Qualifying Transfers

When the Division recognizes a qualifying transfer under Section 4.5.1 of this manual,
the basis of the assets for the new owner shall be determined as follows.

(a) If the seller did not own the assets during the entire twelve-year period immediately
preceding the change in ownership, or if the seller’s facility did not receive Vermont
Medicaid reimbursement during the entire twelve-year period immediately preceding
the change in ownership, the depreciable cost basis of the transferred asset for the
new owner shall be the lowest of:

(1) the fair market value of the assets,

(2) the acquisition cost of the asset to the buyer,

(3) the original basis of the asset to the seller as recognized by the Division, less
accumulated depreciation.

{b) If the seller owned the assets during the entire twelve year period immediately
preceding the change in ownership and if the seller’s facility received Vermont



Medicaid reimbursement during the entire twelve year period immediately preceding
the change in ownership, the depreciable cost basis of the transferred fixed
equipment and building improvements for individual assets having an original useful
life of at least 20 years in agreement with the useful life assigned in the American
Hospital Association guidelines, the depreciable cost basis of land improvements,
the depreciable cost basis of buildings, and the cost basis of land for the new owner
shall be the lowest of:

(1) the fair market value of the assets,

(2) the acquisition cost of the asset to the buyer,

(3) the amount determined by the revaluation of the asset. An asset is revalued by
increasing the original basis of the asset to the seller, as recognized by the
Division, by an annual percentage rate. The annual percentage rate will be
limited to the lower of:

(A) One-half the percentage increase in the Consumer Price Index (CPI) for All
Urban consumers (United States City Average).

(B) One-half the percentage change in an appropriate construction cost index as
determined by the Division of Rate Setting, which change shall not be greater
than one-half of the percentage increase in the Dodge Construction index (or
a reasonable proxy therefor) for the same period.

(¢) If the seller owned the assets during the entire twelve-year period immediately
preceding the change in ownership and if the seller’s facility received Vermont
Medicaid reimbursement during the entire twelve year period immediately preceding
the change in ownership, the depreciable cost basis of individual assets categorized
as building improvements and fixed equipment with an original useful life of less than
20 years, in agreement with the useful life assigned in the American Hospital
Association guidelines, shall be the seller’s net book value and shall be depreciated
over a useful life of seven years.

(d) If the seller owned the assets during the entire twelve-year period immediately
preceding the change in ownership and if the seller’s facility received Vermont
Medicaid reimbursement during the entire twelve-year period immediately preceding
the change in ownership, the depreciable cost basis of moveable equipment and
vehicles shall be the seller’s net beook value and shall be depreciated over a useful
life of ten years.

Section 4.6: Leasing Arrangement for Property, Plant, and Equipment

In general, providers may not use rental or leasing arrangements to inflate their
allowable costs above what their costs would have been had they purchased the same
services at market price.

If a provider leases facilities or equipment from a related organization, the provider's
rent expense shall be limited to Medicaid allowable interest, depreciation, insurance,



and taxes incurred for the year under review, or the price of comparable services or
facilities purchased or leased elsewhere, whichever is lower.

Rent or lease charges, including sale and leaseback agreements for property, plant, and
equipment that would otherwise be allowable, cannot exceed the amount which the
provider would have included in allowable costs had it purchased or retained legal title
to the asset, such as interest on mortgage, taxes, insurance, and depreciation.

Section 4.7: Depreciation Funding

In general, to incentivize providers to use depreciation funding to conserve assets, the
Division shall not reduce allowable interest expense if a provider reports investment
income on funded depreciation. Providers must maintain appropriate documentation to
support the funded depreciation account and income earned on the account to be
eligible for this relief.

However, if a provider uses funded depreciation for any purpose other than acquiring or
replacing a nursing facility asset without Division approval, the Division shall offset
investment income on funded depreciation for both the current cost report and may
reopen settled cost reports for cause to reduce allowable interest expense and revise
funded appreciation. Providers may seek Division approval to use funded depreciation
to convert licensed nursing home beds to residential care or assisted living facility beds,
or to construct new residential care or assisted living facility beds while concurrently
reducing licensing nursing home beds.

If a provider deposits funds in a funded depreciation account without retaining sufficient
working capital or resources to support ongoing operations, the Division shall not
recognize the deposits as funded depreciation.

Section 4.7.1: Depreciation Funding CMS-15 Exceptions for Replacement
Reserves

Some lending institutions require funds to be set aside periodically to replace fixed
assets. The periodic amounts set aside for this purpose are not allowable costs in the
period when the provider expends those funds, but the Division will allow those costs
when the provider withdraws and uses them either through depreciation or expense
after the Division considers the usage of the funds. Because the replacement reserves
are essentially the same as funded depreciation, the Division shall apply the same rules
regarding interest income and expense.

If a provider leases a facility from an unrelated party and the ownership of the reserve
rests with the lessor, then the replacement reserve payment becomes part of the lease
payment, and the Division shall consider the replacement reserve payment as an
allowable cost in the year the provider expends it. If the lessee is allowed to use a
replacement reserve to replace the lessee’s assets, the lessee shall not be allowed to
depreciate the assets it purchases.



Section 4.8: Advertising Expenses

Reasonable and necessary expenses for advertisements to secure necessary
employees are allowable costs. Providers may purchase advertisements in newspapers
or other media circulated to the public for this purpose.

Section 4.9: Barber and Beauty Service Costs

Direct costs of barber and beauty services are not allowable costs. The fixed costs for
space and equipment to provide barber and beauty services, as well as overhead
associated with billing for barber and beauty services, are allowable costs.

Section 4.10: Child Day Care Costs

Reasonable and necessary costs that a provider incurs to provide day care services to
children of employees performing resident-related functions are allowable costs. If a
provider receives revenue for providing day care services to employee’s children, their
costs will be offset by this revenue. The direct and indirect expenses related to providing
day care services to children of individuals who are not employees performing resident-
related functions are not allowable costs.

For the Division to accurately review and allow costs under this section, providers must
accumulate all day care costs in a separate cost center. Providers must identify
revenues for providing day care for employees and non-employees in separate
accounts.

Section 4.11: Community Service Activities

Providers may request permission from the Division to adjust direct identifiable
incremental costs (food, direct labor, fringe benefits, and transportation) related to
providing community service to local communities, such as providing meals to
vulnerable adults, adult day care, certain respite care, etc. If a provider significantly
expands a program as a result of providing community services, the Division may also
adjust overhead costs. Providers must maintain auditable records for all direct
identifiable incremental costs associated with providing community services under this
section.

Section 4.12: Denta!l Services

Costs incurred for dental services for Medicaid-eligible individuals are covered under
other Medicaid programs and are not allowable. However, the fixed costs for space and
equipment related to providing dental services and overhead associated with billing for
dental services are allowable.

Section 4.13: Legal Costs

Necessary, ordinary, and reasonable legal fees incurred for resident-related activities
will be allowable.



Section 4.14: Litigation and Settlement Costs

All costs allowed under this section are non-recurring costs within the meaning of
Section 4.1 of this manual.

In general, the Division will recognize attorneys’ fees and other expenses incurred for
litigation only to the extent that the costs are related to resident care, that the provider
prevails, and that the costs are not covered by insurance. If a provider settles a matter
before a jury or bench verdict (whether or not a lawsuit has been filed), the Division will
recognize one-half of the costs, including attorneys’ fees, settlement award, and other
expenses to the extent that the costs are related to resident care and not covered by
insurance.

Litigation and settlement costs incurred in response to criminal investigations and
professional licensing matters are not related to resident care for the purposes of this
section and are not allowable costs.

If a provider incurs attorneys’ fees and other similar expenses when challenging a
decision of the Division, the Division shall allow the costs to the extent that the provider
prevails, as determined by a ratio of total dollars at issue in the case to the total dollars
the provider is awarded.

Section 4.15: Motor Vehicle Allowance

The cost to operate a motor vehicle necessary to meet facility needs is allowable. If a
vehicle is used for both personal and business purposes, the portion of vehicle costs
associated with personal use is not allowable. If a provider fails to adequately document
how much a vehicle is used for personal use and business use, the Division reserves
the right to disallow all costs for the vehicle.

The Division shall allow motor vehicle costs under this section to the extent they reflect
the cost of operating a similar size, mid-price vehicle in the same class.

Section 4.16: Compensating Owners, Operators, or their Relatives

The Division shall not allow costs related to compensating an owner, operator, or their
relative who claims to provide administrative functions at any facilities that employ a full-
time (40 hours per week or more) nursing home administrator or assistant administrator,
except as authorized in this section.

The Division may allow compensation for an owner, operator, or their relative if the
provider’s cost report specifically reports the function the owner, operator, or their
relative performed, the number of hours worked, and the number of employees
supervised. The function that the owner, or operator, or their relative performed must be
unique and unduplicated by another employee.

The maximum allowable salary for an owner, operator, or their relative who claims to
provide administrative functions shall be 110% percent of the average of all reported



administrator salaries for Vermont nursing facilities participating in the Medicaid
program for the reported fiscal year.

Section 4.17: Post-Retirement Benefits

If CMS-15 would allow costs for benefits to retired personnel, all such costs shall be
included in fringe benefits and the Division shall allocate such costs accordingly.

Section 4.18: Related Party Expenses

If a provider pays otherwise allowable expenses to a related party, the Division shall
disallow the costs, subject to the following exception. The Division may allow the costs if
the provider identifies all related party expenses, the relationship the provider has with
the related party, and all expenses attributable to the related party. The provider must
also demonstrate that the related party expenses do not exceed the lower of the cost to
the related party or the price of comparable services, facilities, or supplies that the
provider could purchase elsewhere.

Section 4.19: Revenues

If a facility reports operating or non-operating revenues related to goods or services
they provide, the costs to which those revenues correspond are not allowable. If the
specific costs cannot be identified, the revenues shall be deducted from the most
appropriate costs. If the revenues are more than the costs to which the revenues
correspond, the deduction shall be equal to such costs.

Section 4.20: Travel/Entertainment Costs

Reasonable and necessary costs of meals, lodging, transportation, and incidentals
incurred for purposes related to resident care are allowable. All costs that the Division
determines are for the pleasure and convenience of the provider or the providers’
representatives will not be allowed.

Section 4.21: Transportation Costs

Reasonable and necessary costs for transportation, other than ambulance services for
emergency transportation or for transportation home from a nursing facility, that are
related to the care of residents are allowable. Transportation costs shall include the
depreciation of utility vehicles, mileage reimbursement to employees when employees
use their privately owned vehicles to transport residents, and any contractual
arrangements for providing transportation. Transportation costs shall not be separately
billed for individual residents.

Transportation costs related to residents receiving kidney dialysis shall be reported in
the Ancillary cost category. All other costs allowed under this section shall be reported in
the Indirect cost category.



Section 5: Reimbursement Standards
Section 5.1: Resident Acuity Classification

The Division adopts this section of the Nursing Facility manual to comply with state law,
33 V.S.A. § 905(b)(1), which requires the Division to group residents into classes
according to the similarity of their assessed conditions and needed services to
incentivize facilities to admit residents that may be more costly to care for than others.
To accomplish this, the Division shall operate a prospective case-mix reimbursement
system.

Section 5.1.1: Classification Process

The Department of Aging and Independent Living, Division of Licensing and Protection,
shall prescribe a form for assessing residents and classifying them into groups.
Providers shall self-assess their residents according to this form.

Section 5.1.2: Categorization

Vermont Medicaid has adopted a variant of the Patient-Driven Payment Model (PDPM)
adopted by the federal Centers for Medicare and Medicaid Services (CMS) for use in
calculating Medicaid rates. Vermont Medicaid uses the nursing components of the
PDPM model to categorize nursing home residents. The Division shall weight different
categories of residents according to the table set out in Section 7.2 of this Manual.

Section 5.2: Base Years

A Base Year shall be a calendar year from January 1 through December 31. The
Division originally rebased all costs on January 1, 2007, and has rebased all costs every
four years thereafter. The Division rebased nursing costs every two years thereafter.
The Division rebases ancillary costs and property and related costs every year.

When rebasing, the Director of the Division may require a facility to file a special cost
report covering the calendar year that is the Base Year if the facility’s fiscal year does
not already run from January 1 through December 31. The Division may instead use the
facility’s fiscal year costs, adjusted for inflation in accordance with Section 5.4 of this
Manual. If the Director of the Division requires a facility to prepare and file a special cost
report, the cost of doing so is an allowable cost under the Division’s rules and this
Manual.

Section 5.3: Target Resident Occupancy

Vermont Medicaid has established a target occupancy rate of 80 percent. If a facility
fails to maintain average resident days at or above this amount, the Division shall apply
the provisions of V.D.R.S.R. § 5.7.



Section 5.4: Inflation Adjustment

The Division adopts this section of the Nursing Facility manual to comply with state law,
33 V.S.A. § 905, which requires the Division to adjust a facility’s base year rates
annually by reasonable and adequate inflation factors.

On June 1 of each year, the Director shall consult the most recent available publication
of the Health Care Cost Service to calculate annual inflation adjustments and rebase
inflation adjustments, if necessary.

The Division shall use different inflation factors to adjust different rate components and
shall weigh subcomponents of each inflation factor in proportion to the percentage of
actual allowable costs that Vermont facilities incur for each subcomponent. For
example, if a cost in the Nursing Care cost component is 80 percent attributable to
salaries and wages and 20 percent attributable to employee benefits, the Division shall
weight these two subcomponents of the Nursing Care inflation factor at .8 and .2
respectively. The Division shall recalculate the weights for each inflation factor each
time the relevant cost category is rebased.

Section 5.4.1: Nursing Care Component Inflation

The Division shalt adjust the Nursing Care rate component by an inflation factor that
uses two price indices to account for estimated economic trends with respect to two
subcomponents of nursing care costs: (1) wages and salaries, and (2) benefits. The
price indices for each subcomponent are the wages and salaries portion of the Health
Care Cost Service NHMB and the employee benefits of the NHMB respectively. The
Division shall additionally adjust the rate component by one percentage point for every
12 month period, prorated for fractions thereof, from the midpoint of the base year fo the
midpoint of the rate year.

Section 5.4.2: Resident Care Component Inflation

The Division shall adjust the Resident Care rate component by an inflation factor that
uses four price indices to account for estimated economic frends with respect to four
subcomponents of resident care costs: (1) wages and salaries, (2) benefits, (3) utilities,
and (4) food and all other costs. The price indices for each subcomponent are the
wages and salaries portion of the Health Care Cost Service NHMB, the employee
benefits of the NHMB, the utilities portion of the NHMB, and the food portion of the
NHMB respectively.

Section 5.4.3: Indirect Component Inflation

The Division shall adjust the Indirect rate component by an inflation factor that uses
three price indices to account for estimated economic trends with respect to three
subcomponents of indirect costs: (1) wages and salaries, (2) benefits, and (3) all other
indirect costs. The price indices for each subcomponent are the wages and salaries



portion of the Health Care Cost Service NHMB, the employee benefits of the NHMB, the
utilities portion of the NHMB, and the NECPI{-U (all items) respectively.

Section 5.4.4: Director of Nursing Component Inflation

The Division shall adjust the Director of Nursing rate component by an inflation factor
that uses two price indices to account for estimated economic trends with respect to two
subcomponents of Director of Nursing costs: (1) wages and salaries, and (2) employee
benefits. The price indices for each subcomponent are the wages and salaries portion
of the Health Care Cost Service NHMB and the employee benefits of the NHMB
respectively.

Section 6: Base Year Cost Categories
Section 6.1: In General

Providers should allot costs that they incur into appropriate accounts that relate to
nursing care, resident care, indirect costs, director of nursing costs, property and related
costs, and ancillary costs as described in this manual.

Section 6.2: Nursing Care Costs

Allowable costs in the Nursing Care component of the rate include the actual costs of
licensed personnel providing resident care who are required to follow state and federal
law. These personnel include (1) registered nurses, (2) licensed practical nurses, (3)
certified or licensed nurse aides, including wages for initial and ongoing nurse training
as required by the 1987 Omnibus Budget Reconciliation Act, (4) contract nursing, (5)
the Minimum Data Set (MDS) coordinator, and (6) fringe benefits for the personnel listed
in this section, including child day care as allowed by this manual.

The costs of unlicensed staff, including bedmakers, geriatric aides, transportation aides,
paid feeding and dining assistants, ward clerks, and medical records librarians, are not
Nursing Care costs. The salary and related benefits of the Director of Nursing shall be
excluded from the Nursing Care costs and reimbursed separately.

Section 6.3: Resident Care Costs

Allowable costs in the Resident Care component of the rate include reasonable costs
associated with expenses related to direct care, including:

(a) Food, vitamins, and food supplements,

(b) Utilities, including heat, electricity, sewer and water, garbage, liquid propane gas, or
other required fuels,

(c) Activities personnel, including recreational therapy and direct activity supplies,

(d) Medical Director, Pharmacy Consultant, Geriatric Consultant, and Psychological or
Psychiatric Consultant costs,

(e) Counseling personnel, chaplains, art therapists, and volunteer stipends,



(f) Social service workers,

(g) Employee physicals,

(h} Wages for paid feeding/dining assistants, for those hours that assistants are actually
engaged in assisting residents with eating,

() Fringe benefits, including child day care, for any personnel identified above, and

() Any other items that the Director may prescribe by issuing a practice and procedure
issued pursuant to subsection 1.8(d).

Section 6.4: Indirect Costs

Allowable costs in the Indirect component include reasonable costs reported in the
following functional cost centers on the facility’s cost report, including those extracted
from a facility's cost report or the cost report of an affiliated hospital or institution:

(a) Fiscal services,

(b) Administrative services or professional fees,

(c) Plant operation and maintenance,

(d) Grounds,

(e) Security,

(f Laundry and linen,

(g) Housekeeping,

(h) Medical records,

(i) Cafeteria,

(). Seminars, conferences, or other in-service training, except that tuition for college
credit in a discipline related to a staff member’'s employment or costs of obtaining a
GED are treated as fringe benefits for that staff member,

(k) Dietary, excluding food,

() Motor vehicle costs,

(m)Clerical costs, including ward clerks,

(n) Transportation (excluding depreciation),

(o) Insurance for director and officer liability, comprehensive liability, bond indemnity,
malpractice, premises liability, motor vehicles, or any other costs of insurance
incurred or required in the care of residents that has not been specifically addressed
elsewhere,

(p) Office supplies and telephone costs,

(g) Conventions and meetings,

(r) EDP bookkeeping and payroll,

(s) Fringe benefits for staff employed in the roles listed in this section, including child
day care, and

(t) Any expense not specified for inclusion in ancther cost category, except that:

(1) The Director may specify that costs be reported in a different cost category in the
instructions to the cost report, the chart of accounts, or by issuing a practice and
procedure under V.D.R.S.R. § 1.8, and



{2) Vermont Medicaid reimburses prescription drug costs through other programs;
therefore, these costs are not allowable and shall not be included in any cost
category.

Section 6.5: Director of Nursing Costs

Allowable costs in the Director of Nursing component include a reasonable salary for
one position and associated fringe benefits, including child day care.

Section 6.6: Property and Related Costs

(a) Allowable costs in the Property and Related component include:

(1) Depreciation on buildings and fixed equipment, major movable equipment, minor
equipment, computers, motor vehicles, land improvements, and amortization of
leasehold improvements and capital leases,

(2) Interest on capital indebtedness,

(3) Real estate leases and rents,

(4) Real estate taxes and property taxes,

(5) All equipment, whether it is capitalized, expensed, or rented,

(8) Fire and casualty insurance, and

(7) Amortization of mortgage acquisition costs.

(b) For any proposed change in services or facility, or for a new health care project, with
projected property and related costs of $250,000 or more, providers must give the
Division written notice of the project no less than 60 days before commencing work
on the project. The notice must include a detailed description of the project and a
detailed estimate of all costs. If a provider fails to give the Division notice of a
change or project as required by this section, the Division may refuse to allow the
associated costs.

Section 6.7: Ancillaries
Allowable costs in the Ancillary component include:

(a) All physical, speech, occupational, respiratory, and IV therapy services and therapy
supplies, excluding oxygen. Medicaid allowable costs shall be based on the cost-to-
charge ratio for these services. These therapy services shall not be allowable
unless:

(1) The services are provided pursuant to a physician’s order,

(2) The services are provided by a licensed therapist or other State certified or
registered therapy assistant, a qualified [V professional, or other therapy aides,

(3) The services are not reimbursable by Medicare, and

{(4) The provider records charges by payor class for all units of these services.

(b) Medical supplies, whether or not the provider customarily records charges. For
purposes of this section,

(1) “Medical supplies” includes, but is not limited to, oxygen, disposable catheters,
catheters, colostomy bags, drainage equipment, trays, and tubing,



(2) "Medical supplies” does not include rented or purchased equipment, with the
exception of rented or purchased oxygen concentrators, which are medical
supplies.

(c) Over the counter drugs. All drug costs may be disallowed if a provider commingles
the costs of prescription drugs with over-the-counter drugs.

(d) Incontinence supplies and personal care items. These items include adult diapers,
chux and other disposable pads, and personal care items such as toothpaste,
shampoo, baby powder, combs, brushes, and similar products.

(e) Dialysis transportation. The costs of transportation for Medicaid residents receiving
kidney dialysis shall be included in the ancillary cost category. Allowable costs may
include contract or other costs, but shall not include employee salaries or wages or
costs associated with the use of provider-owned vehicles.

(f) Overhead costs related to ancillary services and supplies.

Section 7: Calculating Costs, Limits, and Rate Components

After determining which costs are allowable, the Division calculates per diem costs for
each cost category, sets base year rates, and sets limits on the amount that the base
year rates can rise.

Section 7.1: Calculating Per Diem Costs

The Division calculates per diem costs for each cost category, except the Nursing Care
and Ancillary cost categories, by dividing allowable costs for each case mix category by
the greater of actual bed days of service rendered, including revenue generating
hold/reserve days, or the number of resident days that the facility would have provided
had the facility operated at the minimum occupancy standard set in Section 5.3 of this
manual during the cost period under review.

Section 7.2: Nursing Care Component
Section 7.2.1: Case Mix Weights

There are [XX] case-mix resident classes. Each case-mix class has a specific case-mix
weight as follows:

Group Code Case-Mix Weight Description




Section 7.2.2: Average Case Mik Score

The Department of Disabilities, Aging and Independent Living’s Division of Licensing
and Protection shall compute each facility’s average case-mix score. After each base
year, the Division of Licensing and Protection shall certify the average case-mix score
for all residents of each facility to the Division of Rate Setting. In between these base
year certifications, the Division of Licensing and Protection shall certify the average
case-mix score of all residents at each facility for whom Medicaid pays their room and
board no less than quarterly.

Section 7.2.3: Calculating Nursing Care Costs Per Case Mix Point

The Division shall calculate each facility’'s Nursing Care cost per case mix point as
follows:

(a) The Division shall determine each provider’s aliowable Nursing Care costs using
each facility’s base year cost report.

(b) The Division shall compute each facility’s Standardized Resident Days by multiplying
total resident days from the most recent base year by that facility’s average case mix
score for all residents for the four quarters of the cost reporting period under review.

(c) The Division shall compute the per diem nursing care cost per case mix point by
dividing total allowable Nursing Care costs by the Base Year Standardized Resident
Days for that base year.

Section 7.2.4: Nursing Care Cost Limits

The Division shall array all nursing care facilities’ allowable base year per diem Nursing
Care costs per case mix point, excluding those for state nursing facilities and any
nursing facilities that have stopped participating in the Medicaid program at the time the
limits are set, from lowest to highest. These costs shall be limited to the cost at the
ninety-fifth percentile calculated using the percentile spreadsheet function. Each
facility’s base year Nursing Care rate per case mix point shall be the lesser of the limit in
this section or the facility’s actual allowable Nursing Care costs per case mix point.

Section 7.3: Resident Care Base Year Rate
The Division shall compute Resident Care base year rates as follows:

(a) The Division shall determine each provider’s allowable Resident Care costs using
each facility’s base year cost report.

(b) The Division shall calculate each facility’s base year per diem allowable Resident
Care costs by dividing the base year total allowable Resident Care costs by total
base year resident days.

(c) The Division shall array all nursing care facilities’ allowable base year per diem
Resident Care costs, excluding those for state nursing facilities and any nursing
facilities that have stopped participating in the Medicaid program at the time the
limits are set, from lowest to highest, then identify the median.



(d) The per diem limit shall be the median plus twenty-five percent.

(e) Each facility's base year Resident Care per diem rate shall be the lesser of the limit
set in subsection (d) of this section or the facility’s actual base year per diem
allowable Resident Care costs.

Section 7.4: Indirect Base Year Rate
The Division shall compute Indirect base year rates as follows:

(a) The Division shall determine each provider’s allowable Indirect costs using each
facility's base year cost report.

(b) The Division shall calculate the base year per diem allowable Indirect costs for each
facility by dividing the base year total allowable Indirect costs by total base year
resident days.

(c) The Division shall array all nursing care facilities’ aliowable base year per diem
Indirect costs, excluding those for state nursing facilities and any nursing facilities
that have stopped participating in the Medicaid program at the time the limits are set,
from lowest to highest, then identify the median.

(d) The Division shall set the per diem limit as follows:

(1) For special hospital-based nursing facilities, the limit shall be 137 percent of the
median.

(2) For all other privately owned nursing facilities, the limit shall be 115 percent of the
median.

(e) Each provider’s base year Indirect per diem rate shall be the lesser of the limit in
subsection (d) of this section or the facility’s actual base year per diem allowable
costs.

Section 7.5: Director of Nursing Base Year Rate

The Division shall compute each facility’s Director of Nursing base year per diem rates
as follows:

(@) The Division shall determine each provider's allowable Director of Nursing costs
using each facility's base year cost report.

(b) The Division shall calculate each facility's base year per diem allowable Director of
Nursing costs by dividing the base year total allowable Director of Nursing costs by
total base year resident days.

(¢) There shall be no limit on Director of Nursing per diem costs besides the basic
requirement that these costs must be allowable.

Section 7.6: Ancillary Services Rate
The Division shall compute each facility’s Ancillary per diem rates as follows:

(a) The Division shall determine each facility’s Medicaid ancillary costs.
(b) The Division shall calculate each facility’s Ancillary rate using each facility’s most
recently settled cost report as follows:



(1) The Division shall calculate costs for therapy services per diem, including IV
therapy, by dividing allowable Vermont Medicaid costs by the number of related
Vermont Medicaid resident days less Vermont Medicaid hold days.

(2) The Division shall calculate dialysis transportation costs per diem by dividing the
allowable costs for Vermont Medicaid residents by the number of Vermont
Medicaid resident days less Vermont Medicaid hold days.

(3) The Division shall calculate costs for medical supplies, over the counter drugs,
incontinent supplies, and personal care items per diem by dividing allowable
costs for those services by total resident days, less hold days.

(c) If the Division determines that a facility’s Ancillary per diem rate should change as a
result of its analysis, the Division shall implement that change at the time of the first
quarterly case mix rate recalculation after the cost report is settled.

Section 7.7: Property and Related Per Diem Costs

The Division shall compute each facility’s Property and Related per diem rates as
follows:

(a) Using each facility’s most recently settled annual cost report, the Division shall
determine each facility’s total allowable Property and Related costs.

(b) The Division shall calculate the facility’s per diem Property and Related rate by
dividing allowable Property and Related costs by total resident days.

(c) If the Division determines that a facility’s Property and Related per diem rate should
change as a result of its analysis, the Division shall implement that change at the
time of the first quarterly case mix rate recalculation after the cost report is settled.

Section 7.8: Total Per Diem Rate
Section 7.8.1: Nursing Facility Rate Components

The total Nursing Facility per diem rate of reimbursement consists of the following rate
components:

(a) Nursing Care,

{b) Resident Care,

(c) Indirect,

(d) Director of Nursing,
(e) Property and Related,
() Ancillary, and

(g) Adjustments (if any).

Section 7.8.2: Calculating the Total Rate

The Division shall identify all the rate components listed in Section 7.8.1 and adjust the
components in accordance with Inflation Factors identified in this manual. The Division
shall add all of the rate components together to arrive at the total per diem rate.



Section 7.8.3: Updating Rates for Change in Case-Mix Score

(a) The Division shall update the Nursing Care rate component, including any rate
adjustment that reimburses for Nursing Care costs, of each facility’s rate quarterly,
on the first day of January, April, July, and October, to reflect changes in the average
case-mix score of the facility’s Medicaid residents.
(b) The Division shall calculate the updated Nursing Care rate component as follows:
(1) The Division shall divide the Nursing Care rate component, including any rate
adjustment that reimburses for Nursing Care costs, by the average case-mix
score used to determine the current Nursing Care rate component. This quotient
is the current Nursing Care rate per case mix point.

(2) The current Nursing Care rate per case mix point is muitiplied by the new
average case mix score. This product is the new Nursing Care rate component.

Section 7.9: Quality Awards Program

The Division may make awards to facilities that provide superior care in a cost-effective
manner under this section.

Section 7.9.1: Standards
The Division shall base any awards under this section on objective standards of:

(a) quality, including resident satisfaction surveys, to be determined by the Department
of Disabilities, Aging, and Independent Living, and

(b) cost efficiency, to be determined by the Division in accordance with a practice and
procedure that the Division shall issue.

Section 7.9.2: Purpose of Payments

Providers must use supplemental payments under the Quality Awards program to
enhance the quality of care they provide to Medicaid-eligible residents. In determining
how best to accomplish this goal, providers must consult with the facility’s Resident
Council. If a provider fails to comply with this section, the Division may recoup the
supplemental payments when setting future per diem rates.

Section 7.9.3: Methodology for Distribution

(a) Vermont Medicaid shall make quality incentive payments from a pool. The annual
size of the pool shall be based on the amount of $25,000, times the number of
facilities meeting the award criteria, up to a maximum of 5 facilities and $125,000.

(b) The Division shall distribute the pool among the qualifying facilities, awarding each
qualifying facility a share of the pool based on the ratio of the facility’s Medicaid days
to the total Medicaid days for all the qualifying facilities.

Section 7.9.4: Award Process and Criteria

(a) The Division shall apply the award criteria to facility data up to March 31 each year
to determine eligibility for the awards, which the Division shall present before the end



of the rate year. Facilities must participate in Vermont Medicaid and meet all of the
award criteria.

(b) The Department of Disabilities, Aging, and Independent Living shall rank all eligible
facilities according to their quality of care. The five facilities with the highest quality of
care will receive an award. If, based on the basic criteria, there are ties that would
cause more than five facilities to be equally qualified, the tied facilities will be ranked
according to the efficiency criteria to determine those facilities that will receive an
award.

(¢} Basic criteria. The basic criteria are as follows:

(1) The most recent health survey report resulted in a score of five or less, no
deficiency with a scope and severity greater than “D” level, and may not receive
a deficiency of “D” level in each of the general categories of Quality of Care,
Quality of Life, or Resident Rights.

(2) DAIL has not substantiated a complaint in the two most recent surveys related to
quality of care, quality of life, or residents’ rights.

(3) The facility must participate in a statewide quality improvement campaign
approved by DAIL.

(4) Resident satisfaction surveys must record a result above the statewide average.

(5) The facility must receive a fire safety deficiency score of 5 or less with scope and
severity less than “E” level in the most recent full survey.

(d) Efficiency criteria. To resolve a tie under subsection (b) of this section, the Division
shall determine each facility’s allowable cost per day using each facility’s most
recently settled Medicaid cost report. The Division shall calculate the facility's cost
per day using actual resident days for the same fiscal period. The Division shall
resolve the tie in favor of the facility that had a lower cost per day.

Section 8: Special Rates

In rare and exceptional circumstances, an individual may be extremely difficult to place
in appropriate long-term care settings. In these rare and exceptional circumstances,
providers may apply for a special rate for that individual in accordance with this section.

Section 8.1: Individuals with Unique Physical Conditions

A special rate under this section is available subject to the conditions in the following
subsections.

Section 8.1.1: Required Findings

Before Vermont Medicaid approves a special rate under Section 8.1, the following
findings must be made.

(a) The Commissioner of the Depariment of Vermont Health Access, in consultation with
that Department’s Medical Director and the Director of DAIL's Adult Services Division
or the ASD Director’s designee, must make a written finding that the individual's care



needs meet the requirements of this section and that the proposed placement is
appropriate for the individual's needs,

(b) The Division of Rate Setting, in consultation with the Commissioner of DVHA and the
Commissioner of DAIL, must determine that the special rate that the Division has
calculated under Section 8.1.3 is reasonable for the services provided.

Section 8.1.2; Plan of Care

(a) Providers must submit a plan of care for the individual to the DVHA Medical Director
and the DAIL Adult Services Director or the ASD Director’'s designee before they
accept the individual for placement.

(b) Providers must submit an updated plan of care for the individual at least every six
months, or more frequently if there is a significant change in the resident’s physical
condition.

(c) The DVHA Medical Director and the DAIL Adult Services Division Director must
approve the plan of care and any updated pian of care.

(d) The Division shall use the DVHA Medical Director and DAIL Adult Service Division
Director’s approval as a basis for determining whether a special rate should be
granted, continued, or revised.

Section 8.1.3: Calculating the Rate

(a) The Division shall set a per diem rate based on the budgeted allowable cost for the
individual’s plan of care. The per diem rate shall be exempt from any limits imposed
elsewhere in this manual.

(b) The Division may, from time to time, revise the special rate to reflect significant
changes in the resident's assessment, care plan, and costs of providing care. The
Division may revise the special rate prospective, retroactively, or both based on the
actual allowable costs of providing care to the resident.

(c) Special rates set under Section 8.1 shall not affect the facility's normal per diem rate.
(1) Any resident who receives a special rate under Section 8.1 shall not be included

when the Division calculates a facility's average case-mix score.

(2) The Division shall include the resident’s days of care in a facility’s Medicaid days
and total resident days when determining a facility’s per diem rates and limits.
(3) Providers receiving a special rate under Section 8.1 shall track the total costs of

providing care to the resident and shall self-disallow the incremental cost of
providing that care on cost reports that cover the period during which the facility
receives Medicaid payments for services to the resident.

Section 8.2: Individuals with Unique Mental and Emotional Conditions

A special rate is available under this section is available subject to the conditions in the
following subsections. The special rate is available on a prospective basis only.

Section 8.2.1: Required Findings



The Commissioner of the Department of Mental Health or their designee must
determine that a resident or prospective resident has a documented history of severe
behaviors that prevent them from being placed in a nursing home. The resident must
exhibit behaviors that would be significantly more challenging than those of the general
nursing facility population.

Section 8.2.2: Plan of Care

(a) Providers must submit a plan of care for the individual to the Department for Mental
Health and the DAIL Adult Services Division before they accept the individual for
placement.

(b) The DMH Commissioner and DAIL's Division of Licensing and Protection must
approve the plan of care and any updated plan of care before the individual is
placed. i

(c) After the individual is placed at the facility, the facility must document that the
transferred person continues to present significant behavior management problems
by exhibiting behaviors that are significantly more challenging than those of the
general nursing facility population, or that the transferred person’s behavior has
abated because of supports provided by the nursing home. The facility must submit
this documentation to DAIL's Division of Licensing and Protection no less than
annually.

Section 8.2.3: Available Rates

The special rate that the facility shall receive shall consist of the current per diem rate
for the facility as calculated under the Division’s rules and this manual, plus a monthly
supplemental incentive payment. Vermont Medicaid makes three levels of supplemental
payments available for the care of residents that meet the eligibility criteria in Section
8.2. DAIL's Commissioner shall determine the three levels of payments that are
available. Facilities shall receive one of the three levels based on the severity of the
resident’s condition and the resources needed to provide care.

Section 8.3: Rates for Individuals in the Custody of the Department of Corrections

Vermont Medicaid may grant an incentive payment for a facility to care for an individual
who is transferred directly from the custody of the Department of Corrections, whether
serving as an inmate at an institution or on probation or parole. In general, the special
rate shall be 150 percent of a nursing facility’s ordinary Medicaid rate. Facilities must
apply for this special rate on forms prescribed by the Division. Facilities must annually
receriify that the individuals for which they receive an incentive payment under this
section continue to be in the custody of the Department of Corrections.



VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

The Vermont Statutes Online have been updated to include the actions of the 2023 session of the General Assembily.

NOTE: The Vermont Statutes Online is an unofficial copy of the Vermont Statutes Annotated that is provided as a
convenience,

Title 33 ; Human Services

Chapter 019 : Medical Assistance
Subchapter 001 : Medicaid

{Cite as: 33 V.5.A. § 1901)
§ 1901. Administration of program

{a)(1) The Secretary of Human Setrvices or designee shall take appropriate action, including
making of rules, required to administer a medical assistance program under Title XIX (Medicaid)
and Title XXI (SCHIP) of the Social Security Act.

(2} The Secretary or designee shall seek approval from the General Assembly prior to
applying for and implementing a waiver of Title XIX or Title XXI| of the Social Security Act, an
amendment to an existing waiver, or a new state option that would restrict eligibility or benefits
pursuant to the Deficit Reduction Act of 2005. Approval by the General Assembly under this
subdivision constitutes approval only for the changes that are scheduled for implementation.

(3) [Repealed.]

(4) A manufacturer of pharmaceuticals purchased by individuals receiving State
pharmaceutical assistance in programs administered under this chapter shall pay to the
Department of Vermont Health Access, as the Secretary’s designee, a rebate on all
pharmaceutical claims for which State-only funds are expended in an amount that is in
proportion to the State share of the total cost of the claim, as calculated annually on an
aggregate basis, and based on the full Medicaid rebate amount as provided for in Section
1927(a) through {c) of the federal Social Security Act, 42 U.S.C. § 1396r-8.

{b} [Repealed.]

{c) The Secretary may charge a monthly premium, in amounts set by the General Assembly,
per family for pregnant women and children eligible for medical assistance under Sections
1902(a)(10)A)ININY, (IV), (VI), and (VII) of Title XX of the Social Security Act, whose family income
exceeds 195 percent of the federal povenrty level, as permitted under section 1902(r)(2) of that
act. Fees collected under this subsection shall be credited to the State Health Care Resources
Fund established in section 1901d of this title and shall be available to the Agency to offset the
costs of providing Medicaid services. Any co-payments, coinsurance, or other cost sharing to be
charged shall also be authorized and set by the General Assembly.



(d)(1) To enable the State to manage public resources effectively while preserving and
enhancing access to health care services in the State, the Department of Vermont Health
Access is authorized to serve as a publicly operated managed care organization (MCO).

(2) To the extent permitted under federal law, the Department of Vermont Health Access
shall be exempt from any health maintenance organization (HMO) or MCO statutes in Vermont
law and shall not be considered to be an HMO or MCO for purposes of State regulatory and
reporting requirements. The MCO shali comply with the federal rules governing managed care
organizations in 42 C.F.R. Part 438. The Vermont rules on the primary care case management in
the Medicaid program shall be amended to apply to the MCO except to the extent that the rules
conflict with the federal rules.

(3) The Agency of Human Services and Department of Vermont Health Access shall report
to the Health Care Oversight Committee about implementation of Global Commitmentin a
manner and at a frequency to be determined by the Committee. Reporting shall, at a minimum,
enable the tracking of expenditures by eligibility category, the type of care received, and to the
extent possible allow historical comparison with expenditures under the previous Medicaid
appropriation model (by department and program) and, if appropriate, with the amounts
transferred by another department to the Department of Vermont Health Access. Reporting
shall include spending in comparison to any applicable budget neutrality standards.

(e) [Repealed.]

(f) The Secretary shall not impose a prescription co-payment for individuals under age 21
enrolled in Medicaid or Dr. Dynasaur.

{(9) The Department of Vermont Health Access shall post prominently on its website the total
per-member per-month cost for each of its Medicaid and Medicaid waiver programs and the
amount of the State's share and the beneficiary’s share of such cost.

(h) To the extent required to avoid federal antitrust violations, the Department of Vermont
Health Access shall facilitate and supervise the participation of health care professionals and
health care facilities in the planning and implementation of payment reform in the Medicaid and
SCHIP programs. The Department shall ensure that the process and implementation include
sufficient State supervision over these entities to comply with federal antitrust provisions and
shall refer to the Attorney General for appropriate action the activities of any individual or entity
that the Department determines, after notice and an opportunity to be heard, violate State or
federal antitrust laws without a countervailing benefit of improving patient care, improving
access 1o health care, increasing efficiency, or reducing costs by modifying payment methods.
(Added 1967, No. 147, § 6; amended 1997, No. 155 (Ad]. Sess.}, § 21, 2005, No. 159 (Adj. Sess.), §
2; 2005, No. 215 (Ad]. Sess.), § 308, eff. May 31, 2006, 2007, No. 74, § 3, eff. June 6, 2007,
2009, No. 156 (Adj. Sess.), 8 E.309.15, eff. June 3, 2010, 2009, No. 156 (Adj. Sess.}, § .43; 201,
No. 48, § 164, eff. Jan. 1, 2012; 2011, No. 139 (Ad]. Sess.), § 51, eff. May 14, 2012; 2011, No. 162
(Adj. Sess.), 8 E.307.6; 2011, No. 171 (Ad]. Sess.), § 41c; 2013, No. 79, § 23, eff. Jan. 1, 2014, 2013,
No. 79, § 46; 2013, No. 131 (Ad]. Sess.), § 39, eff. May 20, 2014; 2013, No. 142 {Ad]. Sess.), § 98;
2017, No. 210 (Ad]. Sess.), § 3, eff. June 1, 2018)
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The Vermont Statutes Online

The Vermont Statutes Online have been updated to include the actions of the 2023 session of the General
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NOTE: The Vermont Statutes Cnline is an unofficial copy of the Vermont Statutes Annotated that is provided as a
convenience.

Title 33 : Human Services
Chapter 009 : Division of Rate Setting

(Cite as: 32 V.5,A. § 904)
§ 904. Rate setting

(a) The Director shall establish by rule procedures for determining payment rates for
care of State-assisted persons to nursing homes and to such other providers as the
Secretary shall direct. The Secretary shall have the authority to establish rates that the
Secretary deems sufficient to ensure that the quality standards prescribed by section
7117 of this title are maintained, subject to the provisions of section 906 of this title.
Beginning in State fiscal year 2003, the Medicaid budget for care of State-assisted
persons in nursing homes shall employ an annual inflation factor that is reasonable and
that adequately reflects economic conditions, in accordance with the provisions of
Section 5.8 of the rules adopted by the Division of Rate Setting (Methods, Standards,
and Principles for Establishing Medicaid Payment Rates for Long-Term Care Facilities).

{b) No payment shall be made to any nursing home, on account of any State-assisted
person, unless the nursing home is certifled to participate in the State/federal medical
assistance program and has in effect a provider agreement. (Added 1977, No. 204 (Ad].
Sess.), 8 1; amended 1981, No. 224 (Adj. Sess.), § 1, eff. May 4, 1982; 1989, No. 267 (Ad,].
Sess.), § 2, eff. July 1,19971; 1995, No. 160 (Adj. Sess.), § 12; 1997, No. 61, § 270a; 2001, No.
63, § 99; 2013, No. 131 (Ad]. Sess.), § 19, eff. May 20, 2014; 2021, No. 20, § 280.)
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Rule Details
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Title:
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Status:

Agency:

Legal Authority:

Summary:

Persons Affected:

24P006

Nursing Home Reimbursement Rule Simplification.
Standard

Proposed

Agency of Human Services

33 V.S.A. § 1901(a), 33 V.S.A. § 904(a)

These rules strike all existing Division of Rate Setting rules
and replace them in the Agency of Human Services' Health
Care Administrative Rules. Some material, particularly
language regarding which costs are allowable and how the
Division applies various bonuses or penalties, is moved into
a new manual. The remaining material primarily sets out the
administrative process for applying for, receiving, and
appealing per diem rates set by the Division.

Nursing home residents; Nursing home providers, including
their trade association, the Vermont Health Care
Association; Other providers of residential care or facilities



for the aging and disabled, who may be indirectly impacted
by Vermont Medicaid reimbursement policy for nursing
homes; The Department of Disabilities, Aging, and
Independent Living, which manages the Choices for Care
budget and licenses and inspects nursing homes; and the
Division of Rate Setting, which calculates and adjusts each
nursing home's Medicaid rate and recommends changes to
the rate-setting system.

The proposed change will not have a fiscal impact. Vermont
Medicaid is simultaneously proposing a new manual that
increases caps on cost growth, lowers minimum occupancy
requirements, and transitions to a new resident classification
system that will moderately impact the Vermont Medicaid
Choices for Care budget managed by the Department of
Disabilities, Aging, and Independent Living. The state is
seeking legislative approval for these impacts.

Posting date: Jan 24,2024
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PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of
these notices is to give the public a chance to respond to the proposals. The public notices for administrative
rules are now also available online at https://secure.vermont.gov/SOS/rules/ . The law requires an agency to
hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association
having at least 25 members.

To make special arrangements for individuals with disabilities or special needs please call or write the contact
person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rule(s) or
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may
also submit comments in writing to the Legislative Committee on Administrative Rules, State House,
Montpelier, Vermont 05602 (802-828-2231).

VPharm Coverage.
Vermont Proposed Rule: 24P003
AGENCY: Agency of Human Services

CONCISE SUMMARY: This proposed rulemaking amends VPharm rule 5450 titled "Coverage" which establishes
coverage for the VPharm program. This VPharm Coverage rule was last amended effective February 25, 2012.
This amendment aligns with federal and state guidance and law, improves clarity, and makes technical
corrections. Certain content, such as 5450.1 Rebate or Price Discount, has been removed as it was redundant
with language that exists in state statute. Substantive revisions include: expanding drug coverage available
under VPharm 2 and VPharm 3 to be equivalent to the drug coverage available under VPharm 1 and the
Medicaid program, as authorized through Vermont's Global Commitment to Health 1115 Demonstration
waiver effective July 1, 2022.

FOR FURTHER INFORMATION, CONTACT: Ashley Berliner, Department of Vermont Health Access, 280 State
Drive, Waterbury, VT 05671-1000 Tel: 802-578-9305 Fax: 802-241-0450 E-Mail:
ahs.medicaidpolicy@vermont.gav URL: hitps://humanservices.vermont.gov/rules-policies/health-care-rules.

FOR COPIES: Danielle Fuoco, Department of Vermont Health Access, 280 State Drive, Waterbury, VT 05671-
1000 Tel: 802-585-4265 Fax: 802-241-0450 E-Mail: danielle.fucco@vermont.gov.

Rules Governing the Importation of Domestic Animais, including Livestock and Poultry.
Vermont Proposed Rule: 24P004
AGENCY: Agriculture, Food & Markets

CONCISE SUMMARY: This is an update to the existing importation rules for livestock and poultry. The rule
outlines the documentation and disease testing requirements to import cattle/bison, equine, swine, sheep,
goats, poultry, ratites, psittacine birds, camelids, and cervids from the US 50 States and Canada. Disease
epidemiology and testing have changed, this update addresses the significant diseases of concerns and the
tests required to reasonably demonstrate free status. This update aligns the rule with USDA disease programs,
modern technology, and the disease traceability standards set by Vermont statutes. Examples of the changes:
current USDA brucellosis program standards are eliminating the Class A-C language for describing state status



and has increased the age recommendation for swine testing from four months to six months of age.

FOR FURTHER INFORMATION, CONTACT: Kaitlynn Levine, Vermont Agency of Agriculture, Food & Markets,
116 State Street, Montpelier, VT 05620, Tel: 802-636-7144 Email: AGR.FSCPRule@vermont.gov URL:
hitps://agriculture.vermont.gov/rule-governing-importation-livestock-and-poultry-rule-98074.

FOR COPIES: Kristin Haas, Vermont Agency of Agriculture, Food & Markets, 116 State Street, Montpelier, VT
05620, Tel: 802-522-7326 Email: AGR.FSCPRule@vermont.gov.

Private Nonmedical Institution Rules Simplification.
Vermont Proposed Rule: 24P005
AGENCY: Agency of Human Services

CONCISE SUMMARY: These rules strike all existing Division of Rate Setting rules and replace them in the
Agency of Human Services' Health Care Administrative Rules. Some material, particularly language regarding
which costs are allowable and how the Division applies various bonuses or penalties, is moved into a new
manual. The remaining material primarily sets out the administrative process for applying for, receiving, and
appealing per diem rates set by the Division.

FOR FURTHER INFORMATION, CONTACT: James LaRock, Department of Vermont Health Access, NOB 1 South,
280 State Drive, Waterbury, VT 05671 Tel: 802-241-0251 Fax: 802-241-0260 Email: james.larock@vermont.gov
URL:https://humanservices.vermont.gov/rules-policies/health-care-rules/health-care-administrative-rules-hcar.

FOR COPIES: Jaime Mooney, Department of Vermont Health Access NOB 1 South, 280 State Drive, Waterbury,
VT 05671 Tel: 802-798-2144 Fax: 802- 241-0260 Email: jaime.mooney@vermont.gov.

Nursing Home Reimbursement Rule Simplification.
Vermont Proposed Rule: 24P006
AGENCY: Agency of Human Services

CONCISE SUMMARY: These rules strike all existing Division of Rate Setting rules and replace them in the
Agency of Human Services' Health Care Administrative Rules. Some material, particularly language regarding
which costs are allowable and how the Division applies various bonuses or penalties, is moved into a new
manual. The remaining material primarily sets out the administrative process for applying for, receiving, and
appealing per diem rates set by the Division. )

FOR FURTHER INFORMATION, CONTACT: James LaRock, Department of Vermont Health Access, NOB 1 South,
280 State Drive, Waterhury, VT 05671 Tel: 802-241-0251 Fax: 802-241-0260 Email: james.larock@vermont.gov
URL: https://humanservices.vermont.gov/rules-policies/health-care-rules/health-care-administrative-rules-hcar.

FOR COPIES: Jaime Mooney, Department of Vermont Health Access NOB 1 South, 280 State Drive, Waterbury,
VT Q5671 Tel: 802-798-2144 Fax: 802-241-0260 Email: jaime.mooney@vermont.gov.

General Assistance Temporary Housing Assistance.
Vermant Proposed Rule: 24P007
AGENCY: Agency of Human Services, Department for Children and Families

CONCISE SUMMARY: The proposed rule contains four amendments to the General Assistance program rules:
(1) language was added to rule 2650 authorizing DCF to withhold payments to hotels/motels in violation of



lodging licensing rules;(2) the rule expands categorical eligibility for 28 days of housing under rule 2652.3 to
include families with children who are 19 years old or younger; (3) the rule updates the basic needs standard
chart in rule 2652.4 to align with the current Reach Up basic needs dollar amounts; and (4} the methodology
for calculating the 30% income contribution in rule 2652.4 was changed from using the least expensive daily
motel rate to either the current daily rate at the motel in which the temporary housing applicant is staying or
if the applicant is not currently housed in a motel, the average daily rate.

FOR FURTHER INFORMATION, CONTACT: Heidi Moreau, Agency of Human Services, Department for Chiidren
and Families 280 State Drive, NOB 1 North, Waterbury, VT 05671 Tel: 802-595-9639 Email:
heidi.moreau@vermont.gov URL: https://dcf.vermont.gov/esd/laws-rules/current.

FOR COPIES: Amanda Beliveau, Agency of Human Services, Department for Children and Families 280 State
Drive, HC 1 South, Waterbury, VT 05671 Tel: 802-241-0641 Email: amanda.beliveau@vermont.gov.
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