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Final Proposed Filing - Coversheet
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

#

Medicaid Coverage of Exception Requests

/s/ Todd W. Daloz _on 1/19/24
(signature) (date)

Printed Name and Title:
Todd Daloz, Deputy Secretary, Agency of Human Services
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1. TITLE OF RULE FILING:
Medicaid Coverage of Exception Requests

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
23P021

3. ADOPTING AGENCY:
Agency of Human Services (AHS)

4. PRIMARY CONTACT PERSON:
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).
Name: Ashley Berliner
Agency: Agency of Human Services
Mailing Address: 280 State Drive, Waterbury, VT 05671-1000
Telephone: 802-578-9305 Fax: 802-241-0450
E-Mail: AHS.MedicaidPolicy@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED):
https://humanservices.vermont.gov/rules-
policies/health-care-rules/health-care-
administrative-rules-hcar

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Linda Narrow McLemore

Agency: Agency of Human Services

Mailing Address: 280 State Drive, Waterbury, VT 05671-1000
Telephone: 802-779-3258 Fax: 802-241-0450

E-Mail: Linda.McLemore@Vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL;
LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?) No

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

7. LEGAL AUTHORITY / ENABLING LEGISLATION:
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10.

11.

12.

13.

14.

15.

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

3 V.S.A. § 801(b) (11); 33 V.S.A. § 1901 (a) (1)

EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY:

AHS's authority to adopt rules is identified above.
The statutes authorize AHS as the adopting authority
for administrative procedures and affords rulemaking
authority for the administration of Vermont's medical
assistance programs under Title XIX (Medicaid) of the
Social Security Act.

. THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED

RULE.

THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER
AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE RAISED
FOR OR AGAINST THE ORIGINAL PROPOSAL. |

THE AGENCY HAs INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL

THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

This rule sets forth the criteria for Medicaid coverage
pursuant to the Exceptions Request process. It amends
current Medicaid Services Rule 7104 titled "Requesting
Coverage Exceptions." Revisions include: (1l)stating
that the process only applies to beneficiaries age 21
years old or older, (2)stating that certain criteria
are mandatory, (3) clarifying eligibility criteria,

(4) changing the frequency that certain approved
exception requests are published on the website of the
Department of Vermont Health Access, and (5) removing
references to the Interpretive Memo process and
incorporating related processes into the rule.

EXPLANATION OF WHY THE RULE IS NECESSARY:
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The rule is necessary to define the criteria for
coverage pursuant to the Exceptions Request process.
This amendment aligns rule with federal and state
guidance and law, improves clarity, and makes technical
corrections.

16. EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

The rule is required to implement state and federal
health care guidance and laws. Additionally, the rule
is within the authority of the Secretary, is within the
expertise of AHS, and 1s based on relevant factors
including consideration of how the rule affects the
people and entities listed below.

17. LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Medicaid beneficiaries; Agency of Human Services
including its Departments; health care providers; and
health law, policy and related advocacy and community-
based organizations and groups including the Office of
Health Care Advocate.

18. BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

The rule does not increase or lessen an economic burden
on any person or entity including no impact on the
State's gross annualized budget in fiscal year 2024.
The changes and amendments to eligibility criteria for
an Exception Request conform the rule with current
practice.

19. A HEARING wAS HELD.

20. HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 8/9/2023

Time: 02:00 PM

Street Address: Cherry A Conference Room Waterbury State
Office Complex, 280 State Drive, Waterbury, VT

OR

Virtual Hearing - Phone or Microsoft Teams call in
(802) 552-8456; to be added
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Teams 1link will be available through the Public Notice
in the Global Commitment Register on the AHS website.

Zip Code: 05671
URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
8/16/2023

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

Exception Request

Requesting Coverage Exception
Medicaid

Health Care Administrative Rules

HCAR
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State of Vermont

Agency of Human Services Jenney Samuelson, Secretary
280 State Drive [phone] 802-241-0440
Waterbury, VT 05671-1000 [fax] 802-241-0450

www.humanservices.vermont.gov

MEMORANDUM

To: Sarah Copeland Hanzas, Secretary of State, Vermont Secretary of State Office
Rep. Trevor Squirrell, Chair, Legislative Committee on Administrative Rules (LCAR)

From: Ashley Berliner, Director of Health Care Policy and Planning, Agency of Human Services

Ce: Todd Daloz, Deputy Secretary, Agency of Human Services
Charlene Dindo, Committee Assistant, Legislative Committee on Administrative Rules
Louise Corliss, APA Coordinator, Secretary of State's Office

Date: January 12,2024

Re:  Agency of Human Services Final Proposed Rule Filing

Enclosed is the final proposed rule filing for Health Care Administrative Rule (HCAR) 4.105, titled
Medicaid Coverage of Exception Requests. This rule is also referenced as 23P021.

Public comments were received during the public comment period and those are enclosed and are
addressed in the Responsiveness Summary.

In response to public comments, these changes were made to HCAR 4.105:

e HCAR 4.105.2(B)(7) was revised to provide that if an alternative treatment is contraindicated for
the Medicaid enrollee, that the enrollee is not required to undergo a trial of that treatment.

e HCAR 4.105.2(B)(4) was revised to remove the “no rational basis” language and to replace it
with a requirement that a denial of the requested service would be arbitrary.

Additionally, the following changes were made to HCAR 4.105 since the proposed filing:

e HCAR 4.105.2(B)(4) was revised to remove the prohibition on denying coverage based on
diagnosis, illness, or condition as the text was added in error and is inconsistent with federal
Medicaid law at 42 CFR 438.210(a)(3).

e HCAR 4.105.2(B) was revised to restore the words “in combination” to the rule in order to
improve clarity.

The above changes are indicated in red and highlighted in grey in the annotated copy of the final proposed
rule.

If you have any questions, please contact Linda Narrow McLemore, Staff Attorney, at
Linda.McLemore@ Vermont.gov.



OFFICE OF THE SECRETARY
TEL: (802) 241-0440
FAX: (802) 241-0450

280 State Drive — Center Building
Waterbury, VT 05671-1000

JENNEY SAMUELSON
SECRETARY

TODD W. DALOZ
DEPUTY SECRETARY

STATE OF VERMONT
AGENCY OF HUMAN SERVICES

MEMORANDUM

TO: Sarah Copeland Hanzas, Secretary of State
FROM: Jenney Samuelson, Secretary, Agency of Human Services @

DATE: January 31, 2023

SUBJECT: Signatory Authority for Purposes of Authorizing Administrative Rules

I hereby designate Deputy Secretary of Human Services Todd W. Daloz as
signatory to fulfill the duties of the Secretary of the Agency of Human Services as
the adopting authority for administrative rules as requifed by Vermont’s
Administrative Procedure Act, 3. V.S.A § 801 et seq.

Cc: Todd W. Daloz



Administrative Procedures
Adopting Page

Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
Medicaid Coverage of Exception Requests

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

e NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

SOS Rule Log # 08-040 (10/1/08) (rules amended,
renumbered, and reorganized); Requesting Coverage
Exceptions, effective 4/1/1999
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State of Vermont [phone] 802-828-3322 Kristin L. Clouser, Secretary
Agency of Administration

109 State Street

Montpelier, VT 05609-0201

www.aoa.vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: June 12, 2023, virtually via Microsoft Teams
Members Present: Chair Sean Brown, Brendan Atwood, Jennifer Mojo, Diane

Sherman, Michael Obuchowski, Donna Russo-Savage, Nicole
Dubuqgue and Jared Adler

Members Absent: John Kessler
Minutes By: Melissa Mazza-Paquette

06-12-23 ICAR Minutes, Page 1 of 7

2:00 p.m. meeting called to order, welcome and introductions.

Review and approval of minutes from the May 8, 2023 meeting.

No additions/deletions to agenda. Agenda approved as drafted.

No public comments made.

Presentation of Proposed Rules on pages 2-7 to follow.

1. Rule 5.400 5.400 Petitions to Construct Electric and Gas Facilities Pursuant to 30 V.S A.
§248, Public Utility Commission, page 2

2. 5.100 Rule Pertaining to Construction and Operation of Net-Metering Systems (the "Net-
Metering Rule"), Vermont Public Utility Commission, page 3

3. Rule 5.500: Interconnection Procedures For Proposed Electric Generation Resources And
Energy Storage Devices, Vermont Public Utility Commission, page 4

4. Education Quality Standards (Rule Series 2000), State Board of Education, page 5

5. Vermont Use of Public Waters Rules, Agency of Natural Resources, page 6

6. Medicaid Coverage of Exception Requests, Agency of Human Services, page 7

Committee discussion postpone to a future meeting date:
o Potential resources available for proposed rules to be reviewed for copyediting prior to
presenting to ICAR.
o Use of terms ‘regulation’ and ‘promulgation’: Administrative Procedure Act rules are
adopted. Regulations are not promulgated.
Other business: Donna Russo-Savage resigned from ICAR effective with her retirement date of
June 30, 2023.
Next scheduled meeting is July 10, 2023 at 2:00 p.m.

3:54 p.m. meeting adjourned.

_ e YERMONT



Proposed Rule: Medicaid Coverage of Exception Requests, Agency of Human Services

Presented By: Linda McLemore
Motion made to accept the rule by Diane Sherman, seconded by Jen Mojo, and passed
unanimously except for Brendan Atwood who abstained and Jared Alder who left the meeting
early, with the following recommendations:

1. Proposed Rule:

a. 4.105.2 (A)(4): Change to begin with a verb to align with 1-3 tenses.
b. 4.105.2 (B): Change the period at the end of the sentence to a colon.

. VERMONT

06-12-23 ICAR Minutes, Page 7 of 7



Administrative Procedures
Economic Impact Analysis

Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:

Medicaid Coverage of Exception Requests
2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

Medicaid beneficiaries; Agency of Human Services
including its Departments; health care providers; and
health law, policy and related advocacy and community-
based organizations and groups including the Office of
Health Care Advocate.

The rule does not increase or lessen an economic burden
on any person or entity including no impact on the

Revised January 10, 2023 page 1



Administrative Procedures
Economic Impact Analysis

State's gross annualized budget in fiscal year 2024.
The changes and amendments to eligibility criteria for
an Exception Request conform the rule with current
practice.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

No impact

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

Not applicable

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF): |

No impact

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.

Not applicable

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:.
There is no economic impact for there to be a
comparison.

9. SUFFICIENCY : DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
There are no additional costs associated with this rule
because the amendments reflect existing practice and
coverage policies for Medicaid in Vermont. There are no
alternatives to the adoption of the rule; it is
necessary to ensure continued alignment with federal
and state guidance and law for covered services and
benefits within Vermont's Medicaid program.

Revised January 10, 2023 page 2
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Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

Impacts on the emission of greenhouse gases
Impacts on the discharge of pollutants to water
Impacts on the arability of land

Impacts on the climate

Impacts on the flow of water

Impacts on recreation

Or other environmental impacts

1. TITLE OF RULE FILING:
Medicaid Coverage of Exception Requests

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS; BUILDING
INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
No impact

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

No impact

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
No impact

6. RECREATION: EXPLAIN HOW THE RULE IMPACTS RECREATION IN THE STATE:
No impact
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Environmental Impact Analysis

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
No impact

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT’S

ENVIRONMENT:
No impact

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
This rule has no impact on the environment.

Revised January 10, 2023 page 2
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Public Input Maximization Plan

Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:

Medicaid Coverage of Exception Requests
2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

AHS shared the proposed rule with the Medicaid and
Exchange Advisory Committee (MEAC), Vermont Legal Aid
(VLA) , Vermont Medical Society (VMS), Vermont
Association of Hospitals and Health Systems

(VAHHS) ,Vermont Care Partners (VCP), Bi-State Primary
Care Association, and the VNAs of Vermont on 3/1/23.
No comments were received.

When a rule is filed with the Office of the Secretary
of State, AHS provides notice and access to the rule
through the Global Commitment Register (GCR). The GCR
provides notification of policy changes and
clarifications of existing Medicaid policy, including
rulemaking, under Vermont's 1115 Global Commitment to
Health waiver. Anyone can subscribe to the GCR.
Proposed, final proposed, and adopted rules, including
all public comments and responses to rulemaking, are
posted to the GCR. Subscribers receive email
notifications of rule filings including hyperlinks to
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Public Input

posted documents and an explanation of how to provide
comment and be involved in the rulemaking.

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

Agency of Human Services, and the Department of Vermont
Health Access;

Health Care Advocate, Vermont Legal Aid Society;
Medicaid and Exchange Advisory Committee;

Vermont Medical Society;

Vermont Association of Hospitals and Health Systems;
Vermont Care Partners; and

Bi-State Primary Care Association.

Revised January 10, 2023 page 2



Responsiveness Summary

HCAR 4.105 General

Summary of comment: The commenter states that they have no opposition to the
proposed rule’s clarification of current practice, i.e., that the exception request process
is not available to enrollees under 21 years old. The commenter also states that
Medicaid notices of decision to enrollees under 21, that are sent outside of the
exception request process, should be in plain language, explain EPSDT coverage, and
provide appeal rights.

Response: Vermont Medicaid appreciates the commenter’s support for this rule that
recognizes that Medicaid enrollees under 21 years old are already entitled to all
mandatory and optional services that may be covered by Medicaid; therefore, their
coverage is already broader than what is permitted by the exception request process.

The commenter's recommendations regarding EPSDT notices to enrollees are outside
of the scope of this rulemaking.

HCAR 4.105.2 Criteria

Summary of comment: The commenter makes three points:

e That HCAR 4.105.2(B)(7) should permit coverage if a less expensive, medically
appropriate alternative service is available but is “contraindicated for the individual,”

e That HCAR 4.105.2(B)(2) is duplicative of 4.105.2(A)(1), and

e That the criteria at proposed HCAR 4.105.2(B)(4), i.e., that there be “no rational
basis” for excluding the coverage, should be revised.

Response:

Comment that HCAR 4.105.2(B)(7) permits coverage if less expensive and medically
appropriate alternatives are “contraindicated for the individual®

Vermont Medicaid agrees with the commenter that if an alternative treatment is
contraindicated for the enrollee, that an enrollee should not be required to undergo a
trial of that treatment. The final proposed rule at (B)(7) includes the commenter’s
suggested revision.

Comment that HCAR 4.105.2(B)(2) is duplicative of 4.105.2(A)(1)

The criteria at HCAR 4.105.2(B)(2) and HCAR 4.105.2(A)(1) are similar but not the
same, and both are needed; therefore, Vermont Medicaid will be retaining both criteria.

The criteria listed in subsection (A) are mandatory. If any of these criteria are not met,
then the service is denied and the criteria at subsection (B) are not considered. By
contrast, the criteria listed at subsection (B) are not all required but are instead

1



considered in combination by the agency in determining whether an exception request
should be approved.

The mandatory criteria at subsection(A)(1) provides that the requested service must be
one that can be covered under one of the categories or subcategories described as an
optional or mandatory service in the Medicaid Act. 42 USC 1396d(a) 42 USC 1396d(a)
contains a list of the broadest potential coverage of services under Medicaid, a
description of services that a Medicaid agency must cover and those that may be
covered at state option. To be approved for a coverage exception, the requested
service must be one that can be covered under the Medicaid Act as either a mandatory
or optional service. If it cannot, then the service requested will be denied.

If the criteria at subsection (A) are met, then there will be a determination whether the
criteria at subsection (B) can be met. The criteria at (B)(2), like the one at (A)(1),
requires that the requested service fit in a category or subcategory of mandatory or
optional services, but, unlike (A)(1), also requires that the service be one that is within a
mandatory or optional category of services that is offered by Vermont Medicaid for
adults.

In summary, the two criteria at issue are not duplicative; therefore, Vermont Medicaid
will not be revising the rule in this regard.

Comment opposing the criteria that there be “no rational basis” for excluding the

coverage

Vermont Medicaid is striking the “no rational basis” text that the commenter opposes
and replacing it with text that a denial of the service would be arbitrary.

HCAR 4.105.4 Approvalis

Summary of comment: The commenter opposes Vermont Medicaid’s proposal to
publish, on its website, a list of approved exception requests on an annual basis instead
of a semiannual basis (twice a year).

Response: Vermont Medicaid has been publishing a list of exception request approvals,
including details about the reason for the approval, on its website on an annual basis for
the last several years. The change from publishing it twice annually was a result of
increasingly limited staff resources at DVHA. Vermont Medicaid continues to have
limited staff resources and, for this reason, is not revising this rule in the way proposed
by the commenter.

HCAR 4.105.5 Adverse Decisions

Summary of comment: The commenter makes three points regarding adverse decisions
on an exception request:




o That the regulation and the notice of decision should state that the enrollee may
have a right to an expedited appeal,

e That the rule should not provide the standard of review in fair hearings, and

¢ That there should not be a 12 month restriction on resubmitting the same
exception requests.

Response:

Comment on right to expedited appeal

HCAR 8.100 provides that Medicaid enrollees that receive an adverse decision from
Vermont Medicaid, including those who receive one in the exception request process,
have a right to an expedited fair hearing if they meet required criteria, but do not have a
right to an expedited internal appeal. All notices of decision that deny an exception
request have been revised to include a description of the right to an expedited fair
hearing.

Because the rule at HCAR 8.100 already provides for the right to an expedited fair
hearing, Vermont Medicaid is not revising the text of this proposed rule to include the
text suggested by the commenter.

Comment on standard of review

The proposed rule at HCAR 4.105.5(B) simply codifies in rule the standard of review
applied by the Human Services Board (hereinafter “the Board”) in all exception request
appeals. The Board recognizes that the standard of review for the exception request
process, in which an enrollee seeks coverage of a service that is not covered by
Vermont Medicaid, provides greater discretion to Vermont Medicaid than the standard
of review that is applied in appeals related to Medicaid covered services. Over the
lifetime of the exception request rule, the Board has consistently held that exception
request decisions will not be overturned uniess there is a determination that the agency
abused its discretion. As recently as 2023, the Board stated the following in a decision
(Fair Hearing No. B-07/23-501) upholding the agency’s decision to deny an exceptions
request for weight loss medication:

The Board has consistently held that decisions regarding Rule 7104 fall within
the discretion of the Department and will not be overturned absent an abuse of
discretion. The abuse of discretion standard is a “difficult burden” to overcome for
the party who must demonstrate that abuse. In re John L. Norris Trust, 143 Vi.
325, 327 (1983)(citing State vs. Savo, 141 Vi. 203, 208 (1982)). Abuse of
discretion arises when the Department totally withholds its discretion, or
exercises its discretion on untenable or unreasonable grounds. Turner v. Roman
Catholic Diocese, 2009 VT 101, paragraph 10, 186 Vt. 396. If the Department
has a reasonable basis for its decision, the Board must defer to that decision
even if another result might have been supportable or a different conclusion
reached. In re L.R.R., 143 Vt. 560, 562-63 (1983)(internal citations omitted).




Thus, in a case involving the Medicaid exception process, a decision will not be
reversed unless the Department has clearly abused its discretion by either failing
to consider and address all of the pertinent medical evidence under each
criterion set forth above or by reaching a result that cannot be reasonably
supported by the evidence or that is otherwise “arbitrary.” See, e.g., Fair Hearing
No. B-10/12-617; Fair Hearing No. M-03/14-216, Fair Hearing No. J-03/14-208,
Fair Hearing No. T-11/10-595.

Comment on resubmission of the same exception request within 12 months

The limitation on resubmitting an exception request on a service for which an enrollee
has received a denial in the last twelve months is not new; it has existed in rule since at
least 1999. This limitation ensures a reasonable balance between the need for
administrative finality, i.e., that the same issue is not repeatedly relitigated within a short
time frame, with the need for an enrollee to renew a request when relevant
circumstances have changed. The proposed rule, like the current rule, provides the
circumstances in which an enrollee can request the same service within a year period
(new documentation not previously available, a material change in the enrollee’s
condition, new and material medical evidence, or a material change in technology).
Vermont Medicaid is not revising this rule in the way recommended by the commenter.
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By email to: AHS.MedicaidPolicy@vermont.gov
August 15, 2023

Agency of Human Services
280 State Drive, Center Building
Waterbury, VT 05671-1000

Re: HCAR Filing 11 Proposed Rules (GCR 23-091);
4.105 Medicaid Coverage of Exception Requests

Dear Medicaid Policy Unit:

Thank you for the opportunity to comment on the proposed changes to the HCAR
rule governing 4.105 Medicaid Coverage of Exception Requests. The Office of the
Health Care Advocate, the Disability Law Project, the Elder Law Project, and the
Vermont Ombudsmen Project at Vermont Legal Aid, submit the following
comments in response to the proposed HCAR changes:

1. Section 4.105.1 General
Under the proposed change, requests from beneficiaries under 21 years old will
be processed pursuant to requirements of HCAR 4.106, Early and Periodic
Screening, Diagnostic and Treatment (EPSDT) Services. We do not object to this
change, but it must be accompanied by a revision of the notices that beneficiaries
and their family members or guardians receive.

Beneficiaries need clear, plain-language notices about EPSDT coverage standards
for the notices to be meaningful. These notices should provide background
information on EPSDT and describe what it can cover. The notices should state
that EPSDT can cover services that would not be covered for adults. Finally,
notices should clearly outline the appeal process. Vermont Legal Aid proposes
that DVHA write a new EPSDT notice with input from both the Office of the Health
Care Advocate and Disability Law Project.



2. Section 4.105.2 Criteria
The criteria at (B)(2) appears to be duplicative of (A)(1) as they both require a
category under 1396d(a).

(A)(1) “Fit within a category or subcategory of services described at 42
U.S.C. 1396d(a).”

(B)(2) “The service fits within a category or subcategory of services
described at 42 U.S.C. 1396d(a) that is offered by Vermont Medicaid for
adults”

We object to changing the standard for the criteria at (B)(4) to “no rational basis”
from the existing regulation which allows for consideration of whether or not
there is a rational basis. Requiring “no rational basis” conflicts with the stated
purpose of including this criterion, which is set out clearly in the next sentence,
not to deny the request “arbitrarily”.

(B)(4) “There is nea rational basis for excludingapproving coverage of the
service. The purpose of this criterion is to ensure that DVHA does not
arbitrarily deny coverage for a service. Vermont Medicaid may not deny
coverage for a service solely based on diagnosis, illness, or condition, or
solely based on its cost.”

The criteria at (B)(7) should include “or are contraindicated for the individual”. If
the alternative treatment is contraindicated for the individual, the individual
should not be required to undergo a failed trial of that treatment.

(B)(7) “Less expensive, medically appropriate alternatives are not available,
or have been trialed and failed, or are contraindicated for the individual.”

3. Section 4.105.4 Approvals
Vermont Legal Aid objects to the proposal to change the publication of the list of
approved services from semi-annually to annually. In addition to publishing, it on
the website, DVHA should affirmatively share each updated list with the Office of
the Health Care Advocate. The list should also be detailed enough to be
meaningful to similarly situated Medicaid beneficiaries and should include enough
details to clearly explain why a service was approved.



4. Section 4.105.5 Adverse Decisions

As these exception requests may pertain to services that are critical to meeting
individual’s needs, both this regulation and the notice of decision should explicitly
state the individual’s right to request an expedited appeal.

(A) “Vermont Medicaid will inform a beneficiary who receives an adverse
decision of their right to appeal through the State fair hearing process. The
notice will include an explanation of the beneficiary’s right to request an
expedited appeal.”

We also object to the language in paragraph (B) restricting review.

(B) “A reviewing authority may not reverse the Commissioner’s or their
designee’s decision unless it determines that the decision was an abuse of
discretion.”

This language is not appropriate in this regulation specifying the coverage criteria.
Federal regulations governing Medicaid appeals, HCAR 8.100 governing appeals,
as well as Vermont law providing for a right to an appeal before the Human
Services Board fully set out the appeal process and the correct standard for
review of an exception request.

We further object to the twelve- month ban on resubmitting requests.

(C) “A request for a service for which there has been an adverse decision
may not be renewed by the same beneficiary until twelve months have
elapsed since the previous final decision or until one of the following has
been demonstrated”

Many of these exception requests will be submitted by the beneficiary directly
without legal representation and may be denied for lack of adequate
documentation. The one-year restriction on submitting a renewed request should
not be a complete bar. We suggest adding “reasonably” to (1) and adding an
exception for good cause in some circumstances:

(1) New documentation of the individual's condition that was not reasonably
available at the time of the prior request



Exception: A reguest shall be considered notwithstanding the one-year bar if (1)
the basis for denial was lack of adequate documentation and the individual had a
barrier to submitting the necessary documentation in the initial request or (2) the
individual has a disability, and the disability impacted the individual's ability to
submit documentation with the initial request; or (3) for other good cause.

Thank you for considering our comments.

/s/ Marjorie Stinchcombe

Marjorie Stinchcombe

Helpline Director

Office of the Health Care Advocate
Vermont Legal Aid

s/ Michael Benvenuto
Michael Benvenuto
Project Director

Elder Law Project
Vermont Legal Aid

/s/ Rachel Seelig
Rachel Seelig
Project Director
Disability Law Project
Vermont Legal Aid

/s/Kaili Kuiper

State Long Term Care Ombudsman/Project Director
Vermont Ombudsman Project

Vermont Legal Aid
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*Abdominal lmplant —One beneficiary continued-to-suffer from-intractable-abdeminal—pain
after exhaustingal-otherpainregimens:

Acupunciure—One-beneficiary-suffered-from-longterm-chronic pain after exhausting alt
ether—pam—reglmen&

*Adaptive-Weighted Eating Utensils—One-beneficiary-experienced-neurelogical—decline
causing-weakness-and tremors-that interfered-with-daily activities-ineluding-the—ability-to-self-
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Air-Conditioner —One-beneficiary-with-partial- lung removal suffered from Chronic
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dry-eye-syndrome, diplopia,-and-nystagmusrequiring lids-need—to-be physically shut-and

bkeeked—t:hfe&ghe&t—ﬂae—mght—Beﬂeﬁe;&q—was—Mwle ef-ﬂ—peteﬁHaHy—hfe—éhfeatemﬂg—eﬁleﬂt

.;. ‘ =“ 2 mpl%e embm' n-—ef—eeﬂd*t):eﬁs—" :

Contact—Lenses—One—beneficiary—who—had—an—unhealed cornealulcerfollowing—ecorneal
transplant-resulting-in-high-myepic-astigmatism-was-at-riskfor-blindness;stereoscopie—depth
pereeption-and-loss-of balanee—This-required-oneregularand-one-custom-contact—lens—for
corrtHeus

corneal-transplant-

CPAP Battery—One-—benefictary—with—Ellers Denlos—syndrome—with-—severe
tracheomalaciarequired-CPAP-therapy-anytimesymptoms—arose—was—atrisk forintractable

coughing airway-collapse-and-hypexia/syncope:

Dental Implants—Replacement-of an-existing dental-implant-for-a-beneficiarywith-an
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required-the Heimlich-maneuver—The-beneficiary-was-in-danger-of-further-aspiration—and
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One-beneficiary-had-a-combination-of two-aortic-valve replacementis-and -hepatitis-C—with
interferon-which-puthim-atrisk-forbacterial- endocarditis-(infection-of the-heart’s—valves-or
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Onebeneficiaryhad GERD{(gastroesophageal reflux-disease);squamous-cell-carcinoma—of the
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we+ght—less—

One-beneficiary-with-diabetes-and-lung caneer-had-an-aortie-valve-replacement-and-—required
dentures-to-reduce the risk-forsystemie-infeetion; -
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One-beneficiary-with-hiatal-hernia—oropharyngeal-dysphagia,-GERD;-esophagealstricture;
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One-beneficiary-with-dental-abscesses;-macroeytesis; hypethyroidism-hypertension,—COPD;
hyperlipidemia; osteoarthritis; coronary-atheroselerosis;and-needed-a-total knee—replacement;
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One beneficiary with-a-tumor-in-the right- medial rectusrequired-excision resulting in visual
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One beneficiary ot the far end-of the-effects-of-macular-de seneration-was-blind-without
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Gingivectomy —A-benefictary—with-two—failed-organ—transplantsneededto-be
nfection free F Lird Lo

Home Cholesterol Test Kit—For-a-six-month-trial period-in-compliance-with-ethertreatment
for-one-beneficiary with hypercholesterolemiaand-fatlure-of-multiple-drug—trialswas-atrisk
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One-beneficiary-with-severe-periodontal-disease-diabetes, history-of stroke-GERD;Barrett’s
replacement—and-breast cancer-was-at-risk-for-obstruction-and-hematogenous—infection

2 HReh ey

One-beneficiary-with-meuth-uleersall-maxillary-teeth-removed;-and-almost-all- Hower—teeth
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inBMI,and-inereased symptoms-of depression—Witheut-upper-dentures;-the—beneficiary-was
atriskfor-continued-weight lossunhealthy (underweight)} BMI-and-inereased-mental-health
CORCerHS:

One- beneficiary-with-thrush,-cancer of the nasal-fleer-and-hard-palate-and-major—surgical
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INTERPRETIVE MEMO

[X] Medicaid Covered Services Rule [ ] Medicaid Covered Services Procedure
Interpretation Interpretation

This interpretive memo remains effective statewide until it is specifically superseded—either by a
subsequent interpretive meme or by a contradictory rule with a later date.

Referepee—Z404———— Date-of thisMemo——10/1/2014 — Page  J2of 13
This-Memo:—|-|-is New [2}-Repl one-dated 442014
o0 Ure—mus F- ¥l
One beneficiarywith-everelosure-of the-mnandibleloss-of vertical dir fel 5 |

%WWQMMMMHMMMMF%M
the TMJ-andconstant-severe pain-witheutlower-dentures:

Onebeneficiary with Barrett’s Esophagus; gastroesophagealreflux-diseaserhiatalhernia.—and

elosureprogressive ost Fitie w&ﬁges—sevef&pam—aﬂd—head-&ehes—&t—ﬂsk—eﬁ—&ﬁheﬁ
deteﬂem&en—efltheiFMJ—aﬂd—eemtam—severep&rrr

One-beneficiary had diabetes-and persistent; significant-weight-loss-due-to-poornutrition;
eempeuﬂded—bymfeetms—m—the—lewer—aﬂtenor—teeth—ll&rtﬂl—den&tfeswere—ﬁeeded—&&hel-p

beneﬁem-rya}so—su-ffered—frem—emeheﬂal—es—sela{ed-te the—&bove—preb}em

Periodontal-Surgery—One-beneficiarysuffered-gingival - hyperplasia-from-taking drugs—fora '
sem&dﬁefdeﬁwhke#mae%eweekewep&&bem%m—mé-gum—ewﬁﬁke&ag—md

manufacturer did-netparticipate-in-the-federal rebate-program-

Prone Stander—One beneficiaryhadmultiple eongenitathealth-conditions compromised—by
respiratory-and-orthopedie-disorders;

One-beneficiary—with-paraplegia,—chronic-urinary-tract infections-and-skin-colonized—with
Methyeillin—Resistant—Staphylococcus—Aureus—(MRSA)—bacteria—was—at—risk—for—life-

threateninginfeetion—without-the—abilityto—improvebladder—and-renal-funetion—through
standing:

*Pull-Up-Diapers—These-are-approved-forchildren with-disabilities-and-daytime
incontinence—age-6—21—who-are-aceepted-into-a-comprehensive-continence-training
program:

REAE%me—Gen&ﬁueus—Glueese—Memt@g:Sﬁem—A—beneﬁemﬁ%Mtot&%

d}gestwe—lsevem—&nd—&eat—e
blood-glucese-despite excellent complianee;-diligence-and-knowledge-about-the—disease
pfeeess,—was—at—nsk-fer-pemmem-bmm—mjawef—death—
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INTERPRETIVE MEMO

[X] Medicaid Covered Services Rule [ 1 Medicaid Covered Services Procedure
Interpretation Interpretation

This interpretive memo remains effective statewide until it is specifically superseded-either by a
subsequent interpretive memo or by a contradictory rule with a later date.

Reference—7104 ——————Date-of this Memo10/1/2014- Page Botld

This-Memo:—|JHs New X]-Repl ene dated 412044

]

Qm%emﬁemwﬁh—typﬂ—dﬂb&es—ﬁeqﬁem—daﬂy—hypegweemepmde&md—dr&b&w
uﬂmmess—s%erehypeglyeeuneemﬂeusﬂes&#&%—m}unes—bs&eﬁbam
fansten—se randpes b —doath:

SPES —A-beneficiary with-a recurring-tumor refused-all-forms-of treatment-other than—this

&wﬁ%&&hﬁn&%ed&%&—@%&&%&gﬁa—wﬁh—@dﬁ%—m&%kbwﬁg

*Specialized earseats—Three-children-with severe head-neckand-truneal-instabilities—made-it
unsafe-to use-traditional-carseats:

Ieﬁhe&e@mk&v&bs—&weh%%eumw&%dﬁea&&me&ne&kﬁag&mw&h—mp&

: eal—an&fuﬂg&ks—&nd—eral anufunga%s—was—&t—nsk—fepehelﬁng—reeunenf—fuﬂg&lrmeuth
u%eem—th&nee for systemic-antifungals-bleedingmucosal damage, and—infection-which
outasoriad-to-deeperciruo AEC <

*UVB-Light Box—This-was-approved-for-a-beneficiary-with-a-histery-of severeskin-disorder
as-aless-eostly-alternative- to-frequent-treatments:

L—hgh&_ﬁ_ex—?h%&ppmvedfewbemﬁm—me%hﬁeq—eﬁdemmn—m*w
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Agency of Human Services = Health Care Administrative Rule
#4.105

Medicaid Coverage of Exception Requests

#4.105 i ionsMedicaid Coverage of Exception Requests
(001999 98 LLF )

#4.105.1 General Provisions

(A) BAny-eneficiaries who are 21 years old and older may request coverage of a service Medicaid
ent-eover-a-service-or-iterrthat Vermont Medicaid is-net-already

beneficiar-may-request-that-the departm
included-onalistefhas not already determined to be a covered service. The request should be made
teusing the -Medicaid Coverage Exception Request process described by this rule.

1. For beneficiaries who are under 21 years old who request coverage of a service that has not already
been determined to be covered, Vermont Medicaid will process the request pursuant to the

requirements of HCAR 4.106. Early and Periodic Screening. Diagnostic and Treatment (EPSDT)
Services.

(B) Filing an Exception Request; Decision on Exception Request

1. eovered-services-and-items—The-A beneficiary may file an exception request by sending the
requestrequest- and supporting medical documentation sheuld-be-sent-to-the Director-oftheto
Vermont Medicaid.-Office-of Vermont Health-Aceess-(OVHA)The-directer

2. Vermont Medicaid will-review-the-request-and-supporting-documentation-and-will make a good faith
effort to timely obtain any additional information necessary to determine whether to approve or
deny the exception request.

3. guickly-to-allow-theThe Ceommissioner of the Department of Vermont Health Access (DVHA)
or their designee will make a good faith effort to meke-a-deeisiondecide, within thirty days of
receipt of the request, to approve or deny the request. -within-thirty-days—tn-ne-case-will-arequest-fora

service or ttem-be-approved-foreoverage unless-its-medically neeessary-

#:4.105.2 Criteria

(A) The request must be for a beneficiary who is 21 years old or older, and the service must:

1. Fit within a category or subcategory of services described at 42 U.S.C. 1396d(a),

2. Be medically necessary pursuant to HCAR 4.101.1(c),

3. Be necessary due to extenuating circumstances that are unique to the beneficiary such that there would
be serious detrimental health consequences if the service was not provided, and

4. Have not been reviewed and denied approval by the Federal Drug Administration (FDA), i¥f the service
is subject to Federal-Brug-Administration-EDAYFDA approval.-the-FBA-has-not-reviewed-the-service
and denied-its-approval:

(B) If the requirements of 4.105.2(A) are met, the Commissioner of DVHA or their designee will consider the
following additional criterig, in combination, -with-the-abeve-criteriain determining whether to approve or

deny coverage of the serv1ce -

[ Formatted: Highiight




Agency of Human Services . Health Care Administrative Rule
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Medicaid Coverage of Exception Requests

—

. The service has not been identified in administrative rule or statute as a non-covered service, or, if the
service has been identified as non- covered and a reason for its non-coverage includes its lack of efficacy. then
there has been credible and material new evidence about the efficacy of the service since it was identified
as non-covered.

2. The service fits within a category or subcategory of services described at 42 U.S.C. 1396d(a) that is

offered by Vermont Medicaid for adults,

3. The service is consistent with the objective of the Medicaid Act (Title XIX of the Social Security

Act), to provide medical assistance to eligible individuals.

4. Denial of the service would be arbitrary. Vermont Medicaid may not deny coverage for a service [ Formatted: Highlight

solely based on its cost.

. The service is not experimental or investigational.
. The medical appropriateness and efficacy of the service has been demonstrated in credible

scientific evidence published in peer-reviewed literature or by medical experts in the relevant
clinical field.

N |Lh

7. Less expensive, medically appropriate alternatives are not available, or have been trialed and failed, [Formatted: Highlight

or are contraindicated for the beneficiary.
8. The service is primarily and customarily used to serve a medical purpose, and it is generally not

useﬁﬂ to an mdwldual in the absence of an 111ness, m]_ulry, or dlsablhgy Afe—them—e*teaaahng

eeﬂsequenees—r@&h&sewreeer—nemweﬁe%—net-prewdedﬂ

Dee&%@ﬂe&ﬂem#w#hﬂeﬁwbemge&eﬁsmwﬂbﬂwehe%mm

been—p;eseﬂted-er—d-rseevefedﬂ
9. If the request is for a brand-name prescription drug that is not coveredtheef—drugs- because the drug
manufacturer does not participate in the Federal Drug Rebate Program, then coverage of this drug

must be needed because the currently covered drug has not been effective in treating the beneficiary’s
medical condition or causes or is reasonably expected to cause adverse or harmful reactions in the

beneficiary.
e-arational basi ( Formatted: Not Highlight




Agency of Human Services _Health Care Administrative Rule
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Medicaid Coverage of Exception Requests

#4.105.3 Qutcomes

(A) (5 Tthe Ceommissioner or their designee will approve_or denys coverage of the service service-or-item
for the individual-beneficiary.

(B) For approvals and denials in the exception request process, the Commissioner or their designeeand adds
itto-alist-of pre-approved-services-or-itemswill determine whether to pursue administrative processes
(e.g.. state plan amendendment, administrative rule) that are necessary to cover the service by Vermont
Medicaid.s

1—2) Tthe-Ceommissioner-approves-coverage-of the serviee-or-item-for-the-individual-and-dees-not-add-itto-a list-of
pre-approved-services-or-items,;

%@%w&mm&%ne@mwwﬁhwremﬁem—%ﬁhﬂn&wé&ﬂ%d%&ﬂm

%&st—eﬁpre—a-ppreved—sewxees—er—}tem

M%mmem—@e&em&%d%e%m%&mﬁwpﬁ—appme%%m&e&sm

#4.105.4 Approvals

(A) Annually, The-Office-of Vernont-Health-Areeess DPVHAVermont Medicaid shaliwill -semiannuaty;
issuepublish on the DVHA website a repert-document updating the listiag of all-affirmativethe approved
coverage decisions -made under the ethis-exception request proeedure-process that do not result in the
service er-item-that-is-authorized-being-added-to-a-list-of -pre-approvedbeing considered for pursuit of
coverage by Vermont Medicaid, as described at -services-or-items4.105.3(B).

mspeeﬂon—tt—sh&ﬂ-beeempeseém—a—m&m&t-hat—pmteets beneﬁemﬂes—ﬂght—&efe&ﬁdeﬂ%mhw—]lhe
DemeortmentDVHA Vermont Medicaid will ensure that all Medicaid beneficiaries who are similarly
situated to the individual who has obtained coverage pursuant to the exceptions request process

are will-be-treated similarly with respect to coverage of the same service-er-item.

#4.105.5 Adverse Decisions

(_)_Aﬂ—ed#efse—éeets}eﬂ—&emVermont Medicaid will inform a beneficiary who receives an adverse decision of
their right to appeal -Ceommissionermay-be-appealedthrough the Staefair hearing process.

(B) A reviewing authority may not reverse the Commissioner’s or their designee’s decision unless it
determines that the decision was an abuse of discretion.

ANC) A request for a service for which there has been an sadverse decision may not be rerewed-byrenewed
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bythe same beneficiary until twelve months have elapsed since the previous final decision or until one of
the following has been demonstrated:

1. N-mew documentation of the individual's condition that was not available at the time of the prior
requests,

2._aA material change in the individual's condition,;

Naew and material medical evidence, or¥

3.

4. aA material change in technology has been demonstrated.

TFhe Office-of Vermeont- Health-Aceessshall-semiannually-issue-anlnterpretive Memeo-updating the listing-of-all
aﬁﬂmw&ag&deam%—mad&mde%ﬁm%dweﬁ%dmmmm&%me&%ﬁem—m

ﬁghﬁ&ee&ﬁdemhﬁy—Theéepaﬂmeﬂ&wﬂLensufe—tha{—allMed}emd—b e&eﬁelaﬁes—whe—afe—smﬂarly—ﬁ%uated—te—the
individual-whe-has-obtained-coverage-will-be-treated-similarly-with-respeet-to-coverage-of the same-service-or
e

H-under-this section-an-individual requests- thata-service-or-itern be-eovered; the followingcriteria-will-be-considered;
m—eembma%wﬂ—m—dete;mmng—whetheﬁ&eevmemee%ﬁem—feﬁhmdlﬂdu&l—aﬂd%er—teadd—ﬁ—t&a—hst—eﬂpre—
mkb&nﬂppmed%%emﬂ%belm—meﬁqaﬂ%wemgee&h&seme&%mw%&dem

{(A)—Are-there-extenuating eircumstances-that-are-unique-to-the-beneficiary-such-that-there-would
be—seﬂeus—de@;memal—hea}t-h—eeﬂsequenees—}ﬂhe—sewwe oF item were-not-provided?

(D)-Is-the service-or item-consistent-with-the-objeetives-of Title XEX?

(E)—Is-there-a-rational basis for exeluding-coverage-of the service-or-item?-The-purpese-of this-eriterion-is-to
ensure-that-the-department-does-not-arbitrarily-deny-coverage-for a-service-or-item—The-department-may
pot-deny-anindividualeoverage-fora-service-oritersolely based-on-its-cos
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4.105 Medicaid Coverage of Exception Requests

4.105.1 General

(A) Beneficiaries who are 21 years old and older may request coverage of a service that Vermont Medicaid
has not already determined to be a covered service. The request should be made using the Medicaid
Coverage Exception Request process described by this rule.

1. For beneficiaries who are under 21 years old who request coverage of a service that has not already
been determined to be covered, Vermont Medicaid will process the request pursuant to the
requirements of HCAR 4.106, Early and Periodic Screening, Diagnostic and Treatment (EPSDT)
Services.

(B) Filing an Exception Request; Decision on Exception Request

1. A beneficiary may file an exception request by sending the request and supporting medical
documentation to Vermont Medicaid.

2. Vermont Medicaid will make a good faith effort to timely obtain any additional information
necessary to determine whether to approve or deny the exception request.

3. The Commissioner of the Department of Vermont Health Access (DVHA) or their designee will
make a good faith effort to decide, within thirty days of receipt of the request, to approve or deny
the request.

4.105.2 Criteria
(A) The request must be for a beneficiary who is 21 years old or older, and the service must:

1. Fit within a category or subcategory of services described at 42 U.S.C. 1396d(a),

2. Be medically necessary pursuant to HCAR 4.101.1(c),

3. Be necessary due to extenuating circumstances that are unique to the beneficiary such that there would be
serious detrimental health consequences if the service was not provided, and

4. Have not been reviewed and denied approval by the Federal Drug Administration (FDA), if the service
is subject to FDA approval.

(B) If the requirements of 4.105.2(A) are met, the Commissioner of DVHA or their designee will consider the
following additional criteria, in combination, in determining whether to approve or deny coverage of the
service:

1. The service has not been identified in administrative rule or statute as a non-covered service, or, if the
service has been identified as non- covered and a reason for its non-coverage includes its lack of efficacy, then
there has been credible and material new evidence about the efficacy of the service since it was identified
as non-covered.

2. The service fits within a category or subcategory of services described at 42 U.S.C. 1396d(a) that is
offered by Vermont Medicaid for adults,

3. The service is consistent with the objective of the Medicaid Act (Title XIX of the Social Security
Act), to provide medical assistance to eligible individuals.

4. Denial of the service would be arbitrary. Vermont Medicaid may not deny coverage for a service

solely based on its cost.

. The service is not experimental or investigational.

. The medical appropriateness and efficacy of the service has been demonstrated in credible scientific

evidence published in peer-reviewed literature or by medical experts in the relevant clinical field.

7. Less expensive, medically appropriate alternatives are not available, or have been trialed and failed,

o\
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or are contraindicated for the beneficiary.

8. The service is primarily and customarily used to serve a medical purpose, and it is generally not useful
to an individual in the absence of an illness, injury, or disability.

9. If the request is for a brand-name prescription drug that is not covered because the drug manufacturer
does not participate in the Federal Drug Rebate Program, then coverage of this drug must be needed
because the currently covered drug has not been effective in treating the beneficiary’s medical
condition or causes or is reasonably expected to cause adverse or harmful reactions in the beneficiary.

4.105.3 Qutcomes

(A) The Commissioner or their designee will approve or deny coverage of the service for the beneficiary.

(B) For approvals and denials in the exception request process, the Commissioner or their designee will
determine whether to pursue administrative processes (e.g., state plan amendment, administrative rule)
that are necessary to cover the service by Vermont Medicaid.

4.105.4 Approvals

(A) Annually, Vermont Medicaid will publish on the DVHA website a document updating the list of the approved
coverage decisions made under the exception request process that do not result in the service being
considered for pursuit of coverage by Vermont Medicaid, as described at 4.105.3(B).

(B) Vermont Medicaid will ensure that all Medicaid beneficiaries who are similarly situated to the individual
who has obtained coverage pursuant to the exceptions request process are treated similarly with
respect to coverage of the same service.

4.105.5 Adverse Decisions

(A) Vermont Medicaid will inform a beneficiary who receives an adverse decision of their right to appeal
through the Statefair hearing process.

(B) A reviewing authority may not reverse the Commissioner’s or their designee’s decision unless it determines
that the decision was an abuse of discretion.

(C) A request for a service for which there has been an adverse decision may not be renewedbythe same

beneficiary until twelve months have elapsed since the previous final decision or until one of the following
has been demonstrated:

New documentation of the individual's condition that was not available at the time of the prior request,
A material change in the individual's condition,

New and material medical evidence, or

A material change in technology has been demonstrated.

PV



Executive

1 of2

VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

https://legislature.vermont.gov/statutes/chapter/03/025

The Vermont Statutes Online have been updated to include the actions of the 2023 session of the General

Assembly.

NOTE: The Vermont Statutes Online is an unofficial copy of the Vermont Statutes Annotated that is provided as a

convenience.

Title 3: Executive
Chapter 25: Administrative Procedure

Subchapter 1: General Provisions
§ 800. Purpose

§ 801. Short title and definitions

§8 802-805. Repealed. 1981, No. 82, § 7(1).

§ 803. Repealed. 1981, No. 82, § 7(2).

§ 804. Repealed. 1981, No. 82, § 7(3).

§ 805. Repealed. 1981, No. 82, § 7(4).

§ 806. Procedure to request adoption of rules or procedures; guidance documents
§ 807. Declarato'ryjudgment on validity or applicability of rules

§ 808. Procedure to request declaratory rulings by agencies

Subchapter 2: Contested Cases

8 809. Contested cases; notice; hearing; records

§ 809a. Enforcement of subpoenas; compulsion of testimony
§ 809b. Modification of subpoena or discovery order

§ 810. Rules of Evidence,; official notice

§ 811. Examination of evidence by agency

§ 812. Decisions and orders

§ 813. Ex parte consultations

§ 814. Licenses

§ 815. Judicial review of contested cases

§ 816. Exemptions

1/23/2024, 9:40 AM
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Subchapter 3: Rulemaking; Procedures; Guidance Documents

8§ 817. Legislative Committee on Administrative Rules

§ 818. Secretary of State; centralized rule system

§ 819. Repealed. 1981, No. 82, § 7(6).

8§ 820. Interagency Committee on Administrative Rules
8§ 821-830. [Reserved.]

8§ 831. Required policy statements and rules

8 832. Exemptions; limitations

8§ 832a, 832b. Repealed. 2017, No. 156 {Adj. Sess.), § 2.
8§ 833. Style of rules

§ 834. Periodic review of rules and forms

8 835. Procedures and guidance documents

§ 836. Procedure for adoption of rules

§ 837. Prefiling

§ 838. Filing of proposed rules

§ 839. Publication of proposed rules

§ 840. Public hearing and comment

§ 841. Final proposal

§ 842. Review by Legislative Commitiee

8§ 843. Filing of adopted rules

§ 844. Emergency rules

§ 845. Effect of rules

§ 846. Remedies for procedural failures

§ 847. Availability of adopted rules; rules by Secretary of State
8§ 848. Rules repeal; amendment of authority; notice by agency

§ 849. Repealed. 2017, No. 156 (Adj. Sess.), § 2.

Full Text of Chapter

https://legislature.vermont.gov/statutes/chapter/03/025

1/23/2024, 9:40 AM
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VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

The Vermont Statutes Online have been updated to include the actions of the 2023 session of the General
Assembly.

NOTE: The Vermont Statutes Online is an unofficial copy of the Vermont Statutes Annotated that is provided as a
convenience.

Title 33 : Human Services

Chapter 019 : Medical Assistance
Subchapter 001 : Medicaid

(Cite as: 33 V.S.A. § 1901)
8§ 1901. Administration of program

(@)(1) The Secretary of Human Services or designee shall take appropriate action,
including making of rules, required to administer a medical assistance program under
Title XIX (Medicaid) and Title XXI (SCHIP) of the Social Security Act.

(2) The Secretary or designee shall seek approval from the General Assembly prior
to applying for and implementing a waiver of Title XIX or Title XXI of the Social Security
Act, an amendment to an existing waiver, or a new state option that would restrict
eligibility or benefits pursuant to the Deficit Reduction Act of 2005. Approval by the
General Assembly under this subdivision constitutes approval only for the changes that
are scheduled for implementation. '

(3) [Repealed.]

(4) A manufacturer of pharmaceuticals purchased by individuals receiving State
pharmaceutical assistance in programs administered under this chapter shall pay to the
Department of Vermont Health Access, as the Secretary’s designee, a rebate on all
pharmaceutical claims for which State-only funds are expended in an amount that is in
proportion to the State share of the total cost of the claim, as calculated annually on an
aggregate basis, and based on the full Medicaid rebate amount as provided for in
Section 1927(a) through (c) of the federal Social Security Act, 42 U.S.C. § 1396r-8.

(b) [Repealed.]

(c) The Secretary may charge a monthly premium, in amounts set by the General
Assembly, per family for pregnant women and children eligible for medical assistance
under Sections 1902(a)(10)(A)i)(11), (IV), (V1), and (VII) of Title XIX of the Social Security Act,
whose family income exceeds 195 percent of the federal poverty level, as permitted

1of3 ' 1/23/2024, 9:41 AM
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under section 1902(r)(2) of that act. Fees collected under this subsection shall be
credited to the State Health Care Resources Fund established in section 1901d of this
title and shall be available to the Agency to offset the costs of providing Medicaid
services. Any co-payments, coinsurance, or other cost sharing to be charged shall also
be authorized and set by the General Assembly.

(d)(1) To enable the State to manage public resources effectively while preserving and
enhancing access to health care services in the State, the Department of Vermont
Health Access is authorized to serve as a publicly operated managed care organization
(MCO).

(2) To the extent permitted under federal law, the Department of Vermont Health
Access shall be exempt from any health maintenance organization (HMO) or MCO
statutes in Vermont law and shall not be considered to be an HMO or MCO for purposes
of State regulatory and reporting requirements. The MCO shall comply with the federal
rules governing managed care organizations in 42 C.F.R. Part 438. The Vermont rules on
the primary care case management in the Medicaid program shall be amended to apply
to the MCO except to the extent that the rules conflict with the federal rules.

(3) The Agency of Human Services and Department of Vermont Health Access shall
report to the Health Care Oversight Committee about implementation of Global
Commitment in a manner and at a frequency to be determined by the Committee.
Reporting shall, at a minimum, enable the tracking of expenditures by eligibility category,
the type of care received, and to the extent possible allow historical comparison with
expenditures under the previous Medicaid appropriation model (by department and
program) and, if appropriate, with the amounts transferred by another department to the
Department of Vermont Health Access. Reporting shall include spending in comparison
to any applicable budget neutrality standards.

(e) [Repealed.]

(f) The Secretary shall not impose a prescription co-payment for individuals under age
21 enrolled in Medicaid or Dr. Dynasaur.

(g) The Department of Vermont Health Access shall post prominently on its website
the total per-member per-month cost for each of its Medicaid and Medicaid waiver
programs and the amount of the State’s share and the beneficiary’s share of such cost.

(h) To the extent required to avoid federal antitrust violations, the Department of
Vermont Health Access shall facilitate and supervise the participation of health care
professionals and health care facilities in the planning and implementation of payment
reform in the Medicaid and SCHIP programs. The Department shall ensure that the
process and implementation include sufficient State supervision over these entities to
comply with federal antitrust provisions and shall refer to the Attorney General for
appropriate action the activities of any individual or entity that the Department
determines, after notice and an opportunity to be heard, violate State or federal antitrust

https://legislature.vermont.gov/statutes/section/33/019/01901
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laws without a countervailing benefit of improving patient care, improving access to
health care, increasing efficiency, or reducing costs by modifying payment methods.
(Added 1967, No. 147, § 6; amended 1997, No. 155 (Adj. Sess.), § 21; 2005, No. 159 (Ad;j.
Sess.), 8 2; 2005, No. 215 (Adj. Sess.), § 308, eff. May 31, 2006; 2007, No. 74, § 3, eff.
June 6, 2007; 2009, No. 156 (Adj. Sess.), § E.309.15, eff. June 3, 2010; 2009, No. 156
(Adj. Sess.), § 1.43; 201, No. 48, § 164, eff. Jan. 1, 2012; 2011, No. 139 (Adj]. Sess.), § 51, eff.
May 14, 2012; 2011, No. 162 (Ad]. Sess.), § E.307.6; 2011, No. 171 (Adj. Sess.), 8§ 41c; 2013,
No. 79, § 23, eff. Jan. 1, 2014; 2013, No. 79, § 46; 2013, No. 131 (Adj. Sess.), § 39, eff. May
20, 2014; 2013, No. 142 (Adj. Sess.), § 98; 2017, No. 210 (Adj]. Sess.), § 3, eff. June 1, 2018.)

hitps://legislature.vermont.gov/statutes/section/33/019/01901
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Search Rules
Deadline For Public Comment

Deadline: Aug 16, 2023

The deadline for public comment has expired. Contact the agency or primary
contact person listed below for assistance.

Rule Details

Rule Number: 23P021

Title: Medicaid Coverage of Exception Requests.
Type: Standard

Status: Proposed

Agency: Agency of Human Services

Legal Authority: 3 V.S.A. § 801(b)(11); 33 V.S.A. § 1901(a)(1)

This rule sets forth the criteria for Medicaid coverage
pursuant to the Exceptions Request process. It
amends current Medicaid Services Rule 7104 titled
Summary: "Requesting Coverage Exceptions." Revisions
include: (1)stating that the process only applies to
beneficiaries age 21 years old or older, (2) stating

1/23/2024, 8:48 AM
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that certain criteria are mandatory, (3) clarifying
eligibility criteria, (4)changing the frequency that
certain approved exception requests are published on
the website of the Department of Vermont Health
Access, and (5) removing references to the
Interpretive Memo process and incorporating related
processes into the rule.

Medicaid beneficiaries; Agency of Human Services
including its Departments; health care providers; and
Persons Affected: health law, policy and related advocacy and
community-based organizations and groups
including the Office of Health Care Advocate.

The rule does not increase or lessen an economic
burden on any person or entity including no impact
on the State's gross annualized budget in fiscal year
2024. The changes and amendments to eligibility
criteria for an Exception Request conform the rule
with current practice.

Posting date: Jun 28,2023

Economic Impact:

Hearing Information

Hearing 08-09-2023 2:00 PM
date:

Location: Waterbury State Office Complex, Cherry A Conference Room
Address: 280 State Drive
City: Waterbury

State: VT
Zip: 05671
Hearing

Notes:

Hearing 08-09-2023 2:00 PM
date:

Location: Virtual Hearing via Microsoft Teams

Address: Meeting ID: 272 420 340 708 Passcode: DP3BZD

City: call in (audio only) +1 802-552-8456,,591587067#

State: VT

Zip: n/a

Hearing Link:https://gcc02.safelinks.protection.outlook.com/ap/t-59584e83/?urlhttps3
Notes:  a547-964964d03e6¢2522257d&data057C017CSOS. StatutoryFilings40vermo

Contact Information

1/23/2024, 8:48 AM
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Information for Primary Contas
PRIMARY CONTACT PERSON - A PERSON WHO IS ABLE TO ANSWER QUE
Level: Primary
Name: Ashley Berliner
Agency: Agency of Human Services
Address: Waterbury State Office Complex, 280 State Drive

City: Waterbury

State: VT

Zip: 05671

Telephone: 8025789305

Fax: 802-241-0450

Email: linda.mclemore@vermont.gov

Website  https://humanservices.vermont.gov/rules-policies/health-care-rules/health-c:
i S——

Address: £

Information for Secondary Cont

SECONDARY CONTACT PERSON - A SPECIFIC PERSON FROM WHOM COPI
MAY ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFF

Level: Secondary

Name: Linda Narrow McLemore

Agency: Agency of Human Services

Address: Waterbury State Office Complex, 280 State Drive

City: Waterbury

State: VT

Zip: 05671

Telephone: 802-779-3258

Fax: 802-241-0450

Email: linda.mclemore@vermont.gov

. SEND A COMMENT

Keyword Information

Keywords:

Exception Request
Requesting Coverage Exception
. Medicaid
Health Care Administrative Rules
HCAR
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VERMONT STATE ARCHIVES & RECORDS ADMINISTRATION (VSARA)

(802) 828-2863

Seven Days
TO: Legals (legals@sevendaysvt.com)
Kaitlin Montgomery(kaitlin@sevendaysvt.com)

Tel: (802) 865-1020 x110.
Attn: Kaitlin Montgomery

The Caledonian Record
Julie Poutré (adv@caledonian-record.com)

Tel: 748-8121 FAX: 748-1613

Times Argus / Rutland Herald
Melody Hudson {classified.ads@rutlandherald.com)
Elizabeth Marrier elizabeth.marrier@rutlandherald.com

Tel: 802-747-6121 ext 2238
FAX: 802-776-5600

The Valley News
(advertising@vnews.com)

Tel: 603-298-8711
FAX: 603-298-0212

The Addison Independent
(legals@addisonindependent.com)

Tel: 388-4944  FAX: 388-3100
Attn: Display Advertising

The Bennington Banner / Brattleboro Reformer
Lylah Wright (lwright@reformer.com)

Tel: 254-2311 ext. 132 FAX: 447-2028
Attn: Lylah Wright

The Chronicle
(ads@bartonchronicle.com)

Tel: 525-3531  FAX: 525-3200

Herald of Randolph
(ads@ourherald.com)

Tel: 728-3232  FAX:728-9275
Attn: Brandi Comette

Newport Daily Express
(jlafoe ®@newportvermontdailyexpress.com)

Tel: 334-6568  FAX: 334-6891
Attn: Jon Lafoe

News & Citizen (mike@stowereporter.com)}

Irene Nuzzo (irene@newsandcitizen.com and ads@stowereporter

.com removed from distribution list per Lisa Stearns.

Tel: 888-2212  FAX:888-2173
Attn: Bryan

St. Albans Messenger
Legals (legals@samessenger.com)

Tel: 524-9771 ext. 117 FAX: 527-
1948
Attn: Ben Letourneau

The Islander
(islander@vermontislander.com)

Tel: 802-372-5600 FAX: 802-372-3025

Vermont Lawyer
(hunter.press.vermont@gmail.com)

Attn: Will Hunter

FROM: APA Coordinator, VSARA
RE: The "Proposed State Rules " ad copy to run on
PAGES INCLUDING THIS COVER MEMO:

Date of Fax:

January 23, 2024
July 6, 2023

*NOTE* 8-pt font in body. 12-pt font max. for headings - single space body. Please
include dashed lines where they appear in ad copy. Otherwise minimize the use of white

space. Exceptions require written approval.

If you have questions, or if the printing schedule of your paper is disrupted by holiday etc.
please contact VSARA at 802-828-3700, or E-Mail sos.statutoryfilings@vermont.gov, Thanks.




PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of
these notices is to give the public a chance to respond to the proposals. The public notices for administrative
rules are now also available online at https://secure.vermont.gov/SOS/rules/ . The law requires an agency to
hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association
having at least 25 members.

To make special arrangements for individuals with disabilities or special needs please call or write the contact
person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rule(s) or
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may
also submit comments in writing to the Legislative Committee on Administrative Rules, State House,
Montpelier, Vermont 05602 (802-828-2231).

Vermont Use of Public Waters Rules.
Vermont Proposed Rule: 23P017
AGENCY: Agency of Natural Resources

CONCISE SUMMARY: The proposed rule is an amendment to Section 3 and Appendix A of the Vermont Use of
Public Waters Rules (UPW), Environmental Protection Rule Chapter 32. The rule proposes to regulate
"wakesports" involving a "wakeboat" on certain lakes and ponds in Vermont. The ruie would prohibit such
wakesports on lakes, ponds, and reservoirs that do not have a minimum of 50 contiguous acres that are both
500 feet from shore on all sides and a minimum of 20 feet deep (eligibility rule). The rule would also limit such
wakesports to these defined areas that are 500 feet from shore and 20 feet deep (operating rule). Finally, the
rule would require a "wakeboat" to only be used in one lake per summer unless the wakeboat is
decontaminated at a certified Dept. of Environmental Conservation (DEC) service provider (home lake rule).
This rule is in response to a petition that was submitted to DEC in March 2022, requesting that DEC regulate
wakeboats on certain Vermont lakes. A few editorial corrections are also being made.

FOR FURTHER INFORMATION, CONTACT: Oliver Pierson, Agency of Natural Resources, Davis Building, 3" Floor,
1 National Life Drive, Montpelier, Vermont 05620-3522 Tel: 802-490-6198 Fax: 802-828-1544 Email:
oliver.pierson@vermont.gov URL: https://dec.vermont.gov/watershed/lakes-ponds/rulemaking.

FOR COPIES: Katelyn Ellermann, Agency of Natural Resources, Davis Building, 2nd Floor, 1 National Life Drive,
Montpelier, Vermont 05620-3901 Tel: 802-522-7125 Fax: 802-828-1544 Email:
katelyn.ellerman@vermont.gov.

Rule 5.400 5.400 Petitions to Construct Electric and Gas Facilities Pursuant to 30 V.S.A. § 248.
Vermont Proposed Rule: 23P018
AGENCY: Public Utility Commission

CONCISE SUMMARY: Section 248 of Title 30 of the Vermont Statues annotated requires persons seeking to
build certain electric generation, electric or gas transmission, or energy storage facilities to obtain a certificate
of public good from the Commission. Commission Rule 5.400 implements the requirements of Section 248.



The proposed amendments serve four primary purposes. First, they provide increased clarity on the
information that must be filed for a Section 248 petition to be considered complete. Second, they update the
means by which parties can exchange and collect information in response to technological advances and our
experience with the COVID-19 pandemic. Third, they provide clarity on the processes that must be followed
when petitioners seek to amend projects that are under review, or have been reviewed and approved. Fourth,
the amendments simplify the process for certain persons and entities to intervene as parties in Section 248
cases.

FOR FURTHER INFORMATION, CONTACT: John J. Cotter, Esq., Vermont Public Utility Commission, 112 State
Street, 4th Floor, Montpelier, VT 05602 Tel: 802-461-6364 Fax: 802-828-3352 Email: john.cotter@vermont.gov
URL: https://epuc.vermont.gov/?q=node/64/156798.

FOR COPIES: Elizabeth Schilling, Esq., Vermont Public Utility Commission, 112 State Street, 4th Floor,
Montpelier, VT 05602 Tel: 802-828-1164 Fax: 802-828-3352 Email: glizabeth.schilling@vermont.gov.

5.100 Rule Pertaining to Construction and Operation of Net-Metering Systems (the "Net-Metering Rule").
Vermont Proposed Rule: 23P019
AGENCY: Public Utility Commission

CONCISE SUMMARY: This rulemaking involves amendments to the Net-Metering Rule, including changes to
the definition of the term "preferred site"; limits on the amount of forest clearing associated with projects on
"preferred sites"; updates to the registration and application processes for net-metering systems; changes to
project amendment processes and requirements; clarifications regarding the rates applicable to expanded
net-metering systems; updates to the transfer and extension requirements for net-metering system
certificates of public good; the addition of language authorizing utilities to propose tariffs assessing locational
adjustor fees for constrained areas of the grid; changes to update the Rule consistent with state statute and
other Commission rules, including the Commission's Rules of Practice and Interconnection Rule; changes
acknowledging the use of ePUC - the Commission's electronic filing system; and other changes to otherwise
improve, clarify, and streamline the Rule.

FOR FURTHER INFORMATION, CONTACT: Jake Marren, Vermont Public Utility Commission, 112 State St. 4t"
Floor, Montpelier, VT 05602 Tel: 802-828-2358 Fax: 802-828-3351 Email: jake.marren@vermont.gov URL:
https://puc.vermont.gov/about-us/statutes-and-rules.

FOR COPIES: Elizabeth Schilling, Vermont Public Utility Commission, 112 State St. 4th Floor, Montpelier, VT
05602 Tel: 802-828-2358 Email: elizabeth.schilling@vermont.gov.

Rule 5.500: Interconnection Procedures for Proposed Electric Generation Resources and Energy Storage
Devices.

Vermont Proposed Rule: 23P020

AGENCY: Public Utility Commission

CONCISE SUMMARY: This rulemaking involves amendments to the interconnection rule, including revising the
amount of the application fee; adopting standards for the interconnection of storage facilities; updating the
procedures for filing an application with the interconnecting utility; establishing simplified procedures for
small projects; revising the screening criteria for projects; updating the technical standards applicable to the
review of all projects; and establishing requirements for limited export projects. The Commission has
reorganized the structure of the proposed rule to improve readability and reduce repetition compared to the
current rule.



FOR FURTHER INFORMATION, CONTACT: Jake Marren, Vermont Public Utility Commission, 112 State St. 41
Floor, Montpelier, VT 05602 Tel: 802-828-2358 Fax: 802-828-3351 Email: jake.marren@vermont.gov URL:
https://puc.vermont.gov/about-us/statutes-and-rules.

FOR COPIES: Mary Jo Krolewski, Vermont Public Utility Commission, 112 State St. 4th Floor, Montpelier, VT
05602 Tel: 802-828-2358 Fax: Fax: 802-828-3351 Email: Mary-lo.Krolewski@vermont.gov.

Medicaid Coverage of Exception Requests.
Vermont Proposed Rule: 23P021
AGENCY: Agency of Human Services

CONCISE SUMMARY: This rule sets forth the criteria for Medicaid coverage pursuant to the Exceptions Request
process. It amends current Medicaid Services Rule 7104 titled "Requesting Coverage Exceptions.” Revisions
include: (1)stating that the process only applies to beneficiaries age 21 years old or older, (2) stating that
certain criteria are mandatory, (3) clarifying eligibility criteria, (4)changing the frequency that certain approved
exception requests are published on the website of the Department of Vermont Health Access, and (5)
removing references to the Interpretive Memo process and incorporating related processes into the rule.

FOR FURTHER INFORMATION, CONTACT: Ashley Berliner, Agency of Human Services, 280 State Drive,
Waterbury, VT 05671-1000 Tel: 802-578-9305 Fax: 802-241-0450 Email: AHS.MedicaidPolicy@vermont.gov.
URL: https://humanservices.vermont.gov/rules-policies/health-care-rules/health-care-administrative-
rules-hcar.

FOR COPIES: Linda Narrow McLemore, Agency of Human Services, 280 State Drive, Waterbury, VT 05671-1000
Tel: 802-779-3258 Fax: 802-241-0450 Email: Linda.McLemore@Vermont.gov.




