Final Proposed Filing - Coversheet FINAL PROPOSED RULE #5}5\"? &P
Final Proposed Filing - Coversheet
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
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the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.
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rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule 1s marked for publication. Publication of notices will be charged
back to the promulgating agency.
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1. TITLE OF RULE FILING:
Rule 4.500 Safety of Hydroelectric Dams

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
22P' 036

3. ADOPTING AGENCY:
Vermont Public Utility Commission

4. PRIMARY CONTACT PERSON:

(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RUZE).
Name: Micah Howe
Agency: Vermont Public Utility Commission
Mailing Address: 112 State Street, Montpelier, VT 05620
Telephone: (802)238-2358 Fax:
E-Mail: micah.howe@vermont.gov
Web URL (WHERE THE RULE WILL BE POSTED):
https://puc.vermont.gov/about-us/statutes-and-rules

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Elizabeth Schilling
Agency: Vermont Public Utility Commission
Mailing Address: 112 State Street, Montpelier, VT 05620
Telephone: (802) 828-2358 Fax:
E-Mail: elizabeth.schilling@vermont.gov
6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
( 'DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL,

LIMITING ITS PUBLIC RELEASE, OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?) No

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

7. LEGAL AUTHORITY / ENABLING LEGISLATION:
(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

30 V.S.A. § 2(c); 10 V.S.A. & 1081
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8.

EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY:

Section 2(c) of Title 30 of the Vermont Statutes
Annotated allows the Vermont Public Utility Commission
("Commission") to initiate rulemaking proceedings on
issues within its jurisdiction. Section 1081 of Title
10 of the Vermont Statutes Annotated gives the
Commission jurisdiction over nonfederal dams and
projects that relate to or are incident to the
generation of electric energy for public use or as a
part of a public utility system.

9. THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED
RULE.
10. THE AGENCY HAS INCLUDED WITH THIS FILING A LETTER

11

12.

13,

14.

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL

THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

The proposed revisions to Commission Rule 4.500 (Safety
of Hydroelectric Dams) update the hazard classification
definitions and assessment guidance for dams within the

LS.

Commission's jurisdiction to coordinate with the
definitions and assessment guidance in the Agency of
Natural Resources' ("ANR") Dam Safety Rule (20P006),
adopted August 1, 2020.

EXPLANATION OF WHY THE RULE IS NECESSARY:

The Commission and ANR have split jurisdiction over
dams 1in the State. The Commission has jurisdiction
over non-federal power producing dams, while ANR has
jurisdiction over non-power producing and state-owned
dams. On August 1, 2020, ANR adopted its Dam Safety
Rule as required by Act 161 of 2018. TILike Commission
Rule 4.500, ANR's rule categorizes dams under its

Revised November 1, 2021 page 3
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16.

17.

18.

19,

jurisdictions using hazard classifications that, among
other things, dictate the safety inspection frequencies
required for the dams. On February 11, 2022, the State
Auditor released a report on ANR's dam safety program,
noting a discrepancy between the hazard classification
definitions applied by ANR and the Commission. The
Auditor recommended that the Commission update the
hazard classification definitions in its dam safety
rule to match the classifications in ANR's rule, which
are more protective of public safety.

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

The proposed revisions to Commission Rule 4.500 change
the hazard classification definitions to match ANR's
Dam Safety Rule, resulting in consistent application of
hazard classifications to Vermont dams by ANR and the
Commission.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Owners of Vermont dams that are subject to Commission
Jurisdiction.

Members of the public in areas surrounding Commission-
regulated dams.

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

Although all owners of the 22 Vermont dams under the
Commission's jurisdiction will be subject to the
revised rule, most will not see any economic impact due
to the revised hazard classifications. The proposed
revisions could result in four dams under Commission
jurisdiction currently classified as "significant"”
hazards being reclassified as "high" hazard dams. A
dam classified as "high" hazard is subject to a safety
inspection interval of five years, rather than the 10-
year safety inspection interval for "significant"
hazard dams. If a dam is reclassified from significant
to high hazard, the dam owners will incur inspections
costs every five years rather than every 10 years
(Green Mountain Power Corporation, Coaticook River
Water Power Company, and the Carthusian Foundation).

A HEARING WAS HELD.

Revised November 1, 2021 page 4
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20. HEARING INFORMATION

21.

(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 1/17/2023

Time: 02:30 PM

Street Address: https://meet.goto.com/408610061 OR call
1 (571) 317-3116 and enter Pin # 408-610-061

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
01/25/2023

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

Vermont Public Utility Commission

Dam

Hazard Classification

Revised November 1, 2021 page 5
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Adopting Page

Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
Rule 4.500 safety of Hydroelectric Dams

2. ADOPTING AGENCY:
Vermont Public Utility Commission

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

e NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOGH#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

SOS Log#86-73; 4.500 Safety of Hydroelectric Dams;
January 8, 1990, (December 2017, agency name change
from Public Service Board).
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State of Vermont [phone] 802-828-3322 Kristin L. Clouser, Secretary
Agency of Administration [fax] 802-828-2428
109 State Street

Montpelier, VT 05609-0201
www.aoa.vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: November 14, 2022, virtually via Microsoft Teams
Members Present: Chair Douglas Farnham, Brendan Atwood, Diane Bothfeld, Jared Adler, Jennifer
' Mojo, John Kessler, Diane Sherman, Donna Russo-Savage, Michael Obuchowski
(left at 3:10 PM), Incoming Chair Sean Brown
Minutes By: Melissa Mazza-Paquette

e 2:00 p.m. meeting called to order, welcome and introductions.

o Note: Agency of Administration Chief Operating Officer Sean Brown has been appointed to serve
as chair of ICAR effective December 1, 2022.
¢ Review and approval of minutes from the October 10, 2022 meeting.

e No additions/deletions to agenda. Agenda approved as drafted.
e No public comments made.
e Presentation of Proposed Rules on pages 2-3 to follow.

o Independent External Review of Health Care Service Decisions, Department of Financial
Regulation
o Rule 4.500 Safety of Hydroelectric Dams, Vermont Public Utility Commission
e Chair Farnham shared his gratitude for his involvement with ICAR as this was his last meeting, and
thanked members for their service and the importance of the work of ICAR.
Next scheduled meeting is December 12, 2022 at 2:00 p.m.
¢ 3:19 p.m. meeting adjourned.

e ]
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Proposed Rule: Rule 4.500 Safety of Hydroelectric Dams, Vermont Public Utility Commission
Presented By: Micah Howe

Motion made to accept the rule by Diane Bothfeld, seconded by Brendan Atwood, and passed unanimously
with the following recommendations:

Economic Impact Analysis #6: Include potential costs or cost range, and frequency.

Economic Impact Analysis #7: Include number of inspections to undergo.

Environmental Impact Analysis, #4: Expand to include reasoning such as its separately regulated.
Environmental Impact Analysis, #9: Incorporate positive impacts.

Public Input Maximization Plan: Include virtual option information.

Annotated Rule 4.510 (C): Clarify in #8 of the Proposed Filing Coversheet that this would be hazard
classifications, guidance, or system assessment.

7. Economic Impact Statement: Review last rate increase information from at least one dam and add to
show how it may or may not impact electric rates.

G P 08 B
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Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:
Rule 4.500 Safety of Hydroelectric Dams

2. ADOPTING AGENCY:
Vermont Public Utility Commission

3. CATEGORY OF AFFECTED PARTIES:

LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS

ANTICIPATED:

Owners of Vermont dams that are subject to Commission
jurisdiction.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC

SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

Revised November 1, 2021 page 1
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The amended rule will not have any impact on public
education, public schools, local school districts, or
taxpayers.

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

None. The amended rule will not impose costs on
schools.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING

IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

The proposed amended rule includes new hazard
classification definitions, which could result in the
reclassification of some dams and, as a result,
increase safety inspection costs for small businesses
that own Vermont dams under the Commission's
jurisdiction. Regular safety inspections are an
essential component of dam safety program and costs
vary widely depending on the complexity of the dam
facility. Any costs resulting from increased
inspection frequencies will be minor and spread over
time, with inspection frequencies increasing from once
every 10 years to once every five years for dams
reclassified from significant to high hazard. The
Commission estimates that less than five dams could
potentially be reclassified, only two of which may be
owned by small businesses. Any effect on utility rates
will be negligible due to the limited scope of the rule
change. According to one dam owner, Green Mountain
Power Corporation, safety inspection costs range from
$10,000 to $20,000 for its dams and the rule change is
not expected to have an impact on its electric rates.

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.

If a dam is reclassified into a higher hazard class due
to the new definitions, the dam owner must abide by the
dam safety inspection requirements. The proposed

Revised November 1, 2021 page
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amended hazard classification definitions will align
the Commission's definitions with ANR's recently
adopted definitions and modern dam safety practices,
resulting in consistent classification of dams in
Vermont and increased public safety as recommended by
the State Auditor and a report from the American
Society of Civil Engineers.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:
Updating the hazard classifications in Commission Rule
4.500 will remove an inconsistency between the hazard
classification definitions applied by the Commission
and ANR to dams within their respective jurisdictions,
but could potentially result in increased dam safety
inspection costs for a small number of dam owners. The
additional costs associated with those inspections will
provide a public safety benefit and increase the safety
of the affected dams. Not updating the hazard
classifications would avoid any additional inspection
costs, but would maintain the inconsistency in the
State's regulation of dams and the public safety risks
that could result from the Commission's less stringent
hazard classification definitions.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
The Commission reviewed the Auditor's report, ANR's
hazard classification definition, and the Commission's
database of Commission-regulated dams and their hazard
classifications. The Commission also requested
comments from interested parties on safety inspection
costs and anticipated rate impacts. The database shows
that four dams regulated by the Commission are
classified as "significant" hazards. The proposed
revisions to the hazard classification definitions
result in a more stringent "significant" hazard
classification definition. The Commission's current
definition allows dams with risks from failure that
include "few" losses of life to qualify as
"significant" hazard dams. Under the proposed revised

Revised November 1, 2021 page
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definition, only dams that have no probable loss of
life will qualify as "significant" hazards. If a dam
"will probably cause loss of human life,”™ it will be
classified as a "high" hazard dam and will be subject
to more frequent safety inspection requirements.

Revised November 1, 2021 page
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Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

Impacts on the emission of greenhouse gases
Impacts on the discharge of pollutants to water
Impacts on the arability of land

Impacts on the climate

Impacts on the flow of water

Impacts on recreation

Or other environmental impacts

1. TITLE OF RULE FILING:
Rule 4.500 Safety of Hydroelectric Dams

2. ADOPTING AGENCY:
Vermont Public Utility Commission

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS,; BUILDING
INFRASTRUCTURE; LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
None.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

None. This rule is about dam safety, not water
quality. Dam-related water quality issues are
regulated under 10 V.S.A. 1082 and 1086. Section 1086
requires that the Commission include all conditions
that the Vermont Agency of Natural Resources determines
are necessary for the attainment of water quality

Revised November 1, 2021 page 1
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standards in any orders the Commission issues under
section 1082.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
None.

6. RECREATION: EXPLAIN HOW THE RULE IMPACT RECREATION IN THE STATE:
None.

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
None.

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'’S
ENVIRONMENT:
None.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
The Commission reviewed the Auditor's report, ANR's
hazard classification definition, and the Commission's
database of Commission-regulated dams and their hazard
classifications. The proposed amended rule will only
affect the safety classification of existing dams in
Vermont that are regulated by the Commission; it will
not affect the environmental regulations applicable to
that dam. If the amended rule results in the
reclassification of a dam, it will increase the
frequency of safety inspections but will not otherwise
change the operation of the dam or hydroelectric
facilities.

Revised November 1, 2021 page 2



Administrative Procedures
Public Input Maximization Plan

Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:
Rule 4.500 Safety of Hydroelectric Dams

2. ADOPTING AGENCY:
Vermont Public Utility Commission

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

The Commission held a public hearing on the proposed
rule. Since individuals across the State may have an
interest in this rule, the public hearing was held
virtually to maximize public participation.

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

The Commission has provided notice of the proposed rule
changes to the owners of dams subject to Commission
regulation and other parties that have participated in
the Commission's dam~related proceedings. The
Commission also requested comments from interested
parties regarding cost impacts. The proposed rule
adopts the hazard classifications contained in ANR's
Dam Safety Rule and ANR is aware that the Commission is
working on adopting its hazard classification
definitions.

Revised November 1, 2021 page 1



STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Case No. 22-4420-RULE

Proposed revisions to Vermont Public Utility
Commission Rule 4.500 on the Safety of
Hydroelectric Dams

VYERMONT DEPARTMENT OF PUBLIC SERVICE’S COMMENTS

On October 10, 2022, the Vermont Public Utility Commission (“Commission”) filed with
the Vermont Secretary of State an initial proposal for revisions to Commission Rule 4.500. The
Commission issued a request for comments on the proposed revisions on January 6, 2023. A
public hearing in the above-referenced case was held on January 17, 2023.

The Vermont Department of Public Service has reviewed the proposed rule revisions and
supports the Commission’s revisions.

Dated at Montpelier, Vermont this 25% day of January 2023.

VERMONT DEPARTMENT OF PUBLIC SERVICE

By: /s/James H. Porter
James H. Porter, Director for Public Advocacy
112 State Street
Montpelier, VT 05620
(802) 828-4003
james.porter(@vermont.gov




STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Proposed revisions to Vermont Public Utility )
Commission Rule 4.500 on the Safety of ) Case No. 22-4420-RULE
Hydroelectric Dams )

VERMONT INDEPENDENT POWER PRODUCERS ASSOCIATION
COMMENTS ON PROPOSED RULE 4.500 AMENDMENTS

Background
On October 10, 2022, the Vermont Public Utility Commission (“Commission” or

“PUC”), issued a preliminary notice of its intent to modify its existing Rule 4.500 (adopted in
2009) which governs the safety of hydroelectric dams under the Commission’s jurisdiction in
Vermont. The preliminary notice stated in pertinent part:

The proposed revisions to Rule 4.500 in this rulemaking will update the
Commission’s hazard classification definitions that apply to hydroelectric
dams under Commission jurisdiction in Vermont. These changes will
bring consistency to the hazard classifications applied by the Commission
and the DEC for dams under their respective jurisdictions, as well as
consistency in the high, significant, and low hazard potential definitions
provided in Commission Rule 4.500 and the Federal Emergency
Management Agency’s Federal Guidelines for Dam Safety (2004).

Notice of Proposed Rule at 2.

On November 8, 2022, the Clerk of the Commission issued a Memorandum informing
that on October 13, 2022, the Commission submitted paperwork to the Interagency Committee
on Administrative Rules (“ICAR”) to revise Rule 4.500. The paperwork included a proposed
revised Rule 4.500 together with a redlined markup of the Rule. The Memorandum explained
that after the Interagency Committee on Administrative Rules completes its review, the proposed
Rule will be filed with the Vermont Secretary of State. At that time, a formal notice of the rule
will be published, and a public comment period will be established.

The Vermont Independent Power Producers Association (“VIPPA”) has reviewed the
preliminary proposed rule revisions submitted to ICAR and wishes to raise an issue with the

Commission to clarify that the scope of Rule 4.500 does not apply to nonfederal dams subject to



Case No 22-4420-RULE

VIPPA Comments

December 2, 2022

Page 2 of 4

Federal Energy Regulatory Commission (“FERC”) licensing or exemption, and proposes that the
Commission clarify this intent in the proposed rule revisions.

Analysis

FERC regulates dam safety pursuant to a broad delegation of power from Congress under
Part I of the Federal Power Act of 1935 (“FPA”). California v. Federal Energy Regulatory
Commission, 495 U.S. 490, 496, 110 S. Ct. 2024 (1990)(“Congress clearly intended a broad
federal role in the development and licensing of hydroelectric power”). FERC has promulgated
dam safety regulations for dams that it licenses and regulates. See 18 CFR Part 12 (FERC Dam
Safety Regulations adopted pursuant to the FPA, entitled: “Safety of Water Power Projects and
Project Works”) (updated 12/16/21, FERC Order No. 880).

In recognition of FERC’s governing role, Vermont’s Dam Safety Law, 10 VSA Ch. 43,
and in particular, 10 VSA § 1081 (“Jurisdiction of Department [of Environmental Conservation]
and Public Utility Commission™) expressly excludes from PUC and Vermont Department of
Environmental Conservation (“DEC”) jurisdiction of the regulation of dams subject to FERCs
licensing authority under the FPA:

§ 1081. Jurisdiction of Department and Public Utility Commission

(a) Powers and duties. Unless otherwise provided, the powers and duties
authorized by this chapter shall be exercised by the Department, except
that the Public Utility Commission shall exercise those powers and duties
over nonfederal dams and projects that relate to or are incident to the
generation of electric energy for public use or as a part of a public utility
system. Nonfederal dams at which the generation of electric energy is
subject to licensing jurisdiction under the Federal Power Act, 16 U.S.C.
chapter 12, subchapter 1, shall not be under the jurisdiction of the
Public Utility Commission.

10 VSA 1081(a)(emphasis added). Therefore, any nonfederal dam located in Vermont
that is subject to FERC licensing is not subject to the jurisdiction of the PUC.

FERC’s preemptive authority is also recognized in Vermont’s electric generation siting
statute, 30 VSA § 248, which excepts from the PUC’s siting authority jurisdiction over
“hydroelectric generation facilities subject to licensing jurisdiction under the Federal Power

Act, 16 U.S.C. chapter 12, subchapter 1.” 30 VSA § 248(a)(3)(emphasis added).



FERC:

Case No 22-4420-RULE
VIPPA Comments
December 2, 2022

Page 3 of 4

DEC’s Dam Safety Rule similarly states that it does not apply to dams licensed by the

§37-105 Applicability

This rule shall apply to non-federal, non-power dams in the State of
Vermont under jurisdiction of the Agency of Natural Resources,
Department of Environmental Conservation (the Department). It applies to
dam registration, classification, inspection, application and approval to
construct, re-construct, alter, repair, breach, or remove a dam, as well as
related standards including design standards, operation and maintenance
standards, inspection standards, and Emergency Action Plans. This rule
shall not apply to dams owned and operated by the United States
government or dams subject to a Federal Energy Regulatory
Commission license or exemption (power and/or federal dams), or dams
under the jurisdiction of the Vermont Public Utility Commission (power
dams).

https://dec.vermont.gov/water-investment/dam-safety/dam-safety-statute-and-rules

(emphasis added).

Recommendation

VIPPA respectfully recommends that following ICAR’s review, and before the public

comment period commences, the Commission modify the draft rule changes to include a section

on applicability, similar to the DEC rule quoted above, that states:

Applicabili

“This rule shall not apply to dams owned and operated by the United States
government or dams subject to a Federal Energy Regulatory Commission
license or exemption (power and/or federal dams).”

Thank you for your consideration of these comments.



Case No 22-4420-RULE
VIPPA Comments
December 2, 2022

Page 4 of 4

DATED at Burlington, Vermont, this 2™ day of December, 2022.

Respectfully submitted,

PAUL FRANK + COLLINS P.C.
Attorneys for Vermont Independent Power
Producers Association

A s

Kimberly K. Hayden, Esq.
One Church Street

P.O. Box 1307

Burlington, VT 05402-1307
(802) 860-4134
khayden@pfclaw.com

By:
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Proposed revisions to Vermont Public Utility )
Commission Rule 4.500 on the Safety of ) Case No. 22-4420-RULE
Hydroelectric Dams )

VERMONT INDEPENDENT POWER PRODUCERS ASSOCIATION
REQUEST PURSUANT TO 3 VSA § 840

On December 2, 2022, the Vermont Independent Power Producers Association
(“VIPPA”) provided detailed comments on the proposed revisions to Vermont Public Utility
Commission (“Commission” or “PUC”) Rule 4.500, requesting the Commission to modify the
Rule to clarify that its scope does not apply to nonfederal dams subject to Federal Energy
Regulatory Commission (“FERC”) licensing or exemption. VIPPA commented that in
recognition of FERC’s governing role, Vermont’s Dam Safety Law, 10 VSA Ch. 43, and in
particular, 10 VSA § 1081 (“Jurisdiction of Department [of Environmental Conservation] and
Public Utility Commission’) expressly excludes from PUC and Vermont Department of
Environmental Conservation (“DEC”) jurisdiction of the regulation of dams subject to FERCs
licensing authority under the FPA:

§ 1081. Jurisdiction of Department and Public Utility Commission

(a) Powers and duties. Unless otherwise provided, the powers and duties
authorized by this chapter shall be exercised by the Department, except
that the Public Utility Commission shall exercise those powers and duties
over nonfederal dams and projects that relate to or are incident to the
generation of electric energy for public use or as a part of a public utility
system. Nonfederal dams at which the generation of electric energy is
subject to licensing jurisdiction under the Federal Power Act, 16 U.S.C.
chapter 12, subchapter 1, shall not be under the jurisdiction of the
Public Utility Commission.

10 VSA 1081(a)(emphasis added). Therefore, any nonfederal dam located in Vermont that is
subject to FERC licensing is not subject to the jurisdiction of the Commission.

FERC’s preemptive authority is also recognized in Vermont’s electric generation siting
statute, 30 VSA § 248, which excepts from the Commission’s siting authority jurisdiction over
“hydroelectric generation facilities subject to licensing jurisdiction under the Federal Power

Act, 16 U.S.C. chapter 12, subchapter 1.” 30 VSA § 248(a)(3)(emphasis added).
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DEC’s Dam Safety Rule similarly states that it does not apply to dams licensed by the

§37-105 Applicability

This rule shall apply to non-federal, non-power dams in the State of
Vermont under jurisdiction of the Agency of Natural Resources,
Department of Environmental Conservation (the Department). It applies to
dam registration, classification, inspection, application and approval to
construct, re-construct, alter, repair, breach, or remove a dam, as well as
related standards including design standards, operation and maintenance
standards, inspection standards, and Emergency Action Plans. This rule
shall not apply to dams owned and operated by the United States
government or dams subject to a Federal Energy Regulatory
Commission license or exemption (power and/or federal dams), or dams
under the jurisdiction of the Vermont Public Utility Commission (power
dams).

https://dec.vermont.gov/water-investment/dam-safety/dam-safety-statute-and-rules (emphasis

added).
Before the Commission adopts a final proposed Rule 4.500, VIPPA respectfully requests

the Commission, pursuant to 3 V.S.A. § 840, to modify the Rule to reflect the limits of the

Commission’s jurisdiction as outlined in VIPPA’s comments or, if it fails to do this, explain the

reason for its decision not to so modify the Rule.!

13 VSA 841 provides in relevant part:

(1) With the final proposal, the agency shall include a statement that succinctly and

separately addresses each of the following:

(A) how the proposed rule is within the authority of the agency ... .(2) When an agency decides in a final
proposal to overrule substantial arguments and

considerations raised for or against the original proposal or to reject suggestions with

respect to separate requirements for small businesses, the final proposal shall include a

description of the reasons for the agency's decision.

(emphasis added).



Case No 22-4420-RULE
VIPPA Request Pursuant to 3 VSA §§ 840 and 841

February 24, 2023
Page 3 of 4
DATED at Burlington, Vermont, this 24th day of February, 2023.
Respectfully submitted,
PAUL FRANK + COLLINS P.C.

Attorneys for Vermont Independent Power
Producers Association

LA s

Kimberly K. Hayden, Esq.
One Church Street

P.O. Box 1307

Burlington, VT 05402-1307
(802) 860-4134
khayden@pfclaw.com

By:
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FILED AND DISTRIBUTED ELECTRONICALLY

Holly R. Anderson, Clerk of the Commission
Vermont Public Utility Commission

112 State Street

Montpelier, VT 05620-2701

RE: Proposed Revisions to VPUC Rule 4.500
Case No. 22-4420-RULE

Dear Ms. Anderson:

In accordance with the Commission’s January 6, 2023 Request for Comments, the Vermont Natural
Resources Council (VNRC) and the Vermont Council of Trout Unlimited (VTTU) file the following
comments on the proposed revisions to the Commission’s Rule 4.500, Safety of Hydroelectric Dams.

VNRC and VTTU have a long-standing interest in dam safety issues. Beginning in 2014, we worked with
legislators, Agency of Natural Resources staff and others on several bills that ultimately led, in 2018, to
amendments to 10 V.S.A. chapter 43. We continued our work on these issues as an active participant in
the stakeholder group convened by the Department of Environmental Conservation (DEC) to assist with
development of its dam safety rule, adopted in 2020.

The Commission has addressed some of the shortcomings of the current Rule 4.500 noted by the
Vermont State Auditor in his January 14, 2022 letter, specifically updated criteria to be used to
determine the appropriate hazard classification for a dam. However, we are perplexed by the absence of
changes to the inspection frequency that would bring Commission requirements in line with those of the
DEC, the Federal Energy Regulatory Commission (FERC) and other states.

Specifically, the proposed rule would retain the current dam inspection frequency of five years for high
hazard and 10 years for significant hazard. In contrast, DEC’s 2020 rule requires inspections on two and
five year cycles for high and significant hazard structures, respectively. DEC’s requirements are in line
with those of several other New England States. FERC requirements are even more strict, with annual
inspections required of both high and significant hazard dams. The Auditor’s 2022 letter to the
Commission noted the need to address the shortcomings in the current rule of both the hazard
classification criteria and the inspection schedule, which the revision fails to do.

Dam failures in recent years, and the resultant loss of life and property and infrastructure damage, have
prompted raising standards to reduce the risk associated with the construction and operation of dams.



A significant aspect of that work is more frequent and complete dam inspections. More frequent
inspections mean higher dam operation costs, but those costs are justified by making those living and
working downstream more safe. While the impact on utility rates should be considered in this
rulemaking, maintaining low rates should not be a higher priority than public safety.

In conclusion, the proposed rule should be changed to adopt the same periodic inspection schedule as
the Department of Environmental Conservation.

Thank you for the opportunity to comment.
Sincerely yours,

Karina Dailey and Jon Groveman
Vermont Natural Resource Council

Jared Carpenter
Vermont Council of Trout Unlimited
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163 Acorn Lane
Colchester, Vermont 05446
Jason Lisai (802) 655-8723
Director, Generation & Relay Operations Jjason.lisai@greenmountainpower.com

January 25, 2023
Via ePUC

Micah Howe, Staff Attorney
Vermont Public Utility Commission
112 State Street, Drawer 20
Montpelier, VT 05620-2701

Re: Case No. 22-4420-RULE - Green Mountain Power Comments on Proposed
Revisions to Vermont Public Utility Commission Rule 4.500 on the Safety of
Hydroelectric Dams

Dear Mr. Howe,

In response to your January 6, 2023 memorandum to Participants in the above-referenced
rulemaking, Green Mountain Power (GMP) is providing comments on the following topics:

e Typical cost or cost ranges of the periodic inspections of dams required for dams
regulated by the Commission; and
e Any anticipated effect of increased inspection frequencies on utility rates.

Based on a review of recently completed inspections and planned future inspections of PUC
regulated sites, below are anticipated inspection cost ranges, in 2023 dollars, for each hazard
classification requiring recurring inspections:

e High — $10,000 (simple) to $20,000 (complex)
e Significant — $10,000 (simple) to $20,000 (complex)
e Low—$10,000 (simple) to $15,000 (complex)

The estimated costs provided above do not include special inspections, such as dive/underwater,
drone/robotic, penstock, or detailed gate inspections. They also do not include creating new or
redoing engineering analyses such as stability, hydrology, or hydraulics. However, there is also a
potential cost savings when multiple inspections are completed at one time that is not factored
into the above costs.

GMP already performs dam safety inspections of PUC regulated projects on a routine basis in
conformance with Rule 4.500 and therefore would not anticipate any additional cost impacts to
customers. However, if any additional costs are incurred due to increased inspection
requirements, they would be passed directly on to customers through our power supply costs.
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If you have any questions or require additional information, please contact me at
jason.lisai@greenmountainpower.com or at 802.655.8723.

Sincerely,

el

Jason Lisai
Director, Generation & Relay Operations
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State of Vermont
Public Utility Commission

RULE 4.500 SAFETY OF HYDROELECTRIC DAMS
Responsiveness Summary
February 27, 2023

During the public comment period for Rule 4.500, Safety of Hydroelectric Dams, the
Vermont Public Utility Commission (“Commission”) received four written comments.

Vermont Department of Public Service

The Vermont Department of Public Service filed comments stating that it supports the
Commission’s proposed revisions to Rule 4.500.

The Commission has not made any changes to the proposed rule in response to this
comment.

Vermont Independent Power Producers Association

The Vermont Independent Power Producers Association (“VIPPA”) filed comments
asking the Commission to include a statement in the proposed rule revision clarifying that the
Commission’s dam safety rule does not apply dams owned and operated by the United States
government or dams under the jurisdiction of the Federal Energy Regulatory Commission
(“FERC”) by license or exemption.

The addition of an applicability statement will clarify that the application of the
Commission’s Rule 4.500 is consistent with the statutory jurisdiction set by 10 V.S.A. § 1081,
which excludes nonfederal dams subject to FERC licensing from Commission jurisdiction. The
Commission has added an applicability statement in new section 4.505 in response to this
comment, which clarifies that Rule 4.500°s applicability is consistent with the statutory
jurisdiction:

4.505 Applicability
This rule applies to dams that are under the jurisdiction of the Public Utility

Commission pursuant to 10 V.S.A. § 1081.

2~~~ VERMONT




Vermont Natural Resources Council

The Vermont Natural Resources Council’s (“VNRC”) comments state that the proposed
changes address some of the shortcomings of the current rule text by updating the criteria to be
used to determine the appropriate hazard classification for dams under the Commission’s
jurisdiction. However, VNRC questioned why the proposed changes did not also update the
inspection frequency requirements to match those required by the Vermont Department of
Environmental Conservation’s (“DEC”) dam safety rule, the Federal Energy Regulatory
Commission rules, and other state requirements. VNRC concluded that the proposed rule should
adopt the same periodic inspection schedule as the DEC rule.

The Commission’s Notice of Proposed Rule, issued on October 10, 2022, in Case No. 22-
4420-RULE, referenced a letter sent to the State Auditor that stated the reason why the
Commission was not updating inspection frequencies in this rulemaking. The letter explained
that, although the Commission had initially planned to update both the hazard potential
classifications and inspection frequencies in Rule 4.500 to match DEC’s dam safety rule, the
Commission was unable to update the inspection frequencies because DEC had not yet
determined the substantive requirements for its comprehensive and periodic inspections. The
letter included the following explanation:

The Commission’s understanding is that the more frequent periodic inspections
under DEC’s Dam Safety Rules will be less comprehensive than the specific
requirements of the Commission’s rule, and that the less frequent comprehensive
inspection will include more specific requirements than the Commission’s rule.
Although we will not know the specific requirements of DEC’s inspection types for
certain until DEC completes its rulemaking, the Commission’s current inspection
requirements likely fall somewhere between those of DEC’s Dam Safety Rules—
less frequent and more involved than DEC’s periodic inspections, but more
frequent and less involved than DEC’s comprehensive inspections. Until we know
the specific requirements of DEC’s periodic and comprehensive inspections,
however, the Commission cannot fully harmonize its dam safety rule with DEC’s
Dam Safety Rules.!

DEC held a public interest group meeting for phase two of its dam safety rulemaking
process on February 15, 2023. The phase two rulemaking process will result in additional rules
that complement DEC’s existing dam safety rule and define the substantive requirements of the
DEC’s comprehensive and periodic inspections. Once the DEC’s phase-two rulemaking is

! The August 24, 2022, letter to the Auditor is attached to this Responsiveness Summary.



.

complete, the Commission will initiate its own second-phase rulemaking to update the inspection
frequencies and requirements of Rule 4.500.

The Commission has not made any changes to the proposed rule in response to this
comment.

Green Mountain Power Corporation

On January 6, 2023, the Commission requested comments from any interested parties
about the typical cost of dam safety inspections required by the Commission’s dam safety rule
and any anticipated effects on utility rates if increased inspection frequencies are necessary.
Only Green Mountain Power Corporation (“GMP”) provided comments responding to the
Commission’s request.

GMP stated that it reviewed recently completed inspections of its dams and found the
following cost ranges, organized by hazard classification:

e High hazard: $10,000 (simple) to $20,000 (complex)
e Significant hazard: $10,000 (simple) to $20,000 (complex)
e Low hazard: $10,000 (simple) to $15,000 (complex)

GMP states that its dam safety inspections are already performed on a routine basis and does not
anticipate any additional cost impacts to ratepayers from the rule revision.

The Commission has not made any changes to the proposed rule in response to this
comment.
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4.500 SAFETY OF HYDROELECTRIC DAMS

4.505 APPLICABILITY

This rule applies to dams that are under the jurisdiction of the Public Utility Commission
pursuant to 10 V.S.A. § 1081.

4.510 Size and Hazard Classifications

(A) Dams shall be categorized by size. The size category shall be determined by height
or storage, whichever gives the larger size category. The height of a dam and its
storage shall both be established with respect to its maximum storage potential,
measured from the natural bed of the water course to the maximum water storage
elevation. For the purpose of determining size category, the maximum water storage
elevation shall be considered to be the height above streambed as defined in section

4.521(B).
Category Storage (ac-ft) Height (ft)
SMALL <1,000 <40
MEDIUM >1,000 and <50,000 >40 and <100
LARGE >50,000 >100

(B) Dams shall also be classified by hazard potential. The hazard potential classification
of a dam pertains to potential loss of human life or property damage in the area
downstream of the dam in the event of failure of the dam.

Classification General Definition

Dams where failure or mis-operation will probably cause loss of human
life.

HIGH

Dams where failure or mis-operation results in no probable loss of human
life but can cause economic loss, environment damage, disruption of
lifeline facilities, or other impacts. Significant hazard potential
classification dams are often located in predominantly rural or agricultural

areas but could be located in areas with population and significant
infrastructure.

SIGNIFICANT

Dams where failure or mis-operation results in no probable loss of human
life and low economic and environmental losses.

LOW

A dam that meets the “low” hazard definition, above, but is only capable of
impounding less than 500,000 cubic feet.

MINIMAL
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The following additional guidance is provided and shall apply to dams subject to
this rule:
Classification Loss Categories Criteria
p : Probable or Certain (oneor more) (extensive downstream
Direct Loss of Life j : - : .
residential, commercial, or industrial development)
HIGH Property Losses Not considered for this classification
Lifeline Losses Not considered for this classification
Environmental Losses |Not considered for this classification
Direct Loss of Life None expected
Property Losses Major or extensive public and private facilities
SIGNIFICANT |Lifeline Losses Disruption of essential or critical facilities and access
) Major or extensive mitigation required or impossible to
Environmental Iosses =
mitigate
Direct Loss of Life None expected
Private agricultural lands, equipment and isolated non-
Property Losses : — :
occupied buildings, non-major roads.
LOW ) : 3 : = -
o No disruption of services — repairs are -cosmetic or rapidly
Lifeline Losses ;
repairable damage
Environmental I.osses |Minimal incremental damage
MINIMAL Same as LOW hazard, above
Hazard Potential Peotential
FLit E 1

Q
[ 8
ahitation)
ac
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maximum storage-potential-of less-than fifteen-acrefeet shall be-classified-in-the
“Minimalhazard-classunlessreclassified-pursuant-to-paragraph-(b)-

(CB)  Any dam may be reclassified to another hazard class by means of a petition
brought by the owner or operator of the dam, the Department of Public Service, on
the Commission’s own motion, or by a petition brought pursuant to section 1095 of
Title 10 of the Vermont Statutes Annotated. A proceeding based upon such a
petition shall be a contested case for purposes of Chapter 25 of Title 3 of the
Vermont Statutes Annotated._When determining whether to reclassify a dam’s

hazard classification, the Commission shall systematically assess the four loss types
in the following order: life, property, lifeline, and environmental losses.

(1) Direct Loss of Life. Loss of life potential is to be established based on available
mapping, engineering judgement, and inundation mapping of the area downstream of
the dam. Analyses of loss of life potential shall consider the extent of development
and associated population at risk, time of flood wave travel, flow depth and
velocities, and warning time.

(2) Property Losses. Property losses are evaluated by assessing both direct
economic loss to downstream properties due to dam failure, and indirect economic
impact due to loss of dam services (i.e., impact on a community due to loss of water
supply or flood control protection). Public, commercial, and private property losses
shall be considered, including damage to bridges, roads, utilities, downstream dams,

buildings, and homes.

(3) Lifeline Losses. Indirect threats to life caused by the interruption of lifeline
services due to dam failure shall be considered. This includes loss of access to
medical and emergency facilities, loss of access to utilities such as drinking water,
wastewater and power supply, or loss of communication infrastructure. The
importance of the lifeline and anticipated outage shall be considered.

(4) Environmental Losses. Environmental impact downstream caused by the
incremental flood wave produced by dam failure shall be considered. The
assessment of environmental loss shall consider the damage that would normally be
expected as a result of the magnitude flood event under which the dam failure
occurred. If environmental losses are reversible or expected to mitigate or self-
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remediate within five years, they shall be considered L.ow or Minimal. If major or
extensive mitigation is required or losses are severe or permanent, they shall be
considered Significant. Examples of Significant environmental losses include
release of hazardous or toxic material in sediment accumulated behind a dam, release
of hazardous or toxic material from landfills or storage facilities caused by a dam
failure, release of wastewater, release of high levels of accumulated sediment, mine
tailings, loss or long term impact to threatened or endangered species habitat, or

other natural resource concerns determined by the Commission with consultation
from the Vermont Agency of Natural Resources.

H(5) Dam in Series. If an upstream dam failure has the capability to create failure
of a downstream dam because of its incremental flood wave, it shall have the same
or higher hazard potential classification as the downstream dam.

(DE)  Unless reclassified pursuant to the foregoing procedure, a dam’s hazard class
shall be that identified in the Vermont Dam Inventory maintained by the Vermont
Department of Environmental Conservation, pursuant to 10 V.S.A. § 1108.Unless
classified-or reclassified-pursuant-to-paragraphs(C)-or-(P)-a-damshall be-classedin
the-same-hazard-class-to-whieh-itis-assigned by-the U-S—Army Corps-of Engineers
WGWM%OMWGEM%M&M—
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4.515 Inventory

The Commission shall maintain at its offices an inventory of all dams in the state which
are subject to the Commission’s regulatory jurisdiction under 10 V.S.A. § 1105. It shall be the
duty of each owner or operator, upon request, to inspect such inventory and inform the
Commission of any inaccuracies or omissions. In addition, it shall be a continuing duty of each
owner or operator to inform the Commission of any change made to the height, storage, installed
capacity, or ownership of a dam.

4.520 Safety Inspection

4.521 Definitions
For purposes of this Rule:

(A) “Independent consultant” means any person who:

(1) Is approved by the Federal Energy Regulatory Commission to do inspections
pursuant to 18 C.F.R. Chapter I Part 12 Subpart D; and
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(2) Is not, and has not been within two years before being retained to perform an
inspection under this subpart, an employee of the owner or operator or its
affiliates or an agent acting on behalf of the owner or operator or its affiliates.
Having been retained to perform an inspection shall not constitute having been
an employee or agent.

(B) “Height above streambed” means:

(1) For a dam with a spillway, the vertical distance from the lowest elevation of the
natural streambed at the downstream toe of the dam to the maximum water
storage elevation possible without any discharge from the spillway. The
maximum water storage elevation is the elevation of the spillway crest or the top
of any gates or flashboards, whichever is higher. If the spillway is determined to
be inadequate, under standards of or accepted by the U. S. Army Corps of
Engineers, the maximum water storage elevation will be the elevation of the
non-overflow section of the top of the dam;

(2) For a dam without a spillway, the vertical distance from the lowest elevation of
the natural streambed at the downstream toe of the dam to the lowest point on
the crest of the dam.

(C) “Dam” means any barrier (including its appurtenant structures and adjacent
supporting natural features) constructed across a waterway to control the flow or
raise the level of water, or behind which water is impounded or pumped for later
release, over which the Commission has jurisdiction pursuant to Chapter 43 of Title
10 of Vermont Statutes Annotated.

(D) “Lifeline” means a structure or service indispensable for maintaining or protecting

life, including but not limited to key transportation links such as bridges or
highways: power supply lines; potable water connection or supply; or sanitary sewer
connection.

4.522 Applicability
(A) Safety Inspection shall be required of any dam:

(1) That is more than twenty-five feet in height above streambed or that has a gross
storage capacity of more than 750 acre-feet; or

(2) That has a significant or high hazard potential or is determined by the
Commission to require inspection under this Rule.
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4.523

4.524

4.525

(B) The owner of any dam which must be inspected by an independent consultant
pursuant to regulation by the Federal Energy Regulatory Commission, or which is
inspected for safety by employees or agents of the Federal Energy Regulatory
Commission, may file with the Commission a copy of the report of such inspection.
Unless otherwise determined by the Commission, such filing shall satisfy the
inspection requirement of this Rule.

(C) The owner of any dam included in the description set forth in subsection (A), but
which is not inspected pursuant to Federal Energy Regulatory Commission
regulations as defined in subsection (B), must file a report of an independent
consultant as defined in the ensuing sections of this Rule.

Exemption
(A) Upon written request from the owner or operator, the Commission may grant an

exemption from the requirement for inspection (or any part of that requirement) in
extraordinary circumstances that clearly establish good cause for exemption.

(B) Good cause for exemption may include the finding that the dam in question meets
the criteria for low hazard potential as defined by section 4.510(B).

Initial Reports
The initial inspection and report under this rule shall be completed not later than:

(A) For dams which are inspected pursuant to Federal Energy Regulatory Commission
rule, a copy of the most recent inspection report shall be filed within ninety days of
the effective date of this Rule.

(B) For dams not subject to federal inspection requirements:

(1) For dams in the large size category or the high hazard class, two years from the
effective date of this rule.

(2) For all other dams to which the inspection requirement applies, three years from
the effective date of this rule.

Time of Subsequent Inspections and Reports

(A) General rule. After the initial inspection and report under this subpart, subsequent
inspections under this subpart must be completed and the reports on them filed at the
following intervals:
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(1) For dams which are inspected pursuant to Federal Energy Regulatory
Commission rule, within thirty days of the availability of each scheduled
inspection report.

(2) For dams not subject to federal inspection requirements:

(a) Five years for dams classed as large or high hazard under section 4.510;
(b) Ten years for dams classed as medium or of significant hazard.

(B) Extension of time. For good cause shown, the Commission may extend the time for

filing an independent consultant’s report under this subpart.

4.526 Specific Inspection Requirements
Scope of inspection. The inspection by the independent consultant shall include:

(A) Due consideration of all relevant reports on the safety of the dam made by, or written
under the direction of, federal or state agencies or made by other consultants;

(B) Physical field inspection of the project works and review and assessment of all
relevant data concerning:

(1) Settlement;

(2) Movement;

(3) Erosion;

(4) Seepage;

(5) Leakage;

(6) Cracking;

(7) Deterioration,;

(8) Seismicity;

(9) Internal stress and hydrostatic pressures;
(10) The functioning of foundation drains and relief wells;
(11) The stability of critical slopes;

(12) Regional and site geological conditions.

(C) Specific evaluation of:

(1) The effects of overtopping of non-overflow structures;

(2) The structural adequacy and stability of structures under all credible loading
conditions;

(3) The relevant hydrological data accumulated since the dam was constructed or
last inspected under this subpart;
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(4) The history of the performance of the dam through analysis of data from
monitoring instruments; and

(5) The quality and adequacy of maintenance, surveillance, and methods of
operations for the protection of public safety.

(D) Evaluation of spillway adequacy. The adequacy of any spillway must be evaluated
by considering hazard potential which would result from failure of the project works
during flood flows.

(1) If structural failure would present a hazard to human life or cause significant
property damage, the independent consultant must evaluate the ability of project
works to withstand the loading or overtopping which may occur from a flood up
to the probable maximum flood or the capacity of spillways to prevent the
reservoir from rising to an elevation that would endanger the project works.

(2) If structural failure would not present a hazard to human life or cause significant
property damage, spillway adequacy may be evaluated by means of a design
flood of lesser magnitude than the probable maximum flood, if the report of the
independent consultant pursuant to subsection 4.527 provides a detailed
explanation of the basis for the finding that structural failure would not present a
hazard to human life or cause significant property damage.

4.527 Report of the Independent Consultant

General requirement. Following inspection of a project development as required under
this subpart, the independent consultant shall prepare a report, and the owner or operator shall
file two copies of that report with the Commission. The report shall conform to the provisions of
this section.

(A) General information in the initial report. The first report filed under this subpart for
any dam shall contain:

(1) A map of the region indicating the location of the dam;

(2) Plans, elevations, and sections of the dam,;

(3) A summary of the design assumptions, design analyses, spillway design flood,
and the factors of safety used to evaluate the structural adequacy and stability of
the dam; and

(4) A summary of the geological conditions that may affect the safety of the project
works.

(B) Information required for all reports. Any report of an independent consultant filed
under this subpart shall contain the information specified in this paragraph:
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(1) Analyses. The report shall:

(a) Analyze fully the safety of the dam and the maintenance and methods of
operation of the development in light of the independent consultant’s
reviews, field inspections, assessments, and evaluations described in
subsection 4.526;

(b) Identify any changes in the information and analyses required by paragraph
(a) of this subsection that have occurred since the last report by an
independent consultant and analyze the implications of those changes; and

(c) Analyze the adequacy of existing monitoring instruments, periodic
observation programs, and other methods of monitoring project works and
conditions affecting the safety of the project or project works with respect
to the dam.

(2) Recommendations. Based on the independent consultant’s field observations
and evaluations of the project works and the maintenance, surveillance, and
methods of operations of the dam, the report shall contain the independent
consultant’s recommendations regarding:

(a) Any corrective measures necessary for maintaining the integrity of the
structures, for improving methods of operation of the dam, or for improving
maintenance or surveillance procedures; and

(b) A reasonable time to carry out each corrective measure.

(3) Dissenting views. If the inspection and report were conducted and prepared by
more than one independent consultant, the report shall clearly indicate the
substance of any dissenting views concerning the analyses or recommendations
of the report that may be held by any individual consultant.

(4) List of participants. The report shall identify all professional personnel who
have participated in the inspection of the project or in preparation of the report
and shall identify the independent consultant who directed those activities.

(5) Statement of independence. The independent consultant shall declare that all
conclusions and recommendations in the report are made independently of the

owner or operator and its employees and representatives.

(6) Signature. The report shall be signed by each independent consultant
responsible for the report.

4,528 Review
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Every five years the Commission shall conduct a review of the exemptions of dams
which have been exempted from periodic inspection pursuant to 4.522(A) or 4.523. Such review
shall focus on changed conditions concerning each dam which may indicate that inspection
ought to be required.

4.530 Corrective Measures

4.531 Emergency Corrective Measures

If, in the course of an inspection, an independent consultant discovers any condition for
which emergency corrective measures are advisable, the independent consultant shall
immediately notify the owner or operator, and the owner or operator shall report that condition to
the Commission and take corrective action as required under subsection 4.532.

4.532 Taking Corrective Measures After the Report
(A) Corrective plan and schedule.

(1) Not later than sixty days after the report of the independent consultant is filed
with the Commission, or fifteen days in the case of emergency corrective
measures reported pursuant to 4.531, the owner or operator shall submit to the
Commission two copies of a plan and schedule for designing and carrying out
any corrective measures that the owner or operator proposes.

(2) The plan and schedule may include any proposal, including taking no action,
that the owner or operator considers a preferable alternative to any corrective
measure recommended in the report of the independent consultant. Any
proposed alternative must be accompanied by the owner or operator’s complete
detailed analysis and evaluation in support of that alternative.

(B) Carrying out the plan. The owner or operator shall complete all corrective measures
in accordance with the plan and schedule submitted to the Commission, as approved
or modified by the Commission.

(C) Notwithstanding the above, if corrective action is required by any federal agency,
including the Federal Energy Regulatory Commission, and the owner or operator
complies with the instructions provided by such federal agency, such compliance
shall constitute sufficient action under this section.

(D) Extension of time. For good cause shown, the Commission may extend the time for
filing the plan and schedule required by this section.

4.540 On-going Care
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4.541 Reporting of Safety-related Conditions

(A) Oral report. An owner or operator shall report to the Commission by telephone any

(B)

©)

condition affecting the safety of a dam, as defined in subsection (C) of this section.
The oral report shall be made as soon as practicable after that condition is
discovered, without interfering with any necessary or appropriate emergency repair,
alarm, or other emergency action.

Written report. Following the initial oral report required in subsection (A), the
owner or operator shall submit to the Commission a written report on the condition
affecting the safety of the dam. The written report shall be submitted within thirty
days and shall contain such information as the Commission directs including:

(1) The causes of the condition;

(2) A description of any unusual occurrences or operating circumstances preceding
the condition;

(3) An account of any measure taken to prevent worsening of the condition;

(4) A detailed description of any damage to the dam and the status of any repair;

(5) A detailed description of any personal injuries;

(6) A detailed description of the nature and extent of any property damages; and

(7) Any other relevant information requested by the Commission.

“Condition affecting the safety of a dam” means any condition, event, or action
which might compromise the safety, stability, or integrity of the dam or its ability to
function safely for its intended purpose, or which might otherwise adversely affect
life, health, or property. Conditions affecting the safety of a dam include, but are not
limited to:

(1) Unscheduled rapid draw-down of impounded water;

(2) Failure of any facility that controls the release or storage of impounded water,
such as a gate or a valve;

(3) Failure or unusual movement, subsidence, or settlement of any part of a dam;

(4) Unusual concrete deterioration or cracking, including development of new
cracks or the lengthening or widening of existing cracks;

(5) Piping, slides, or settlements of materials in any dam, abutment, dike, or
embankment;

(6) Significant slides or settlements of materials in areas adjacent to reservoirs;

(7) Significant damage to slope protection;

(8) Unusual instrumentation readings;

(9) New seepage or leakage or significant gradual increase in pre-existing seepage
or leakage;

(10) Sinkholes;

(11) Significant instances of vandalism or sabotage;
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(12) Natural disasters, such as floods or earthquakes;
(13) Any other signs of instability.

4.542 Commission Action

On the basis of any oral or written report made under this section, the Commission may
order the owner or operator to take any action reasonably required to correct the condition or
conditions reported. The Commission may retain a consultant to inspect any dam and, if the
inspection reveals any unsafe condition which the owner or operator should have discovered and
reported, may require the owner or operator to pay the cost of the inspection.

4.543 Emergency Plans
(A) The owner or operator of any dam which is required to maintain an emergency
action plan by the Federal Energy Regulatory Commission shall file a copy of the
Commission’s approval letter for its most recent plan.

(B) The copy of the emergency action plan approval letter shall be filed within sixty days
of the adoption of this rule, or within thirty days of an owner’s receipt of such letter,
whichever is later.

(C) The owner of a dam which is classified as high or intermediate hazard, but which is
not required by the Federal Energy Regulatory Commission to maintain an
emergency action plan, may be required by the Commission to develop a plan to
protect lives and property downstream. Any plan so developed shall be filed with
the Vermont Emergency Management Division.
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4,500 SAFETY OF HYDROELECTRIC DAMS

4.505 APPLICABILITY

This rule applies to dams that are under the jurisdiction of the Public Utility Commission
pursuant to 10 V.S.A. § 1081.

4.510 Size and Hazard Classifications

(A) Dams shall be categorized by size. The size category shall be determined by height
or storage, whichever gives the larger size category. The height of a dam and its
storage shall both be established with respect to its maximum storage potential,
measured from the natural bed of the water course to the maximum water storage
elevation. For the purpose of determining size category, the maximum water storage
elevation shall be considered to be the height above streambed as defined in section

4.521(B).
Category Storage (ac-ft) Height (ft)
SMALL <1,000 <40
MEDIUM >1,000 and <50,000 >40 and <100
LARGE >50,000 >100

(B) Dams shall also be classified by hazard potential. The hazard potential classification
of a dam pertains to potential loss of human life or property damage in the area
downstream of the dam in the event of failure of the dam.

Classification General Definition

Dams where failure or mis-operation will probably cause loss of human

HIGH fife.

Dams where failure or mis-operation results in no probable loss of human
life but can cause economic loss, environment damage, disruption of
lifeline facilities, or other impacts. Significant hazard potential

SUCNERICANT classification dams are often located in predominantly rural or agricultural
areas but could be located in areas with population and significant
infrastructure.

Dams where failure or mis-operation results in no probable loss of human
LOW . ) :
life and low economic and environmental losses.
MINIMAL A dam that meets the “low” hazard definition, above, but is only capable of

impounding less than 500,000 cubic feet.
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The following additional guidance is provided and shall apply to dams subject to
this rule:
Classification Loss Categories Criteria
Direct Loss of Life Pro.babl§ or Certain (pne or more) (extenswe downstream
residential, commercial, or industrial development)
HIGH Property Losses Not considered for this classification
Lifeline Losses Not considered for this classification
Environmental Losses |Not considered for this classification
Direct Loss of Life None expected
Property Losses Major or extensive public and private facilities
SIGNIFICANT |Lifeline Losses Disruption of essential or critical facilities and access
Environmental Losses MaJ or or extensive mitigation required or impossible to
mitigate
Direct Loss of Life None expected
Propesty Losses Pr1vat§ agrlc'ul‘gural lands, equlpment and isolated non-
occupied buildings, non-major roads.
LOW : : S . : :
o No disruption of services — repairs are cosmetic or rapidly
Lifeline Losses i
repairable damage
Environmental Losses |Minimal incremental damage
MINIMAL Same as LOW hazard, above

(C) Any dam may be reclassified to another hazard class by means of a petition brought
by the owner or operator of the dam, the Department of Public Service, on the
Commission’s own motion, or by a petition brought pursuant to section 1095 of Title
10 of the Vermont Statutes Annotated. A proceeding based upon such a petition
shall be a contested case for purposes of Chapter 25 of Title 3 of the Vermont
Statutes Annotated. When determining whether to reclassify a dam’s hazard
classification, the Commission shall systematically assess the four loss types in the
following order: life, property, lifeline, and environmental losses.

(1) Direct Loss of Life. Loss of life potential is to be established based on available
mapping, engineering judgement, and inundation mapping of the area downstream of
the dam. Analyses of loss of life potential shall consider the extent of development
and associated population at risk, time of flood wave travel, flow depth and

velocities, and warning time.
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(2) Property Losses. Property losses are evaluated by assessing both direct
economic loss to downstream properties due to dam failure, and indirect economic
impact due to loss of dam services (i.e., impact on a community due to loss of water
supply or flood control protection). Public, commercial, and private property losses
shall be considered, including damage to bridges, roads, utilities, downstream dams,
buildings, and homes.

(3) Lifeline Losses. Indirect threats to life caused by the interruption of lifeline
services due to dam failure shall be considered. This includes loss of access to
medical and emergency facilities, loss of access to utilities such as drinking water,
wastewater and power supply, or loss of communication infrastructure. The
importance of the lifeline and anticipated outage shall be considered.

(4) Environmental Losses. Environmental impact downstream caused by the
incremental flood wave produced by dam failure shall be considered. The
assessment of environmental loss shall consider the damage that would normally be
expected as a result of the magnitude flood event under which the dam failure
occurred. If environmental losses are reversible or expected to mitigate or self-
remediate within five years, they shall be considered Low or Minimal. If major or
extensive mitigation is required or losses are severe or permanent, they shall be
considered Significant. Examples of Significant environmental losses include
release of hazardous or toxic material in sediment accumulated behind a dam, release
of hazardous or toxic material from landfills or storage facilities caused by a dam
failure, release of wastewater, release of high levels of accumulated sediment, mine
tailings, loss or long term impact to threatened or endangered species habitat, or
other natural resource concerns determined by the Commission with consultation
from the Vermont Agency of Natural Resources.

(5) Dam in Series. If an upstream dam failure has the capability to create failure of a
downstream dam because of its incremental flood wave, it shall have the same or
higher hazard potential classification as the downstream dam.

(D) Unless reclassified pursuant to the foregoing procedure, a dam’s hazard class shall be
that identified in the Vermont Dam Inventory maintained by the Vermont
Department of Environmental Conservation, pursuant to 10 V.S.A. § 1108.

4.515 Inventory
The Commission shall maintain at its offices an inventory of all dams in the state which

are subject to the Commission’s regulatory jurisdiction under 10 V.S.A. § 1105. It shall be the
duty of each owner or operator, upon request, to inspect such inventory and inform the
Commission of any inaccuracies or omissions. In addition, it shall be a continuing duty of each



Effective: 1/8/90 Vermont Rule 4.500
Revised: Public Utility Commission Page 4 of 11

owner or operator to inform the Commission of any change made to the height, storage, installed
capacity, or ownership of a dam.

4.520 Safety Inspection

4.521 Definitions
For purposes of this Rule:

(A) “Independent consultant” means any person who:

(1) Is approved by the Federal Energy Regulatory Commission to do inspections
pursuant to 18 C.F.R. Chapter I Part 12 Subpart D; and

(2) Is not, and has not been within two years before being retained to perform an
inspection under this subpart, an employee of the owner or operator or its
affiliates or an agent acting on behalf of the owner or operator or its affiliates.
Having been retained to perform an inspection shall not constitute having been
an employee or agent.

(B) “Height above streambed” means:

(1) For a dam with a spillway, the vertical distance from the lowest elevation of the
natural streambed at the downstream toe of the dam to the maximum water
storage elevation possible without any discharge from the spillway. The
maximum water storage elevation is the elevation of the spillway crest or the top
of any gates or flashboards, whichever is higher. If the spillway is determined to
be inadequate, under standards of or accepted by the U. S. Army Corps of
Engineers, the maximum water storage elevation will be the elevation of the
non-overflow section of the top of the dam;

(2) For a dam without a spillway, the vertical distance from the lowest elevation of
the natural streambed at the downstream toe of the dam to the lowest point on
the crest of the dam.

(C) “Dam” means any barrier (including its appurtenant structures and adjacent
supporting natural features) constructed across a waterway to control the flow or
raise the level of water, or behind which water is impounded or pumped for later
release, over which the Commission has jurisdiction pursuant to Chapter 43 of Title
10 of Vermont Statutes Annotated.

(D) “Lifeline” means a structure or service indispensable for maintaining or protecting
life, including but not limited to key transportation links such as bridges or
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highways; power supply lines; potable water connection or supply; or sanitary sewer
connection.

4.522 Applicability
(A) Safety Inspection shall be required of any dam:

(1) That is more than twenty-five feet in height above streambed or that has a gross
storage capacity of more than 750 acre-feet; or

(2) That has a significant or high hazard potential or is determined by the
Commission to require inspection under this Rule.

(B) The owner of any dam which must be inspected by an independent consultant
pursuant to regulation by the Federal Energy Regulatory Commission, or which 1s
inspected for safety by employees or agents of the Federal Energy Regulatory
Commission, may file with the Commission a copy of the report of such inspection.
Unless otherwise determined by the Commission, such filing shall satisfy the
inspection requirement of this Rule.

(C) The owner of any dam included in the description set forth in subsection (A), but
which is not inspected pursuant to Federal Energy Regulatory Commission
regulations as defined in subsection (B), must file a report of an independent
consultant as defined in the ensuing sections of this Rule.

4.523 Exemption
(A) Upon written request from the owner or operator, the Commission may grant an
exemption from the requirement for inspection (or any part of that requirement) in
extraordinary circumstances that clearly establish good cause for exemption.

(B) Good cause for exemption may include the finding that the dam in question meets
the criteria for low hazard potential as defined by section 4.510(B).

4.524 Initial Reports
The initial inspection and report under this rule shall be completed not later than:

(A) For dams which are inspected pursuant to Federal Energy Regulatory Commission
rule, a copy of the most recent inspection report shall be filed within ninety days of
the effective date of this Rule.

(B) For dams not subject to federal inspection requirements:

(1) For dams in the large size category or the high hazard class, two years from the
effective date of this rule.
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(2) For all other dams to which the inspection requirement applies, three years from
the effective date of this rule.

4.525 Time of Subsequent Inspections and Reports
(A) General rule. After the initial inspection and report under this subpart, subsequent
inspections under this subpart must be completed and the reports on them filed at the
following intervals:

(1) For dams which are inspected pursuant to Federal Energy Regulatory
Commission rule, within thirty days of the availability of each scheduled
inspection report.

(2) For dams not subject to federal inspection requirements:

(a) Five years for dams classed as large or high hazard under section 4.510;
(b) Ten years for dams classed as medium or of significant hazard.

(B) Extension of time. For good cause shown, the Commission may extend the time for

filing an independent consultant’s report under this subpart.

4.526 Specific Inspection Requirements
Scope of inspection. The inspection by the independent consultant shall include:

(A) Due consideration of all relevant reports on the safety of the dam made by, or written
under the direction of, federal or state agencies or made by other consultants;

(B) Physical field inspection of the project works and review and assessment of all
relevant data concerning:

(1) Settlement;

(2) Movement;

(3) Erosion;

(4) Seepage;

(5) Leakage;

(6) Cracking;

(7) Deterioration;

(8) Seismicity;

(9) Internal stress and hydrostatic pressures;
(10) The functioning of foundation drains and relief wells;
(11) The stability of critical slopes;



Effective: 1/8/90 Vermont Rule 4.500
Revised: Public Utility Commission Page 7 of 11

(12) Regional and site geological conditions.
(C) Specific evaluation of:

(1) The effects of overtopping of non-overflow structures;

(2) The structural adequacy and stability of structures under all credible loading
conditions;

(3) The relevant hydrological data accumulated since the dam was constructed or
last inspected under this subpart;

(4) The history of the performance of the dam through analysis of data from
monitoring instruments; and

(5) The quality and adequacy of maintenance, surveillance, and methods of
operations for the protection of public safety.

(D) Evaluation of spillway adequacy. The adequacy of any spillway must be evaluated
by considering hazard potential which would result from failure of the project works
during flood flows.

(1) If structural failure would present a hazard to human life or cause significant
property damage, the independent consultant must evaluate the ability of project
works to withstand the loading or overtopping which may occur from a flood up
to the probable maximum flood or the capacity of spillways to prevent the
reservoir from rising to an elevation that would endanger the project works.

(2) If structural failure would not present a hazard to human life or cause significant
property damage, spillway adequacy may be evaluated by means of a design
flood of lesser magnitude than the probable maximum flood, if the report of the
independent consultant pursuant to subsection 4.527 provides a detailed
explanation of the basis for the finding that structural failure would not present a
hazard to human life or cause significant property damage.

4.527 Report of the Independent Consultant

General requirement. Following inspection of a project development as required under
this subpart, the independent consultant shall prepare a report, and the owner or operator shall
file two copies of that report with the Commission. The report shall conform to the provisions of
this section.

(A) General information in the initial report. The first report filed under this subpart for
any dam shall contain:

(1) A map of the region indicating the location of the dam;
(2) Plans, elevations, and sections of the dam;
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(3) A summary of the design assumptions, design analyses, spillway design flood,
and the factors of safety used to evaluate the structural adequacy and stability of
the dam; and

(4) A summary of the geological conditions that may affect the safety of the project
works.

(B) Information required for all reports. Any report of an independent consultant filed
under this subpart shall contain the information specified in this paragraph:

(1) Analyses. The report shall:

(a) Analyze fully the safety of the dam and the maintenance and methods of
operation of the development in light of the independent consultant’s
reviews, field inspections, assessments, and evaluations described in
subsection 4.526;

(b) Identify any changes in the information and analyses required by paragraph
(a) of this subsection that have occurred since the last report by an
independent consultant and analyze the implications of those changes; and

(c) Analyze the adequacy of existing monitoring instruments, periodic
observation programs, and other methods of monitoring project works and
conditions affecting the safety of the project or project works with respect
to the dam.

(2) Recommendations. Based on the independent consultant’s field observations
and evaluations of the project works and the maintenance, surveillance, and
methods of operations of the dam, the report shall contain the independent
consultant’s recommendations regarding:

(a) Any corrective measures necessary for maintaining the integrity of the
structures, for improving methods of operation of the dam, or for improving
maintenance or surveillance procedures; and

(b) A reasonable time to carry out each corrective measure.

(3) Dissenting views. If the inspection and report were conducted and prepared by
more than one independent consultant, the report shall clearly indicate the
substance of any dissenting views concerning the analyses or recommendations
of the report that may be held by any individual consultant.

(4) List of participants. The report shall identify all professional personnel who
have participated in the inspection of the project or in preparation of the report
and shall identify the independent consultant who directed those activities.
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(5) Statement of independence. The independent consultant shall declare that all
conclusions and recommendations in the report are made independently of the
owner or operator and its employees and representatives.

(6) Signature. The report shall be signed by each independent consultant
responsible for the report.

4.528 Review

Every five years the Commission shall conduct a review of the exemptions of dams
which have been exempted from periodic inspection pursuant to 4.522(A) or 4.523. Such review
shall focus on changed conditions concerning each dam which may indicate that inspection
ought to be required.

4.530 Corrective Measures

4.531 Emergency Corrective Measures

If, in the course of an inspection, an independent consultant discovers any condition for
which emergency corrective measures are advisable, the independent consultant shall
immediately notify the owner or operator, and the owner or operator shall report that condition to
the Commission and take corrective action as required under subsection 4.532.

4.532 Taking Corrective Measures After the Report
(A) Corrective plan and schedule.

(1) Not later than sixty days after the report of the independent consultant is filed
with the Commission, or fifteen days in the case of emergency corrective
measures reported pursuant to 4.531, the owner or operator shall submit to the
Commission two copies of a plan and schedule for designing and carrying out
any corrective measures that the owner or operator proposes.

(2) The plan and schedule may include any proposal, including taking no action,
that the owner or operator considers a preferable alternative to any corrective
measure recommended in the report of the independent consultant. Any
proposed alternative must be accompanied by the owner or operator’s complete
detailed analysis and evaluation in support of that alternative.

(B) Carrying out the plan. The owner or operator shall complete all corrective measures
in accordance with the plan and schedule submitted to the Commission, as approved
or modified by the Commission.

(C) Notwithstanding the above, if corrective action is required by any federal agency,
including the Federal Energy Regulatory Commission, and the owner or operator
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complies with the instructions provided by such federal agency, such compliance
shall constitute sufficient action under this section.

(D) Extension of time. For good cause shown, the Commission may extend the time for

filing the plan and schedule required by this section.

4.540 On-going Care

4.541 Reporting of Safety-related Conditions

(A) Oral report. An owner or operator shall report to the Commission by telephone any

(B)

©)

condition affecting the safety of a dam, as defined in subsection (C) of this section.
The oral report shall be made as soon as practicable after that condition is
discovered, without interfering with any necessary or appropriate emergency repair,
alarm, or other emergency action.

Written report. Following the initial oral report required in subsection (A), the
owner or operator shall submit to the Commission a written report on the condition
affecting the safety of the dam. The written report shall be submitted within thirty
days and shall contain such information as the Commission directs including:

(1) The causes of the condition;

(2) A description of any unusual occurrences or operating circumstances preceding
the condition;

(3) An account of any measure taken to prevent worsening of the condition;

(4) A detailed description of any damage to the dam and the status of any repair;

(5) A detailed description of any personal injuries;

(6) A detailed description of the nature and extent of any property damages; and

(7) Any other relevant information requested by the Commission.

“Condition affecting the safety of a dam” means any condition, event, or action
which might compromise the safety, stability, or integrity of the dam or its ability to
function safely for its intended purpose, or which might otherwise adversely affect
life, health, or property. Conditions affecting the safety of a dam include, but are not
limited to:

(1) Unscheduled rapid draw-down of impounded water;

(2) Failure of any facility that controls the release or storage of impounded water,
such as a gate or a valve;

(3) Failure or unusual movement, subsidence, or settlement of any part of a dam,;

(4) Unusual concrete deterioration or cracking, including development of new
cracks or the lengthening or widening of existing cracks;
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(5) Piping, slides, or settlements of materials in any dam, abutment, dike, or
embankment;

(6) Significant slides or settlements of materials in areas adjacent to reservoirs;

(7) Significant damage to slope protection;

(8) Unusual instrumentation readings;

(9) New seepage or leakage or significant gradual increase in pre-existing seepage
or leakage;

(10) Sinkholes;

(11) Significant instances of vandalism or sabotage;

(12) Natural disasters, such as floods or earthquakes;

(13) Any other signs of instability.

4.542 Commission Action

On the basis of any oral or written report made under this section, the Commission may
order the owner or operator to take any action reasonably required to correct the condition or
conditions reported. The Commission may retain a consultant to inspect any dam and, if the
inspection reveals any unsafe condition which the owner or operator should have discovered and
reported, may require the owner or operator to pay the cost of the inspection.

4.543 Emergency Plans
(A) The owner or operator of any dam which is required to maintain an emergency

action plan by the Federal Energy Regulatory Commission shall file a copy of the
Commission’s approval letter for its most recent plan.

(B) The copy of the emergency action plan approval letter shall be filed within sixty days
of the adoption of this rule, or within thirty days of an owner’s receipt of such letter,
whichever is later.

(C) The owner of a dam which is classified as high or intermediate hazard, but which is
not required by the Federal Energy Regulatory Commission to maintain an
emergency action plan, may be required by the Commission to develop a plan to
protect lives and property downstream. Any plan so developed shall be filed with
the Vermont Emergency Management Division.



Vermont Laws https://legislature.vermont.gov/statutes/section/30/001/00002
VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

Title 30 : Public Service
Chapter 001 : Appointment, General Powers, And Duties
(Cite as: 30 V.S.A. § 2)

§ 2. Department powers

(a) The Department of Public Service shall supervise and direct the execution of all
laws relating to public service corporations and firms and individuals engaged in such
business, including the:

(1) formation, organization, ownership, and acquisition of facilities of public service
corporations under chapter 3 of this title;

(2) participation in planning for proper utility service as provided in section 202 of
this title through the Director for Regulated Utility Planning;

(3) supervision and evaluation under chapters 5 and 77 of this title of the quality of
service of public utility companies;

(4) interconnection and interchange of facilities of electric companies under
sections 210, 213, and 214 of this title;

(5) representation of the State in the negotiations and proceedings for the
procurement of electric energy from any source outside this State and from any
generation facility inside the State under sections 211 and 212 of this title;

(6) review of proposed changes in rate schedules and petition to the Public Utility
Commission, and representation of the interests of the consuming public in proceedings
to change rate schedules of public service companies under chapter 5 of this title;

(7) siting of electric generation and transmission facilities under section 248 of this
title;

(8) consolidations and mergers of public service corporations under chapter 7 of
this title;

(9) supervision and regulation of cable television systems under chapter 13 of this
title;

(10) supervision and regulation of telegraph and telephone companies under
chapters 71, 73, and 75 of this title;

(11) supervision and regulation of the organization and operation of municipal plants
under chapter 79 of this title; and
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(12) supervision and regulation of the organization and operation of electric
cooperatives under chapter 81 of this title.

(b) In cases requiring hearings by the Commission, the Department, through the
Director for Public Advocacy, shall represent the interests of the people of the State,
unless otherwise specified by law. In any hearing, the Commission may, if it determines
that the public interest would be served, request the Attorney General or a member of
the Vermont bar to represent the public or the State. In addition, the Department may
intervene, appear, and participate in Federal Energy Regulatory Commission
proceedings, Federal Communications Commission proceedings, or other federal
administrative proceedings on behalf of the Vermont public.

(c) The Department may bring proceedings on its own motion before the Public Utility
Commission, with respect to any matter within the jurisdiction of the Public Utility
Commission, and may initiate rulemaking proceedings before that Commission. The
Public Utility Commission, with respect to any matter within its jurisdiction, may issue
orders on its own motion and may initiate rulemaking proceedings.

(d) In any proceeding where the decommissioning fund for the Vermont Yankee
Nuclear Facility is involved, the Department shall represent the consuming public in a
manner that acknowledges that the general public interest requires that the consuming
public, rather than either the State’s future consumers who never obtain benefits from
the facility or the State’s taxpayers, ought to provide for all costs of decommissioning.
The Department shall seek to have the decommissioning fund be based on all
reasonably expected costs.

(e) The Commissioner of Public Service (the Commissioner) will work with the Director
of the Office of Economic Opportunity (the Director), the Commissioner of Housing and
Community Development, the Vermont Housing and Conservation Board (VHCB), the
Vermont Housing Finance Agency (VHFA), the Vermont Community Action Partnership,
and the efficiency entity or entities appointed under subdivision 209(d)(2) of this title and
such other affected persons or entities as the Commissioner considers relevant to
improve the energy efficiency of both single- and multi-family affordable housing units,
including multi-family housing units previously funded by VHCB and VHFA and subject
to the Multifamily Energy Design Standards adopted by the VHCB and VHFA. In
consultation with the other entities identified in this subsection, the Commissioner and
the Director together shall report twice to the House Committee on Energy and
Technology and the Senate Committee on Natural Resources and Energy, on or before
January 31, 2015 and 2017, respectively, on their joint efforts to improve energy savings
of affordable housing units and increase the number of units assisted, including their
efforts to:

(1) simplify access to funding and other resources for energy efficiency and
renewable energy available for single- and multi-family affordable housing. For the
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purpose of this subsection, “renewable energy” shall have the same meaning as under
section 8002 of this title;

(2) ensure the delivery of energy services in a manner that is timely,
comprehensive, and cost-effective;

(3) implement the energy efficiency standards applicable to single- and multi-family
affordable housing;

(4) measure the results and performance of energy improvements;

(5) develop guidance for the owners and residents of affordable housing to
maximize energy savings from improvements; and

(6) determine how to enhance energy efficiency resources for the affordable
housing sector in a manner that avoids or reduces the need for assistance under 33
V.S.A. chapter 26 (home heating fuel assistance).

(f) In performing its duties under this section, the Department shall give heightened
consideration to the interests of ratepayer classes who are not independently
represented parties in proceedings before the Commission, including residential, low-
income, and small business consumers, as well as other consumers whose interests
might otherwise not be adequately represented but for the Department’s advocacy.

(9) In all forums affecting policy and decision making for the New England region’s
electric system, including matters before the Federal Energy Regulatory Commission and
the Independent System Operator of New England, the Department of Public Service
shall advance positions that are consistent with the statutory policies and goals set forth
in 10 V.S.A. 88 578, 580, and 581 and sections 202a, 8001, 8004, and 8005 of this title.
In those forums, the Department also shall advance positions that avoid or minimize
adverse consequences to Vermont and its ratepayers from regional and inter-regional
cost allocation for transmission projects. This subsection shall not compel the
Department to initiate or participate in litigation and shall not preclude the Department
from entering into agreements that represent a reasonable advance to these statutory
policies and goals.

(h) The Department shall investigate when it receives a complaint that there has been
noncompliance with section 246, 248, 248a, or 8010 of this title, any rule adopted
pursuant to those sections, or any certificate of public good issued pursuant to those
sections, including a complaint of such noncompliance received pursuant to section 208
of this title or the complaint protocol established under 2016 Acts and Resolves No. 130,
Sec. 5¢. (Amended 1979, No. 204 (Adj. Sess.), § 2, eff. Feb. 1, 1981; 1989, No. 296 (Ad,].
Sess.), 8 5, eff. June 29, 1990; 2013, No. 89, § 12a; 2013, No. 91 (Ad]. Sess.), 881, 5, eff.
Feb. 4, 2014; 2013, No. 99 (Adj. Sess.), § 93, eff. April 1, 2014; 2015, No. 11, § 31; 2015, No.
56, § 22; 2017, No. 53, § 7; 2017, No. 113 (Adj. Sess.), § 173))
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The Vermont Statutes Online

Title 10 : Conservation And Development
Chapter 043 : Dams

(Cite as: 10 V.S.A. § 1081)
§ 1081. Jurisdiction of Department and Public Utility Commission

(@) Powers and duties. Unless otherwise provided, the powers and duties authorized
by this chapter shall be exercised by the Department, except that the Public Utility
Commission shall exercise those powers and duties over nonfederal dams and projects
that relate to or are incident to the generation of electric energy for public use or as a
part of a public utility system. Nonfederal dams at which the generation of electric
energy is subject to licensing jurisdiction under the Federal Power Act, 16 U.S.C. chapter
12, subchapter 1, shall not be under the jurisdiction of the Public Utility Commission.

(b) Transfer of jurisdiction. Jurisdiction over a nonfederal dam is transferred from the
Department to the Public Utility Commission when the Public Utility Commission receives
an application for a certificate of public good for electricity generation at that dam.
Jurisdiction is transferred to the Department when the license or exemption for a federal
dam expires or is otherwise lost; when a certificate of public good is revoked or
otherwise lost; or when the Public Utility Commission denies an application for a
certificate of public good.

(c) Transfer of records. Upon transfer of jurisdiction as set forth in subsection (b) of this
section and upon written request, the State agency having former jurisdiction over a dam
shall transfer copies of all records pertaining to the dam to the agency acquiring
jurisdiction. (Amended 1959, No. 203; 1959, No. 329 (Ad]. Sess.), 8 39, eff. March 1, 1961,
1961, No. 100, § 2; 1981, No. 242 (Adj. Sess.), 8 2; 2017, No. 161 (Adj. Sess.), § 1, 2021, No.
42,81)

https://legislature.vermont.gov/statutes/section/10/043/01081
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Rule Details

Rule Number: 22P036

Title: Rule 4.500 Safety of Hydroelectric Dams.

Type: Standard

Status: Proposed

Agency: Vermont Public Utility Commission

Legal Authority: 30 V.S.A. § 2(c); 10 V.S.A. § 1081
The proposed revisions to Commission Rule 4.500
(Safety of Hydroelectric Dams) update the hazard
classification definitions and assessment guidance

Summary: for dams within the Commission's jurisdiction to

coordinate with the definitions and assessment
guidance in the Agency of Natural Resources'
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("ANR") Dam Safety Rule (20P006), adopted
August 1, 2020.

Owners of Vermont dams that are subject to
Persons Affected: Commission jurisdiction. Members of the public in
areas surrounding Commission-regulated dams.

Although all owners of the 22 Vermont dams under
the Commission's jurisdiction will be subject to the
revised rule, most will not see any economic impact
due to the revised hazard classifications. The
proposed revisions could result in four dams under
Commission jurisdiction currently classified as
"significant" hazards being reclassified as "high"
hazard dams. A dam classified as "high" hazard is
subject to a safety inspection interval of five years,
rather than the 10-year safety inspection interval for
"significant" hazard dams. If a dam is reclassified
from significant to high hazard, the dam owners will
incur inspections costs every five years rather than
every 10 years (Green Mountain Power Corporation,
Coaticook River Water Power Company, and the
Carthusian Foundation).

Posting date: Dec 14,2022

Economic Impact:

Hearing Information

Information for Hearing # 1
01-17-2023 2:30 PM

Hearing date:
Location: Virtual Hearing
Address: https://meet.goto.com/408610061
City: call 1 (571)317-3116 and enter Pin # 408-610-061
State: VT
Zip: n/a
Virtual Hearing: https://meet.goto.com/408610061
Hearing Notes: Orcall 1 (571) 317-3116 and enter Pin #
408-610-061

Contact Information

Information for Primary Contact

PRIMARY CONTACT PERSON - A PERSON WHO IS ABLE TO ANSWER
QUESTIONS ABOUT THE CONTENT OF THE RULE.

Level: Primary
Name: Micah Howe
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Agency: Vermont Public Utility Commission
Address: 112 State Street
( City: Montpelier
State: VT
Zip: 05620-2701
Telephone: 802-828-2358
Fax:
Email: micah.howe@vermont.gov
Website https://puc.vermont.gov/about-us/statutes-and-rules
Address:

Information for Secondary Contact

SECONDARY CONTACT PERSON - A SPECIFIC PERSON FROM WHOM
COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY ANSWER
QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT
FROM THE PRIMARY CONTACT PERSON.

Level: Secondary
Name: Elizabeth Schilling
Agency: Vermont Public Utility Commission
Address: 112 State Street
( City: Montpelier
State: VT
Zip: 05301
Telephone: 802-828-2358
Fax:
Email: elizabeth.schilling@vermont.gov

" SEND A COMMENRT .
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Keywords:
Vermont Public Utility Commission
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Hazard Classification
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Rule 4.500 Safety of Hydroelectric Dams.
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the hazard classification definitions and assessment guidance for dams within the Commission's jurisdiction to
coordinate with the definitions and assessment guidance in the Agency of Natural Resources' ("ANR") Dam
Safety Rule (20P006), adopted August 1, 2020.
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