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Instructions• 

Final Proposed Fi ling - Coversheet 

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the 
"Rule on Rulemaking" adopted by the Office of the Secretary of State, this filing will 
be considered complete upon filing and acceptance of these forms with the Office of 
the Secretary of State, and the Legislative Committee on Administrative Rules. 

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30 
pm on the last scheduled day of the work week. 

The data provided in text areas of these forms will be used to generate a notice of 
rulemaking in the portal of "Proposed Rule Postings" online, and the newspapers of 
record if the rule is marked for publication. Publication of notices will be charged 
back to the promulgating agency. 

PLEASE REMOVE ANY COVERSHEET OR FORM NOT 
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY! 

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801 
(b) (11) for a definition), I approve the contents of this filing entitled: 

Independent External Review of Health Care Service 
Decisions 

/s/ Kevin Gaffney 

(signature) 
on 3/03/2023

(date) 

Printed Name and Title: 
Kevin Gaffney, Commissioner of Financial Regulation 

RECEIVED BY: 

❑ Coversheet 
❑ Adopting Page 
❑ Economic Impact Analysis 
❑ Environmental Impact Analysis 
❑ Strategy for Maximizing Public Input 
❑ Scientific Information Statement (if applicable) 
❑ Incorporated by Reference Statement (if applicable) 
❑ Clean text of the rule (Amended text without annotation) 
❑ Annotated text (Clearly marking changes from previous rule) 
❑ ICAR Minutes 
❑ Copy of Comments 
❑ Responsiveness Summary 

Rovicorl NnvomFior 1 7n71 nnao 1 



t~amimstranve rroceaures 
Final Proposed Filing — Coversheet 

1. TITLE OF RULE FILING: 
Independent External Review of Health Care Service 
Decisions 

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE 
22P 035 

3. ADOPTING AGENCY: 
Department of Financial Regulation 

4. PRIMARY CONTACT PERSON: 
~A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE R ULE~. 

Name: E. Sebastian Arduengo 

Agency: Department of Financial Regulation 

Mailing Address: 89 Main Street, Montpelier, VT 05620 -
3101 

Telephone: (802) 828-4846 Fax: (802) 828-5593 

E-Mail: Sebastian.Arduengo@vermont.gov 

Web URL (WHERE THE RULE WILL BE POSTED 

https://dfr.vermont.gov/view/regbul 

5. SECONDARY CONTACT PERSON: 
~A SPECIFIC PERSONFROM WHOM COPIES OF FILINGS MAYBE REQUESTED OR WHO MAY 

ANSWER Q UESTIONS ABO UT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE 

PRIMARY CONTACT PERSON. 

Name: Emily Kisicki 

Agency: Department of Financial Regulation 

Mailing Address: 89 Main Street, Montpelier, VT 05620 -
3101 

Telephone: (8 0 2) 6 2 2- 4 3 0 5 Fax: 

E-Mail: Emily. Kisicki@vermont.gov 

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
DOES THE RULE CONTAINANYPROVISIONDESIGNATING INFORMATIONAS CONFIDENTIAL; 

LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROMINSPECTIONAND 

COPYING~~ Yes 

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION: 

1 V.S.A. ~ 317 (c) (28) . 

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION: 

Documents and records relating to independent external 
reviews filed under this rule may contain Protected 
Health Information (PHI) that is protected under the 
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Health Insurance Portability and Accountability Act of 

1996 (HIPAA). The proposed rule revisions do not 

expand or contract this statutory exemption. 

7. LEGAL AUTHORITY / ENABLING LEGISLATION: 
THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE 

ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHO ULD BE. THIS SHOULD BE A 

SPECIFIC CITATIONNOTA CHAPTER CITATION). 
8 V.S.A. §~ 15, 4089a, & 4089f. 

8. EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF 
THE AGENCY: 
Under 8 V.S.A. ~ 4089f, the Department of Financial 

Regulation is required to adopt rules necessary to ensure 

that an insured person who has exhausted all applicable 

internal review procedures provided by a health benefit 

plan, defined as "a policy, contract, certificate or 

agreement entered into, offered or 

issued by a health insurer to provide, deliver, arrange 

for, pay for, or reimburse any of the costs of health care 

services[,]" has the right to an independent external 

review of the plan's decision to deny, reduce or terminate 

health care coverage or to deny payment 

for a health care service. 

9. THE FILING HAS NOT CHANGED SINCE THE FILING OF THE PROPOSED 
RULE. 

10. THE AGENCY HAS NOT INCLUDED WITH THIS FILING A LETTER 
EXPLAINING 1N DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER 
AND SECTION WHERE APPLICABLE. 

11. SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS wERE NOT RAISED 
FOR OR AGAINST THE ORIGINAL PROPOSAL. 

12. THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN SUBMISSIONS 
AND SYNOPSES OF ORAL COMMENTS RECENED. 

13. THE AGENCY HAS NOT INCLUDED A LETTER EXPLAINING 1N DETAIL 
THE REASONS FOR THE AGENCY' S DECISION TO REJECT OR ADOPT THEM. 

14. CONCISE SUMMARY (150 worms oR LEss): 
The Independent External Review of Health Care Services 

Decision Rule (hereafter, the "Rule") provides a process 

for individuals whose health insurance plan has denied, 

reduced or terminated their health insurance coverage 

or denied payment for a health care service, and who 
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have exhausted all applicable internal review 

procedures provided by their health benefit plan, to 

obtain an independent external review of the plan's 

decision. 

In addition to technical corrections, the proposed 

revisions to the Rule expand the scope of external 

review to any adverse benefit determination involving 

whether a claim is eligible for surprise billing and 

cost-sharing protections under the federal No Surprises 

Act. 

15. EXPLANATION OF WHY THE RULE IS NECESSARY: 

Under 45 C.F.R. § 147.136(c), states that do not have a 

process for external review of No Surprises Act 

compliance matters must direct insured persons and 

insurers to a federally-administered process to meet the 

minimum standards for state external review. Because a 

state-administered process is faster and more accessible 

than the federal process, it is necessary to amend the 

Rule to allow for external review of No Surprises Act 

compliance matters. 

16. EXPLANATION OF HOW THE RULE IS NOT ARBITRARY: 

The proposed revisions to the Rule are not arbitrary in 

that they are necessary to conform the Rule to 

regulations at 45 C.F.R. § 147.136(c) specifying that 

health benefit plans subject to an applicable state 

external review process must provide for external review 

of No Surprises Act compliance matters. 

17. LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES 

AFFECTED BY THIS RULE: 

Health Insurers 

Department of Financial Regulation 

Health Insurance Consumers 

18. BRIEF SUMMARY OF ECONOMIC IMPACT (150 woxDs oxLEss): 

The Department anticipates that the economic impact of 

the the proposed revisions to this Rule will be minimal. 

All Vermont-licensed health insurers already participate 

in the Department's external review 
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program, and the Independent Review Organizations 

contracted with the Department have the capability to 

provide external review of No Surprises Act compliance 

matters. Because the vast majority of providers in 

Vermont are in-network with Vermont-licensed health 

insurers it is rare for patients to receive surprise 

bills, and therfore, the Department does not anticipate 

many reviews being generated from No Surprises Act 

compliance. 

19. A HEARING WAS HELD. 

20. HEARING INFORMATION 
THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF 

NOTICES ONLINE. 

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE 

ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION. 

Date: 1/26/2023 

Time: 0 9 : 0 0 AM 

Street Address: 89 Main Street, Montpelier, VT 

Zip Code: 0 5 6 2 0 - 3101 

The Department will be providing an call-in option for 

attendees through Microsoft Teams. Call-in information 

may be found below: 

+1 802-828-7667; ID 729008073# 

Date: 

Time: AM 

Street Address: 

Zip Code: 

Date: 

Time: AM 

Street Address: 

Zip Code: 

Date: 

Time: AM 

Street Address: 

Zip Code: 

2 L . DEADLINE FOR COMMENT ~NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING: 

2/02/2023 
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KEYWORDSPLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID 1N THE 

SEARCHABILITY OF THE RULE NOTICE ONLINE. 

No Surprises Act 

Healthcare 

Health Insurance 

External Review 

Health Benefit Plan 
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Adopting Page 

Adopting Page 

Instructions• 

This form must accompany each filing made during the rulemaking process: 

Note: To satisfy the requirement for an annotated text, an agency must submit the entire 
rule in annotated form with proposed and final proposed filings. Filing an annotated 
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the 
changes to the rule. 

When possible, the agency shall file the annotated text, using the appropriate page or 
pages from the Code of Vermont Rules as a basis for the annotated version. New rules 
need not be accompanied by an annotated text. 

1. TITLE OF RULE FILING: 
Independent External Review of Health Care Service 
Decisions 

2. ADOPTING AGENCY: 
Department of Financial Regulation 

3 . TYPE OF FILINGPLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU 

BASED ON THE DEFINITIONS PROVIDED BELOW : 

• AMENDMENT - Any change to an already existing rule, 
even if it is a complete rewrite of the rule, it is considered 
an amendment if the rule is replaced with other text. 

• NEW RULE - A rule that did not previously exist even under 
a different name. 

• REPEAL - The removal of a rule in its entirety, without 
replacing it with other text. 

This filing is AN AMENDMENT OF AN EXISTING RULE 

4. LAST ADOPTEDPLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF 

THE LAST ADOPTION FOR THE EXISTING R ULE~ 

Independent External Review of Health Care Service 
Decisions; April 13, 2011; SOS Log # 11P014 

RPl)1CPlI Nnl7PYYlI7ON 1 7n71 nnaa 1 



~'~.-T_ 
~~ 

State of Vermont [phone] 802-828-3322 Kristin L. Clouser, Secretary 
Agency of Administration [fax 8oz-828-2428 
io9 State Street 
Montpelier, VT 05609-o2oi 
www.aoa.vermont.gov 

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES 

Meeting Date/Location: November 14, 2022, virtually via Microsoft Teams 
Members Present: Chair Douglas Farnham, Brendan Atwood, Diane Bothfeld, Jared Adler, Jennifer 

Mojo, John Kessler, Diane Sherman, Donna Russo-Savage, Michael Obuchowski 
(left at 3:10 PM), Incoming Chair Sean Brown 

Minutes By: Melissa Mazza-Paquette 

• 2:00 p.m. meeting called to order, welcome and introductions. 

o Note: Agency of Administration Chief Operating Officer Sean Brown has been appointed to serve 
as chair of ICAR effective December 1, 2022. 

• Review and approval of minutes from the October 10, 2022 meeting. 

• No additions/deletions to agenda. Agenda approved as drafted. 

• No public comments made. 

• Presentation of Proposed Rules on pages 2-3 to follow. 

o Independent External Review of Health Care Service Decisions, Department of Financial 
Regulation 

o Rule 4.500 Safety of Hydroelectric Dams, Vermont Public Utility Commission 
• Chair Farnham shared his gratitude for his involvement with ICAR as this was his last meeting, and 

thanked members for their service and the importance of the work of ICAR. 
• Next scheduled meeting is December 12, 2022 at 2:00 p.m. 
• 3:19 p.m. meeting adjourned. 
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Proposed Rule: Independent External Review of Health Care Service Decisions, Department of Financial 
Regulation 

Presented By: Sebastian Arduengo 

Motion made to accept the rule by Mike Obuchowski, seconded by John Kessler, and passed unanimously 
except for Diane Sherman who abstained, with the following recommendations: 

1. Include Incorporation by Reference form to reference to reliability on other governing bodies, rules 
or regulations. 

2. Use an appropriate consistent word throughout filing for `insured'. 
3. Proposed Filing Coversheet, #7: Reference `health benefit plan' where defined. 
4. Proposed Filing Coversheet, #9: Clarify to include insureds as well. 
5. Proposed Filing Coversheet, #10: Clarify for consistency `issuers'. 
6. Proposed Filing Coversheet, #14 and Public Input Maximization Plan: Include virtual 

option/meeting(s) if applicable. 
7. Proposed Filing Coversheet, #15: Complete once known. 
8. Adopting Page, #4: Include title. 
9. Economic Impact Analysis, #8: Use `negligible' or `de minimis' instead of `minimal. 
10. Public Input Maximization Plan #3: Note that health care providers, etc. will continue to provide 

these types of updated information to their consumers/patients. 
11. Proposed Rule: Change effective date to January 1, 2023 from 2022. Remove duplicates of'IRO' and 

'independent review organizations' in multiple places, such as in Section 5 (M) 1. 
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Administrative Procedures 
Economic Impact Analysis 

Economic Impact Analysis 
Instructions• 

In completing the economic impact analysis, an agency analyzes and evaluates the 
anticipated costs and benefits to be expected from adoption of the rule; estimates the 
costs and benefits for each category of people enterprises and government entities 
affected by the rule; compares alternatives to adopting the rule; and explains their 
analysis concluding that rulemaking is the most appropriate method of achieving the 
regulatory purpose. If no impacts are anticipated, please specify "No impact 
anticipated" in the field. 

Rules affecting or regulating schools or school districts must include cost implications 
to local school districts and taxpayers in the impact statement, a clear statement of 
associated costs, and consideration of alternatives to the rule to reduce or ameliorate 
costs to local school districts while still achieving the objectives of the rule (see 3 
V.S.A. § 832b for details). 

Rules affecting small businesses (excluding impacts incidental to the purchase and 
payment of goods and services by the State or an agency thereof , must include ways 
that a business can reduce the cost or burden of compliance or an explanation of why 
the agency determines that such evaluation isn't appropriate, and an evaluation of 
creative, innovative or flexible methods of compliance that would not significantly 
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare 
of the public or those affected by the rule. 

1. TITLE OF RULE FILING: 

Independent External Review of Health Care Service 
Decisions 

2. ADOPTING AGENCY: 

Department of Financial Regulation 

3. CATEGORY OF AFFECTED PARTIES: 
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY 

AFFECTED BY THE ADOPTION OF THIS R ULE AND THE ESTIMATED COSTS AND BENEFITS 

ANTICIPATED: 

Health Insurers - All Vermont-licensed health insurers 
already participate in the Department's external review 
program. The cost of external review is ultimately 
billed to the health insurer that rendered the adverse 
benefit determination. Each appeal costs between $650 
and $950, depending upon the complexity of the case and 
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Administrative Procedures 
Economic Impact Analysis 

whether the parties have requested a conference. 

Because the vast majority of providers in Vermont are 

in-network with Vermont-licensed health insurers it is 

rare for patients to receive surprise bills, and 

therefore, the Department does not anticipate many 

additional reviews being generated to determine whether 

a claim is eligible for surprise billing and cost-

sharing protections under the federal No Surprises Act. 

Department of Financial Regulation - The Independent 

Review Organizations (IROs) contracted with the 

Department have the capability to provide external 

review of No Surprises Act compliance matters at no 
additional cost to the State, since they had to build 

it out to service other governmental clients following 

enactment of the No Surprises Act. 

Health Insurance Consumers - Under 8 V.S.A. ~ 4089f, 

consumers must pay a fee of $25 to access external 

review. The Commissioner of Financial Regulation may 

waive this fee in cases of financial hardship, and has 

done so for all consumers for the duration of the 

COVID-19 public health emergency. The fee will not 

change as a result of the proposed revisions to this 

Rule. 

4. IMPACT ON SCHOOLS: 
INDICATE ANY IMPACT THAT THE R ULE WILL HAVE ON P UBLIC EDUCATION, PUBLIC 

SCHOOLS, LOCAL SCHOOL DISTRICTSAND/OR TAXPAYERS CLEARLYSTATINGANY 

ASSOCIATED COSTS: 

None anticipated. 

S. ALTERNATIVES: CONSIDERATION OFALTERNATIVES TO THE RULE TO REDUCE OR 

AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE 

OF THE RULE. 

Because the Department does not anticipate any impact 

to local school districts, alternatives to the rule 

that could reduce or ameliorate costs to local school 

districts were not considered. 

6. IMPACT ON SMALL BUSINESSES: 
INDICATE ANY IMPACT THAT THE R ULE WILL HAVE ON SMALL BUSINESSES ~EXCL UDING 

IMPACTS INCIDENTAL TO THE P URCHASE AND PAYMENT OF GOODS AND SERVICES BY THE 

STATE OR AN AGENCY THEREOF 
Revised November 1, 2021 page 2 
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None anticipated. 

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYSA BUSINESS CANREDUCE THE 

COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCYDETERMINES 

THAT SUCH EVAL UATION ISN'T APPROPRIATE. 

Because the proposed revisions to this Rule will not 

impact small businesses, the Department did not 
consider ways that a business could reduce the 
cost/burden of compliance. 

8. COMPARISON: 
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER 

ALTERNATIVES TO THE R ULE, INCLUDING NO R ULE ON THE SUBJECT OR A RULE HAVING 

SEPARATE REQUIREMENTS FOR SMALL B USINESS: 

The economic impact of the proposed revisions to this 

Rule would be de minimis compared to not revising the 

Rule. Under the current rule, the Department processed 

23 external appeals in FY 2020 and 15 external appeals 

in FY 2021. Not revising the rule would require the 
Department to refer consumers seeking external review 

of an insurer determination related to the No Surprises 

Act to the federal government. 

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING 

RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED. 

Because the proposed revisions to this Rule only bring 

it into conformance with federal regulations and make 
technical corrections, the above economic analysis is 

sufficent. To conduct this analysis, the Department 

looked at external appeal filings for FY 2020 and FY 

2021 in addition to current Independent Review 
Organization contracts. 
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Environmental Impact Analysis 

Instructions• 

In completing the environmental impact analysis, an agency analyzes and evaluates 
the anticipated environmental impacts (positive or negative) to be expected from 
adoption of the rule; compares alternatives to adopting the rule; explains the 
sufficiency of the environmental impact analysis. If no impacts are anticipated, please 
specify "No impact anticipated" in the field. 

Examples of Environmental Impacts include but are not limited to: 

• Impacts on the emission of greenhouse gases 
• Impacts on the discharge of pollutants to water 

• Impacts on the arability of land 
• Impacts on the climate 
• Impacts on the flow of water 
• Impacts on recreation 

• Or other environmental impacts 

1. TITLE OF RULE FILING: 

Independent External Review of Health Care Service 
Decisions 

2. ADOPTING AGENCY: 

Department of Financial Regulation 

3 . GREENHOUSE GAS : EXPLAIN HOW THE R ULE IMPACTS THE EMISSION OF 

GREENHOUSE GASES ~E. G. TRANSPORTATION OF PEOPLE OR GOODS; BUILDING 

INFRASTRUCTURE; LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC. : 

None . 

4. WATER: EXPLAIN HOW THE R ULE IMPACTS WATER ~E. G. DISCHARGE /ELIMINATION OF 

POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY 

ETC. : 

None. 

S . LAND : EXPLAIN HOW THE R ULE IMPACTS LAND ~E. G. IMPACTS ON FORESTRY, 

AGRICULTURE ETC. : 

None . 
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6. RECREATION: EXPLAINHOW THE RULE IMPACT RECREATIONINTHE STATE: 

None. 

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE: 

None. 

S. OTHER: EXPLAINHOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'S 

ENVIRONMENT: 

None. 

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING 

RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED. 

The proposed revisions to this Rule are not expected to 

have any environmental impact. Therefore, this analysis 

is sufficent. 
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Public Input Maximization Plan 

Instructions• 

Agencies are encouraged to hold hearings as part of their strategy to maximize the 
involvement of the public in the development of rules. Please complete the form 
below by describing the agency's strategy for maximizing public input (what it did do, 
or will do to maximize the involvement of the public). 

This form must accompany each filing made during the rulemaking process: 

1. TITLE OF RULE FILING: 

Independent External Review of Health Care Service 

Decisions 

2. ADOPTING AGENCY: 

Department of Financial Regulation 

3. PLEASE DESCRIBE THE AGENCY'S STRATEGY TO MAXIMIZE PUBLIC 
INVOLVEMENT 1N THE DEVELOPMENT OF THE PROPOSED RULE, 
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO 
COMPLY WITH THAT STRATEGY: 

The Department has been in communication with 

stakeholders, including the health insurers listed in 

response to question 4 and the Health Care Advocate 

about this Rule since the enactment of Act 137 of 2022, 

which gave the Commissioner of Financial Regulation 

authority to enforce the No Surprises Act to the extent 

permitted by federal law. 

In addition, as part of the Department's mandate under 

Act 137, the Department has been working to educate 

health care providers about regulatory changes stemming 

from the No Surprises Act, including changes to 

external review. Although not directly relevant to this 

Rule, the No Surprises Act requires health care 

providers to provide notice to patients about their 

rights under the Act, including the right to appeal a 

health insurer's determination that a claim is not 

protected by the Act. 
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Public Input 

The Rule will be posted on the Department's website. 
Additionally, the Department will ensure that all 

materials pertinent to this Rule will be available 

online and in paper form in the event that interested 

individuals do not have Internet access. 

Due to the ongoing COVID-19 pandemic, the rule's public 

hearing will be conducted via Microsoft Teams. Call-in 

information for the meeting is included in the APA 

forms and will be posted on the Department's website. 

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND 
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE 
DEVELOPMENT OF THE PROPOSED RULE: 

Blue Cross Blue Shield of Vermont 

MVP Health Care 
Cigna 

Vermont Association of Hospitals and Health Systems 

Vermont Medical Society 

Office of the Health Care Advocate 
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Scientific Information Statement 

THIS FORM IS ONLY REQUIRED IF THE RULE RELIES ON SCIENTIFIC 
INFORMATION FOR ITS VALIDITY. 

PLEASE REMOVE THIS FORM PRIOR TO DELIVERY IF IT DOES NOT 
APPLY TO THIS RULE FILING: 

Instructions: 

In completing the Scientific Information Statement, an agency shall provide a 
summary of the scientific information including reference to any scientific studies 
upon which the proposed rule is based, for the purpose of validity. 

1. TITLE OF RULE FILING: 

Independent External Review of Health Care Service 
Decisions 

2. ADOPTING AGENCY: 

Department of Financial Regulation 

3. BRIEF EXPLANATION OF SCIENTIFIC INFORMATION: 

4. CITATION OF SOURCE DOCUMENTATION OF SCIENTIFIC 
INFORMATION: 

5. INSTRUCTIONS ON HOW TO OBTAIN COPIES OF THE SOURCE 
DOCUMENTS OF THE SCIENTIFIC INFORMATION FROM THE AGENCY 
OR OTHER PUBLISHING ENTITY: 
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Incorporation by Reference 

THIS FORM IS ONLY REQUIRED WHEN INCORPORATING MATERIALS 
BY REFERENCE. PLEASE REMOVE PRIOR TO DELIVERY IF IT 

DOES NOT APPLY TO THIS RULE FILING: 

Instructions•

In completing the incorporation by reference statement, an agency describes any 
materials that are incorporated into the rule by reference and how to obtain copies. 

This form is only required when a rule incorporates materials by referencing another 
source without reproducing the text within the rule itself (e.g., federal or national 
standards, or regulations). 

Incorporated materials will be maintained and available for inspection by the Agency. 

1. TITLE OF RULE FILING: 

Independent External Review of Health Care Service 

Decisions 

2. ADOPTING AGENCY: 

Department of Financial Regulation 

3. DESCRIPTIONDESCRIBE THE MATERIALS INCORPORATED BYREFERENCE~: 

This rule incorporates the following laws and 

regulations of the United States: 

Title 42, section 300gg-111. 

4. FORMAL CITATION OF MATERIALS INCORPORATED BY REFERENCE: 
42 U.S.C. ~ 300gg-111. 

S. OBTAINING COPIES: EXPLAIN WHERE THE PUBLIC MAY OBTAIN THE MATERIAL~S~ IN 

WRITTEN OR ELECTRONIC FORM, AND AT WHAT COST 

All of the cited materials are available online at the 

following link: 

United States Code: 

https://uscode.house.gov/ 
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Incorporarion by Reference 

Although all cited materials are readily available 

online, members of the public may obtain printed copies 

by contacting the Department by phone at 802-828-3301. 

6. MODIFICATIONSPLEASE EXPLAINANYMODIFICATION TO THE INCORPORATED 

MATERIALS E. G., WHETHER ONLYPART OF THE MATERIAL ISADOPTED AND IF SO, WHICH 

PART~S~ARE MODIFIED 

No modifications have been made to the cited material. 

Run Spell Check 
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/►..VERMONT 

State of Vermont For consumer assistance: 
Department of Financial Regulation [Banking] 888-568-454 
89 Main Street [Insurance] Soo-964-184 
Montpelier, VT 05620-3101 [Securities] 877-55a-39x7 

www.dfr.vermont.gov 

March 3, 2023 

Re: Independent External Review of Health Care Service Decisions (H-2011-02); 
Comment Response and Changes Letter 

To whom it may concern: 

The Department of Financial Regulation submits its Final Proposed Rule Independent External 
Review of Health Care Service Decisions (H-2011-02) to the Vermont Secretary of State and the 
Legislative Committee on Administrative Rules (LCAR). 

The Department submitted its Proposed Rule on December 1, 2022. It held a remote public 
hearing on January 26, 2023 via Microsoft Teams, which was attended by Rhonda Vignola of 
Manchester Medical Center (MMC) and the Department's staff. As part of its public input 
strategy, the Department also individually shared copies of the Proposed Rule with Blue Cross 
Blue Shield of Vermont, MVP Health Care, and Cigna. 

During the hearing, MMC commented that the external appeal process was slow and frustrating 
for providers, whose reimbursement will often hinge on the outcome of an appeal. MMC also 
expressed frustration with obtaining reimbursement for COVID-19 testing in cases where the 
patient's insurer had denied coverage on the basis that the tests were not medically necessary. 
The Department discussed the appeals process and how providers could more meaningfully 
participate. The Department also discussed issues specific to COVID-19 testing, such as the 
applicability of federal guidance adopted during the COVID-19 public health emergency. 

Because MMC's comments did not touch upon the revisions made in the Proposed Rule, the 
Department did not make any changes in response. The Department did, however, revise the 
Proposed Rule to take effect on adoption in order to come into compliance with federal law as 
soon as possible. 



The Department thanks members of the public who attended the public hearing and/or submitted 
written comments for their attention and diligence in the rulemaking process. 

Sincerely, 

/s/ E. Sebastian Arduen~o 

E. Sebastian Arduengo 
Assistant General Counsel 
Department of Financial Regulation 
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STATE OF VERMONT 
Department of 8en~rang;  Financial Reeulation 

Insuranc~~'~~ 

Division 

RULE H-2011-02 evised 

INDEPENDENT EXTERNAL REVIEW OF HEALTH CARE SERVICE DECISIONS 

SECTION 1. PURPOSE 

The purpose of this rule is to establish a process for independent external reviews of adverse 
benefit determinations regarding health benefits that are eligible for independent external review 
by law. 

SECTION 2. AUTHORITY 

The Commissioner of financial 
Re ulg ation has the authority to issue this rule under 8 V.S.A. §§-_15, 4089a and 4089f. 

SECTION 3. APPLICABILITY AND SCOPE 

(A) This rule shall apply to every comprehensive major medical health benefit plan subject to 
the Depamnent's jurisdiction, and the definitions of "medically necessary care", 
"experimental or investigational", and "medically appropriate off-label use of a drug" in 
the contracts, policies, certificates and other forms related to such plans shall be as 
defined in this rule. 

(B) This rule shall not apply to any health benefit plan that is not a comprehensive major 
medical health benefit plan subject to the Department's jurisdiction and shall not apply to 
one that provides coverage only for a specified disease, specified accident or accident-
only coverage, credit, dental, disability income, hospital indemnity, long-term care 
insurance, vision care or any other limited supplemental benefit, Medicare supplement, 
Medicare Advantage, coverage provided by the Vermont Medicaid program or Medicaid 
benefits provided through a contracted health plan, or to health care services provided to 
inmates by the Department of Corrections. 

(C) Health Benefit Plans not subject to the Department's jurisdiction may voluntarily agree to 
utilize the independent external review process, however, the definitions of "medically 
necessary care", "experimental or investigational", and "medically appropriate off-label 
use of a drug" as defined in this rule, shall not apply to these plans. 

(D) If any provisions of any such contract, policy, certificate or other forms conflict with 
provisions of this rule, the Department and the independent review organization shall use 
whichever provision is more beneficial to the insured. 



SECTION 4. DEFINITIONS 

(A) "Adverse benefit determination" means a denial, reduction, modification or terminarion 
of, or a failure to provide or make payment (in whole or in part) for, a benefit, including 
but not limited to: 

a denial, reduction, termination or failure to provide or make payment that is 
based on a determination of a participant's or beneficiary's eligibility to 
participate in a health benefit plan; 

2. a denial, reduction, modification or termination of, or a failure to provide or make 
payment (in whole or in part) for, a benefit resulting from the application of any 
utilization review; 

a failure to cover an item or service for which benefits are otherwise provided 
because it is determined to be experimental or investigational or not medically 
necessary or appropriate; and 

(B) "Appealable decision" means an adverse benefit determination made by a health insurer 
to deny, reduce or terminate health care coverage, payment or a preferred level of 
payment for a health care service; where; the insured has exhausted all internal 
grievances required by law relating to the decision; and the decision is based on one of 
the following reasons: 

1. The health care service is a covered benefit that the health insurer has determined 
to be not medically necessary. 

2. A limitation is placed on the selection of a health care provider that is claimed by 
the insured to be inconsistent with limits imposed by the health benefit plan and 
any applicable laws and regulations. 

3. The health care treatment has been determined to be experimental or 
investigational or an off-label use of a drug. 

4. The health care service involves amedically-based decision that a condition is 
preexisting. 

5. The decision involves an adverse determination related to surorise medical 
billine, as established under Section 2799A-1 or 2799A-2 of the Public Health 
Service Act, including with respect to whether an item or service that is the 
subject of the adverse determination is an item or service to which Section 
2799A-1 or 2799A-2 of the Public Health Service Act, or both, applies. 

(C) "Commissioner" means the Commissioner of , 
~~~..-:*:~~ ~~a LT~^,''~ ~'~-~ ^ am:~:~'-~':~~~inancial Reeulation or his or her designee. 

(D) "Conflict of interest' means a material professional, familial or financial relationship 
with any of the following persons: 

`- - - Formatted: Keep with next 



1. The insured (and any related parties to the insured) who has filed the independent 
external review. 

2. Any health care provider responsible for the experimental or investigational 
treatment. 

3. The health insurer, mental health review agent, administrator of the health benefit 
• plan or any other person or entity that issued the decision that is the subject of the 

independent external review. 

4. Any officer, director, or management employee of the health benefit plan or any 
other person or entity that issued the decision that is the subject of the 
independent external review. 

5. The insured's treating provider or the provider's medical group (and any related 
parties to the treating provider or members of the medical group) recommending 
the health care service or treatment that is the subject of the independent external 
review. 

6. The health care provider, facility or other entity at or by which the service or 
treatment that is the subject of the independent external review would be 
provided. 

7. Entities involved in the development or manufacture of the principal drug, device, 
procedure or other therapy that is the subject of the independent external review. 

(E) "DeparhnenY' means the Department of'~~~,.:.,b T.,,.,...,,,,,.o c,.,...,. .,a u,,,.,.,, ~...-o 

~~~~ec~Financial Regulation. 

l.o o .,.,J 1.., .l.o ..,-, ,70..• 1... ,.. o.-~,... ..,L.,... o 1.,,.,..10.7..0 ..F ho~lrl, ~.,.1 
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(F) "Emergency medical condition" shall have the same meaning as in 42 U.S.C. § 300g~ 
111(a)(31B). 

(G) "Emergency services" ~ ~'~~~'~" ^ :'~-~~ ~~a ~ ~ ` .m:~"~~' ~ ~ -~~' «~ 
~,..~~~ ~~a *~~^~ ~ ~a~~~' ~ ~a~~~~ shall have the same meaning as in 42 

U.S.C. § 300gg-111(al(31(Cl. 

(H) "Experimental or investigational services" means health care items or services that are: 



not generally accepted by informed health care providers in the United States as 

effective in treating the condition, illness or diagnosis for which their use is 

proposed, or are; 

not proven by medical or scientific evidence to be effective in treating the 
condition, illness or diagnosis for which their use is proposed. 

(I) "Health benefit plan" means a policy, contract, certificate or agreement entered into, 

offered or issued by a health insurer to provide, deliver, arrange for, pay for, or reimburse 

any of the costs of health care services. 

(J) "Health care provider" means a person, partnership, corporation or other legal business 

entity licensed or certified or authorized by law to provide professional health care 

services to an individual during that individual's health care, treatment or confinement. 

(K) "Health care services" or "services" means items or services for the diagnosis, 

prevention, treatment, cure or relief of a health condition, illness, injury or disease. 

(L) "Health insurer" or "insurer" ̂ ~~~~~ ~ ~• w~^'''~ : ~~^~`'"""':`", 
,..: ,.rt..,oa: .,i ...: oa 

...,i ~l,e .,Fo..s « :1+e,7 ..,7 v,. F .70 ..1 1.. ~.7... ~~.. ,.C .. e,] e1F 
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~a~shall have the same meaning as inin 1 S V.S.A. & 9402(8). For purposes of this 

rule, "health insurer" or "insurer" also means a mental health review agent or any other 

agent or delegate of a health benefit plan that makes or issues appealable decisions as 

defined by this rule. 

(M) "Independent review organization" or "IRO" means an organization under contract with 

the Department under Section 8 of this rule to undertake independent external reviews of 

appealable decisions pursuant to 8 V.S.A. § 4089f. 

(N) "Insured" means the beneficiary of a health benefit plan subject to this Rule, including 

the subscriber and all others covered under the plan. For purposes of this Rule, "insured" 

shall include any provider or other person acting on behalf of an insured with the 

insured's ffiPAA compliant authorization. 

(O) "Medical or scientific evidence" means the following sources: 

Peer-reviewed scientific shzdies published in or accepted for publication by 
medical journals that meet nationally recognized requirements for scientific 

manuscripts and that submit most of their published articles for review by experts 

who are not part of the editorial staff. 

Peer-reviewed literature, biomedical compendia and other medical literature that 

meet the criteria of the National Instihztes of Health's National Library of 

Medicine for indexing in, Excerpta Medica (EMBASE), Medline, Pubmed 

Medline, resources from the Cochrane Library, HSTAT, and the National 

Guideline Clearinghouse. 



Medical journals recognized by the federal Secretary of Health and Human 
Services, under Section 1861(t)(2) of the federal Social Security Act. 

The following standard reference compendia: the American Hospital Formulary 
Service- Drug Information (AHFS Drug Information), the American Dental 
Association Accepted Dental Therapeutics and Monograph Series on Dental 
Materials and Therapeutics, The United States Pharmacopeia, The National 
Formulary and the USP-DI. 

Findings, studies or research conducted by or under the auspices of federal 
government agencies and nationally recognized federal research institutes, 
including the Agency for Health Care Research and Quality, National Institutes of 
Health, National Cancer Institute, National Academy of Sciences, Centers for 
Medicare and Medicaid Services, and any national board recognized by the 
National Institutes of Health for the purpose of evaluating the medical value of 
health services. 

6. Peer-reviewed abstracts accepted for presentation at major medical associarion 
meetings. 

(P) "Medically appropriate off-label use of a drug" means the use of a drug, pursuant to a 
valid prescription by a health care provider, for other than the particular conditions) for 
which approval was given by the U.S. Food and Drug Administration in circumstances in 
which the medically appropriate off-label use is reasonably calculated to restore or 
maintain the member's health, prevent deterioration of or palliate the member's 
condition, prevent the reasonably likely onset of a health problem or detect an incipient 
problem; and that is informed by generally accepted medical or scientific evidence and 
consistent with generally accepted practice parameters as recognized by health care 
professions in the same specialties as typically provide the procedure or treatment, or 
diagnose or manage the medical condition. 

(Q) "Medically-necessary care" means health care services, including diagnostic testing, 
preventive services and aftercare that are appropriate, in terms of type, amount, 
frequency, level, setting, and duration to the member's diagnosis or condition. Medically-
necessary care must be informed by generally accepted medical or scientific evidence and 
consistent with generally accepted practice parameters as recognized by health care 
professions in the same specialties as typically provide the procedure or treatment, or 
diagnose or manage the medical condition, and must be informed by the unique needs of 
each individual patient and each presenting situation, and 

1. help restore or maintain the member's health; or 

2. prevent deterioration of or palliate the member's condition; or 

3. prevent the reasonably likely onset of a health problem or detect an incipient 
problem. 



(R) "Off-label use of a drug" means use of a drug for other than the particular condition for 
which approval was given by the U.S. Food and Drug Administration. 

(S) "Relevant document, record or other information" means, for the purposes of Section 
(5)(H)a. of this Rule that a document, record or other information shall be considered 
relevant if such document, record or other information was relied upon in making the 
benefit determination or the determination of a grievance, or was submitted, considered 
or generated in the course of making the benefit determination or the determination of a 
grievance, without regard to whether such document, record or other information was 
relied upon in making the benefit determination or the determination of a grievance. 

(T) "Urgent care" means those health care services that are necessary to treat a condition or 
illness of an individual that if not provided promptly (within twenty-four (24) hours or a 
time frame consistent with the medical exigencies of the case) presents a serious risk of 
harm. 

SECTION 5. REQUESTS FOR INDEPENDENT EXTERNAL REVIEW ~ ' - " Formatted: Keep with new 

(A) An insured may obtain independent external review of an appealable decision using the 
procedures established in this section. Eachaustion of the internal grievance process is not 
required when the insurer has waived the internal grievance process or has been deemed 
to have waived the internal grievance process by failing to adhere to grievance process 
time requirements. The right to independent external review is contingent on the 
insured's exhaustion of the health insurer's first level internal grievance process. The 
health insurer shall provide insureds with a Deparhnent-approved notice of Vermont 
appeal rights with each notification of adverse benefit determination. 

(B) To the extent that Insurers prepare any of the following documents: summary plan 
description, policy, certificate, and/or membership booklet, Insurers shall include a 
description of the external review process. 

(C) Neither the right to obtain independent external review nor any resulting decision by an 
IRO shall be construed to change the terms of coverage 

under a health benefit plan. 

(D) To initiate an independent external review, the insured shall file a written request on a 
form specified by the Department, which shall include a release executed by the insured 
for all medical records pertinent to the independent external review, identification of the 
insurer by whom the insured is covered and which made the decision at issue, and a copy 
of the notice of the final grievance decision. The written request must be made within one 
hundred twenty (120) days or 4 months whichever is longer from any of the following to 
occur: 

receipt of written documentation of the health benefits plan's final grievance 
decision and notice of appeal rights, 

the insurer having waived the required grievance process, or 



the insurer is deemed to have waived the grievance process by failing to adhere to 
grievance process time requirements. 

(E) A request for independent external review shall be considered timely if the Department 

has received an oral or written inquiry complaint or request for review pertaining to the 
matter in dispute at any time prior to the deadline and the request for independent 

external review is confirmed in writing on the Department-approved form within ten (10) 
working days. 

(F) An insured may initiate an expedited independent external review simultaneously when 

applying for an urgent internal grievance. The request for an expedited independent 

external review and the request for an urgent internal grievance must be filed within the 

time frames for requesting an urgent internal grievance set forth in '_'~a*~--•-~ ̂ -~^~~:~"r?!le H-

2009-03. The written request must include the information required in Section 5 (D) with 

the exception of a copy of the notice of the final grievance decision. 

(G) An insured shall be entitled to assistance from the Department if the insured is unable to 

file a written request for review under this section. The Department shall not refuse to 
accept a~ta request for an independent external review or deternune that an independent 
external review has not met the requirements of this rule for the sole reason that the 

request for an independent external review is not on the Department-approved form. 

(H) The application fee is twenty =five ($25.00) dollars for independent external review of an 
appealable decision. The annual limit on filing fees for any insured shall not exceed 
seventy _five ($75.00) dollazs. Upon determination of financial hardship, the 
Commissioner may in his or her discretion reduce or waive the fee. In determining 
whether financial hardship is present, the Commissioner shall take into consideration the 

reasons for the insured's request. The Commissioner shallwaive 
or reduce the fee for persons who demonstrate they are eligible for astate- or federally-
based assistance program such as food stamps, TANF (Temporary Aid to Needy 

Families), General Assistance, Medicaid, SSI, fuel assistance or unemployment 
assistance. Upon the appealable decision being overturned by the 
~~IRO, the $25.00 fee if paid shall be refunded to the insured. 

(I) Within five (5) business days of receiving the request, the Department shall accept the 

request for an independent external review if it determines that: 

1. ~-the individual is or was an insured of the health insurer; ~ - - " Formatted: List Paragraph, Indent: Hanging: 0.5", 
Numbered + Level: 2 + Numbering Style: 1, 2, 3, ... + 

2. the service that is the subject of the independent external review start at: ~ + Alignment: Left + Aligned at: 0.75" + 
reasonably appears to be a covered service under the benefits provided by contract indent at: ~" 

to the insured; 

3. the independent external review involves an appealable decision (as 
defined in this rule); 



4. ~-the insured has exhausted the health insurer's required internal grievance 
process as required by law; and 

5. e--the insured has provided all information required by the Department to 
ensure compliance with this Rule. 

(J) If the materials submitted by the insured are not complete, the Department shall notify 
the insured of what materials are incomplete and the time within which they must be 
submitted. 

(K) Upon completion of its review, the Department shall notify the insured and the health 
insurer and, if applicable, the mental health review agent whether the application for 
independent external review has been accepted. If the application for independent 
external review is accepted, the Department shall also notify the parties of their 
opportunity to submit information and supporting documentation for consideration by the 
applicable ~ .IRO. Such information and documentation 
shall include: 

Documentation to be submitted by the health insurer and, if applicable, the mental 
health review agent: All relevant documents, records or other information in its 
possession or control, including the review criteria used in making the decision 
being appealed under this rule, copies of any applicable policies or procedures, 
and copies of all medical records considered by the insurer in making its initial 
decision and its decisions pursuant to the internal grievance process. The health 
insurer and, if applicable, the mental health review agent, shall consecutively 
number the pages in its documentation and identify the total number of pages. 

Documentation to be submitted by the insured: All medical records and any 
additional information that the insured would like to have considered by the 

IRO, which may include at the insured's 
discretion written statements by either the insured and/or his or her health care 
providers, or both, relating to the subject of the independent external review. 

(L) The information and supporting documentation required under Section 5(H) must be 
submitted to the Deparhnent within ten (10) days from the date the notice sent under that 
section was received, except as follows: 



1. health insurers and mental health review agents, if applicable may request an 
extension of up to ten (10) days in which to submit the information; and 
documentation, which shall be granted by the Department only for good cause 
shown. 

2. insureds may request an extension within which to submit their information and 
supporting documentation for any reason, except that the Department may set a 
final deadline for submission if the insured has not submitted his or her 
information after having been granted multiple extensions. 

(M) The Department shall provide copies of the information and supporting documentation 
filed by the insured and the health insurer to the other and to the ~~eper~~~ :r 
~etr.IRO. Each shall have three (3) business days from receipt of the copies to 
file responsive information or documentation with the Deparhnent. The Department may 
grant extensions for filing responsive information on the same bases as set forth in 
paragraph (I) of this subsection. Unon receiving all suvnorting documentation filed by the 
insured and the health insurer, the Deparnnent shall: 

1. select an IRO on a rotatins basis and determine whether it is able to accent the 
assignment. If the oreanization has a conflict of interest, does not have a reviewer 
available who is knowledgeable about the procedure or treahnent, or is otherwise 
not able to accept the assignment, the Department shall assign the independent 
external review to the next IRO on the list without a conflict that is able to accent 
the assignment. 

2. notify the insured and the insurer of the specialty of the reviewer who has been 
assigned by the IRO. 

(N) Within 10 business days of the date of receipt by the ~ ,~- v~ 
e~exIRO of the external appeal for review under Section 5(H), the insured or the 
health insurer may submit additional information or supporting materials to the 
Deparhnent. The additional information or supporting materials shall be sent by the 
Department to the other party, who shall have three (3) business days after receipt within 
which to file any additional responsive information or supporting materials. All such 
information shall then be sent by the Department to the ~~ :r 
~a~iettIRO for review as part of the independent external review. 

(O) When submitting new information under Section 5 (K), the insured may request that the 
health insurer or mental health review agent, if applicable, reconsider the decision being 
appealed based on the additional information being provided. In addition, if the 

IRO to whom the independent external review is 
assigned determines at any time that information it has received as part of the 
independent external review was not available or not made available to the health insurer 
or mental health review agent during its internal review process, it may also request the 
health insurer or mental health review agent to reconsider the decision based on the new 
information. Any such request by either the insured or the ~ a~ :r 



erga~atie~tIR0 shall stay the review by the ' IRO for no 
more than seven (7) days. 

(P) Failure by the health insurer or mental health review agent to submit information and 
documentation within the time periods required in this section or to participate in a 
telephone conference, if any, shall not delay independent external review and shall not 
impair the ability of the ' 0 to issue a binding decision 

that upholds, reverses or modifies the decision that was subject to independent external 

review. 

(Q) The Deparhnent in its sole discretion may toll any time frame to promote dispute 
resolution at the request of both parties. 

(R) Requests for expedited reviews shall follow the procedures contained in Section 7. 

SECTION 6. REVIEW BY INDEPENDENT REVIEW ORGANIZATION 

(A) An ' IRO to which an independent external review has 

been assigned by the Department shall conduct a full review to determine whether: 

1. the health care service at issue is medically necessary; 

2. the health insurer has limited the insured's selection of a health care provider in a 
manner inconsistent with any limits imposed by the insurance contract and any 

applicable laws and rules; 

3. the proposed health care treahnent is experimental or investigational or a 
medically- appropriate off-label use of a drug, as those terms are defined in this 

rule; and 

4. the service as to which coverage is being denied relates to a preexisting condition 

for which no coverage is available under the insurance contract. 

(B) The ' ~ IRO shall review all of the materials included in the 
independent external review documentation provided by the Deparhnent or obtained as a 

result of a telephone conference, if any, including all pertinent medical records, 
consulting provider reports and other documents submitted by the parties, and any 
statement filed by the insured or his or her treating providers. 
e~ga~za~terr'sThe IR0's final decision shall be based on objective clinical evidence, and 

shall consider any applicable generally-accepted practice guidelines developed by the 
federal government, national or professional medical societies, boards and associations, 

and clinical protocols or practice guidelines developed by the health insurer or mental 

health review agent The ~ IRO is not bound by the 
insurer's or mental health review agent's clinical protocols or practice guidelines, and it 

shall give clinical data reported by the treating provider equal or greater weight than the 
protocols or practice guidelines used by the health insurer or mental health review agent. 



(C) In the course of reviewing the independent external review, the ~deg~ra~ 
e~g~RO may request that the Department obtain any additional information or 
approve the addition of a reviewers) with special expertise if the ~e~ger~~'~ :r 
e~IRO and the Department agree that the information or additional reviewer is 
necessary or relevant to the independent external review. The Deparhnent will notify the 
insured and the insurer of any such request for additional information or the addition of 
another reviewer. Upon receipt of additional information, the Department shall provide 
copies to the insured and the insurer. Each shall have 3 business days from receipt of 
copies of the additional information to submit additional responsive information or to 
dispute the need for an additional reviewer. 

(D) If the insured has requested when filing the request for independent external review or 
materials to be considered during the independent external review, or the insurer has 
requested after notification of the request for an independent external review, the 

-'~--~~-'~^* -~~~~~^• ~^*~^^IRO shall meet by teleconference with the insured, the 
insured's representative and/or his or her treating provider, and a representatives) of the 
health insurer, to review and discuss the clinical evidence in the independent external 
review. 

(E) Except as provided in Section 7(C) of this rule, the ' IRO 
shall complete its review and forward its determination to the Department as soon as 
possible in accordance with the medical exigencies of the case, which (except as provided 
in this subsection) shall not exceed thirty (30) days from receipt of all of the 
documentation. The decision shall be in writing and shall include the clinical rationale for 
the ' ' IRO's determination. The ~ep~ 
e~IRO may request an extension of time from the Department within which to 
complete its review as maybe necessary due to circumstances beyond its control, 
including but not limited to the receipt of additional information after the independent 
external review has been forwarded for review as set forth in Section 5(K), or the 
inability to timely schedule a telephone conference due to the unavailability of the 
applicant, the applicants representative, any of the applicant's treating providers) or the 
insurer's representative(s). 

(F) Upon receipt of the ~ ' IRO's determination, the 
Department shall review it to ensure that it does not change the terms of coverage under 
the insured's health benefit plan, and then issue the determination to the health insurer, 
mental health review agent, if appropriate, and the insured. 
e~err'sThe IRO's determination shall be binding on the insurer and the insured 
except to the extent either the insurer or insured has other remedies under applicable 
federal or Vermont laws. 

(G) If the Department finds that the ' ' IRO's determination 
changes the terms of the insured's health benefit plan, it shall immediately return the 
determination to the ' IRO for revision. 



(H) The Department may use all enforcement powers granted to it under Titles 8 and 18 of 
the Vermont Statutes Annotated to ensure compliance by health insurers and mental 
health review agents with the requirements of this rule and any other applicable law or 
ferule. 

(I) No health insurer shall retaliate against an insured or provider for any activity related to 
independent external review. 

(~ The determinations of an ' 0 on individual cases shall 
have no precedential value as to any other independent external review filed with the 
Department. 

(K) The insured has the right to ask a health insurer to review a request for the same or 
similar services as to which an ' IRO has upheld an earlier 
denial if, since the ~^-'~^~^a~^~ r~~~~~~~~ ~^*~^^'~IR0's decision was made, the 
insured's medical condition has changed or the scientific or medical evidence as to the 
effectiveness of a proposed treatment has changed. The insured must exhaust the 
insurer's internal utilization management and grievance processes. 

SECTION 7. EXPEDITED REVIEWS 

(A) Independent external reviews that the Department determines should be expedited, that 
have resulted from grievances that were required by law to be expedited, or that have 
been designated "emergency" or "urgent" by the insured or the insured's treating health 
care provider shall be expedited, as follows: 

Upon receipt of a request for independent external review that is the result of a 
grievance that has been designated as expedited, or that the Deparhnent in its sole 
discretion determines shall be expedited, and that meets the requirements for 
reviewability set forth in Section 5(F) of this -~b in le, the Department shall 
immediately accept theme request for reviews related to emergency or 
urgent services may be accepted if the insured completes and submits an 
application form and filing fee, if applicable, as soon thereafter as possible. 

Upon acceptance of the request for expedited independent external review, the 
Department will immediately notify the health insurer and the insured by the most 
expeditious means available, including telephone, fax or e-mail, of their right to 
submit information and supporting documentation under Section 5(H). Such 
information must be submitted to the Department in a time frame consistent with 
the medical exigencies of the case but in no event later than twenty-four (24) 
hours after the acceptance of the request. 

Immediately upon receipt of the supporting information and documentation from 
the insured and the insurer, but in no event more than twenty-four (24) hours after 
accepting the request for expedited review, the Deparhnent shall assign the 
independent external review to an ' IRO for 
clinical review as provided in Section 6 5(F) of this rule. 



e~ga~i~a~iertThe IRO shall complete its review and make a determination as soon 
as possible consistent with the medical exigencies of the case, but in no event 
more than three (3) days after receipt of the request for an independent external 
review, unless upon further review it determines that the appeal does not involve 
emergency or urgently _needed services, in which case the deadline for review 
shall be as contained in 6(E). 

If the expedited independent external review relates to services currently being 
provided to an insured in a health care facility or other previously approved 
course of treatment, and the request for expedited independent external review is 
made within twenty-four hours of the receipt by the insured of (i) the final 
grievance decision and (ii) the notice of appeal rights, whichever shall be later 
received, and the expedited external review is conducted in accordance with the 
time frames specified by law, the services shall be continued by the insurer 
without liability to the insured until: 

the independent external review decision is issued, and 

b) the insurer has authorized coverage for a medically safe and appropriate 
discharge or transition plan developed after consultation with the 
member's treating physician or the treating health care provider's 
designee. 

When the expedited independent external review relates to services not currently 
being provided to an insured in a health care facility or other course of treatment 
and those services by contract require prior authorization from the insurer before 
being rendered, and the ' IRO reasonably believes 
that the delay caused by the review may cause significant harm to the insured and 
so notifies the Department, the Department shall order the health insurer to 
provide coverage for the contested services pending the final determination of the 
appeal independent external review. If the insurer's denial is upheld by the 

IRO the insured will be responsible for 
reimbursing the insurer for the costs of such services paid for while the appeal 
was pending. 

Health insurers and mental health review agents shall have qualified and informed 
personnel available twenty-four (24) hours a day, seven (7) days per week, who 
can respond to Department requests and assist the Department and/or ~~ 

IRO in assessing and processing potential cases- and cases 
accepted for expedited review. Health insurers and mental health review agents 
shall provide the Department with updated contact information for such personnel 
annually and prior to any changes and shall ensure that all of their personnel are 
trained to facilitate such communication with the Department if requested. 

SECTION 8. INDEPENDENT REVIEW ORGANIZATIONS 



(A) The Deparhnent shall from time to time enter into contracts with as many ~~ ~ 
IR0s as it deems necessary to conduct the independent external 

review requests provided for in this Rule. The contracts shall set forth all terms that the 
Department deems necessary to ensure a full, fair and timely review of independent 
external reviews. Selection of the ' IR0s shall include 
review of proposals with regard to at least the following: 

1. proposed scope of services; 

2. fee structure and total estimated costs of reviews; 

3. number and qualifications of reviewers, who shall include health care providers 
credentialed with respect to the health care service under review; 

4. procedures to ensure the confidentiality of the independent external reviews, 
including identifiable health care information used in reviewing the independent 
external reviews; 

5. procedures to ensure the neutrality of reviewers; 

6. administrative and operational policies and procedures; and 

7. procedures to ensure that no conflict of interest exists among the organization and 
its reviewers and the health insurer or insured whose case is under review. 

8. Evidence of accreditation by at least one nationally recognized private accrediting 
organization including, but not limited to, URAC or NCQA. 

SECTION 9. EXTERNAL REVIEW REPORTING REQUIREMENTS '- - ' Formatted: Keep with next 

(A) An ' IRO assigned pursuant to Section 6 or 7 of this rule 
to conduct an external review shall maintain written records in the aggregate for Vermont 
and by insurer on all requests for external review for which it conducted an external 
review during a calendar year and, upon request, submit a report to the Commissioner, as 
required under paragraph (B). 

(B) The report shall include in the aggregate for Vermont, and for each insurer: 

1. the total number of requests for independent external review; 

2. the number of requests for independent external review resolved-; 

3. the number resolved upholding the adverse determination or final adverse 
determination and the number resolved reversing the adverse determination or 
final adverse determination; 

4. the average length of time for resolution; 



a summary of the types of coverages or cases for which an external review was 
sought, as provided in the format required by the Commissioner; 

6. the number of external reviews pursuant to Section 5 (L) of this rule that were 
terminated as the result of a reconsideration by the insurer of its adverse 
determination or final adverse determination after the receipt of additional 
information from the covered person or the covered person's authorized 
representative; and 

any other information the Commissioner may request or require. 

(C) The ' ~ IRO shall retain the written records required 
pursuant to this subsection for at least three (3) years, and make item available at no cost 
to the Department. 

(D) Each insurer shall maintain at no cost to the Deparhnent, written records in the aggregate 
by State and for each type of health benefit plan offered by the insurer on all requests for 
independent external review that the insurer receives notices of from the Commissioner 
pursuant to this rule. 

(E) Each insurer required to maintain written records on all requests for external review 
pursuant to paragraph (1) shall submit to the Commissioner, upon request, a report in the 
format specified by the Commissioner. 

(F) The report shall include in the aggregate, for Vermont, and by type of health benefit plan: 

the total number of requests for external review; 

2. from the total number of requests for external review reported under subparagraph 
(1) of this paragraph, the number of requests determined eligible for a full 
external review; and 

any other information the Commissioner may request or require. 

(G) The insurer shall retain the written records required pursuant to this subsection for at least 
three (3) years. 

SECTION 10. COSTS OF INDEPENDENT EXTERNAL REVIEWS 

The Deparhnent shall notify the health insurer of the reasonable and necessary cost of an 
independent external review. The costs may vary depending on the type of review and the 

IRO assigned. The costs shall include but not be limited to the 
fees of the ' IRO, reasonable copying expenses, mail and delivery 
fees and any other expense related to the review by an ' IRO's 

review. The insurer shall pay the costs of the independent external review to the Department 

within thirty (30) days of such notification. 



SECTION 11. CONFIDENTIALITY 

All documents and records relating to independent external reviews filed under this rule, 
including but not limited to independent external review forms, supporting information and 
documentation filed by the insured, by the health insurer, mental health review agent, or any 
materials prepared by the Department for the use of an ~~a~~~~a~^` ~~.,:~.~. ^ ~^':^^ ^a *'~~ 
~a~~~~a~~~ ~~ ~^*~^^'IR0, and the IR0's determination, are confidential and 
exempt from public disclosure under 1 V.S.A. § 316. Health insurers, mental health review 
agents and ' IR0s shall take appropriate measures to protect the 
confidentiality and security of all communications, records, procedures and meetings related to 
independent external reviews. 

SECTION 12. SEVERABILITY 

If a court holds any provision of this ~eg~tlatie~rrule invalid in any circumstance, this shall not 
affect any other provision or circumstance. 

SECTION 13. EFFECTIVE DATE 

This revised rule shall take effect on T..,. , , '^, , ..:''~ ''~~ ~ ~~':^^ ^~'"~ ^^~;^~ 
e o..... ,.c ~ c n ...w:,.w ~w..n ..,,.o o~c ,.« ,. o w,.,,a..oa .,.,a ,-.,.o,,,-., ~i ~m ,a.,_u,. ,.c.,,.. adoption. 
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STATE OF VERMONT 
Department of Financial Regulation 

Insurance Division 

RULE H-2011-02 (Revised) 

INDEPENDENT EXTERNAL REVIEW OF HEALTH CARE SERVICE DECISIONS 

SECTION 1. PURPOSE 

The purpose of this rule is to establish a process for independent external reviews of adverse 
benefit determinations regarding health benefits that are eligible for independent external review 
by law. 

SECTION 2. AUTHORITY 

The Commissioner of Financial Regulation has the authority to issue this rule under 8 V.S.A. 
§ § 15, 4089a and 4089f. 

SECTION 3. APPLICABILITY AND SCOPE 

(A) This rule shall apply to every comprehensive major medical health benefit plan subject to 
the Department's jurisdiction, and the definitions of "medically necessary care", 
"experimental or investigational", and "medically appropriate off-label use of a drug" in 
the contracts, policies, certificates and other forms related to such plans shall be as 
defined in this rule. 

(B) This rule shall not apply to any health benefit plan that is not a comprehensive major 
medical health benefit plan subject to the Department's jurisdiction and shall not apply to 
one that provides coverage only for a specified disease, specified accident or accident-
only coverage, credit, dental, disability income, hospital indemnity, long-term care 
insurance, vision care or any other limited supplemental benefit, Medicare supplement, 
Medicare Advantage, coverage provided by the Vermont Medicaid program or Medicaid 
benefits provided through a contracted health plan, or to health care services provided to 
inmates by the Department of Corrections. 

(C) Health Benefit Plans not subject to the Department's jurisdiction may voluntarily agree to 
utilize the independent external review process, however, the definitions of "medically 
necessary care", "experimental or investigational", and "medically appropriate off-label 
use of a drug" as defined in this rule, shall not apply to these plans. 

(D) If any provisions of any such contract, policy, certificate or other forms conflict with 
provisions of this rule, the Department and the independent review organization shall use 
whichever provision is more beneficial to the insured. 



SECTION 4. DEFINITIONS 

(A) "Adverse benefit determination" means a denial, reduction, modification or termination 
of, or a failure to provide or make payment (in whole or in part) for, a benefit, including 
but not limited to: 

1. a denial, reduction, termination or failure to provide or make payment that is 
based on a determination of a participant's or beneficiary's eligibility to 
participate in a health benefit plan; 

2. a denial, reduction, modification or termination of, or a failure to provide or make 
payment (in whole or in part) for, a benefit resulting from the application of any 
utilization review; 

3. a failure to cover an item or service for which benefits are otherwise provided 
because it is determined to be experimental or investigational or not medically 
necessary or appropriate; and 

(B) "Appealable decision" means an adverse benefit determination made by a health insurer 

to deny, reduce or terminate health care coverage, payment or a preferred level of 
payment for a health care service; where; the insured has e~austed all internal 
grievances required by law relating to the decision; and the decision is based on one of 

the following reasons: 

1. The health care service is a covered benefit that the health insurer has determined 
to be not medically necessary. 

2. A limitation is placed on the selection of a health care provider that is claimed by 
the insured to be inconsistent with limits imposed by the health benefit plan and 
any applicable laws and regulations. 

3. The health care treatment has been determined to be experimental or 
investigational or an off-label use of a drug. 

4. The health care service involves amedically-based decision that a condition is 
preexisting. 

5. The decision involves an adverse determination related to surprise medical 
billing, as established under Section 2799A-1 or 2799A-2 of the Public Health 
Service Act, including with respect to whether an item or service that is the 
subject of the adverse determination is an item or service to which Section 
2799A-1 or 2799A-2 of the Public Health Service Act, or both, applies. 

(C) "Commissioner" means the Commissioner of Financial Regulation or his or her designee. 

(D) "Conflict of interest" means a material professional, familial or financial relationship 

with any of the following persons: 



The insured (and any related parties to the insured) who has filed the independent 
external review. 

2. Any health care provider responsible for the experimental or investigational 
treatment. 

3. The health insurer, mental health review agent, administrator of the health benefit 
plan or any other person or entity that issued the decision that is the subject of the 
independent external review. 

4. Any officer, director, or management employee of the health benefit plan or any 
other person or entity that issued the decision that is the subject of the 
independent external review. 

5. The insured's treating provider or the provider's medical group (and any related 
parties to the treating provider or members of the medical group) recommending 
the health care service or treatment that is the subject of the independent external 
review. 

6. The health care provider, facility or other entity at or by which the service or 
treatment that is the subject of the independent external review would be 
provided. 

7. Entities involved in the development or manufacture of the principal drug, device, 
procedure or other therapy that is the subject of the independent external review. 

(E) "Department" means the Department of Financial Regulation. 

(F) "Emergency medical condition" shall have the same meaning as in 42 U.S.C. § 300gg-
111(a)(3)(B). 

(G) "Emergency services" shall have the same meaning as in 42 U.S.C. § 300gg-
111(a)(3)(C). 

(H) "Experimental or investigational services" means health care items or services that are: 

1. not generally accepted by informed health care providers in the United States as 
effective in treating the condition, illness or diagnosis for which their use is 
proposed, or are; 

2. not proven by medical or scientific evidence to be effective in treating the 
condition, illness or diagnosis for which their use is proposed. 

(I) "Health benefit plan" means a policy, contract, certificate or agreement entered into, 
offered or issued by a health insurer to provide, deliver, arrange for, pay for, or reimburse 
any of the costs of health care services. 

(J) "Health care provider" means a person, partnership, corporation or other legal business 
entity licensed or certified or authorized by law to provide professional health care 
services to an individual during that individual's health care, treatment or confinement. 



(K) "Health care services" or "services" means items or services for the diagnosis, 
prevention, treatment, cure or relief of a health condition, illness, injury or disease. 

(L) "Health insurer" or "insurer" shall have the same meaning as inin 18 V.S.A. § 9402(8). 
For purposes of this rule, "health insurer" or "insurer" also means a mental health review 
agent or any other agent or delegate of a health benefit plan that makes or issues 
appealable decisions as defined by this rule. 

(M) "Independent review organization" or "IRO" means an organization under contract with 
the Department under Section 8 of this rule to undertake independent external reviews of 
appealable decisions pursuant to 8 V.S.A. § 4089f. 

(N) "Insured" means the beneficiary of a health benefit plan subject to this Rule, including 
the subscriber and all others covered under the plan. For purposes of this Rule, "insured" 
shall include any provider or other person acting on behalf of an insured with the 
insured's HIPAA compliant authorization. 

(O) "Medical or scientific evidence" means the following sources: 

1. Peer-reviewed scientific studies published in or accepted for publication by 
medical journals that meet nationally recognized requirements for scientific 
manuscripts and that submit most of their published articles for review by experts 
who are not part of the editorial staff. 

2. Peer-reviewed literature, biomedical compendia and other medical literature that 
meet the criteria of the National Institutes of Health's National Library of 
Medicine for indexing in, Excerpts Medics (EMBASE), Medline, Pubmed 
Medline, resources from the Cochrane Library, HSTAT, and the National 
Guideline Clearinghouse. 

3. Medical journals recognized by the federal Secretary of Health and Human 
Services, under Section 1861(t)(2) of the federal Social Security Act. 

4. The following standard reference compendia: the American Hospital Formulary 
Service- Drug Information (AHFS Drug Information), the American Dental 
Association Accepted Dental Therapeutics and Monograph Series on Dental 
Materials and Therapeutics, The United States Pharmacopeia, The National 
Formulary and the USP-DI. 

5. Findings, studies or research conducted by or under the auspices of federal 
government agencies and nationally recognized federal research institutes, 
including the Agency for Health Care Research and Quality, National Institutes of 
Health, National Cancer Institute, National Academy of Sciences, Centers for 
Medicare and Medicaid Services, and any national board recognized by the 
National Institutes of Health for the purpose of evaluating the medical value of 
health services. 



6. Peer-reviewed abstracts accepted for presentation at major medical association 
meetings. 

(P) "Medically appropriate off-label use of a drug" means the use of a drug, pursuant to a 
valid prescription by a health care provider, for other than the particular conditions) for 
which approval was given by the U.S. Food and Drug Administration in circumstances in 
which the medically appropriate off-label use is reasonably calculated to restore or 
maintain the member's health, prevent deterioration of or palliate the member's 
condition, prevent the reasonably likely onset of a health problem or detect an incipient 
problem; and that is informed by generally accepted medical or scientific evidence and 
consistent with generally accepted practice parameters as recognized by health care 
professions in the same specialties as typically provide the procedure or treatment, or 
diagnose or manage the medical condition. 

(Q) "Medically-necessary care" means health care services, including diagnostic testing, 
preventive services and aftercare that are appropriate, in terms of type, amount, 
frequency, level, setting, and duration to the member's diagnosis or condition. Medically-
necessary care must be informed by generally accepted medical or scientific evidence and 
consistent with generally accepted practice parameters as recognized by health care 
professions in the same specialties as typically provide the procedure or treatment, or 
diagnose or manage the medical condition, and must be informed by the unique needs of 
each individual patient and each presenting situation, and 

1. help restore or maintain the member's health; or 

2. prevent deterioration of or palliate the member's condition; or 

3. prevent the reasonably likely onset of a health problem or detect an incipient 
problem. 

(R) "Off-label use of a drug" means use of a drug for other than the particular condition for 
which approval was given by the U.S. Food and Drug Administration. 

(S) "Relevant document, record or other information" means, for the purposes of Section 
(5)(H)a. of this Rule that a document, record or other information shall be considered 
relevant if such document, record or other information was relied upon in making the 
benefit determination or the determination of a grievance, or was submitted, considered 
or generated in the course of making the benefit determination or the determination of a 
grievance, without regard to whether such document, record or other information was 
relied upon in making the benefit determination or the determination of a grievance. 

(T) "Urgent care" means those health care services that are necessary to treat a condition or 
illness of an individual that if not provided promptly (within twenty-four (24) hours or a 
time frame consistent with the medical exigencies of the case) presents a serious risk of 
harm. 



SECTION 5. REQUESTS FOR INDEPENDENT EXTERNAL REVIEW 

(A) An insured may obtain independent external review of an appealable decision using the 
procedures established in this section. E~iaustion of the internal grievance process is not 
required when the insurer has waived the internal grievance process or has been deemed 
to have waived the internal grievance process by failing to adhere to grievance process 
time requirements. The right to independent external review is contingent on the 
insured's e~austion of the health insurer's first level internal grievance process. The 
health insurer shall provide insureds with aDepartment-approved notice of Vermont 
appeal rights with each notification of adverse benefit determination. 

(B) To the extent that Insurers prepare any of the following documents: summary plan 
description, policy, certificate, and/or membership booklet, Insurers shall include a 
description of the external review process. 

(C) Neither the right to obtain independent external review nor any resulting decision by an 
IRO shall be construed to change the terms of coverage under a health benefit plan. 

(D) To initiate an independent external review, the insured shall file a written request on a 
form specified by the Department, which shall include a release executed by the insured 
for all medical records pertinent to the independent external review, identification of the 
insurer by whom the insured is covered and which made the decision at issue, and a copy 
of the notice of the final grievance decision. The written request must be made within one 
hundred twenty (120) days or 4 months whichever is longer from any of the following to 
occur: 

receipt of written documentation of the health benefits plan's final grievance 
decision and notice of appeal rights, 

2. the insurer having waived the required grievance process, or 

the insurer is deemed to have waived the grievance process by failing to adhere to 
grievance process time requirements. 

(E) A request for independent external review shall be considered timely if the Department 
has received an oral or written inquiry complaint or request for review pertaining to the 
matter in dispute at any time prior to the deadline and the request for independent 
external review is confirmed in writing on the Department-approved form within ten (10) 
working days. 

(F) An insured may initiate an expedited independent external review simultaneously when 
applying for an urgent internal grievance. The request for an expedited independent 
external review and the request for an urgent internal grievance must be filed within the 
time frames for requesting an urgent internal grievance set forth in rule H-2009-03. The 
written request must include the information required in Section 5 (D) with the exception 
of a copy of the notice of the final grievance decision. 



(G) An insured shall be entitled to assistance from the Department if the insured is unable to 
file a written request for review under this section. The Department shall not refuse to 
accept a request for an independent external review or determine that an independent 
external review has not met the requirements of this rule for the sole reason that the 
request for an independent external review is not on the Department-approved form. 

(H) The application fee is twenty-five ($25.00) dollars for independent external review of an 
appealable decision. The annual limit on filing fees for any insured shall not exceed 
seventy-five ($75.00) dollars. Upon determination of financial hardship, the 
Commissioner may in his or her discretion reduce or waive the fee. In determining 
whether financial hardship is present, the Commissioner shall take into consideration the 
reasons for the insured's request. The Commissioner shallwaive or reduce the fee for 
persons who demonstrate they are eligible for astate- or federally-based assistance 
program such as food stamps, TANF (Temporary Aid to Needy Families), General 
Assistance, Medicaid, SSI, fuel assistance or unemployment assistance. Upon the 
appealable decision being overturned by the IRO, the $25.00 fee if paid shall be refunded 
to the insured. 

(I) Within five (5) business days of receiving the request, the Department shall accept the 
request for an independent external review if it determines that: 

1. the individual is or was an insured of the health insurer; 

2. the service that is the subject of the independent external review reasonably 
appears to be a covered service under the benefits provided by contract to the 
insured; 

3. the independent external review involves an appealable decision (as defined in 
this rule); 

4. the insured has e~austed the health insurer's required internal grievance process 
as required by law; and 

5. the insured has provided all information required by the Department to ensure 
compliance with this Rule. 

(J) If the materials submitted by the insured are not complete, the Department shall notify 
the insured of what materials are incomplete and the time within which they must be 
submitted. 

(K) Upon completion of its review, the Department shall notify the insured and the health 
insurer and, if applicable, the mental health review agent whether the application for 
independent external review has been accepted. If the application for independent 
external review is accepted, the Department shall also notify the parties of their 
opportunity to submit information and supporting documentation for consideration by the 
applicable IRO. Such information and documentation shall include: 



1. Documentation to be submitted by the health insurer and, if applicable, the mental 
health review agent: All relevant documents, records or other information in its 
possession or control, including the review criteria used in making the decision 
being appealed under this rule, copies of any applicable policies or procedures, 
and copies of all medical records considered by the insurer in making its initial 
decision and its decisions pursuant to the internal grievance process. The health 
insurer and, if applicable, the mental health review agent, shall consecutively 
number the pages in its documentation and identify the total number of pages. 

Z. Documentation to be submitted by the insured: All medical records and any 
additional information that the insured would like to have considered by the IRO, 
which may include at the insured's discretion written statements by either the 
insured and/or his or her health care providers, or both, relating to the subject of 
the independent external review. 

(L) The information and supporting documentation required under Section 5(H) must be 
submitted to the Department within ten (10) days from the date the notice sent under that 
section was received, except as follows: 

health insurers and mental health review agents, if applicable may request an 
extension of up to ten (10) days in which to submit the information; and 
documentation, which shall be granted by the Department only for good cause 
shown. 

2. insureds may request an extension within which to submit their information and 
supporting documentation for any reason, except that the Department may set a 
final deadline for submission if the insured has not submitted his or her 
information after having been granted multiple extensions. 

(M) The Department shall provide copies of the information and supporting documentation 
filed by the insured and the health insurer to the other and to the IRO. Each shall have 
three (3) business days from receipt of the copies to file responsive information or 
documentation with the Department. The Department may grant extensions for filing 
responsive information on the same bases as set forth in paragraph (I) of this subsection. 
Upon receiving all supporting documentation filed by the insured and the health insurer, 
the Deparhnent shall: 

select an IRO on a rotating basis and determine whether it is able to accept the 
assignment. If the organization has a conflict of interest, does not have a reviewer 
available who is knowledgeable about the procedure or treatment, or is otherwise 
not able to accept the assignment, the Department shall assign the independent 
external review to the next IRO on the list without a conflict that is able to accept 
the assignment. 

2. notify the insured and the insurer of the specialty of the reviewer who has been 
assigned by the IRO. 



(N) Within 10 business days of the date of receipt by the IRO of the external appeal for 
review under Section 5(H), the insured or the health insurer may submit additional 
information or supporting materials to the Department. The additional information or 
supporting materials shall be sent by the Department to the other party, who shall have 
three (3) business days after receipt within which to file any additional responsive 
information or supporting materials. All such information shall then be sent by the 
Department to the IRO for review as part of the independent external review. 

(O) When submitting new information under Section 5 (K), the insured may request that the 
health insurer or mental health review agent, if applicable, reconsider the decision being 
appealed based on the additional information being provided. In addition, if the IRO to 
whom the independent external review is assigned determines at any time that 
information it has received as part of the independent external review was not available 
or not made available to the health insurer or mental health review agent during its 
internal review process, it may also request the health insurer or mental health review 
agent to reconsider the decision based on the new information. Any such request by 
either the insured or the IRO shall stay the review by the IRO for no more than seven (7) 
days. 

(P) Failure by the health insurer or mental health review agent to submit information and 
documentation within the time periods required in this section or to participate in a 
telephone conference, if any, shall not delay independent external review and shall not 
impair the ability of the IRO to issue a binding decision that upholds, reverses or 
modifies the decision that was subject to independent external review. 

(Q) The Department in its sole discretion may toll any time frame to promote dispute 
resolution at the request of both parties. 

(R) Requests for expedited reviews shall follow the procedures contained in Section 7. 

SECTION 6. REVIEW BY INDEPENDENT REVIEW ORGANIZATION 

(A) An IRO to which an independent external review has been assigned by the Department 
shall conduct a full review to determine whether: 

1. the health care service at issue is medically necessary; 

2. the health insurer has limited the insured's selection of a health care provider in a 
manner inconsistent with any limits imposed by the insurance contract and any 
applicable laws and rules; 

3. the proposed health care treatment is experimental or investigational or a 
medically- appropriate off-label use of a drug, as those terms are defined in this 
rule; and 

4. the service as to which coverage is being denied relates to a preexisting condition 
for which no coverage is available under the insurance contract. 



(B) The IRO shall review all of the materials included in the independent external review 
documentation provided by the Department or obtained as a result of a telephone 
conference, if any, including all pertinent medical records, consulting provider reports 
and other documents submitted by the parties, and any statement filed by the insured or 
his or her treating providers. The IRO's final decision shall be based on objective clinical 
evidence, and shall consider any applicable generally-accepted practice guidelines 
developed by the federal government, national or professional medical societies, boards 
and associations, and clinical protocols or practice guidelines developed by the health 
insurer or mental health review agent The IRO is not bound by the insurer's or mental 
health review agent's clinical protocols or practice guidelines, and it shall give clinical 
data reported by the treating provider equal or greater weight than the protocols or 
practice guidelines used by the health insurer or mental health review agent. 

(C) In the course of reviewing the independent external review, the IRO may request that the 
Department obtain any additional information or approve the addition of a reviewers) 
with special expertise if the IRO and the Department agree that the information or 
additional reviewer is necessary or relevant to the independent external review. The 
Department will notify the insured and the insurer of any such request for additional 
information or the addition of another reviewer. Upon receipt of additional information, 
the Department shall provide copies to the insured and the insurer. Each shall have 3 
business days from receipt of copies of the additional information to submit additional 
responsive information or to dispute the need for an additional reviewer. 

(D) If the insured has requested when filing the request for independent external review or 
materials to be considered during the independent external review, or the insurer has 
requested after notification of the request for an independent external review, the IRO 
shall meet by teleconference with the insured, the insured's representative and/or his or 
her treating provider, and a representatives) of the health insurer, to review and discuss 
the clinical evidence in the independent external review. 

(E) Except as provided in Section 7(C) of this rule, the IRO shall complete its review and 
forward its determination to the Department as soon as possible in accordance with the 
medical exigencies of the case, which (except as provided in this subsection) shall not 
exceed thirty (30) days from receipt of all of the documentation. The decision shall be in 
writing and shall include the clinical rationale for the IRO's determination. The IRO may 
request an extension of time from the Department within which to complete its review as 
maybe necessary due to circumstances beyond its control, including but not limited to 
the receipt of additional information after the independent external review has been 
forwarded for review as set forth in Section 5(K), or the inability to timely schedule a 
telephone conference due to the unavailability of the applicant, the applicant's 
representative, any of the applicant's treating providers) or the insurer's 
representative(s). 

(F) Upon receipt of the IRO's determination, the Department shall review it to ensure that it 
does not change the terms of coverage under the insured's health benefit plan, and then 



issue the determination to the health insurer, mental health review agent, if appropriate, 
and the insured. The IRO's determination shall be binding on the insurer and the insured 
except to the extent either the insurer or insured has other remedies under applicable 
federal or Vermont laws. 

(G) If the Department finds that the IRO's determination changes the terms of the insured's 
health benefit plan, it shall immediately return the determination to the IRO for revision. 

(H) The Department may use all enforcement powers granted to it under Titles 8 and 18 of 
the Vermont Statutes Annotated to ensure compliance by health insurers and mental 
health review agents with the requirements of this rule and any other applicable law or 
rule. 

(I) No health insurer shall retaliate against an insured or provider for any activity related to 
independent external review. 

(J) The determinations of an IRO on individual cases shall have no precedential value as to 
any other independent external review filed with the Department. 

(K) The insured has the right to ask a health insurer to review a request for the same or 
similar services as to which an IRO has upheld an earlier denial if, since the IRO's 
decision was made, the insured's medical condition has changed or the scientific or 
medical evidence as to the effectiveness of a proposed treatment has changed. The 
insured must e~aust the insurer's internal utilization management and grievance 
processes. 

SECTION 7. EXPEDITED REVIEWS 

(A) Independent external reviews that the Department determines should be expedited, that 
have resulted from grievances that were required by law to be expedited, or that have 
been designated "emergency" or "urgent" by the insured or the insured's treating health 
care provider shall be expedited, as follows: 

Upon receipt of a request for independent external review that is the result of a 
grievance that has been designated as expedited, or that the Department in its sole 
discretion determines shall be expedited, and that meets the requirements for 
reviewability set forth in Section 5(F) of this rule, the Department shall 
immediately accept the request for reviews related to emergency or urgent 
services may be accepted if the insured completes and submits an application 
form and filing fee, if applicable, as soon thereafter as possible. 

2. Upon acceptance of the request for expedited independent external review, the 
Department will immediately notify the health insurer and the insured by the most 
expeditious means available, including telephone, fax or e-mail, of their right to 
submit information and supporting documentation under Section 5(H). Such 
information must be submitted to the Department in a time frame consistent with 



the medical exigencies of the case but in no event later than twenty-four (24) 
hours after the acceptance of the request. 

3. Immediately upon receipt of the supporting information and documentation from 
the insured and the insurer, but in no event more than twenty-four (24) hours after 
accepting the request for expedited review, the Department shall assign the 
independent external review to an IRO for clinical review as provided in Section 
6 5(F) of this rule. The IRO shall complete its review and make a determination as 
soon as possible consistent with the medical exigencies of the case, but in no 
event more than three (3) days after receipt of the request for an independent 
external review, unless upon further review it determines that the appeal does not 
involve emergency or urgently needed services, in which case the deadline for 
review shall be as contained in 6(E). 

4. If the expedited independent external review relates to services currently being 
provided to an insured in a health care facility or other previously approved 
course of treatment, and the request for expedited independent external review is 
made within twenty-four hours of the receipt by the insured of (i) the final 
grievance decision and (ii) the notice of appeal rights, whichever shall be later 
received, and the expedited external review is conducted in accordance with the 
time frames specified by law, the services shall be continued by the insurer 
without liability to the insured until: 

a) the independent external review decision is issued, and 

b) the insurer has authorized coverage for a medically safe and appropriate 
discharge or transition plan developed after consultation with the 
member's treating physician or the treating health care provider's 
designee. 

5. When the expedited independent external review relates to services not currently 
being provided to an insured in a health care facility or other course of treatment 
and those services by contract require prior authorization from the insurer before 
being rendered, and the IRO reasonably believes that the delay caused by the 
review may cause significant harm to the insured and so notifies the Department, 
the Department shall order the health insurer to provide coverage for the contested 
services pending the final determination of the appeal independent external 
review. If the insurer's denial is upheld by the IRO, the insured will be 
responsible for reimbursing the insurer for the costs of such services paid for 
while the appeal was pending. 

6. Health insurers and mental health review agents shall have qualified and informed 
personnel available twenty-four (24) hours a day, seven (7) days per week, who 
can respond to Department requests and assist the Department and/or IRO in 
assessing and processing potential cases and cases accepted for expedited review. 
Health insurers and mental health review agents shall provide the Department 



with updated contact information for such personnel annually and prior to any 
changes and shall ensure that all of their personnel are trained to facilitate such 
communication with the Department if requested. 

SECTION 8. INDEPENDENT REVIEW ORGANIZATIONS 

(A) The Department shall from time to time enter into contracts with as many IROs as it 
deems necessary to conduct the independent external review requests provided for in this 
Rule. The contracts shall set forth all terms that the Department deems necessary to 
ensure a full, fair and timely review of independent external reviews. Selection of the 
IROs shall include review of proposals with regard to at least the following: 

1. proposed scope of services; 

2. fee structure and total estimated costs of reviews; 

3. number and qualifications of reviewers, who shall include health care providers 
credentialed with respect to the health care service under review; 

4. procedures to ensure the confidentiality of the independent external reviews, 
including identifiable health care information used in reviewing the independent 
external reviews; 

5. procedures to ensure the neutrality of reviewers; 

6. administrative and operational policies and procedures; and 

7. procedures to ensure that no conflict of interest exists among the organization and 
its reviewers and the health insurer or insured whose case is under review. 

8. Evidence of accreditation by at least one nationally recognized private accrediting 
organization including, but not limited to, URAC or NCQA. 

SECTION 9. EXTERNAL REVIEW REPORTING REQUIREMENTS 

(A) An IRO assigned pursuant to Section 6 or 7 of this rule to conduct an external review 
shall maintain written records in the aggregate for Vermont and by insurer on all requests 
for external review for which it conducted an external review during a calendar year and, 
upon request, submit a report to the Commissioner, as required under paragraph (B). 

(B) The report shall include in the aggregate for Vermont, and for each insurer: 

the total number of requests for independent external review; 

2. the number of requests for independent external review resolved; 

3. the number resolved upholding the adverse determination or final adverse 
determination and the number resolved reversing the adverse determination or 
final adverse determination; 



4. the average length of time for resolution; 

5. a summary of the types of coverages or cases for which an external review was 
sought, as provided in the format required by the Commissioner; 

the number of external reviews pursuant to Section 5 (L) of this rule that were 
terminated as the result of a reconsideration by the insurer of its adverse 
determination or final adverse determination after the receipt of additional 
information from the covered person or the covered person's authorized 
representative; and 

7. any other information the Commissioner may request or require. 

(C) The IRO shall retain the written records required pursuant to this subsection for at least 
three (3) years, and make item available at no cost to the Department. 

(D) Each insurer shall maintain at no cost to the Department, written records in the aggregate 
by State and for each type of health benefit plan offered by the insurer on all requests for 
independent external review that the insurer receives notices of from the Commissioner 
pursuant to this rule. 

(E) Each insurer required to maintain written records on all requests for external review 
pursuant to paragraph (1) shall submit to the Commissioner, upon request, a report in the 
format specified by the Commissioner. 

(F) The report shall include in the aggregate, for Vermont, and by type of health benefit plan: 

1. the total number of requests for external review; 

2. from the total number of requests for external review reported under subparagraph 
(1) of this paragraph, the number of requests determined eligible for a full 
external review; and 

3. any other information the Commissioner may request or require. 

(G) The insurer shall retain the written records required pursuant to this subsection for at least 
three (3) years. 

SECTION 10. COSTS OF INDEPENDENT EXTERNAL REVIEWS 

The Department shall notify the health insurer of the reasonable and necessary cost of an 
independent external review. The costs may vary depending on the type of review and the IRO 
assigned. The costs shall include but not be limited to the fees of the IRO, reasonable copying 
expenses, mail and delivery fees and any other expense related to the review by an IRO's review. 
The insurer shall pay the costs of the independent external review to the Department within thirty 
(30) days of such notification. 



SECTION 11. CONFIDENTIALITY 

All documents and records relating to independent external reviews filed under this rule, 
including but not limited to independent external review forms, supporting information and 
documentation filed by the insured, by the health insurer, mental health review agent, or any 
materials prepared by the Department for the use of an IRO, and the IRO's determination, are 
confidential and exempt from public disclosure under 1 V.S.A. § 316. Health insurers, mental 
health review agents and IROs shall take appropriate measures to protect the confidentiality and 
security of all communications, records, procedures and meetings related to independent external 
reviews. 

SECTION 12. SEVERABILITY 

If a court holds any provision of this rule invalid in any circumstance, this shall not affect any 
other provision or circumstance. 

SECTION 13. EFFECTIVE DATE 

This revised rule shall take effect on adoption. 
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Title 1 : General Provisions 

Chapter 005 : Common Law; General Rights 

Subchapter 003 : Access To Public Records 

(Cite as:1 V.S.A. § 317) 

§ 317. Definitions; public agency; public records and documents; exemptions 

(a) As used in this subchapter: 

(1) "Business day' means a day that a public agency is open to provide services. 

(2) "Public agency" or "agency" means any agency, board, department, 

commission, committee, branch, instrumentality, or authority of the State or any agency, 

board, committee, department, branch, instrumentality, commission, or authority of any 

political subdivision of the State. 

(b) As used in this subchapter, "public record" or "public document" means any 

written or recorded information, regardless of physical form or characteristics, which is 

produced or acquired in the course of public agency business. Individual salaries and 

benefits of and salary schedules relating to elected or appointed officials and employees 

of public agencies shall not be exempt from public inspection and copying. 

(c) The following public records are exempt from public inspection and copying: 

(1) Records that by law are designated confidential or by a similar term. 

(2) Records that by law may only be disclosed to specifically designated persons. 

(3) Records that, if made public pursuant to this subchapter, would cause the 

custodian to violate duly adopted standards of ethics or conduct for any profession 

regulated by the State. 

(4) Records that, if made public pursuant to this subchapter, would cause the 

custodian to violate any statutory or common law privilege other than the common law 

deliberative process privilege as it applies to the General Assembly and the Executive 

Branch agencies of the State of Vermont. 

(5)(A) Records dealing with the detection and investigation of crime, but only to the 

extent that the production of such records: 

(i) could reasonably be expected to interfere with enforcement proceedings; 

(ii) would deprive a person of a right to a fair trial or an impartial adjudication; 
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(iii) could reasonably be expected to constitute an unwarranted invasion of 

personal privacy; 

(iv) could reasonably be expected to disclose the identity of a confidential 

source, including a state, local, or foreign agency or authority or any private institution 

that furnished information on a confidential basis, and, in the case of a record or 

information compiled by criminal law enforcement authority in the course of a criminal 

investigation or by an agency conducting a lawful national security intelligence 

investigation, information furnished by a confidential source; 

(v) would disclose techniques and procedures for law enforcement 

investigations or prosecutions, or would disclose guidelines for law enforcement 

investigations or prosecution if such disclosure could reasonably be expected to risk 

circumvention of th,e law; 

(vi) could reasonably be expected to endanger the life or physical safety of 

any individual. 

(B) Notwithstanding subdivision (A) of this subdivision (5), records relating to 

management and direction of a law enforcement agency; records reflecting the initial 

arrest of a person, including any ticket, citation, or complaint issued for a traffic violation, 

as that term is defined in 23 V.S.A. ~ 2302; and records reflecting the charge of a person 

shall be public. 

(C) It is the intent of the General Assembly that in construing subdivision (A) of 

this subdivision (5), the courts of this State will be guided by the construction of similar 

terms contained in 5 U.S.C. § 552(b)(7) (Freedom of Information Act) by the courts of the 

United States. 

(D) It is the intent of the General Assembly that, consistent with the manner in 

which courts have interpreted subdivision (A) of this subdivision (5), a public agency shall 

not reveal information that could be used to facilitate the commission of a crime or the 

identity of a private individual who is a witness to or victim of a crime, unless withholding 

the identity or information would conceal government wrongdoing. A record shall not be 

withheld in its entirety because it contains identities or information that have been 

redacted pursuant to this subdivision. 

(6) A tax return and related documents, correspondence, and certain types of 

substantiating forms that include the same type of information as in the tax return itself 

filed with or maintained by the Vermont Department of Taxes or submitted by a person 

to any public agency in connection with agency business. 

(7) Personal documents relating to an individual, including information in any files 

maintained to hire, evaluate, promote, or discipline any employee of a public agency; 

information in any files relating to personal finances; medical or psychological facts 

concerning any individual or corporation; provided, however, that all information in 
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personnel files of an individual employee of any public agency shall be made available 

to that individual employee or his or her designated representative. 

(8) Test questions, scoring keys, and other examination instruments or data used to 
administer a license, employment, or academic examination. 

(9) Trade secrets, meaning confidential business records or information, including 

any formulae, plan, pattern, process, tool, mechanism, compound, procedure, production 

data, or compilation of information that is not patented, which a commercial concern 

makes efforts that are reasonable under the circumstances to keep secret, and which 

gives its user or owner an opportunity to obtain business advantage over competitors 

who do not know it or use it, except that the disclosures required by 18 V.S.A. § 4632 are 

not exempt under this subdivision. 

(10) Lists of names compiled or obtained by a public agency when disclosure would 

violate a person's right to privacy or produce public or private gain; provided, however, 

that this section does not apply to lists that are by law made available to the public, or to 

lists of professional or occupational licensees. 

(11) Student records, including records of a home study student; provided, however, 

that such records shall be made available upon request under the provisions of the 

Federal Family Educational Rights and Privacy Act of 1974, 20 U.S.C. § 1232g, as may be 

amended. 

(12) Records concerning formulation of policy where such would constitute a clearly 

unwarranted invasion of personal privacy if disclosed. 

(13) Information pertaining to the location of real or personal property for public 

agency purposes prior to public announcement of the project and information pertaining 

to appraisals or purchase price of real or personal property for public purposes prior to 

the formal award of contracts thereof. 

(14) Records that are relevant to litigation to which the public agency is a party of 

record, provided all such matters shall be available to the public after ruled discoverable 

by the court before which the litigation is pending, but in any event upon final 

termination of the litigation. 

(15) Records relating specifically to negotiation of contracts, including collective 

bargaining agreements with public employees. 

(16) Any voluntary information provided by an individual, corporation, organization, 

partnership, association, trustee, estate, or any other entity in the State of Vermont, 

which has been gathered prior to the enactment of this subchapter, shall not be 

considered a public document. 

(17) Records of interdepartmental and intradepartmental communications in any 

county, city, town, village, town school district, incorporated school district, union school 
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district, consolidated water district, fire district, or any other political subdivision of the 
State to the extent that they cover other than primarily factual materials and are 
preliminary to any determination of policy or action or precede the presentation of the 
budget at a meeting held in accordance with section 312 of this title. 

(18) Records of the Office of Internal Investigation of the Department of Public 
Safety, except as provided in 20 V.S.A. § 1923. 

(19) Records relating to the identity of library patrons or the identity of library 

patrons in regard to library patron registration records and patron transaction records in 

accordance with 22 V.S.A. chapter 4. 

(20) Information that would reveal the location of archaeological sites and 
underwater historic properties, except as provided in 22 V.S.A. § 761. 

(21) Lists of names compiled or obtained by Vermont Life magazine for the purpose 
of developing and maintaining a subscription list, which list may be sold or rented in the 
sole discretion of Vermont Life magazine, provided that such discretion is exercised in 

furtherance of that magazine's continued financial viability and is exercised pursuant to 

specific guidelines adopted by the editor of the magazine. 

{22) [Repeated.] 

(23) Any data, records, or information produced or acquired by or on behalf of 

faculty, staff, employees, or students of the University of Vermont or the Vermont State 
Colleges in the conduct of study, research, or creative efforts on medical, scientific, 
technical, scholarly, or artistic matters, whether such activities are sponsored alone by 
the institution or in conjunction with a governmental body or private entity, until such 

data, records, or information are published, disclosed in an issued patent, or publicly 

released by the institution or its authorized agents. This subdivision applies to, but is not 

limited to, research notes and laboratory notebooks, lecture notes, manuscripts, creative 

works, correspondence, research proposals and agreements, methodologies, protocols, 

and the identities of or any personally identifiable information about participants in 

research. This subdivision shall not exempt records, other than research protocols, 

produced or acquired by an institutional animal care and use committee regarding the 

committee's compliance with State law or federal law regarding or regulating animal 

care. 

(24) Records of, or internal materials prepared for, the deliberations of any public 

agency acting in a judicial or quasi judicial capacity. 

(25) Passwords, access codes, user identifications, security procedures, and similar 

information, the disclosure of which would threaten the safety of persons or the security 

of public property. 

(26) Information and records provided to the Department of Financial Regulation by 
a person for the purposes of having the Department assist that person in resolving a 
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dispute with any person regulated by the Department, and any information or records 

provided by a person in connection with the dispute. 

(27) Information and records provided to the Department of Public Service or the 
Public Utility Commission by an individual for the purposes of having the Department or 

Commission assist that individual in resolving a dispute with a utility regulated by the 

Department or Commission, or by the utility or any other person in connection with the 

individual's dispute. 

(28) Records of, and internal materials prepared for, independent external reviews 
of health care service decisions pursuant to 8 V.S.A. § 4089f and of mental health care 
service decisions pursuant to 8 V.S.A. § 4089a. 

(29) The records in the custody of the Secretary of State of a participant in the 
Address Confidentiality Program described in 15 V.S.A. chapter 21, subchapter 3, except 
as provided in that subchapter. 

(30) All State-controlled database structures and application code, including the 

vermontvacation.com website and Travel Planner application, which are known only to 

certain State departments engaging in marketing activities and which give the State an 

opportunity to obtain a marketing advantage over any other state, regional, or local 
governmental or nonprofit quasi-governmental entity, or private sector entity, unless any 

such State department engaging in marketing activities determines that the license or 

other voluntary disclosure of such materials is in the State's best interests. 

(31) Records of a registered voter's month and day of birth, driver's license or 

nondriver identification number, telephone number, e-mail address, and the last four 

digits of his or her Social Security number contained in a voter registration application or 

the statewide voter checklist established under 17 V.S.A. § 2154 or the failure to register 

to vote under 17 V.S.A. § 2145x. 

(32) With respect to publicly owned, managed, or leased structures, and only to the 

extent that release of information contained in the record would present a substantial 

likelihood of jeopardizing the safety of persons or the security of public property, final 

building plans, and as-built plans, including drafts of security systems within a facility, 

that depict the internal layout and structural elements of buildings, facilities, 

infrastructures, systems, or other structures owned, operated, or leased by an agency 

before, on, or after the effective date of this provision; emergency evacuation, escape, or 

other emergency response plans that have not been published for public use; and 

vulnerability assessments, operation, and security manuals, plans, and security codes. 

For purposes of this subdivision, "system" shall include electrical, heating, ventilation, air 

conditioning, telecommunication, elevator, and security systems. Information made 

exempt by this subdivision may be disclosed to another governmental entity if disclosure 

is necessary for the receiving entity to perform its duties and responsibilities; to a 

licensed architect, engineer, or contractor who is bidding on or performing work on or 
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related to buildings, facilities, infrastructures, systems, or other structures owned, 

operated, or leased by the State. The entities Qr persons receiving such information shall 

maintain the exempt status of the information. Such information may also be disclosed 

by order of a court of competent jurisdiction, which may impose protective conditions on 
the release of such information as it deems appropriate. Nothing in this subdivision shall 

preclude or limit the right of the General Assembly or its committees to examine such 

information in carrying out its responsibilities or to subpoena such information. In 

exercising the exemption set forth in this subdivision and denying access to information 

requested, the custodian of the information shall articulate the grounds for the denial. 

(33) The account numbers for bank, debit, charge, and credit cards held by an 

agency or its employees on behalf of the agency. 

(34) Affidavits of income and assets as provided in 15 V.S.A. § 662 and Rule 4 of the 

Vermont Rules for Family Proceedings. 

(35) [Repealed.] 

(36) Anti-fraud plans and summaries submitted for the purposes of complying with 

8 V.S.A. § 4750. 

(37) Records provided to the Department of Health pursuant to the Patient Safety 

Surveillance and Improvement System established by 18 V.S.A. chapter 43a. 

(38) Records that include prescription information containing data that could be 

used to identify a prescriber, except that the records shall be made available upon 

request for medical research, consistent with and for purposes expressed in 18 V.S.A. § 

4622 or 9410, 18 V.S.A. chapter 84 or 84A, and for other law enforcement activities. 

(39) Records held by the Agency of Human Services or the Department of Financial 

Regulation, which include prescription information containing patient-identifiable data, 

that could be used to identify a patient. 

(40) Records of genealogy provided in an application or in support of an 

application for tribal recognition pursuant to chapter 23 of this title. 

(41) Documents reviewed by the Victims Compensation Board for purposes of 

approving an application for compensation pursuant to 13 V.S.A. chapter 167, except as 

provided by 13 V.S.A. §§ 5358a(b) and 7043(c). 

(42) Except as otherwise provided bylaw, information that could be used to identify 

a complainant who alleges that a public agency, a public employee or official, or a 

person providing goods or services to a public agency under contract has engaged in a 

violation of law, or in waste, fraud, or abuse of authority, or in an act creating a threat to 

health or safety, unless the complainant consents to disclosure of his or her identity. 

(43) Records relating to a regulated utility's cybersecurity program, assessments, 

and plans, including all reports, summaries, compilations, analyses, notes, or other 
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(d)(1) On or before December 1, 2015, the Office of Legislative Counsel shall compile 
lists of all Public Records Act exemptions found in the Vermont Statutes Annotated, one 
of which shall be arranged by subject area, and the other in order by title and section 

number. 

(2) On or before December 1, 2019, the Office of Legislative Counsel shall compile 

a list arranged in order by title and section number of all Public Records Act exemptions 

found in the Vermont Statutes Annotated that are repealed or are narrowed in scope on 
or after January 1, 2019. The list shall indicate: 

(A) the effective date of the repeal or narrowing in scope of the exemption; and 

(B) whether or not records produced or acquired during the period of 

applicability of the repealed or narrowed exemption are to remain exempt following the 
repeal or narrowing in scope. 

(3) The Office of Legislative Counsel shall update the lists required under 

subdivisions (1) and (2) of this subsection no less often than every two years. In compiling 

and updating these lists, the Office of Legislative Counsel shall consult with the Office of 

Attorney General. The lists anc! any updates thereto shall be posted in a prominent 

location on the websites of the General Assembly, the Secretary of State's Office, the 

Attorney General's Office, and the State Library and shall be sent to the Vermont League 

of Cities and Towns. 

(e)(1) For any exemption to the Public Records Act enacted or substantively amended 

in legislation introduced in the General Assembly in 2019 or later, in the fifth year after 

the effective date of the enactment, reenactment, or substantive amendment of the 

exemption, the exemption shall be repealed on July 1 of that fifth year except if the 

General Assembly reenacts the exemption prior to July 1 of the fifth year or if the law 

otherwise requires. 

(2) Legislation that enacts, reenacts, or substantively amends an exemption to the 

Public Records Act shall explicitly provide for its repeal on July 1 of the fifth year after the 

effective date of the exemption unless the legislation specifically provides otherwise. 

(fl Unless otherwise provided by law, a record produced or acquired during the period 

of applicability of an exemption that is subsequently repealed or narrowed in scope 

shall, if exempt during that period, remain exempt following the repeal or narrowing in 

scope of the exemption. (Added 7975, No. 231 (Adj. Sess.), § 1; amended 1977, No. 202 

(Adj. Sess.); 1979, No. 156 (Adj. Sess.), § 6; 1981, No. 227 (Adj. Sess.), § 4; 1989, No. 28, § 

2; 1989, No. 136 (Adj. Sess.), § 1; 1995, No. 46, §§ 23, 58; 1995, No. 159 (Adj. Sess.), § 2; 

No. 167 (Adj. Sess.), ~ 29; No. 182 (Adj. Sess.), § 21, eff. May 22, 1996; No. 180 (Adj. Sess.), 

§ 38; No. 190 (Adj. Sess.), ~ 1(a); 1997, No. 159 (Adj. Sess.), § 12, eff. April 29, 1998; 1999, 

No. 134 (Adj. Sess.), ~ 3, eff. Jan. 1, 2001; 2001, No. 28, ~ 9, eff. May 21, 2001; 2001, No. 76 
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(Adj. Sess.), § 3, eff. Feb. 19, 2002; No. 78 (Adj. Sess.), § 1, eff. Apr. 3, 2002; 2003, No. 59, 

§ 1, eff. Jan. 1, 2006; 2003, No. 63, § 29, eff. June 11, 2003; 2003, No. 107 (Adj. Sess.), § 

14; 2003, No. 146 (Adj. Sess.), § 6, eff. Jan. 1, 2005; 2003, No. 158 (Adj. Sess.), § 2; 2003, 

No. 159 (Adj. Sess.), § 12; 2005, No. 132 (Adj. Sess.), § 1; 2005, No. 179 (Adj. Sess.), § 3; 

2005, No. 215 (Adj. Sess.), § 326; 2007, No. 80, § 18; 2007, No. 110 (Adj. Sess.), § 3; 2007, 

No. 129 (Adj. Sess.), § 2; 2009, No. 59, § 5; 2009, No. 107 (Adj. Sess.), § 5, eff. May 14, 

2010; 2011, No. 59, § 3; 2011, No. 78 (Adj. Sess.), § 2, eff. April 2, 2012; 2011, No. 145 (Adj. 

Sess.), § 8, eff. May 15, 2012; 2013, No. 70, § 1; 2013, No. 129 (Adj. Sess.), § 1; 2013, No. 

194 (Adj. Sess.), § 1, eff. June 17, 2014; 2015, No. 23, § 2; 2015, No. 29, §§ 2, 3, 6, 23; 2015, 

No. 30, § 3, eff. May 26, 2015; 2015, No. 80 (Adj. Sess.), § 6, eff. July 1, 2017; 2017, No. 50, 

§ 5; 2017, No. 128 (Adj. Sess.), § 2, eff. May 16, 2018; 2017, No. 166 (Adj. Sess.), § 3, eff. 

Jan. 1, 2019; 2019, No. 31, § 16; 2021, No. 54, § 2.) 
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Deadline For Public Comment 

Deadline: Feb 02, 2023 

Please submit comments to the agency or primary contact person listed below, before the deadline. 

Rule Details 
t 

Rule Number: 22P035 

Title: Independent External Review of Health Care Service. 

Type: Standard 

Status: Proposed 

Agency: Department of Financial Regulation 

Legal Authority: 8 V.S.A. §§ 15, 4089a, & 4089f. 

The Independent External Review of Health Care Services Decision 
(hereafter, the Rule) provides a process for individuals whose health 
insurance plan has denied, reduced or terminated their health insurance 
coverage or denied payment for a health care service, and who have 

Summary: 
exhausted all applicable internal review procedures provided by their health 
benefit plan, to obtain an independent external review of the plan's decision. 
In addition to technical corrections, the proposed revisions to the Rule 
expand the scope of external review to any adverse benefit determination 
involving whether a claim is eligible for surprise billing and cost-sharing 
protections under the federal No Surprises Act. 

Persons Affected: 
Health Insurers, Department of Financial Regulation, and Health Insurance 
Consumers. 

The Deparhnent anticipates that the economic impact of the the proposed 
revisions to this Rule will be minimal. All Vermont-licensed health insurers 
already participate in the Department's external review program, and the 
Independent Review Organizations contracted with the Department have the 

Economic Impact: capability to provide external review of No Surprises Act compliance 
matters. Because the vast majority of providers in Vermont are in-network 
with Vermont-licensed health insurers it is rare for patients to receive surprise 

;( bills, and therfore, the Department does not anticipate many reviews being 
~•- generated from No Surprises Act compliance. 

Posting date: Dec 07,2022 
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Hearing Information 

https://secure.vermont.gov/SOS/rules/display.php?i =867 

Information for Hearing # 1 

Hearing date: 01-26-2023 09:00 AM 

Location: Department of Financial Regulation 

Address: 89 Main Street 

City: Montpelier 

State: VT 

Zip: 05620-3101 

Hearing Notes: 

Contact Information 

Information for Contact # 1 

Level: Primary 

Name: E. Sebastian Arduengo 

Agency: Department of Financial Regulation 

Address: 89 Main Street 

City: Montpelier 

State: VT 

Zip: 05620-3101 

Telephone: 18028284846 

Faac: 802-828-5593 

Email: Sebastian.Arduengo@vermont.gov 

Website https://dfr.vermont.gov/about-us/legal-general-counsel/proposed-rules-and-public-comment 
Address: 

Information for Contact # 2 

Level: Secondary 

Name: Emily Kisicki 

Agency: Department of Financial Regulation 

Address: 89 Main Street 

City: Montpelier 

State: VT 

Zip: 05620-3101 

Telephone: 802-622-4305 

Fax: 

Email: Emily.Kisicki@vermont.gov 

Keyword Information 

Keywords: 

No Surprises Act 

Healthcare 

Health Insurance 

External Review 

Health Benefit Plan 

flcces5bility C'olicy_ ~ Pri~~acy Policy 
A Vermont Government Website Copyright 2022 State of Vermont 
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OFFICE OF THE SECRETARY OF STATE 

VERMONT STATE ARCHIVES & RECORDS ADMINISTRATION (VSARA) 

(802) 828-2863 

Seven Days 
Tel: (802) 865-1020 x110. 

TO: Legals (Ee~als@sevendaysvt.com) 
Kaitlin Montgomery(kaitlin(a@sevendaysvt.com) 

Attn: Kaitlin Montgomery 

The Caledonian Record Tel: 748-8121 FAX: 748-1613 
Julie Poutre (adv@caledonian-record.com) 

Times Argus / Rutland Herald Tel: 802-747-6121 ext 2238 
Melody Hudson (classified.ads@rutlandherald.com) FAX: 802-776-5600 
Elizabeth Marrier elizabeth.marrier(a~rutlandheraid.com ) 

The Valley News Tel: 603-298-8711 

(advertising@vnews.com) FAX: 603-298-0212 

The Addison Independent Tei: 388-4944 FAX: 388-3100 
(legals@addisanindependent.com) Attn: Display Advertising 

The Bennington Banner / Brattleboro Reformer Tel: 254-2311 ext. 132 FAX: 447-2028 
Lylah Wright (Iwri~ht@reforrner.com~ Attn: Lylah Wright 

The Chronicle Tel: 525-3531 FAX: 525-3200 
(adsCa@bartonchronscle.com) 

Herald of Randolph Tei: 728-3232 FAX: 728-9275 
(ads@ourherald.c~m) Attn: Brandi Comette 

Newport Daily Express Tel: 334-6568 FAX: 334-6891 
(~la~ foe@newportvermontdailyexpress.com) Attn: Jon Lafoe 

News & Citizen (mike@stowereporter.com) 
Irene Nuzzo (irene@newsandcitizen.com and ads@stowereporter Tel: 888-2212 FAX: 888-2173 

.com removed from distribution list per Lisa Stearns. Attn: Bryan 

St. Albans Messenger Tel: 524-9771 ext. 117 FAX: 527-
Ben Letourneau (ben.letourneau@samessen~er.com) 1948 

Attn: Ben Letourneau 

The Islander 
(islander@verrnontisfander.com) 

Te1:802-372-5600 FAX:802-372-3025 

Vermont Lawyer 
Attn: Will Hunter 

(hunter.press.vermont@~mail.com) 

FROM: APA Coordinator, VSARA Date of Fax: December 7, 2022 

RE: The "Proposed State Rules " ad copy to run on December 15, 2022 

PAGES INCLUDING THIS COVER MEMO: 2 

*NOTE* 8-pt font in body. 12-pt font max. for headings - single space body. Please 
include dashed lines where they appear in ad copy. Otherwise minimize the use of white 
space. Exceptions require written approval. 

c If you have questions, or if the printing schedule of your paper is disrupted by holiday etc. 
"" please contact VSARA at 802-828-3700, or E-Mail sos.statutoryfilin~s@verrnont.~av, Thanks. 
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PROPOSED STATE RULES 

t 
By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of 
these notices is to give the public a chance to respond to the proposals. The public notices for administrative 
rules are now also available online at https://secure.vermont.~ov/SO51rules/ . The law requires an agency to 
hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association 
having at least 25 members. 

To make special arrangements for individuals with disabilities or special needs please call or write the contact 
person listed below as soon as possible. 

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rules) or 
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may 
also submit comments in writing to the Legislative Committee on Administrative Rules, State House, 
Montpelier, Vermont 05602 (802-828-2231). 

Independent External Review of Health Care Service. 

Vermont Proposed Rule: 22P035 

AGENCY: Department of Financial Regulation 

CONCISE SUMMARY: The Independent External Review of Health Care Services Decision (hereafter, the Rule) 
provides a process for individuals whose health insurance plan has denied, reduced or terminated their health 
insurance coverage or denied payment for a health care service, and who have exhausted all applicable 
internal review procedures provided by their health benefit plan, to obtain an independent external review of 
the plan's decision. In addition to technical corrections, the proposed revisions to the Rule expand the scope 
of external review to any adverse benefit determination involving whether a claim is eligible for surprise billing 
and cost-sharing protections under the federal No Surprises Act. 

FOR FURTHER INFORMATION, CONTACT: E. Sebastian Arduengo, Department of Financial Regulation 89 Main 
Street, Montpelier, VT 05620-3101 Tel: 802-828-4846 Fax: 802-828-5593 Email: 

ebastian.~srduer~ ca vermc~r~t. ov URL: tt s: d r,verrnc~r~t. c~v about-~.~s I~ al- e Arai-cc~uras~i 
proposed-rules-and-public-cc~rr~ ent. 

FOR COPIES: Emily Kisicki, Department of Financial Regulation 89 Main Street, Montpelier, VT 05620-3101 Tel: 
802-622-4305 Email: rnil isic i ver c~rsfi. c~v. 
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