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S.58 S.58 S.58 S.58 –––– As passed by the SenateAs passed by the SenateAs passed by the SenateAs passed by the Senate

1. Redefines “intent” requirement 

2. Creates a completely new definition of “knowingly” that 

DOES NOT exist in Vermont or federal law.

3. Impacts ALL drug offenses in ch. 84, title 18



S.58 S.58 S.58 S.58 –––– Sec. 13, page 10, lines 9Sec. 13, page 10, lines 9Sec. 13, page 10, lines 9Sec. 13, page 10, lines 9----14141414
General DefinitionsGeneral DefinitionsGeneral DefinitionsGeneral Definitions

1. Complete section of the relevant statute omitted

2. Proposes to amend 13 V.S.A. § 4201, a general definition section applicable 

to the entirety of Chapter 84 drug offenses

3. Adds new definition of “knowingly” not used in Vermont or the Second 

Circuit

4. Definitions section does not currently include any mens rea because this has 

been long defined in Vermont caselaw



Chapter 84, title 18 drug offenses Chapter 84, title 18 drug offenses Chapter 84, title 18 drug offenses Chapter 84, title 18 drug offenses 
impacted by S.58impacted by S.58impacted by S.58impacted by S.58

1. All offenses, including misdemeanors

2. All offenses, including possession

3. All offenses, including drug offenses not involving selling 

or trafficking of fentanyl



S. 58: “knowingly” defined S. 58: “knowingly” defined S. 58: “knowingly” defined S. 58: “knowingly” defined 

“Knowingly means actual knowledge that one or more preparations, 

compounds, mixtures, or substances contain the regulated drug 

identified in the applicable section of this chapter, or consciously 

ignoring a substantial risk that one or more preparations, compounds, 

mixtures, or substances contain the regulated drug identified in the 

applicable section of this chapter.”



MensMensMensMens rea as defined in Vermont Law rea as defined in Vermont Law rea as defined in Vermont Law rea as defined in Vermont Law 

1. Knowingly 

2. Recklessly

3. Criminal Negligence



S.58 “Knowingly” VT: Recklessly VT: Criminal Negligence Federal law: Second Circuit

State v. Brooks, 163 Vt. 245, 251 

(1995)

State v. Viens, 2009 VT 64, ¶ 17 U.S. v. Goffer, 721 F.3d 113, 128(2d 

Cir. 2013) (citing

Glob.-Tech Appliances, Inc. v. SEB S.A., 

563 U.S. 754 (2011) 

(1) Consciously ignores a 

substantial risk that one or 

more preparations…contain 

the regulated drug….

(1) Consciously disregards a 

substantial and unjustifiable 

risk that the material 

element exists or will result 

from the actor’s conduct

(1) Consciously disregards a 

risk or death or injury of such 

a nature and degree that

(1) Subjectively believes that 

there is a high probability 

that a fact exists and

(2) The risk must be of such a 

nature and degree that 

considering the nature and 

purpose of the actor’s 

conduct and circumstances 

known to him, its disregard 

involves a gross deviation 

from the standard of conduct 

that a law-abiding person 

would observe in the actor’s 

situation.

(2) Failure to perceive it, 

considering the nature and 

purpose of his conduct and 

the circumstances known to 

the actor, involves a gross 

deviation from the standard 

of care that a reasonable 

person would observe in the 

actor’s situation.

(2) The actor must take 

deliberate actions to avoid 

learning of that fact.



Permissive Inference Permissive Inference Permissive Inference Permissive Inference –––– p. 12, lines 12p. 12, lines 12p. 12, lines 12p. 12, lines 12----14141414

“There shall be a permissive inference that the proximate 

cause of death is the person’s use of the regulated drug if 

the regulated drug contains fentanyl.”



A permissive inference “may serve to support a jury's 

finding of guilt beyond a reasonable doubt only if there is a 

logical and convincing connection between the facts 

established and the conclusion inferred.” 

State v. Bleau, 139 Vt. 305, 309 (1981)

S.58 permissive Inference S.58 permissive Inference S.58 permissive Inference S.58 permissive Inference –––– unconstitutional on its faceunconstitutional on its faceunconstitutional on its faceunconstitutional on its face



Permissive Inference Permissive Inference Permissive Inference Permissive Inference –––– p. 12, lines 12p. 12, lines 12p. 12, lines 12p. 12, lines 12----14141414

Under S.58, any trace amount of fentanyl detected in the 

system is enough in all death resulting cases

Presumes death caused by fentanyl 

But cause of death is necessarily an individualized analysis

S.58 ignores underlying health of the person



S.58  S.58  S.58  S.58  –––– Captures “dispensing” not just “selling”Captures “dispensing” not just “selling”Captures “dispensing” not just “selling”Captures “dispensing” not just “selling”
p. 12, lines 4, 9, 11p. 12, lines 4, 9, 11p. 12, lines 4, 9, 11p. 12, lines 4, 9, 11

Title 18 V.S.A. § 4201(7) defines “Dispense” broadly:

To “distribute, leave with, give away, dispose of, or 

deliver.”



Justice Reinvestment in Vermont Justice Reinvestment in Vermont Justice Reinvestment in Vermont Justice Reinvestment in Vermont ––––
Results of Racial Equity in Sentencing Analysis Results of Racial Equity in Sentencing Analysis Results of Racial Equity in Sentencing Analysis Results of Racial Equity in Sentencing Analysis 

Council of State Governments, Council of State Governments, Council of State Governments, Council of State Governments, 

April 2022 Report available at:

https://csgjusticecenter.org/publications/justice-reinvestment-
in-vermont-results-of-racial-equity-in-sentencing-analysis/

November 17, 2021 slide presentation available at:

https://www.vermontjudiciary.org/sites/default/files/documents
/VT%20JRII%20WG%20November%2017%20Presentation.pdf
















