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S.192

Introduced by Senators Lyons and Sears

Referred to Committee on Health and Welfare

Date: January 3, 2024

Subject: Health; human services; mental health; developmental disabilities;
forensic facility

Statement of purpose of bill as introduced: This bill proposes to establish the

admissions criteria and processes for a forensic facility.

An act relating to forensic facility admissions criteria and processes

It is hereby enacted by the General Assembly of the State of Vermont:

sk Do oca and 1 oo 10 Tatant k ok ok

Sec. 1. RPOSE AND LEGISLATIVE INTENT

It is the purpoS®sgf this act to enable the Commissioners of Mental Health

and of Disabilities, Aging, dMd Independent Living to seek treatment and

programming for certain individuals 1 forensic facility as anticipated by the

passage of 2023 Acts and Resolves No. 27. It 1S%ke intent of the General

Assembly that an initial forensic facility be authorized and™agerational

beginning on July 1. 2024 in the nine-bed wing of the current Vermom
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Sec%2. 3 V.S.A. § 3098 is added to read:

§ 3098 NHHUMAN SERVICES COMMUNITY SAFETY PANEL

a) Ther®&is hereby created the Human Services Community Safety Panel

within the Agen® of Human Services. The Panel shall be designated as the

entity responsible for¥gssessing the potential placement of individuals at a

forensic facility pursuant¥% 13 V.S.A. § 4821 for individuals who:

1) present a significan¥gisk of danger if not held in a secure setting;

and

(2)(A) are charged with a crime%or which there is no right to bail

pursuant to 13 V.S.A. §§ 7553 and 7553a; &

(B) were charged with a crime for wh#h bail is not available and

adjudicated not guilty by reason of insanity.

(b)(1) The Panel shall comprise the following memb¥s:

(A) the Secretary of Human Services;
(B) the Commissioner of Mental Health;

C) the Commissioner of Disabilities, Aging, and Independe

Living; and
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suport of the Agency of Human Services and the Departments of Mental

HealthNof Disabilities, Aging, and Independent Living: and of Corrections.

* * % Adgpission to Forensic Facility for Persons in Need of Treatment or
Continued Treatment * * *

Sec. 3. 13 V.S.A. §4821 is amended to read:
§ 4821. NOTICE OF REARING; PROCEDURES

(a) The person who is thg subject of the proceedings;his-erher; the
person’s attorneys; the legal gu¥gdian, if any;; the Commissioner of Mental
Health or the Commissioner of Dis§pilities, Aging, and Independent Livings;
and the State’s Attorney or other proseWuting officer representing the State in
the case shall be given notice of the time aMg place of a hearing under
section 4820 of this title. Procedures for hearifdgs for persons with a mental
illness shall be as provided in 18 V.S.A. chapter 18§ Procedures for hearings
for persons with an intellectual disability shall be as préided in 18 V.S.A.
chapter 206, subchapter 3.

b)(1) Once a report concerning competency or sanity is colgpleted or

disclosed to the opposing party, the Human Services Communit ety Panel

established in 3 V.S.A. § 3098 may conduct a review on its own initiathge

regarding whether placement of the person who is the subject of the report%

AdPpPLroOp ALl d U1 C d Y. C CVICW d U
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anMndependent Living’s decision as to whether to seek placement of the

person ¥ a forensic facility.

(2)(A\ _If the Panel does not initiate its own review, a party to a hearing

under section 4820 of this chapter may file a written motion to the court

3

requesting that the' Ranel conduct a review within seven days after receiving a

report under section 48%6 of this chapter or within seven days after being

adjudicated not guilty by r8&son of insanity.

(B) A motion filed pMgsuant to this subdivision (2) shall specify that

the person who is the subject of th&proceedings is charged with a crime for

which there is no right to bail pursuant®o sections 7553 and 7553a of this title,

and may include a person adjudicated not 3ilty by reason of insanity, and that

the person presents a significant risk of danger% themselves or the public if

not held in a secure setting.

(C) The court shall rule on a motion filed pufuant to this

subdivision (2) within five days. A Panel review ordered Mrsuant to this

subdivision (2) shall be completed and submitted to the court #&least three

days prior to a hearing under section 4820 of this title.

(¢) In conducting a review as whether to seek placement of a persolin a

forensic facility, the Human Services Community Safety Panel shall considg

UlIUW & C d.
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(A) that the person is served in the least restrictive setting necessary

to meecWthe needs of the person: and

B\ that the person’s treatment and programming needs dictate that

the treatment oWprogramming be provided at an intensive residential level;

and

(2) dangerousne% factors, including:

(A) whether the grson has inflicted or attempted to inflict serious

bodily injury on another, attenthted suicide or serious self-injury, or

committed an act that would constMute sexual conduct with a child as defined

in section 2821 of this title or lewd andiascivious conduct with a child as

provided in section 2602 of this title, and tBere is reasonable probability that

the conduct will be repeated if admission to a M§rensic facility is not ordered;

(B) whether the person has threatened to Waflict serious bodily injury

to the person or others and there is reasonable probabil¥y that the conduct will

occur if admission to a forensic facility is not ordered;

(C)_whether the results of any applicable evidence-bMed violence

risk assessment tool indicates that the person’s behavior is deemed%

significant risk to others;

D) the position of the parties to the criminal case as well as that

d A d CIC CU UUULYV U U n U C, dllU
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det&mines to be relevant to the assessment of risk.

Sec. 4. 948 V.S.A. § 7101 is amended to read:
§ 7101. DBEINITIONS

As used in tifg part of this title, the following words, unless the context
otherwise requires, $gall have the following meanings:

% ok %

(31)(A) “Forensic fachkity” means a residential facility, licensed as a

therapeutic community residenc®as defined in 33 V.S.A. § 7102(11), for an

individual initially committed pursudt to:

(1) 13 V.S.A. § 4822 who is W need of treatment or further

treatment pursuant to chapter 181 of this titleWvithin a secure setting for an

extended period of time: or

(i) 13 V.S.A. § 4823 who is in need of c@tody, care, and

habilitation pursuant to chapter 206 of this title within a s8ure setting for an

extended period of time.

(B) A forensic facility shall not be used for any purpose&ther than

the purposes permitted by this part or chapter 206 of this title. As use®in this

subdivision (31). “secure” has the same meaning as in section 7620 of thi
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§ §l12. APPLICATION FOR INVOLUNTARY TREATMENT

(a) W\n interested party may, by filing a written application, commence
proceeding§for the involuntary treatment of an individual by judicial process.

(b) The appication shall be filed in the Family Division of the Superior
Court.

(c) If the applicatiolis filed under section 7508 or 7620 of this title, it
shall be filed in the unit of'%ge Family Division of the Superior Court in which
the hospital is located. In all o¥ger cases, it shall be filed in the unit in which
the proposed patient resides. In th&gase of a nonresident, it may be filed in
any unit. The court may change the véue of the proceeding to the unit in
which the proposed patient is located at th&ime of the trial.

(d) The application shall contain:

(1) The name and address of the applicant.

(2) A statement of the current and relevant facts%pon which the
allegation of mental illness and need for treatment is based% The application
shall be signed by the applicant under penalty of perjury.

(e) The application shall be accompanied by:

(1) acertificate of a licensed physician, which shall be executed%gnder

penalty of perjury stating that the physician has examined the proposed patignt
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reldgant facts and circumstances upon which the physician’s opinion is based;
or

(2) ayritten statement by the applicant that the proposed patient
refused to subni¥§ to an examination by a licensed physician.

(f) Before an ex&ining physician completes the certificate of
examination, he-orshe th¢ examining physician shall consider available
alternative forms of care an(é¢reatment that might be adequate to provide for
the person’s needs without requigng hospitalization. The examining physician
shall document on the certificate theWpecific alternative forms of care and
treatment that he-er-she the examining piigsician considered and why those
alternatives were deemed inappropriate, incli{ing information on the
availability of any appropriate alternatives.

¢) If the Commissioner seeks to have a person re@give treatment in a

forensic facility pursuant to an order of nonhospitalizatio™ the application for

an order authorizing treatment shall expressly state that such thgatment is

being sought. The application shall contain, in addition to the staf@ments

required by this section, a statement setting forth the reasons for the

Commissioner’s determination that clinically appropriate treatment for the
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to B V.S.A. § 4821.

Sec. 6.%18 V.S.A. § 7615 is amended to read:
§ 7615. HRARING ON APPLICATION FOR INVOLUNTARY
TREALMENT

(a)(1) Upon redyipt of the application, the court shall set a date for the
hearing to be held witli%g 10 days from the date of the receipt of the
application or 20 days fromithe date of the receipt of the application if a
psychiatric examination is ordced under section 7614 of this title unless the
hearing is continued by the court p¥§gsuant to subsection (b) of this section.

(2)(A) The applicant or a persorgvho is certified as a person in need of

treatment pursuant to section 7508 of this t%le may file a motion to expedite
the hearing. The motion shall be supported by%gn affidavit, and the court shall
rule on the motion on the basis of the filings witho#% holding a hearing. The
court:

(i) shall grant the motion if it finds that the pegon demonstrates a
significant risk of causing the person or others serious bodily 1Mgury as defined
in 13 V.S.A. § 1021 even while hospitalized, and clinical intervent®gns have
failed to address the risk of harm to the person or others; or

(i1) may grant the motion if it finds that the person has receive
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treMgnent, there is good cause to believe that additional time will not result in
the per3gn establishing a therapeutic relationship with providers or regaining
competence

(B) If'%ae court grants the motion for expedited hearing pursuant to
this subdivision (2),%he hearing shall be held within 10 days from the date of
the order for expedited Mgaring.

(3)(A) _The applicant 8 a person for whom an order of

nonhospitalization at a forensic M¢ility is sought may file a motion to expedite

the hearing. The motion shall be suported by an affidavit. The court:

(1) shall grant the motion if Mfinds that the person demonstrates a

significant risk of causing the person or otheMyserious bodily injury as defined

in 13 V.S.A. § 1021 even while in custody, and cBgical interventions have

failed to address the risk of harm to the person or oth®s: or

(i1) may grant the motion if it finds that the p¥%son has received

involuntary medication pursuant to section 7624 of this title d@ing the past

two years and. based upon the person’s response to previous and dggoing

treatment, there is good cause to believe that additional time will not r&ult in

the person establishing a therapeutic relationship with providers or regainiig
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thi%subdivision (3), the hearing shall be held within three days from the date

of the &der for expedited hearing. The court may grant an extension of not

more than Rve days to allow for a psychiatric examination in accordance with

section 7614 ofghis title.

(4) If a hearMyg on the application for involuntary treatment has not
occurred within 60 day§from the date of the court’s receipt of the application,
the Commissioner shall redigest that the court and both parties’ attorneys
provide the reasons for the del®y. The Commissioner shall submit a report to
the court, the Secretary of Human §ervices, and the patient’s attorney that
either explains why the delay was warr§uted or makes recommendations as to

how delays of this type can be avoided in thg future.

% ok %

Sec. 7. 18 V.S.A. § 7618 is amended to read:
§ 7618. ORDER; NONHOSPITALIZATION
(a)(1) If the court finds that a treatment program other %gan hospitalization
is adequate to meet the person’s treatment needs, the court shalorder the
person to receive whatever treatment other than hospitalization is dgpropriate
for a period of 90 days.
2) If the Commissioner determines that treatment at a forensic faci

AdPpPLroOp dlC., dlll C UU U d Cd C dl d U1 C d
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ordWr the person to receive treatment there for a period of 90 days. The court

may at #av time. on its own motion or on motion of an interested party, review

the need foMgreatment at the forensic facility.

(b) If at anygme during the specified period it comes to the attention of
the court either thatWge patient is not complying with the order or that the
alternative treatment has\got been adequate to meet the patient’s treatment
needs, the court may, after pigper hearing:

(1) consider other alternat¥ges, modify its original order, and direct the
patient to undergo another program 3§alternative treatment for the remainder
of the 90-day period; or

(2) enter a new order directing that thcWatient be hospitalized for the
remainder of the 90-day period.

Sec. 8. 18 V.S.A. § 7620 is amended to read:
§ 7620. APPLICATION FOR CONTINUED TREATMENT

(a) If, prior to the expiration of any order issued in accord¥gce with section
7623 of this title, the Commissioner believes that the condition of'%ge patient
is such that the patient continues to require treatment, the Commissior§y shall

apply to the court for a determination that the patient is a patient in need o¥
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cor¥gin a statement setting forth the reasons for the Commissioner’s
determiMgtion that the patient is a patient in need of further treatment, a
statement do¥gribing the treatment program provided to the patient, and the
results of that co¥gse of treatment.

(c) Any order of Mgatment issued in accordance with section 7623 of this
title shall remain in force®gending the court’s decision on the application.

(d) If the Commissioner s&gks to have the patient receive the further

treatment in a forensic facility or s§gure residential recovery facility, the

application for an order authorizing coM¢inuing treatment shall expressly state
that such treatment is being sought. The apglication shall contain, in addition
to the statements required by subsection (b) of s section, a statement setting
forth the reasons for the Commissioner’s determinat¥gn that clinically
appropriate treatment for the patient’s condition can be Pypvided safely only in

a secure residential recovery facility or forensic facility, as apgropriate. An

application for continued treatment in a forensic facility shall inchgde the

recommendation of the Human Services Community Safety Panel puMuant to

13 V.S.A. § 4821.
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resients can be physically prevented from leaving the facility by means of
lockinddevices or other mechanical or physical mechanisms.

(2) "§ecure residential recovery facility” means a residential facility,
licensed as a thi§gapeutic community residence as defined in 33 V.S.A.
§ 7102(11), for an Wgdividual who no longer requires acute inpatient care but
who does remain in ne®g of treatment within a secure setting for an extended
period of time. A secure r&idential recovery facility shall not be used for any
purpose other than the purpose§permitted by this section.
Sec. 9. 18 V.S.A. § 7621 is amend¥d to read:
§ 7621. HEARING ON APPLICATIOR FOR CONTINUED TREATMENT;

ORDERS

(c) If the court finds that the patient is a patien™§n need of further
treatment but does not require hospitalization, it shall dder nonhospitalization
for up to one year. If the treatment plan proposed by the missioner for a
patient in need of further treatment includes admission to a sec§ge residential

recovery facility or a forensic facility, the court may at any time, O¥its own

motion or on motion of an interested party, review the need for treatmdgt at

the secure residential recovery facility or forensic facility, as applicable.
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§ 4. APPLICATION FOR INVOLUNTARY MEDICATION

(a) §he Commissioner may commence an action for the involuntary
medication¥gf a person who is refusing to accept psychiatric medication and
meets any one § the following six conditions:

(1) has been%glaced in the Commissioner’s care and custody pursuant to
section 7619 of this titlor subsection 7621(b) of this title;

(2) has previously rdgeived treatment under an order of hospitalization
and is currently under an order%gf nonhospitalization, including a person on an
order of nonhospitalization who re$§des in a secure residential recovery
facility;

(3) has been committed to the custo8y of the Commissioner of
Corrections as a convicted felon and is being h®§ld in a correctional facility that
is a designated facility pursuant to section 7628 of %is title and for whom the
Departments of Corrections and of Mental Health haviygdetermined jointly that
involuntary medication would be appropriate pursuant to 2§ V.S.A.

§ 907(4)(H);

(4) has an application for involuntary treatment pending for%ghich the

court has granted a motion to expedite pursuant to subdivision

7615(a)(2)(A)() of this title;

>,
O
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tregment until a later date; and
(C) agrees to proceed with an involuntary medication hearing
without a ri§ing on whether he or she is a person in need of treatment; e

(6) has bd&n placed under an order of nonhospitalization in a forensic

facility or has an apMlication for involuntary treatment at a forensic facility

pending for which the c®urt has granted a motion to expedite pursuant to

subdivision 7615(a)(3)(A)(iNef this title, regardless of whether the person has

previously been under an order & hospitalization: or

(7) has had an application for §gvoluntary treatment pending pursuant to
subdivision 7615(a)(1) of this title for m&e than 26 days without a hearing
having occurred and the treating psychiatrist $grtifies, based on specific
behaviors and facts set forth in the certification, that in his-er-her the
psychiatrist’s professional judgment there is good catl§¢ to believe that:

(A) additional time will not result in the person $gtablishing a
therapeutic relationship with providers or regaining competen®g; and

(B) serious deterioration of the person’s mental conditiolis
occurring.

(b)(1) Except as provided in subdivisions (2), (3), and (4) of this
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recl§iving treatment.
If the application for involuntary medication is filed pursuant to

subdivisiora)(4) or (a)(6) of this section:

(A) tlg application shall be filed in the county in which the
application for inv@juntary treatment is pending; and

(B) the court%hall consolidate the application for involuntary
treatment with the applicatign for involuntary medication and rule on the
application for involuntary treygnent before ruling on the application for
involuntary medication.

(3) If the application for involurMary medication is filed pursuant to
subdivision (a)(5) or (a)(6)(7) of this sectidy, the application shall be filed in
the county in which the application for involurgry treatment is pending.

(4) Within 72 hours of the filing of an applidgtion for involuntary
medication pursuant to subdivision (a)(6)(7) of this se(§on, the court shall
determine, based solely upon a review of the psychiatrist’s¥gertification and
any other filings, whether the requirements of that subdivisionave been
established. Ifthe court determines that the requirements of subdiWsion
(a)¢6)(7) of this section have been established, the court shall consolid®¥e the

application for involuntary treatment with the application for involuntary
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appication for involuntary treatment before ruling on the application for
involurgry medication. Subsection 7615(b) of this title shall apply to
applicationSfgonsolidated pursuant to this subdivision.

%k % %
Sec. 11. 18 V.S.A. §7627 is amended to read:
§ 7627. COURT FINDRGS; ORDERS

% ok %

(0) For a person who is receiing treatment pursuant to an order of

nonhospitalization in a forensic facilMy, if the court finds that without an order

for involuntary medication there is a sub$antial probability that the person

would continue to refuse medication and as d%esult would pose a danger of

harm to self or others, the court may order admin¥gtration of involuntary

medications at a forensic facility for up to 90 days, urMess the court finds that

an order is necessary for a longer period of time. An ord® for involuntary

medication pursuant to this subsection shall not be longer tharhghe duration of

the current order of nonhospitalization. If at any time the treatingWgsychiatrist

finds that a person subject to an order for involuntary medication has Bgcome

competent pursuant to subsection 7625(c) of this title, the order shall no
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Custody, Care, and Habilitation * * *
Sec. 17%13 V.S.A. § 4823 is amended to read:
§ 4823. FINDINGS AND ORDER; PERSONS WITH AN INTELLECTUAL
DISABLLITY

(a) If the court t¥gds that such person is a person in need of custody, care,
and habilitation as defin¥§d in 18 V.S.A. § 8839, the court shall issue an order
of commitment directed to tRg Commissioner of Disabilities, Aging, and
Independent Living for placeme®§ in a designated program in the least

restrictive environment consistent with the person’s need for custody, care,

and habilitation efsuch-personfor-an-indgfinite-o

destgnated-program for an indefinite or limit&g period.
(b) Such order of commi

@
d
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F8VSA$8843 Judicial review procedures for an order issued pursu$t to

subsection (a) of this section and for discharge from an order of commitm3gt
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to have a person cofamitted pursuant to this section placed in a forensic

facility, the Commissiofer shall provide a statement setting forth the reasons

for the Commissioner’s defgrmination that clinically appropriate treatment and

programming can be provided $afely only in a forensic facility, including the

recommendation of the Human SeMices Community Safety Panel pursuant to

13 V.S.A. § 4821

(2) As used in this subchapter, “foreWgic facility” has the same meaning

as in section 7101 of this title.

Sec. 13. 18 V.S.A. § 8839 is amended to read:
§ 8839. DEFINITIONS
As used in this subchapter:

(1) “Danger of harm to-others™ means the pe

ehild “Commissioner” means the Commissioner of Disabilities, Aging, and
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CoMgmissioner as adequate to provide in an individual manner appropriate
custodylcare, and habilitation to persons with intellectual disabilities receiving
services undgr this subchapter.
(3) “Pers¥ in need of custody, care, and habilitation” means a person:

(A) apers8 with an intellectual disability, which means
significantly subaveragdqntellectual functioning existing concurrently with
deficits in adaptive behaviorhat were manifest before 18 years of age;

(B) who presents-a-darifer-of harmto-others has inflicted or

attempted to inflict serious bodily infgry to another or who has committed an

act that would constitute sexual conduct With a child as defined in 18 V.S.A.

§ 2821 or lewd and lascivious conduct with a%hild as provided 18 V.S.A.

§ 2602; and

(C) for whom appropriate custody, care, an(ghabilitation can be
provided by the Commissioner in a designated program.

(4) “Person in need of continued custody, care, and hab¥itation” means

a person who was previously found to be a person in need of custOgy, care,

and habilitation who poses a danger of harm to others and for whom ti

Commissioner has, in the Commissioner’s discretion, consented to or

glidicy Progld A UdITZCT U d O
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corMitment was issued, the person:

(A) has inflicted or attempted to inflict physical or sexual harm to

another;

(B) bwthe person’s threats or actions, has placed another person in

reasonable fear of pMysical or sexual harm: or

(C) has exhibifgd behavior demonstrating that. absent treatment or

programming provided by tig Commissioner, there is a reasonable likelihood
that the person would inflict or d¢empt to inflict physical or sexual harm to
another.

Sec. 14. 18 V.S.A. § 8840 is amended to¥gead:

§ 8840. JURISDICHONAND-VENUE

respondentresides: [Repealed.]

Sec. 15. 18 V.S.A. § 8841 is amended to read:

§ 8841. PEHHON;PROCEDURES
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Sec. 17. 18 V.S¥A. § 8843 is amended to read:

§ 8843. EINDINGRAND-ORDER

5 C v, G O S
conchustons-ofdaw:
—and-hab on; d D O
O s pondd perso ¢
—and-hab on; ord PO O d-to
eare-and-habilitationforan-indefinite-er alimited pertod-§Repealed.

Sec. 18. 18 V.S.A. § 8844 is amended to read:

§ 8844. LEGAL COMPETENCE

No determination that a person is in need of custody, care, and habMgtation

or in need of continued custody, care, and habilitation and no order

of-this-title: [Repealed.]

S.192
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§ 5%45. JUDICIAL REVIEW

(a) W person committed under 13 V.S.A. § 4823 or this subchapter may be
dischargedom custody by a Superior judge after judicial review as provided

kerein in accorance with this subchapter or by administrative order of the

Commissioner. At%east 10 days prior to the effective date of any

administrative order foldischarge by the Commissioner, the Commissioner

shall give notice of the dis®garge to the committing court and to the State’s

Attorney of the county where e prosecution occurred.

(b) Preecedu

ao
ao
N
(@)
“
q

te) A person committed under 13 V.S.A. § 4823 or%his subchapter shall be

entitled to a judicial review of the person’s need for comm¥ment annually.
The Family Division of the Superior Court shall have exclusiv@jurisdiction

over all judicial review proceedings brought under this section. If%o sueh

judicial review is requested by the person within one year from the dat§of the

last order of commitment, it shall be initiated by the Commissioner. Howcer,
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or . commitment has been continued under this subchapter, the person ma

petitiotfor review after 90 days from the date of an order for continued

commitme

)(c) If thdCommissioner seeks to place the person committed pursuant

to this subchapter M a forensic facility, the petition shall expressly state that

such placement is bein%sought. The petition shall set forth the reasons for the

Commissioner’s determina%on that clinically appropriate treatment and

programming can be provided $afely only in a forensic facility, including the

recommendation of the Human SeMices Community Safety Panel pursuant to

13 V.S.A. § 4821.

(d) _The Vermont rules of evidence andWrocedure applicable in civil cases

shall apply in all judicial review proceedings b¥gught under this subchapter.

e) The Commissioner or the Commissioner’s ®gsignee shall attend the

commitment hearing and be available to testify. All pSgsons to whom notice is

given may attend the commitment hearing and testify, excot that the court

may exclude those persons not necessary for the conduct of thkhearing.

(f) If at the completion of the hearing and consideration of the ®gcord, the

court finds by clear and convincing evidence that at the time of the hed§ng

that the person is still in need of continued custody, care, and habilitation,

O C dIrCu UC d GOSTEITAICT Progra C ICdbL IC VC
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haBilitation for an indefinite or limited period. If the court finds at the time of
the heaWng that the person is no longer in need of continued custody, care, and
habilitatiorlit shall discharge the person from the custody of the
Commissioner.§An order of discharge may be conditional or absolute and may
have immediate or§¢clayed effect.

(2) In determWing whether a person is in need of continued custody,

care, and habilitation, the rt shall consider the degree to which the person

has engaged in or complied with the treatment and supervision provided by

the Commissioner, as well as the rdgommendation of the Human Services
Community Safety Panel pursuant to % V.S.A. § 4821.

* % * Rulemakyg * * *
Sec. 20. RULEMAKING; CONFORMING AMENDMENTS

On or before April 1, 2024, the Commissioners Wf Mental Health and of

Disabilities, Aging, and Independent Living, respectiv@y. shall file initial

proposed rule amendments with the Secretary of State purSgant to 3 V.S.A.

§ 826(a)(2) to the Department of Disabilities, Aging, and IndeMgndent Living
Licensing and Operating Regulations for Therapeutic Community Wesidences

(CVR 13-110-12) for the purpose of creating a forensic facility section¥f the

rule that includes allowing the use of emergency involuntary procedures arig

C dU dllIVUILl U VOILU dly CUICALIUIL dl d 1UIC dl
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Sec. 21. EFFECTIVE

* %% Purpose and Legislative Intent * * *
Sec. 1. PURPOSE AND LEGISLATIVE INTENT

1t is the purpose of this act to enable the Commissioners of Mental Health
and of Disabilities, Aging, and Independent Living to seek treatment and
programming for certain individuals in a forensic facility as anticipated by the

passage of 2023 Acts and Resolves No. 27. ininivinemmiopiasemenmi
o T T T e e e e T et e et —cor e o)
P—— I

* % * Human Services Community Safety Panel * * *
Sec. 2. 3V.S.A. § 3098 is added to read:
§ 3098. HUMAN SERVICES COMMUNITY SAFETY PANEL

(a) There is hereby created the Human Services Community Safety Panel
within the Agency of Human Services. The Panel shall be designated as the
entity responsible for assessing the potential placement of individuals at a
forensic facility pursuant to 13 V.S.A. § 4821 for individuals who:

(1) present a significant risk of danger to self or others if not held in a
secure setting; and

(2)(4) are charged with a crime for which there is no right to bail
pursuant to 13 V.S.A. §§ 7553 and 7553a and are found not competent to
stand trial due to mental illness or intellectual disability; or

(B) were charged with a crime for which bail is not available and
adjudicated not guilty by reason of insanity.

(b)(1) The Panel shall comprise the following members:

(A) the Secretary of Human Services;

(B) the Commissioner of Mental Health;

(C) the Commissioner of Disabilities, Aging, and Independent
Living; and

(D) the Commissioner of Corrections.
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(2) The Panel shall have the technical, legal, fiscal, and administrative
support of the Agency of Human Services and the Departments of Mental
Health; of Disabilities, Aging, and Independent Living; and of Corrections.

(c) As used in this section, “forensic facility” has the same meaning as in
18 V.S.A. §7101.

Sec. 3. 13 V.S.A. § 4821 is amended to read:
§4821. NOTICE OF HEARING, PROCEDURES

(a) The person who is the subject of the proceedings—his—or—her; the
person’s attorney;, the person’s legal guardian, if any;; the Commissioner of
Mental Health or the Commissioner of Disabilities, Aging, and Independent
Living;; and the State’s Attorney or other prosecuting officer representing the
State in the case shall be given notice of the time and place of a hearing under
section 4820 of this title. Procedures for hearings for persons with a mental
illness shall be as provided in 18 V.S.A. chapter 181. Procedures for hearings
for persons with an intellectual disability shall be as provided in 18 V.S.A.
chapter 2006, subchapter 3.

(b)(1) Once a report concerning competency or sanity is completed or
disclosed to the opposing party, the Human Services Community Safety Panel
established in 3 V.S.A. § 3098 may conduct a review on its own initiative
regarding whether placement of the person who is the subject of the report is
appropriate _in _a forensic facility. The review shall inform either the
Commissioner of Mental Health’s or Commissioner of Disabilities, Aging, and
Independent Living’s decision as to whether to seek placement of the person in
a forensic facility.

(2)(4) If the Panel does not initiate its own review, a party to a hearing
under section 4820 of this chapter may file a written motion to the court
requesting that the Panel conduct a review within seven days after receiving a
report under section 4816 of this chapter or within seven days after being
adjudicated not guilty by reason of insanity.

(B) A motion filed pursuant to this subdivision (2) shall specify that
the person who is the subject of the proceedings is charged with a crime for
which there is no right to bail pursuant to sections 7553 and 7553a of this
title, and may include a person adjudicated not guilty by reason of insanity,
and that the person presents a significant risk of danger to themselves or the
public if not held in a secure setting.

(C) The court shall rule on a motion filed pursuant to this
subdivision (2) within five days. A Panel review ordered pursuant to this
subdivision (2) shall be completed and submitted to the court at least three
days prior to a hearing under section 4820 of this title.
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(c¢) In conducting a review as whether to seek placement of a person in a
forensic facility, the Human Services Community Safety Panel shall consider

the following criteria.

(1) clinical factors, including:

(A) that the person is served in the least restrictive setting necessary
to meet the needs of the person; and

(B) that the person’s treatment and programming needs dictate that
the treatment or programming be provided at an intensive residential level;
and

(2) risk of harm factors, including:

(A) whether the person has inflicted or attempted to inflict serious
bodily injury on another. attempted suicide or serious self-injury, or committed
an_act that would constitute sexual conduct with a child as defined in section
2821 of this title or lewd and lascivious conduct with a child as provided in
section 2602 of this title, and there is reasonable probability that the conduct
will be repeated if admission to a forensic facility is not ordered;

(B) whether the person has threatened to inflict serious bodily injury
to the person or others and there is reasonable probability that the conduct
will occur if admission to a forensic facility is not ordered;

(C) whether the results of any applicable evidence-based violence
risk assessment tool indicates that the person’s behavior is deemed a
significant risk to others;

(D) the position of the parties to the criminal case as well as that of
any victim as defined in subdivision 5301(4) of this title; and

(E) any other factors the Human Services Community Safety Panel
determines to be relevant to the assessment of risk.

(d) As used in this chapter. “forensic facility” has the same meaning as in
18 V.S A §7101.

* ** Admission to Forensic Facility for Persons in Need of Treatment or
Continued Treatment * * *

oo 4 C 4099 2o a0 o0 o o

§ 4822, FINDT™&dND ORDER; PERSONS WITH A MENTAL ILLNESS

(a)(1) If the court finds that (NO"Memegy is a person in need of treatment or
a patient in need of further treatment as defined * 4. § 7101, the court
shall issue an order of commitment directed to the CommisstOmemaglMental

cuU 4 U U Uurr e peryur U 'c Uurec urid U ouy o e Lcpur 'ecr
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invWQing personal injury or threat of personal injury, the committing court
may isWg an order requiring a court hearing before a person committed under
this sectiomggay be discharged from custody.

(2) If th&Commissioner seeks to have a person receive treatment in a
forensic facility puMggant to an order of nonhospitalization under subdivision
(1) of this subsection Mge Commissioner shall submit a petition to the court
expressly stating that such™ggatment is being sought, including:

(A) a statement seiiMg forth the reasons for the Commissioner’s
determination that clinically apprOWgiate treatment for the person’s condition
can be provided safely only in a forensMfacility; and

(B) the recommendation of the Mygnan Services Community Safety
Panel pursuant to section 4821 of this title.

(3) If the Commissioner determines that treaMggnt at a forensic facility
is appropriate, and the court finds that treatment at a“¥ensic facility is the
least restrictive setting adequate to meet the person’s neg the court shall
order the person to receive treatment at a forensic facility forsgperiod of 90
days. The court may, at any time following the issuance of an Mger. on its
own _motion or on motion of an interested party, review whether treaMgent at
the forensic facility continues to be the least restrictive treatment option.

Sec. 4. 13 V.S.A. § 4822 is amended to read.:
§4822. FINDINGS AND ORDER; PERSONS WITH A MENTAL ILLNESS

(a)(1) If the court finds that the person is a person in need of treatment or
a patient in need of further treatment as defined in 18 V.S.A. § 7101, the court
shall issue an order of commitment directed to the Commissioner of Mental
Health that shall admit the person to the care and custody of the Department
of Mental Health for aen—indeterminate a period of 90 days. In any case
involving personal injury or threat of personal injury, the committing court
may issue an order requiring a court hearing before a person committed under
this section may be discharged from custody.

(2) If the Commissioner seeks to have a person receive treatment in a
forensic facility pursuant to an order of nonhospitalization under subdivision
(1) of this subsection, the Commissioner shall submit a petition to the court
expressly stating that such treatment is being sought, including:

(A) a statement setting forth the reasons for the Commissioner’s
determination that clinically appropriate treatment for the person’s condition
can be provided safely only in a forensic facility; and
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(B) the recommendation of the Human Services Community Safety
Panel pursuant to section 4821 of this title.

(3) If the Commissioner determines that treatment at a forensic facility
is appropriate, and the court finds that treatment at a forensic facility is the
least restrictive setting adequate to meet the person’s needs, the court shall
order the person to receive treatment at a forensic facility for a period of 90
days. The court may, at any time following the issuance of an order, on its
own motion or on motion of an interested party, review whether treatment at
the forensic facility continues to be the least restrictive treatment option.

(b) An order of commitment issued pursuant to this section shall have the
same force and effect as an order issued under 18 V.S.A. §§ 7611-7622, and a
person committed under this order shall have the same status and the same
rights, including the right to receive care and treatment, to be examined and
discharged, and to apply for and obtain judicial review of his—er—her the
person’s case, as a person ordered committed under 18 V.S.A. §§ 7611-7622.

(c)(1) Notwithstanding the provisions of subsection (b) of this section, at
least 10 days prior to the proposed discharge of any person committed under
this section, the Commissioner of Mental Health shall give notice of the
discharge to the committing court and State’s Attorney of the county where the
prosecution originated. In all cases requiring a hearing prior to discharge of
a person found incompetent to stand trial under section 4817 of this title, the
hearing shall be conducted by the committing court issuing the order under
that section. In all other cases, when the committing court orders a hearing
under subsection (a) of this section or when, in the discretion of the
Commissioner of Mental Health, a hearing should be held prior to the
discharge, the hearing shall be held in the Family Division of the Superior
Court to determine if the committed person is no longer a person in need of
treatment or a patient in need of further treatment as set forth in subsection (a)
of this section. Notice of the hearing shall be given to the Commissioner, the
State’s Attorney of the county where the prosecution originated, the committed
person, and the person’s attorney. Prior to the hearing, the State’s Attorney
may enter an appearance in the proceedings and may request examination of
the patient by an independent psychiatrist, who may testify at the hearing.

(2)(A) This subdivision (2) shall apply when a person is committed to
the care and custody of the Commissioner of Mental Health under this section
after having been found:

(i) not guilty by reason of insanity, or

(ii) incompetent to stand trial, provided that the person’s criminal
case has not been dismissed.
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(B)(i) When a person has been committed under this section, the
Commissioner shall provide notice to the State’s Attorney of the county where
the prosecution originated or to the Olffice of the Attorney General if that
office prosecuted the case:

(1) at least 10 days prior to discharging the person from:
(aa) the care and custody of the Commissioner, or

(bb) a hospital, a forensic facility, or a secure residential
recovery facility to the community on an order of nonhospitalization pursuant
to I8 V.S.A. §7618;

(I1) at least 10 days prior to the expiration of a commitment
order issued under this section if the Commissioner does not seek continued
treatment,; or

(IIl) any time that the person elopes from the custody of the
Commissioner.

(ii) When the State’s Attorney or Attorney General receives notice
under subdivision (i) of this subdivision (B), the Olffice shall provide notice of
the action to any victim of the offense for which the person has been charged
who has not opted out of receiving notice. A victim receiving notice pursuant
to this subdivision (ii) has the right to submit a victim impact statement to the
Family Division of the Superior Court in writing or through the State’s
Attorney or Attorney General’s office.

(iii) As used in this subdivision (B), “victim” has the same
meaning as in section 5301 of this title.

(d) The court may continue the hearing provided in subsection (c) of this
section for a period of 15 additional days upon a showing of good cause.

(e) If the court determines that commitment shall no longer be necessary, it
shall issue an order discharging the patient from the custody of the
Department of Mental Health.

(f) The court shall issue its findings and order not later than 15 days from
the date of hearing.

Sec. 5. 18 V.S.A. § 7101 is amended to read.:
§ 7101. DEFINITIONS

As used in this part of this title, the following words, unless the context
otherwise requires, shall have the following meanings:

& sk ok

(31)(4) “Forensic facility” means a residential facility, licensed as a
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therapeutic community residence as defined in 33 V.S.A. § 7102(11), for an
individual initially committed pursuant to:

(i) 13 V.S A. §4822 who is in need of treatment or continued
treatment pursuant to chapter 181 of this title within a secure setting for an
extended period of time; or

(ii) 13 V.SA. §4823 who is in need of custody, care, and
habilitation or continued custody, care, and habilitation pursuant to chapter
206 of this title within a secure setting for an extended period of time.

(B) A forensic facility shall not be used for any purpose other than
the purposes permitted by this part or chapter 206 of this title. As used in this
subdivision (31), “secure’ has the same meaning as in section 7620 of this
title.

Sec. 6. 18 V.S.A. § 7620 is amended to read.:
§7620. APPLICATION FOR CONTINUED TREATMENT

(a) If, prior to the expiration of any order issued in accordance with
section 7623 of this title, the Commissioner believes that the condition of the
patient is such that the patient continues to require treatment, the
Commissioner shall apply to the court for a determination that the patient is a
patient in need of further treatment and for an orvder of continued treatment.

(b) An application for an order authorizing continuing treatment shall
contain a statement setting forth the reasons for the Commissioner’s
determination that the patient is a patient in need of further treatment, a
statement describing the treatment program provided to the patient, and the
results of that course of treatment.

(c) Any order of treatment issued in accordance with section 7623 of this
title shall remain in force pending the court’s decision on the application.

(d) If the Commissioner seeks to have the patient receive the further
treatment in a forensic facility or secure residential recovery facility, the
application for an order authorizing continuing treatment shall expressly state
that such treatment is being sought. The application shall contain, in addition
to the statements required by subsection (b) of this section, a statement setting
forth the reasons for the Commissioner’s determination that clinically
appropriate treatment for the patient’s condition can be provided safely only
in a secure residential recovery facility or forensic facility, as appropriate. An
application for continued treatment in_a forensic facility shall include the
recommendation of the Human Services Community Safety Panel pursuant to
I3 V.S.A. § 4821.

(e) As used in this chapter:
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(1) “Secure,” when describing a residential facility, means that the
residents can be physically prevented from leaving the facility by means of
locking devices or other mechanical or physical mechanisms.

(2) “Secure residential recovery facility” means a residential facility,
licensed as a therapeutic community residence as defined in 33 V.S.A.
§ 7102(11), for an individual who no longer requires acute inpatient care but
who does remain in need of treatment within a secure setting for an extended
period of time. A secure residential recovery facility shall not be used for any
purpose other than the purposes permitted by this section.

Sec. 7. 18 V.S.A. § 7621 is amended to read.:

§7621. HEARING ON APPLICATION FOR CONTINUED TREATMENT:;
ORDERS

% sk ok

(c) If the court finds that the patient is a patient in need of further
treatment but does not require hospitalization, it shall order nonhospitalization
for up to one year. If the treatment plan proposed by the Commissioner for a
patient in need of further treatment includes admission to a secure residential
recovery facility or a forensic facility, the court may at any time, on its own
motion or on motion of an interested party, review the need for treatment at
the secure residential recovery facility or forensic facility, as applicable.

% sk ok

Sec. 8. 18 V.S.A. § 7624 is amended to read.:
§7624. APPLICATION FOR INVOLUNTARY MEDICATION

(a) The Commissioner may commence an action for the involuntary
medication of a person who is refusing to accept psychiatric medication and
meets any one of the following six conditions:

(1) has been placed in the Commissioner’s care and custody pursuant to
section 7619 of this title or subsection 7621(b) of this title,

(2) has previously received treatment under an order of hospitalization
and is currently under an order of nonhospitalization, including a person on
an order of nonhospitalization who resides in a secure residential recovery
facility;

(3) has been committed to the custody of the Commissioner of
Corrections as a convicted felon and is being held in a correctional facility
that is a designated facility pursuant to section 7628 of this title and for whom
the Departments of Corrections and of Mental Health have determined jointly
that involuntary medication would be appropriate pursuant to 28 V.S.A.
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§907(4)(H);

(4) has an application for involuntary treatment pending for which the
court has granted a motion to expedite pursuant to subdivision
7615(a)(2)(A)(i) of this title;

(5)(A) has an application for involuntary treatment pending;

(B) waives the right to a hearing on the application for involuntary
treatment until a later date; and

(C) agrees to proceed with an involuntary medication hearing
without a ruling on whether he—er—she the person is a person in need of
treatment,; or

(6) has been placed under an order of nonhospitalization in a forensic
Jfacility, or
(7) has had an application for involuntary treatment pending pursuant

to subdivision 7615(a)(1) of this title for more than 26 days without a hearing

having occurred and the treating psychiatrist certifies, based on specific
behaviors and facts set forth in the certification, that in his—er—her the
psychiatrist’s professional judgment there is good cause to believe that:

(A) additional time will not result in the person establishing a
therapeutic relationship with providers or regaining competence, and

(B)  serious deterioration of the person’s mental condition is
occurring.

(b)(1) Except as provided in subdivisions (2), (3), and (4) of this
subsection, an application for involuntary medication shall be filed in the
Family Division of the Superior Court in the county in which the person is
receiving treatment.

(2) If the application for involuntary medication is filed pursuant to
subdivision (a)(4) or (a)(6) of this section:

(A) the application shall be filed in the county in which the
application for involuntary treatment is pending, and

(B) the court shall consolidate the application for involuntary
treatment with the application for involuntary medication and rule on the
application for involuntary treatment before ruling on the application for
involuntary medication.

(3) If the application for involuntary medication is filed pursuant to
subdivision (a)(5) or (a){6)(7) of this section, the application shall be filed in
the county in which the application for involuntary treatment is pending.
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(4) Within 72 hours of the filing of an application for involuntary
medication pursuant to subdivision (a)t6}(7) of this section, the court shall
determine, based solely upon a review of the psychiatrist’s certification and
any other filings, whether the requirements of that subdivision have been
established. If the court determines that the requirements of subdivision
(a)t6)(7) of this section have been established, the court shall consolidate the
application for involuntary treatment with the application for involuntary
medication and hear both applications within 10 days after the date that the
application for involuntary medication is filed. The court shall rule on the
application for involuntary treatment before ruling on the application for
involuntary medication.  Subsection 7615(b) of this title shall apply to
applications consolidated pursuant to this subdivision.

& sk ok

Sec. 8a. 18 V.S.A. § 7627 is amended to read:
§7627. COURT FINDINGS, ORDERS

& sk ok

(o) For a person who is receiving treatment pursuant to an order of
nonhospitalization in a forensic facility, if the court finds that without an order
for involuntary medication there is a substantial probability that the person
would continue to refuse medication and as a result would pose a danger of
harm _to self or others, the court may order administration of involuntary
medications at a forensic facility for up to 90 days, unless the court finds that
an_order is necessary for a longer period of time. An order for involuntary
medication pursuant to this subsection shall not be longer than the duration of
the current order of nonhospitalization. If at any time the treating psychiatrist
finds that a person subject to an order for involuntary medication has become
competent pursuant to subsection 7625(c) of this title, the order shall no
longer be in effect.

* % * Persons in Need of Custody, Care, and Habilitation or Continued
Custody, Care, and Habilitation * * *

Sec. 9. 13 V.S.A. § 4823 is amended to read.:

§ 4823. FINDINGS AND ORDER; PERSONS WITH AN INTELLECTUAL
DISABILITY

(a) If the court finds that such person is a person in need of custody, care,
and habilitation as defined in 18 V.S.A. § 8839, the court shall issue an order
of commitment directed to the Commissioner of Disabilities, Aging, and
Independent Living for placement in a designated program in the least
restrictive environment consistent with the person’s need for custody, care, and
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habilitation of such person for an indefinite or limited period in a designated
pregramt up to one year.

+8FSA—§8843 Commitment procedures for an order initially issued
pursuant to subsection (a) of this section and for discharge from an order of
commitment or _continued commitment shall occur in accordance with
18 V.S.A. §§ 8845-8847.

econdunected—in—the—original—committing—eourt In_accordance with 18 V.S.A.
§ 8845, if the Commissioner seeks to have a person committed pursuant to this
section placed in a forensic facility, the Commissioner shall provide a
statement setting forth the reasons for the Commissioner’s determination that
clinically appropriate treatment and programming can be provided safely only
in_a forensic facility, including the recommendation of the Human Services
Community Safety Panel pursuant to section 4821 of this title.

Sec. 10. 18 V.S.A. chapter 206, subchapter 3 is amended to read:

Subchapter 3. Judicial Proceeding; Persons with an Intellectual Disability
Who Present a Danger of Harm to Others

$ 8839. DEFINITIONS

As used in this subchapter:

ehild “Commissioner”’ means the Commissioner of Disabilities, Aging, and
Independent Living.

(2)  “Designated program” means a program designated by the
Commissioner as adequate to provide in an individual manner appropriate
custody, care, and habilitation to persons with intellectual disabilities
receiving services under this subchapter.

(3) “Forensic facility” has the same meaning as in section 7101 of this
title.
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(4)  “Person in need of continued custody, care, and habilitation”
means a person who was previously found to be a person in need of custody,
care, and habilitation who poses a danger of harm to others and for whom the
Commissioner has, in the Commissioner’s discretion, consented to or
approved the continuation of the designated program. A danger of harm to
others shall be shown by establishing that, in the time since the last order of
commitment was issued, the person:

(A) has inflicted or attempted to inflict physical or sexual harm to
another;

(B) by the person’s threats or actions, has placed another person in
reasonable fear of physical or sexual harm. or

(C) has exhibited behavior demonstrating that, absent treatment or
programming provided by the Commissioner, there is a reasonable likelihood
that the person would inflict or attempt to inflict physical or sexual harm to
another.

(5) “Person in need of custody, care, and habilitation” means a person:

(A)  a—person with an intellectual disability, which means
significantly subaverage intellectual functioning existing concurrently with
deficits in adaptive behavior that were manifest before 18 years of age;

(B) who presents—a—danger—of—harm—to—others has inflicted or

attempted to inflict serious bodily injury to another or who has committed an
act that would constitute sexual conduct with a child as defined in section
2821 of this title or lewd and lascivious conduct with a child as provided in
section 2602 of this title; and

(C) for whom appropriate custody, care, and habilitation can be
provided by the Commissioner in a designated program.

(6) “Victim” has the same meaning as in 13 V.S.A. § 5301(4).

§ 8842. HEARING
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accordancewith-seetion-8S27-of thistitle- [Repealed. ]

$ 8843. FINDINGSAND-ORDER

$ 8844. LEGAL COMPETENCE

No determination that a person is in need of custody, care, and habilitation
or_in _need of continued custody, care, and habilitation and no order
authorizing commitment shall lead to a presumption of legal incompetence.

§ 8845. FUDPICALREVAEW INITIAL ORDER FOR CUSTODY,
CARE, AND HABILITATION

administrative-order-of the-Commissioner If a person is found incompetent to
stand trial pursuant to 13 V.S.A. § 4820, the Criminal Division of the Superior
Court shall automatically schedule a hearing to determine whether the person
is _a person in need of custody. care, and habilitation and requiring
commitment.

(2) The Commissioner’s recommendation that a person be placed in a
forensic facility, if applicable, shall be filed with the court in advance of the
commitment hearing and shall:

(A) expressly state the reasons for the Commissioner’s determination
that clinically appropriate treatment and programming can be provided safely
only in a forensic facility; and

(B) include the recommendation of the Human Services Community

Safety Panel pursuant to 13 V.S.A. § 4821.
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unit-that-issned-the-original-commitment-order The Commissioner or designee

shall attend a commitment hearing for custody, care, and habilitation and be
available to testify. All persons to whom notice is given may attend the
commitment hearing and_testify, except that the court may exclude those
persons not necessary for the conduct of the hearing.

eview tnder-this-subsection after-90-davs-after-initial-commitment-but-bhefore
the—end-of-thefirst year—of-the—commitment The Vermont Rules of Evidence

shall apply in all judicial proceedings brought under this subchapter.

T/ - If the court
finds by clear and convincing evidence that the person is a person in need of
custody, care, and habilitation, the court shall order that the person be
committed to the Commissioner and receive appropriate treatment and
programming in_a designated program that provides the least restrictive
environment _consistent with the person’s need for custody, care, and
habilitation for up to one year.

(2) Notwithstanding subdivision (1) of this subsection, a person may
initiate a judicial review in the Family Division of the Superior Court under
this subchapter at any time after 90 days following a current order of
commitment.

(e) If the Commissioner has recommended to the court that a person be
placed in a forensic facility, the court, after determining that the person is a
person_in need of custody, care, and habilitation, shall determine whether
placement at a forensic facility is both appropriate and the least restrictive
setting adequate to meet the person’s needs. If so determined, the court shall
order the person placed in a forensic facility for a term not to exceed the
duration of the initial commitment order.  The committing court shall
automatically review any placement at a forensic facility 90 days after
commitment to ensure that the placement remains the least restrictive setting
adequate to meet the person’s needs.

¢ 8846. PETITION AND ORDER FOR CONTINUED CUSTODY, CARE,
AND HABILITATION
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(a)(1) If. prior to the expiration of any previous commitment order issued
in_accordance with 13 V.S.A. § 4823 or this subchapter, the Commissioner
believes that the person is a person in need of continued custody. care, and
habilitation, the Commissioner shall initiate a judicial review in the Family
Division of the Superior Court. The Commissioner shall, by filing a written
petition, commence proceedings for the continued custody, care, and
habilitation of a person. The petition shall include:

(A) the name and address of the person alleged to need continued
custody, care, and habilitation; and

(B) a statement of the current and relevant facts upon which the
person’s alleged need for continued custody, care, and habilitation is

predicated.

(2) Any commitment order for custody, care, and habilitation or
continued custody, care, and habilitation issued in accordance with 13 V.S.A.
§ 4823 or this subchapter shall remain in force pending the court’s decision
on the petition.

(3) If the Commissioner seeks placement for the person alleged to need
continued custody, care, and habilitation at a forensic facility, the petition for
continued custody, care, and habilitation shall:

(A) expressly state the reasons for the Commissioner’s determination
that clinically appropriate treatment and programming can be provided safely
only in a forensic facility; and

(B) _include a remewed recommendation of the Human Services
Community Safety Panel pursuant to 13 V.S.A. § 4821.

(b) Upon receipt of the petition, the court shall set a date for the hearing
within 10 davs after the date of filing, which shall be held in accordance with
subsections 8845(b) and (c) of this subchapter:

(c)(1) If at the completion of the hearing and consideration of the record,
the court finds by clear and convincing evidence at the time of the hearing that
the person is still in need of continued custody, care, and habilitation, it shall
issue an order of commitment for up to one year in a designated program in
the least restrictive environment consistent with the person’s need for
continued custody, care, and habilitation. If the court finds at the time of the
hearing that the person is no longer in need of continued custody, care, and
habilitation, it shall discharge the person from the custody of the
Commissioner _in _accordance with section 8847 of this subchapter.  In
determining whether a person is a person in need of continued custody, care,
and_habilitation, the court shall consider the degree to which the person has
previously engaged in or complied with the treatment and programming
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provided by the Commissioner. Nothing in this section shall prohibit the
Commissioner from seeking, nor the court from ordering, consecutive
commitment orders when the criteria for commitment are otherwise met.

(2) In a petition in which placement at a forensic facility is sought, a
court shall first determine whether an order for continued custody, care, and
habilitation is appropriate. If the court grants the petition for continued
custody, care, and habilitation, it shall then determine whether placement at a
forensic facility is appropriate and the least restrictive setting adequate to
meet the person’s needs. If so determined, the court shall order the person
placed in a forensic facility for a term not exceed the duration of the order for
continued custody, care, and habilitation. The committing court shall
automatically review any placement at a forensic facility 90 days after
commitment to ensure that the placement remains the least restrictive setting
adequate to meet the person’s needs.

(d) _ Notwithstanding subdivision (1) of subsection (a), a person may
initiate a judicial review in the Family Division of the Superior Court under
this subchapter at any time after 90 days following a current order of
continued commitment.

¢ 8847. DISCHARGE FROM COMMITMENT OR PLACEMENT IN A
FORENSIC FACILITY

DO = 2 s, OZ 272, poC

om_an_order of custody, care, and habilitation; an order of

(1) a Family Division Superior |//meegticr judicial review pursuant to

subsection (b) of this section; or

(2) administrative order of the Commissioner pursuant (0 agection (c)

(a) A person committed under 13 V.S.A. § 4823 or this subchapter may be
discharged as follows:

(1) by a Criminal Division Superior Court judge after an automatic 90-
day review of placement at a forensic facility pursuant to subsection 8845(e)
of this subchapter;

(2) by a Family Division Superior Court judge after judicial review of
an_order of custody, care, and habilitation; an order of continued custody,
care, and habilitation; or placement at a forensic facility pursuant to
subsection (b) of this section; or

(3) by administrative order of the Commissioner regarding an orvder of
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custody, care, and habilitation; an order of continued custody, care, and
habilitation; or placement at a forensic facility pursuant to subsection (c) of
this section.

(b)(1) A person under a commitment order for custody, care, and
habilitation under 13 V.S.A. § 4823 or a commitment order for continued
custody, care, and habilitation under this subchapter shall be entitled to a
judicial review of the person’s need for continued custody, care, and
habilitation pursuant to sections 8845(d)(2) and 8846(d) of this subchapter. If
the court finds that the person is not a person in need of custody, care, and
habilitation or continued custody, care, and habilitation, the person shall be
discharged from the custody of the Commissioner. A judicial order of
discharge may be conditional or absolute and may have immediate or delayed
effect.

(2)(A) In reviewing the placement of a person receiving treatment and
programming at a forensic facility, the court may determine that while the
placement at a forensic facility is no longer appropriate or that the setting is
no longer the least restrictive setting adequate to meet the person’s needs, the
person is still a person in need of continued custody, care, and habilitation. In
this instance, the court shall discharge the person from placement at the
forensic_facility while maintaining the person’s order of commitment or
continued commitment.

(B) When a person subject to judicial review pursuant to this
subsection (b) is receiving treatment or programming at a forensic facility,
either the State’s Attorney of the county where the person’s prosecution
originated, or the Olffice of the Attorney General if that office prosecuted the
person’s case, or the victim, or both, may file a position with the court as an
interested person concerning whether the person’s discharge from placement
at the forensic facility is appropriate.

(c)(1)(4) If the Commissioner determines that a person is no longer a
person_in need of custody, care, and habilitation; of continued custody, care,
and habilitation; or of placement at a forensic facility, the Commissioner shall
issue an_administrative discharge from commitment or from placement at a
forensic facility, or both. An administrative discharge from commitment or
from placement at a forensic facility may be conditional or absolute and may
have immediate or delayed effect. At least 10 days prior to the effective date
of any administrative discharge by the Commissioner from commitment or
placement at a forensic facility, or 10 days prior to the expiration of a current
commitment order for which the Commissioner has decided not to not seek
continued commitment, the Commissioner shall give notice of the pending
discharge to the committing court and to either the State’s Attorney of the
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county where the prosecution originated or to the Office of the Attorney
General if that Office prosecuted the case.

(B) In reviewing the placement of a person receiving treatment and
programming at a forensic facility, the Commissioner may determine that
while the placement at a forensic facility is no longer appropriate or that the
setting is no longer the least restrictive setting adequate to meet the person’s
needs, the person is still a person in need of continued custody, care, and
habilitation. In this instance, the Commissioner shall discharge the person
from placement at the forensic facility while maintaining the person’s order of
commitment or continued commitment.

(2)(4) When a person subject to administrative discharge pursuant to
this subsection (c) is receiving treatment and programming at a forensic
facility, the State’s Attorney or Office of the Attorney General shall provide
notice of the pending administrative discharge from placement at a forensic
facility and from commitment, if applicable, to any victim of the offense for
which the person has been charged who has not opted out of receiving notice.

(B) During the period in which the Commissioner gives notice of the
pending administrative discharge pursuant to subdivision (1)(A) of this
subsection (c) and the anticipated date of administrative discharge, which
shall not be less than 10 days, the State’s Attorney or the Office of the
Attorney General or the victim, or both, may request a hearing in the Family
Division of the Superior Court on whether the person’s pending administrative
discharge from placement at a forensic facility is appropriate, which shall be
held within 10 days after the request. The pending administrative discharge
from placement at the forensic facility shall be stayed until the hearing has
concluded and any subsequent orders are issued, but in no event shall a
subsequent order be issued more than five days after the hearing.

(d) Whenever a person is subject to a judicial or administrative discharge
from commitment, the Criminal Division of the Superior Court shall retain
jurisdiction over the person’s underlying charge and any orders holding the
person without bail or concerning bail, and conditions of release shall remain
in_place. Those orders shall be placed on hold while a person is in the
custody, care, and habilitation of the Commissioner. _When a person is
discharged from the Commissioner’s custody, care, and habilitation to a
correctional facility, the custody of the Commissioner shall cease when the
person enters the correctional facility.

§ 8846 8848. RIGHT TO COUNSEL

Persons subject to commitment or judicialreview continued commitment
under this subchapter shall have a right to counsel as provided in section 7111
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of this title.

* % * Competency Examination * * *
Sec. 11. 13 V.S.A. § 4814 is amended to read:
§4814. ORDER FOR EXAMINATION OF COMPETENCY

& sk ok

(d) Notwithstanding any other provision of law, an examination ordered
pursuant to subsection (a) of this section may be conducted by a doctoral-level
psychologist trained in forensic psychology and licensed under 26 V.S.A.

chapter 55. Thissubseetion-shall-berepeated-onnly—4—2024-

& sk ok

* * * Fiscal Estimate of Competency Restoration Program * * *

Sec. 12. REPORT; COMPETENCY RESTORATION PROGRAM; FISCAL
ESTIMATE

On_or before November 1, 2024, the Agency of Human Services shall
submit a report to the House Committees on Appropriations, on Health Care,
and on Human Services and to the Senate Committees on Appropriations and
on Health and Welfare that provides a fiscal estimate for the implementation of
a_competency restoration program operated or under contract with the
Department of Mental Health. The estimate shall include:

(1) whether and how to serve individuals with an intellectual disability
in a competency restoration program,

(2) varying options dependent upon which underlying charges are
eligible for court-ordered competency restoration; and

(3) costs associated with establishing a residential program where
court-ordered competency restoration programming may be performed on an
individual who is neither in the custody of the Commissioner of Mental Health
pursuant to 13 V.S A. § 4822 nor in the custody of the Commissioner of
Disabilities, Aging, and Independent Living pursuant to 13 V.S.A. § 4823.

* % * Rulemaking * * *
Sec. 13. RULEMAKING; CONFORMING AMENDMENTS

On_or before e November 1, 2024, the Commissioner of Disabilities,
Aging, and Independent Living, in consultation with the Commissioner of
Mental Health, shall file initial proposed rule amendments with the Secretary
of State pursuant to 3 V.S.A. § 836(a)(2) to the Department of Disabilities,
Aging, and Independent Living, Licensing and Operating Regulations for
Therapeutic Community Residences (CVR 13-110-12) for the purpose of:
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(1) adding a forensic facility section of the rule that includes allowing
the use of emergency involuntary procedures and the administration of
involuntary medication at a forensic facility; and

(2) amending the secure residential recovery facility section of the rule
to allow the use of emergency involuntary procedures and the administration
of involuntary medication at the secure residential recovery facility.

* * * Fffective Dates * * *
Sec. 14. EFFECTIVE DATES

This section, Sec. 12 (report; competency restoration program, fiscal
estimate), and Sec. 13 (rulemaking; conforming amendments) shall take effect
on passage. All remaining sections shall take effect on July 1, 2025.




