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S.95
Introduced by Senator Cummings
Referred to Committee on Finance
Date: February 22, 2023
Subject: Insurance; banking; Vermont Life and Health Insurance Guaranty
Association
Statement of purpose of bill as introduced: This bill proposes to make various
amendments to Vermont’s banking and insurance laws, including with respect

to the Vermont Life and Health Insurance Guaranty Association Act.

An act relating to banking and insurance

It is hereby enacted by the General Assembly of the State of Vermont:
Q A__S A L\ 4o oo d o o
(b) A aptive insurance company may take credit for the reinsurance of
risks or portions o s ceded to reinsurers complying with the provisions of
subsections 3634a(a) through (Ftegof this title. Prior approval of the
Commissioner shall be required for ceding Omggking credit for the reinsurance
of risks or portions of risks ceded to reinsurers not comPsgng with subsections

3634a(a) through (H(e) of this title, except for business written by dmglien

ap \' Ul d U Jd y UU U U U Cl
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(7) “Licensee” means a person licensed, authorized to operate, or
registefgd or required to be licensed, authorized, or registered pursuant to the
insurance [%vs of this State, but shall not include:

(A) aWgaptive insurance company;

(B) apur®asing group or risk retention group chartered; or

(C) alicenseqdomiciled in a jurisdiction other than this State er-a
persen that is acting as an Msuming insurer for a licensee domiciled in this
State.
Sec. 3. 8 V.S.A. § 2103(b)(3)(A) 1%amended to read:

(A) return to the applicant anWameunts-paid-for-the-applicable-bend

requirement-and the bond, if any, and any #gounts paid for the applicable

license fee; and
Sec. 4. 8 V.S.A. § 2759a(b)(2)(A) is amended to rdgd:

(A) The notice of cancellation shall contain tf#g following
information and statements, printed in not less than ten-petg ten-point
boldface type:

NOTICE OF CANCELLATION

(enter date of transaction)
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withgn three business days from the above date.

If%ou cancel, any payments made by you under the contract will be
returned withgn ter 10 business days following our receipt of your cancellation
notice.

To cancel the d¥pt adjustment contract, mail-er-deliver return a signed
and dated copy of this cailgellation notice or any other written notice er-send-a
telegram using first-class maildgr e-mail, t0 .........ccovveerviieeniiiiniieniee at

(name of licensee)

(address of licensee’s place of busine

(e-mail address of licensee)

not later than midnight of ..............ccooiiiiiii M
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§ 4% DEPOSIT REQUIREMENT PROHIBITED; EXCEPTION

A legder shall not, as a condition to granting or extending a loan, require a
borrower t@ykeep or place any sum on deposit with the lender or nominee of
the lender, excdgt for deposit arrangements directly related to secured credit
cards in a manner dgnsistent with rules adopted by the Commissioner, rules
that shall include disclOgure requirements, and specific types of alternative
mortgages approved by theS§Commissioner as provided in 8 V.S.A. § 1256.

Any deposit arrangement perm¥ted under this section shall not result in an

effective interest rate that exceeds Nggal rates established in @eiyaGmimnieisay

9VSA §4la.
Sec. 6. 8 V.S.A. § 4688(e) is amended to régd:

(e) Filings open to inspection. All rates, sufpplementary rate information,
and any nonproprietary supporting information for%sks filed under this
chapter shall, as soon as filed or after approval for thos§matters subject to
prefiling, be open to public inspection at any reasonable tirg. Copies may be
obtained by any person on request and upon payment of a reas@gable charge in
the manner and amount prescribed by the Commissioner.

Sec. 7. 8 V.S.A. § 8084a(e) is amended to read:

(e) An insurer shall provide notice of an upcoming premium rate sched®je
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instger. The notice shall include the information required by subsection (a) of
this sechon when the rate increase is implemented.
Sec. 8. R AL

8 V.S.A., chagter 112, subchapter 1 (Life and Health Insurance Companies)

and subchapter 2 (H§alth Maintenance Organization Guaranty Association) are

repealed.

Sec. 9. 8 V.S.A. chapter 11248§§ 4171-4190 are added to read:

§4171. SHORT TITLE

This chapter shall be known and Mgy be cited as the Vermont Life and

Health Insurance Guaranty Association A

§ 4172. PURPOSE

The purpose of this chapter is to protect, subje® to certain limitations, the

persons specified in subsection 4173(a) of this chapteMgagainst failure in the

performance of contractual obligations under life, health, #d annuity policies,

plans, and contracts specified in subsection 4173(b) of this chMter, due to the

impairment or insolvency of the member insurer that issued such PRlicies,

plans, or contracts. To provide this protection:

(1) an association of member insurers is created to enable the guara
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furls to carry out the purpose of this chapter; and

(W the Association is authorized to assist the Commissioner, in the

prescribed Wanner, in the detection and prevention of insurer impairment or

insolvency.

§ 4173. SCOPE

(a) This chapter shdl provide coverage for a policy or contract specified in

subsection (b) of this sectiolg to a person who:

(1) regardless of where the person resides, except for nonresident

certificate holders under group polMies or contracts, is the beneficiary,

assignee. or payee, including a health clre provider who renders services

covered under a health insurance policy or $ertificate, of a person covered

under subdivision (2) of this subsection; or

(2) is an owner of or certificate holder or enMallee under such policy or

contract, other than an unallocated annuity contract or S§uctured settlement

annuity, and in each case who:

(A) is a Vermont resident; or

(B) is not a Vermont resident, provided all of the followirly

conditions are met:

(1) the member insurer that issued the policy or contract is

UV CU VC U
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to e Association created by this chapter; and

(ii1) the person is not eligible for coverage by an association in

any other sWte due to the fact that the insurer or the health maintenance

organization w#g not licensed in that state at the time specified in that state’s

guaranty associatioh law.

(3) For an unalldgated annuity contract specified in subsection (b) of

this section, subdivisions (M and (2) of this subsection shall not apply and this

chapter shall, except as provid4 in subdivisions (5) and (6) of this subsection,

provide coverage to a person who Mthe owner of an unallocated annuity

contract if the contract is issued to or irk¢connection with:

(A) a specific benefit plan whose%lan sponsor has its principal place

of business in Vermont: or

(B) a government lottery, if the owner is #resident of Vermont.

(4) For a structured settlement annuity specified% subsection (b) of this

section, subdivisions (1) and (2) of this subsection shall notgpply. and this

chapter shall, except as provided in subdivisions (5) and (6) of %is subsection

provide coverage to a person who is a payee under a structured setf¥gment

annuity, or a beneficiary of such deceased payee, provided that the pay®e:

(A) is a Vermont resident, regardless of where the contract owne
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corMlitions are met:

(1)(I) the contract owner of the structured settlement annuity is a

Vermont reWdent: or

8L the contract owner of the structured settlement annuity is

not a Vermont residgnt, provided:

(aa) e insurer that issued the structured settlement annuity

1s domiciled in Vermont; afg

(bb) the stat®in which the contract owner resides has an

association similar to the Associati®g created by this chapter: and

(i1) neither the payee, bendiciary, nor the contract owner is

eligible for coverage by the association of Me state in which the payee,

beneficiary, or contract owner resides.

(5)_This chapter shall not provide coverage (&a person who:

(A) is a payee or beneficiary of a contract ower who is a Vermont

resident, if the payee or beneficiary is afforded any coveradg by the association

of another state:

(B) is covered under subdivision (3) of this subsection, i

coverage is provided by the association of another state to the person; d

(C) acquires rights to receive payments through a structured
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be e effective.

(& This chapter is intended to provide coverage to a person who is a

Vermont reWident and, in special circumstances, to a nonresident. In order to

avoid duplicatMgoverage, if a person who would otherwise receive coverage

under this chapter Myprovided coverage under the laws of any other state, the

person shall not be proWded coverage under this chapter. In determining the

application of the provisiorl of this subdivision in situations where a person

could be covered by the associ®ion of more than one state, whether as an

owner, pavee, enrollee, beneficiary®or assignee, this chapter shall be construed

in conjunction with other state laws to Mgsult in coverage by only one

association.

subscriber contracts and certMagates, or an annuity, and suplemental policies

or contracts to any of these, or a certii®ate under a direct grouphpolicy or

contract, and for an unallocated annuity contractsg each case, issulld by a
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(b)(1) This Wapter shall provide coverage to a person specified in
subsection (a) of Wis section for a policy or contract of direct, nongroup life
insurance, health ifgurance, which for purposes of this chapter includes health
maintenance organiz®on subscriber contracts and certificates, an annuity, or
a certificate under a diRgt group policy or contract, and supplemental policies
or contracts to any of thed, and for an unallocated annuity contract, in each
case, issued by a member ilrer. except as limited by this chapter. An annuity
contract or certificate under Mgroup annuity contract includes a guaranteed
investment contract, guaranteegnterest contract, guaranteed accumulation
contract, deposit administration Ntract, unallocated funding agreement,
allocated funding agreement, structged settlement annuity, annuity issued to
or in connection with a government [Xery, and any immediate or deferred
annuity contract.

(2) _Except as otherwise provided inubdivision (3) of this subsection,

this chapter shall not provide coverage for:

(A) a portion of a policy or contract not dgaranteed by the member

insurer or under which the risk is borne by the policy d&contract holder;

(B) a policy or contract of reinsurance. unless as ption certificates

have been issued pursuant to the reinsurance policy or contrac

(C) a portion of a policy or contract to the extent that the'ate of

interest on which it is based, or the interest rate, crediting rate, or simil% factor
determined by use of an index or other external reference stated in the polid®

UT" CUITI d PIOYCU TIT CATCUTAUTIE y U dilg VAIUcT.
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wh¥h the member insurer becomes an impaired or insolvent insurer under this

chapteywhichever is earlier, exceeds a rate of interest determined b

subtracting%wo percentage points from Moody’s Corporate Bond Yield

Average averadgd for that same four-year period or for such lesser period if the

policy or contract Was issued less than four years before the member insurer

becomes an impaired o&insolvent insurer under this chapter, whichever is

earlier; and

(i) on and after th&date on which the member insurer becomes an

impaired or insolvent insurer unde™ghis chapter, whichever is earlier, exceeds

the rate of interest determined by subtrigting three percentage points from

Moody’s Corporate Bond Yield Average as§nost recently available;

(D) a portion of a policy or contract 1%ued to a plan or program of an

employer, association, or similar entity to provide e, health, or annuity

benefits to its employees or members to the extent thatuch plan or program is

self-funded or uninsured, including benefits payable by an &nployer.

association, or similar entity under:

(1) a Multiple Employer Welfare Arrangement as defirf§d in

section 514 of the Employee Retirement Income Security Act of 1974, ®Rub. L.

No. 93-406, as amended;

(1) d OO PTOTHToi group MSurdiice pid
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1v) an administrative services only contract:

F) a portion of a policy or contract to the extent that it provides

dividends orgxperience rating credits, voting rights, or provides that any fees

or allowances beWaid to any person, including the policy or contract holder, in

connection with the S@&vice to or administration of such policy or contract;

(F) apolicy or tract issued in Vermont by a member insurer at a

time when it was not licensed W& did not have a certificate of authority to issue

such policy or contract in Vermon

(G) an unallocated annuity cOWtract issued to or in connection with a

benefit plan protected under the federal Pergon Benefit Guaranty Corporation,

regardless of whether the federal Pension Benel% Guaranty Corporation has

et become liable to make any payments with respe®to the benefit plan;

(H) a portion of any unallocated annuity contra® that is not issued to

or in connection with a specific employee, union, or associati§n of natural

persons benefit plan, or a government lottery;

(D) a portion of a policy or contract to the extent that the ass@dments

required by section 4179 of this chapter with respect to the policy or contr¥gt
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theWpolicy or contract issued by the member insurer to the enrollee, certificate

holder.%ontract owner, or policy owner, including:

1) a claim based on marketing materials:

(i1)%a claim based on a side letter, rider, or other document issued

by the member instiger without meeting applicable policy or contract form-

filing or approval requiements;

(ii1) a misreprdentation of or regarding the benefits of a policy or

contract;

(iv) an extra-contractu® claim: or

(v) a claim for penalties oMgonsequential or incidental damages;

(K) a contractual agreement that &tablishes the member insurer’s

obligations to provide a book value accounting®guaranty for defined

contribution benefit plan participants by reference M a portfolio of assets that

1s owned by the benefit plan or its trustee, that in each &se is not s-ebilseted

iaekahek-aslakay (1 affiliate of a member insurer;

(L) any portion of a policy or contract to the extent it\yrovides for

interest or other changes in value to be determined by the use of anndex or

other external reference stated in the policy or contract, but that has noMbeen

2

credited to the policy or contract, or as to which the policy or contract own®&’s
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polMgy’s or contract’s interest or changes in value are credited less frequentl
than anfyally, then for purposes of determining the values that have been

credited andWre not subject to forfeiture under this subdivision, the interest or

change in value &termined by using the procedures defined in the policy or

contract will be credi®d as if the contractual date of crediting interest or

changing values was the Mgte of impairment or insolvency, whichever is

earlier, and will not be subjec™o forfeiture;

(M) any policy or contrad providing any hospital, medical,

prescription drug, or other health care Bgnefits pursuant to Medicare Part C, 42

U.S.C. §§ 1395w-21 to 1395w-29, or Medi®gre Part D, 42 U.S.C. §§ 1395w-

101 to 1395w-154. or Subchapter XIX, Chapter®{ of Title 42 of the U.S.C.,

commonly known as Medicaid, or any regulations iSMged pursuant to those

sections, or

(N) structured settlement annuity benefits to which %payee or

beneficiary has transferred the payee’s or beneficiary’s rights in a%tructured

settlement factoring transaction as defined in 26 U.S.C. § 5891(c)(3)(Z

regardless of whether the transaction occurred before or after such section
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sublection shall not apply to any portion of a contract, including a rider, that

provid® long-term care or any other health benefits.

(¢) The%enefits that the Association may become obligated to cover shall

in no event excéed the lesser of:

(1) The contMgctual obligations for which the member insurer is liable or

would have been liable%f it were not an impaired or insolvent insurer; or

(2)(A) with respect (& one life, regardless of the number of policies or

contracts:

(1) _$300.,000.00 in lifeSsurance death benefits, but not more than

$100,000.00 in net cash surrender and Met cash withdrawal values for life

insurance;

(i1) for health insurance benefits:

(D) $100.000.00 for coverages not d&ined as disability income

insurance or health benefit plans or long-term care insufignce, including any net

cash surrender and net cash withdrawal values;

(ID_$300.000.00 for disability income insuranc® and

$300.000.00 for long-term care insurance;

(IIDH_$500,000.00 for health benefit plans:

(iii)  $250.000.00 in the present value of annuity benefits,
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retMement benefit plan established under section 401, 403(b), or 457 of the

U.S. Intgrnal Revenue Code covered by an unallocated annuity contract or the

beneficiarie&of each such individual if deceased, in the aggregate,

$250.000.00 in Wesent value annuity benefits, including net cash surrender

and net cash withdr®wal values:

(C)_with respe® to each payee of a structured settlement annuity, or

beneficiary or beneficiaries & the payee if deceased, $250.000.00 in present

value annuity benefits, in the agegate, including net cash surrender and net

cash withdrawal values. if any;

(D) however, in no event shall e Association be obligated to cover

more than:

(1) an aggregate of $300,000.00 in befits with respect to any one

life under subdivisions (2)(A)—(C) of this subsection (& except with respect to

benefits for health benefit plans under subdivision (2)(A)(W) of this subsection

(¢), in which case the aggregate liability of the Association sh¥l not exceed

$500,000.00 with respect to any one individual; or

(i1) with respect to one owner of multiple nongroup polici®s of life

insurance, whether the policy or contract owner is an individual, firm,

Ul PDUILdALUVUIL, U1 UUICT PCLSUIL, dllU WIICUIC C PCISU UICU dlIC U
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reg¥dless of the number of policies and contracts held by the owner;

(E) with respect to either one contract owner provided coverage

under subdWision (a)(3)(B) of this section, or one plan sponsor whose plans

own directly of™in trust one or more unallocated annuity contracts not included

in subdivision (2)(M of this subsection (¢), $5.000.000.00 in benefits,

irrespective of the numWer of contracts with respect to the contract owner or

plan sponsor. However, in%he case where one or more unallocated annuity

contracts are covered contractsnder this chapter and are owned by a trust or

other entity for the benefit of two d&more plan sponsors, coverage shall be

afforded by the Association if the large® interest in the trust or entity owning

the contract or contracts is held by a plan sMonsor whose principal place of

business is in Vermont and in no event shall thdgAssociation be obligated to

cover more than $5.000.000.00 in benefits with resfect to all these unallocated

contracts.

F) The limitations set forth in this subsection (c)%re limitations on
the benefits for which the Association is obligated before takin®into account
either its subrogation and assignment rights or the extent to which Myose

benefits could be provided out of the assets of the impaired or insolven&insurer

attributable to covered policies. The costs of the Association’s obligations

ULIUC AP LC dy UC C UY C USC U d C d UULAUIC LU UVCOICU
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assMgnment rights.

G) For purposes of this chapter, benefits provided by a long-term

care rider tO¥a life insurance policy or annuity contract shall be considered the

same type of beNefits as the base life insurance policy or annuity contract to

which it relates.

d) In performing its\gbligations to provide coverage under section 4178 of

this chapter, the Association%hall not be required to guarantee, assume,

reinsure, reissue, or perform, or 8guse to be guaranteed, assumed, reinsured, or

reissued, or performed, the contractu® obligations of the insolvent or impaired

insurer under a covered policy or contracthat do not materially affect the

economic values or economic benefits of the @vered policy or contract.

§ 4174. CONSTRUCTION

This chapter shall be liberally construed to effect tfg purpose under section

4172 of this chapter, which shall constitute an aid and gui® to interpretation.

§ 4175. DEFINITIONS

As used in this chapter:

(1) “Account” means either of the two accounts created under sdgtion

4176 of this chapter.
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Gu¥anty Association created under section 4176 of this chapter.

(W “Authorized assessment” or the term “authorized” when used in the

context of Msessments means a resolution by the Board of Directors has been

passed wherebWan assessment will be called immediately or in the future from

member insurers foja specified amount. An assessment is authorized when

the resolution is passed

(5) “Benefit plan” mWans a specific employee, union, or association of

natural persons benefit plan.

(6) “Called assessment” or tRg term “called” when used in the context of

assessments means that a notice has be® issued by the Association to member

insurers requiring that an authorized assessMgent be paid within the time frame

set forth within the notice. An authorized asseS&ment becomes a called

assessment when notice is mailed by the AssociatiOfg to member insurers.

7) “Commissioner” means the Commissioner oM inancial Regulation.

(8) “Contractual obligation” means any obligation uMger a policy or

contract, or certificate under a group policy or contract, or port#n thereof, for

which coverage is provided under section 4173 of this chapter.

(9) “Covered contract” or “covered policy” means a policy or contract,

or portion of a policy or contract, for which coverage is provided under seCdon
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badifaith in the payment of claims, punitive or exemplary damages, or

attorne%s’ fees and costs.

(11) ealth benefit plan” means any hospital or medical expense policy

or certificate, Ofhealth maintenance organization subscriber contract, or an

other similar healtf¢ontract. “Health benefit plan” does not include:

(A) accident 8lv insurance:

(B) credit insura

(C) dental only insurdgce:

(D) vision only insurance

(E) Medicare Supplement ins@rance:

(F) benefits for long-term care, h®ne health care. community-based

care, or any combination thereof;

(G) disability income insurance;

(H) coverage for on-site medical clinics; or

1) specified disease, hospital confinement indemMity, or limited

benefit health insurance if the types of coverage do not providédgoordination of

benefits and are provided under separate policies or certificates.

(12) “Impaired insurer” means a member insurer that, after the ective

date of this chapter, is not an insolvent insurer and who is placed under an
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dat®&of this chapter, is placed under an order of liquidation by a court of

compet@ut jurisdiction with a finding of insolvency.

(14) ember insurer” means any insurer or health maintenance

organization lic8gsed or that holds a certificate of authority to transact in this

State any kind of inSgrance or health maintenance organization business for

which coverage is provi®d under section 4173 of this chapter and includes an

insurer or health maintenanc®organization whose license or certificate of

authority in this State may have Bgen suspended, revoked, not renewed, or

voluntarily withdrawn, but does not Mclude:

(A) a hospital or medical servic§organization, whether for-profit or

nonprofit;

(B) a fraternal benefit society:

C) a mandatory State pooling plan;

(D) a mutual assessment company or other persof that operates on an

assessment basis;

(E) an insurance exchange;

F) an organization that has a certificate or license limited to %ge

1ssuance of charitable gift annuities under section 3718a of this title; or

(J)_dII CIHULY SITTal tO dily O C dDOUVC.
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Av&age Corporates as published by Moody’s Investors Service, Inc., or any

succesSWr thereto.

99 ¢

(16) ¥Owner” of a policy or contract and “policvholder,” “policy

owner,” and “c@ntract owner” mean the person who is identified as the legal

owner under the teMgs of the policy or contract or who is otherwise vested

with legal title to the p8kicy or contract through a valid assignment completed

in accordance with the tern® of the policy or contract and properly recorded as

the owner on the books of the Mdember insurer. The terms owner, contract

owner, policvholder, and policy ower do not include persons with a mere

beneficial interest in a policy or contrad

(17) “Person” means any individual Mgorporation, limited liabilit

company, partnership, association, government®l body or entity, or voluntary

organization.

(18) “Plan sponsor” means:

(A) the employer in the case of a benefit plan estdglished or

maintained by a single employer;

B) the employee organization in the case of a benefit pla’

established or maintained by an employee organization; or

C) in the case of a benefit plan established or maintained by two'%
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othW similar group of representatives of the parties who establish or maintain

the berfit plan.

(19) ¥Premiums” mean amounts or considerations, by whatever name

called, receive®on covered policies or contracts, less returned premiums,

considerations, and¥geposits. and less dividends and experience credits.

“Premiums” does not ifglude amounts or considerations received for policies

or contracts or for the portins of any policies or contracts for which coverage

1s not provided under subsectiol 4173(b) of this chapter except that assessable

premium shall not be reduced on a8gount of subdivision 4173(b)(2)(C) of this

chapter, relating to interest limitations, Wnd of subdivision 4173(¢)(2) of this

chapter, relating to limitations with respecto one individual, one participant,

and one policy or contract owner. “Premiums’%hall not include:

(A) premiums in excess of $5.000,000.00%n an unallocated annuity

contract not issued under a governmental retirement belefit plan, or its trustee.

established under 26 U.S.C. § 401, 403(b), or 457 of the UR. Internal Revenue

Code; or

(B) with respect to multiple nongroup policies of life insuance

owned by one owner, whether the policy or contract owner is an indivi®al

firm, corporation, or other person, and whether the persons insured are

O C dITdPClS, CHIPIVYCCS, O1 OUICT PCISOLLS, PICIHIU CACTDSD U
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nurlber of policies or contracts held by the owner.

M)(A) “Principal place of business” of a plan sponsor or a person other

than a naturl person means the single state in which the natural persons who

establish policy%or the direction, control, and coordination of the operations of

the entity as a whol&primarily exercise that function, determined by the

Association in its reason#ble judgment by considering the following factors:

(1) the state in Wlich the primary executive and administrative

headquarters of the entity is locatd:

(i1) the state in which th&principal office of the chief executive

officer of the entity is located;

(iii) the state in which the board & directors, or similar governing

person or persons, of the entity conducts the majosity of its meetings;

(iv) the state in which the executive or magagement committee of

the board of directors, or similar governing person or pers§ns, of the entit
conducts the majority of its meetings;
v) the state from which the management of the overa¥ operations

of the entity is directed; and

vi) in the case of a benefit plan sponsored by affiliated comp®ies

ULI1D 2 d CULISULIUALCU Ul DUILAdUVUIL, C DAL W C HHUIULIY COILLIpPdAILY
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theWgbove factors;

(vii) however, in the case of a plan sponsor, if more than 50

percent of e participants in the benefit plan are employed in a single state,

that state shall % deemed to be the principal place of business of the plan

SpOoNnsor.

(B) The princ¥pal place of business of a plan sponsor of a benefit

plan described in subdivisi®g (18)(C) of this section shall be deemed to be the

principal place of business of tMg association, committee, joint board of

trustees, or other similar group of r&presentatives of the parties who establish

or maintain the benefit plan that, in liethof a specific or clear designation of a

principal place of business, shall be deeme®to be the principal place of

business of the employer or employee organiza%on that has the largest

investment in the benefit plan in question.

(21) “Receivership court” means the court in the%nsolvent or impaired

insurer’s state having jurisdiction over the conservation, reMgbilitation, or

liguidation of the member insurer.

(22) “Resident” means any person to whom a contractual ob%gation is

owed and who resides in Vermont on the date of entry of a court order ¥gat

determines a member insurer to be an impaired insurer or a court order tha
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oth¥% than a natural person shall be that state where it has its principal place of

businesW Citizens of the United States who are either residents of foreign

countries orgesidents of United States possessions, territories, or protectorates

that do not have¥gn association similar to the Association created by this

chapter shall be deeMed residents of the state of domicile of the member

insurer that issued the p&kicies or contracts.

(23) “Structured settldpent annuity” means an annuity purchased in

order to fund periodic payments ¥r a plaintiff or other claimant in payment for

or with respect to personal injury suffgred by the plaintiff or other claimant.

(24) “State” means a state, the Dis#ict of Columbia, Puerto Rico, and a

U. S. possession, territory, or protectorate.

(25) “Supplemental contract” means a writhgn agreement entered into

for the distribution of proceeds under a life, health, orgnnuity policy or

contract.

(26) “Unallocated annuity contract” means any annuity%ontract or

oroup annuity certificate that is not issued to and owned by an indMgdual

except to the extent of any annuity benefits guaranteed to an individuaMby an

insurer under such contract or certificate.




10

11

12

13

14

15

16

17

18

19

20

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 27 of 122

Lif&and Health Insurance Guaranty Association. All member insurers shall be

and renWin members of the Association as a condition of their authority to

transact ins®gance or health maintenance organization business in Vermont.

The Associatiomghall perform its functions under the plan of operation

established and appM™ved under section 4180 of this chapter and shall exercise

its powers through a bofd of directors established under section 4177 of this

chapter. For purposes of adfinistration and assessment, the Association shall

maintain two accounts:

(1) The life insurance and annW®ity account that includes the following

subaccounts;

(A) life insurance account;

(B) annuity account, which shall includ®annuity contracts owned by

a governmental retirement plan, or its trustee, establised under section 401,

403(b), or 457 of the U.S. Internal Revenue Code, but shal otherwise exclude

unallocated annuities; and

(C) unallocated annuity account, which shall exclude cotgacts

owned by a governmental retirement plan, or its trustee, established uri¥er

section 401, 403(b), or 457 of the U.S. Internal Revenue Code.
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CoMgmissioner and shall be subject to the applicable provisions of the

insurarf§e laws of this State. Meetings and records=r of the Association ma

be opened ® the public upon majority vote of the Board of Directors of the

Association.

§4177. BOARD (O DIRECTORS

(a) The Board of D¥%ectors of the Association shall consist of not less than

seven nor more than 11 meWber insurers serving terms as established in the

plan of operation. Members of%he Board shall be selected by member insurers

subject to the approval of the ComMissioner. A vacancy on the Board shall be

filled for the remaining period of the tcn by a majority vote of the remaining

board members, for member insurers subjet to the approval of the

Commissioner. To select the initial Board of [Agectors, and initially organize

the Association, the Commissioner shall give notic®&to all member insurers of

the time and place of the organizational meeting. In dSrmining voting rights
at the organizational meeting, each member insurer shall b&entitled to one

vote in person or by proxy. If the Board of Directors is not sel®ted within 60

days after notice of the organizational meeting, the Commissioner May appoint

the initial insurer members. At least one of the directors shall be a perS&n who

1s an officer, director, or employee of an insurance company incorporated

ULICC C 1dWS U dlC, Providcd, 1HIOWCVCI, DIO VISIU d Ol dpp1yY
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St E

(b) % approving selections or in appointing members to the Board, the

Commissiofer shall consider, among other things, whether all member insurers

are fairly repre$gnted.

(c) Members of%he Board may be reimbursed from the assets of the

Association for expens® incurred by them as members of the Board of

Directors, but members of #e Board shall not otherwise be compensated by

the Association for their servic8.

§4178. POWERS AND DUTIESQF THE ASSOCIATION

(a) If a member insurer is an impairgd insurer, the Association may, in its

discretion and subject to any conditions imMgsed by the Association that do not

impair the contractual obligations of the impai™d insurer and that are

approved by the Commissioner:

(1) guarantee, assume, or reissue, reinsure, or calge to be guaranteed,

assumed, reissued, or reinsured, any or all of the policies oMgontracts of the

impaired insurer; or

(2) provide such monies, pledges, loans. notes, guarantees, oother

means as are proper to effectuate subdivision (1) of this subsection and%nsure

payment of the contractual obligations of the impaired insurer pending acti

ULLIUC UUULYV U U UUSC Ull.
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dis®&etion, shall either:

\(A)(1) guarantee, assume, or reissue, reinsure, or cause to be

guaranteed. Wssumed, reissued, or reinsured, the policies or contracts of the

insolvent insurc¥ or

(i) ens®ge payment of the contractual obligations of the insolvent

insurer; and

(B) provide monieSpledges, loans. notes, guarantees, or other means

reasonably necessary to discharg&the Association’s duties: or

(2) provide benefits and coverf#ges in accordance with the following

provisions:

(A) With respect to policies and corgacts, ensure payment of

benefits that would have been payable under the plicies or contracts of the

insolvent insurer, for claims incurred:

(1) with respect to group policies and contract not later than the

earlier of the next renewal date under those policies or contractg or 45 days,

but in no event less than 30 days, after the date on which the Asso®&ation

becomes obligated with respect to the policies and contracts;

(i1) with respect to nongroup policies, contracts, and annuities¥got
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theMAssociation becomes obligated with respect to the policies or contracts.

B) Make diligent efforts to provide all known insureds, enrollees, or

annuitants, r nongroup policies and contracts, or group policy or contract

owners with respect to group policies and contracts, 30 days’ notice of the

termination, pursuai¥to subdivision (2)(A) of this subsection (b), of the

benefits provided.

(C)_With respect togongroup policies and contracts covered by the

Association, make available to efgh known insured. enrollee. or annuitant, or

owner if other than the insured or anMgitant, and with respect to an individual

formerly an insured, enrollee, or annuitarlgunder a group policy or contract

who is not eligible for replacement group covrage, make available substitute

coverage on an individual basis in accordance withthe provisions of

subdivision (2)(D) of this subsection (b) if the insured% enrollees, or

annuitants had a right under law or the terminated policy, &ontract, or annuity

to convert coverage to individual coverage or to continue an irMividual policy,

contract, or annuity in force until a specified age or for a specifiedime, during

which the insurer or health maintenance organization had no right unil&erall
to make changes in any provision of the policy, contract, or annuity or had

st ULy WO HIARKC CHAITECS 1T PICIHHTULIL Uy d
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subMivision (2)(C) of this subsection (b), the Association may offer either to

reissue We terminated coverage or to issue an alternative policy or contract

subject to tig prior approval of the Commissioner.

(i1) WAlternative or reissued policies or contracts shall be offered

without requiring evidence of insurability and shall not provide for any

waiting period or exclus¥gn that would not have applied under the terminated

policy or contract.

(ii1) The Associatiofgnay reinsure any alternative or reissued

policy or contract.

(E)(1) Alternative policies or comracts adopted by the Association

shall be subject to the approval of the Commigioner. The Association may

adopt alternative policies or contracts of various 4pes for future issuance

without regard to any particular impairment or insolv&gcy.

(i1) Alternative policies or contracts shall con¥in at least the

minimum statutory provisions required in Vermont and provid&benefits that

shall not be unreasonable in relation to the premium charged. TheWAssociation

shall set the premium in accordance with a table of rates that it shall adgpt.

The premium shall reflect the amount of insurance to be provided and the 3ge
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undgrwritten.

(ii1) Any alternative policy or contract issued by the Association

shall provi® coverage of a type similar to that of the policy or contract issued

by the impaire®or insolvent insurer, as determined by the Association.

F) If theMAssociation elects to reissue terminated coverage at a

premium rate different™gom that charged under the terminated policy or

contract, the premium shalMbe set by the Association in accordance with the

amount of insurance or coveradg provided and the age and class of risk,

subject to prior approval of the Cofumissioner.

(G) The Association’s obligafions with respect to coverage under any

policy or contract of the impaired or insolv@t insurer or under any reissued or

alternative policy or contract shall cease on theWlate the coverage or policy or

contract is replaced by another similar policy or coMract by the policy or

contract owner, the insured, the enrollee, or the Associ®ion.

(H) When proceeding under this subdivision (b)(M of this section

with respect to a policy or contract carrying guaranteed minimin interest

rates, the Association shall ensure the payment or crediting of a rat®of interest

consistent with subdivision 4173(b)(2)(C) of this chapter.

(¢) Nonpayment of premiums within 31 days after the date required undg

Ul dlly ZUdld ClU, d U CU, dIlC d vl, U C UCU DU y U
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un®gr the policy, contract, or coverage under this chapter with respect to the

policy, §ontract, or coverage, except with respect to any claims incurred or an

net cash sulgender value that may be due in accordance with the provisions of

this chapter.

(d) Premiums d%e for coverage after entry of an order of liquidation of an

insolvent insurer shall Belong to and be payable at the direction of the

Association. If the liquida®yr of an insolvent insurer requests, the Association

shall provide a report to the ligq@idator regarding such premium collected by

the Association. The Association shall be liable for unearned premiums due to

policy or contract owners arising after tge entry of the order.

(e) The protection provided by this chafer shall not apply where any

guaranty protection is provided to residents of ¥ermont by the laws of the

domiciliary state or jurisdiction of the impaired or Wsolvent insurer other than

this State.

(f)_In carrying out its duties under subsection (b) of thidgection, the

Association may:

(1) Subiject to approval by a court in this State, impose perm#nent

policy or contract liens, in connection with a guarantee, assumption, o

reinsurance agreement, if the Association finds that the amounts that can b
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ecomic or financial conditions as they affect member insurers are

sufficiditly adverse to render the imposition of policy or contract liens to be in

the public Mterest.

(2) _Sub;&t to the approval by a court in this State, impose temporary

moratoriums or liecMg on payments of cash values and policy loans, or any

other right to withdraw®unds held in conjunction with policies or contracts, in

addition to any contractualgrovisions for deferral of cash or policy loan value.

In addition, in the event of a teMgporary moratorium or moratorium charge

imposed by the receivership court 8 payment of cash values or policy loans,

or on any other right to withdraw fundSsheld in conjunction with policies or

contracts, out of the assets of the impaired & insolvent insurer, the Association

may defer the payment of cash values, policy 18gns. or other rights by the

Association for the period of the moratorium or mdatorium charge imposed

by the receivership court, except for claims covered by%he Association to be

paid in accordance with a hardship procedure established b%the liquidator or

rehabilitator and approved by the receivership court.

(2) A deposit in Vermont, held pursuant to law or required by tig

Commissioner for the benefit of creditors, including policy or contract Wwners
not turned over to the domiciliary liquidator upon the entry of a final order'gf

(JUIUd U U U1 UC dPpPlLUV 2 d ClidU d U Pld U d C UC ULC
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As%ciation. The Association shall be entitled to retain a portion of any

amoun®go paid to it equal to the percentage determined by dividing the

agoregate dMgount of policy or contract owners’ claims related to that

insolvency for Which the Association has provided statutory benefits by the

aggregate amount & all policy or contract owners’ claims in this State related

to that insolvency and $gall remit to the domiciliary receiver the amount so

paid to the Association less$he amount retained pursuant to this subsection.

Any amount so paid to the Ass@iation and retained by it shall be treated as a

distribution of estate assets pursuarfto applicable state receivership law

dealing with early access disbursemen

(h) If the Association fails to act within%g reasonable period of time with

respect to an insolvent insurer, as provided in s@bsection (b) of this section, the

Commissioner shall have the powers and duties of #ae Association under this

chapter with respect to the insolvent insurer.

(1) The Association may render assistance and advice tod¢he Commissioner.

upon the Commissioner’s request, concerning rehabilitation, pagment of
claims, continuance of coverage, or the performance of other contrgtual

obligations of any impaired or insolvent insurer.

(1)_The Association shall have standing to appear or intervene before a
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thidchapter or with jurisdiction over any person or property against which the

Associ®ion may have rights through subrogation or otherwise. Standing shall

extend to alkmatters germane to the powers and duties of the Association,

including prop®als for reinsuring, reissuing, modifying, or guaranteeing the

policies or contract&of the impaired or insolvent insurer and the determination

of the policies or contr¥gts and contractual obligations. The Association shall

also have the right to apped®or intervene before a court or agency in another

state with jurisdiction over an Wgpaired or insolvent insurer for which the

Association is or may become obliMated or with jurisdiction over any person or

property against whom the Association®nay have rights through subrogation or

otherwise.

(k)(1) Any person receiving benefits under %is chapter shall be deemed to

have assigned the rights under, and any causes of a8ion against any person for

losses arising under, resulting from or otherwise relatin% to, the covered policy

or contract to the Association to the extent of the benefits r&geived because of

this chapter, whether the benefits are payments of or on accounWof contractual

obligations, continuation of coverage. or provision of substitute or ®ternative

policies, contracts, or coverages. The Association may require an assiggment

to it of such rights and cause of action by any enrollee, payee, policy or
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pCTRON.

(W The subrogation rights of the Association under this subsection shall

have the salae priority against the assets of the impaired or insolvent insurer as

that possessed Wy the person entitled to receive benefits under this chapter.

(3) In additi® to subdivisions (1) and (2) of this subsection, the

Association shall have #ll common law rights of subrogation and any other

equitable or legal remedy tHat would have been available to the impaired or

insolvent insurer or owner, benWficiary, enrollee, or payee of a policy or

contract with respect to the policy 8 contracts, including, without limitation

in the case of a structured settlement atMguity, any rights of the owner,

beneficiary, or payee of the annuity, to the &tent of benefits received pursuant

to this chapter, against a person originally or bsuccession responsible for the

losses arising from the personal injury relating to tMg annuity or payment

therefore, excepting any such person responsible solely¥py reason of serving as

an assignee in respect of a qualified assignment under secti§qn 130 of the U.S.

Internal Revenue Code.

(4) If the preceding subdivisions of this subsection are invalf§ or

ineffective with respect to any person or claim for any reason, the amo®gt

pavable by the Association with respect to the related covered obligations skall
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the¥eof, covered by the Association.

(W If the Association has provided benefits with respect to a covered

obligation #gd a person recovers amounts as to which the Association has

rights as descritied in the preceding subdivisions of this subsection, the person

shall pay to the AsSgciation the portion of the recovery attributable to the

policies or contracts, oMportion thereof, covered by the Association.

() _In addition to the ridts and powers elsewhere in this chapter, the

Association may:

(1) enter into such contracts %s are necessary or proper to carry out the

provisions and purposes of this chapte

2) sue or be sued, including taking 3y legal actions necessary or

proper for recovery of any unpaid assessments Wnder section 4179 of this

chapter and to settle claims or potential claims agaMst it;

(3) borrow money to effect the purposes of this @kapter; and any notes

or other evidence of indebtedness of the Association not inefault shall be

legal investments for domestic member insurers and may be caMgied as

admitted assets;

(4) _employ or retain such persons as are necessary or appropriat&go

handle the financial transactions of the Association, and to perform such other
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payBent or recover payment of improper claims;

% cxercise, for the purposes of this chapter and to the extent approved

by the Commissioner, the powers of a domestic life insurer, health insurer, or

health maintenar§¢ organization, but in no event may the Association issue

policies or contracts &her than those issued to perform its obligations under

this chapter;

7) organize itself as a &rporation or in other legal form permitted by

Vermont law;

(8) request information from a p&son seeking coverage from the

Association in order to aid the Association Mg determining its obligations under

this chapter with respect to the person, and the prson shall promptly comply

with the request;

(9) unless prohibited by law, in accordance with tf terms and

conditions of the policy or contract, file for actuarially justifi®g rate or

premium increases for any policy or contract for which it provide®coverage

under this chapter; and

(10) take other necessary or appropriate action to discharge its dutie
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ass@giations of similar purposes, to further the purposes and administer the

powers ¥ad duties of the Association.

(n)(1)(A)WAt any time within 180 days after the date of the order of

liguidation, the Agsociation may elect to succeed to the rights and obligations

of the ceding membeMinsurer that relate to policies, contracts, or annuities

covered. in whole or in paé. by the Association, in each case under any one or

more reinsurance contracts entgred into by the insolvent insurer and its

reinsurers and selected by the AssOgiation. Any such assumption shall be

effective as of the date of the order of Mguidation. The election shall be

effected by the Association or by the Natiofgl Organization of Life and Health

Insurance Guaranty Associations (NOLHGA) oMits behalf sending written

notice, return receipt requested, to the affected reins®gers.

(B) To facilitate the earliest practicable decisioMabout whether to

assume any of the contracts of reinsurance, and in order to pré&gect the financial

position of the estate, the receiver and each reinsurer of the cedin®ynember

insurer shall make available upon request to the Association or to NOMIGA

on its behalf as soon as possible after commencement of formal delinquend
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anfMgecords relevant to the determination of whether such contracts should be
assumcy and

11) notices of any defaults under the reinsurance contacts or any

known event oMcondition that, with the passage of time, could become a

default under the r&nsurance contracts.

(C) Subdivist@ns (i)—(iv) of this subdivision (1)(C) shall apply to

reinsurance contracts assured by the Association under subdivision (1)(A) of

this subsection (n):

(1) The Association sh8l be responsible for all unpaid premiums

due under the reinsurance contracts forseriods both before and after the date

of the order of liquidation and shall be respnsible for the performance of all

other obligations to be performed after the datéNpf the order of liquidation, in

each case that relate to policies, contracts, or annuiles covered, in whole or in

part, by the Association. The Association may charge Mglicies, contracts, or

annuities covered in part by the Association, through reasoMgble allocation

methods, the costs for reinsurance in excess of the obligations & the

Association and shall provide notice and an accounting of these ch®ges to the

EeeaiMer [iquidator.

(i1) The Association shall be entitled to any amounts payable b
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polgies, contracts, or annuities covered. in whole or in part, by the

Associ®ion, provided that, upon receipt of any such amounts, the Association

shall be obMeed to pay to the beneficiary under the policy, contracts, or

annuity on acc@unt of which the amounts were paid a portion of the amount

equal to the lesser &

() the Mnount received by the Association; and

(II) the exc®s of the amount received by the Association over

the amount equal to the benefit%paid by the Association on account of the

policy, contracts, or annuity, less tif retention of the insurer applicable to the

loss or event.

(ii1) Within 30 days following e Association’s election (the

election date), the Association and each reinsury under contracts assumed by

the Association shall calculate the net balance due B or from the Association

under each reinsurance contract as of the election date With respect to policies,

contracts, or annuities covered, in whole or in part, by the Mssociation, which

calculation shall give full credit to all items paid by either the iember insurer

or its receiver or the reinsurer prior to the election date. The reinsuler shall

pay the receiver any amounts due for losses or events prior to the date & the

order of liquidation, subject to any set-off for premiums unpaid for period

pay dily 1CIHdIIIIE
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afo¥ementioned calculation. Any disputes over the amounts due to either the

Associaion or the reinsurer shall be resolved by arbitration pursuant to the

terms of th&affected reinsurance contracts or, if the contract contains no

arbitration clau¥e, as otherwise provided by law. If the receiver has received

any amounts due tig Association pursuant to subdivision (1)(C)(i1) of this

subsection (n), the recélyer shall remit the same to the Association as promptly

as practicable.

(iv) If the Associaton or receiver, on the Association’s behalf.

within 60 days following the electi® date, pays the unpaid premiums due for

periods both before and after the electi®g date that relate to policies, contracts,

or annuities covered, in whole or in part, bWthe Association, the reinsurer shall

not be entitled to terminate the reinsurance con%acts for failure to pay

premium insofar as the reinsurance contracts relate%o policies, contracts, or

annuities covered, in whole or in part, by the Associati®. and shall not be

entitled to set off any unpaid amounts due under other cont¥gcts. or unpaid

amounts due from parties other than the Association, against aigounts due the
Association.

(2) During the period from the date of the order of liquidation uril the

election date or, if the election date does not occur, until 180 days after the
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or ORligations under reinsurance contracts that the Association has the right to

assume Wnder subdivision (1) of this subsection (n), whether for periods prior

to or after i date of the order of liquidation; and

11 e reinsurer, the receiver, and the Association shall, to the

extent practicable, préyide each other data and records reasonably requested;

(B) provided th#once the Association has elected to assume a

reinsurance contract, the parti®&’ rights and obligations shall be governed by

subdivision (1) of this subsection (W).

(3) _If the Association does not eMct to assume a reinsurance contract by

the election date pursuant to subdivision (1 Wf this subsection (n), the

Association shall have no rights or obligations, M each case for periods both

before and after the date of the order of liquidation, With respect to the

reinsurance contract.

(4) When policies, contracts, or annuities, or covered Ogligations with

respect thereto, are transferred to an assuming insurer, reinsurancon the

policies, contracts, or annuities may also be transferred by the Associd¥on, in

the case of contracts assumed under subdivision (1) of this subsection (n),
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theMeinsurance contract transferred shall not cover any new policies of

insuran®, contracts, or annuities in addition to those transferred;

ii) the obligations described in subdivision (1) of this subsection

(n) shall no lon&r apply with respect to matters arising after the effective date

of the transfer:; and

(ii1) notice $all be given in writing, return receipt requested, by

the transferring party to the #fected reinsurer not less than 30 days prior to the

effective date of the transfer.

(5) The provisions of this subs§ction shall supersede the provisions of

any State law or of any affected reinsuraige contract that provides for or

requires any payment of reinsurance proceedgon account of losses or events

that occur in periods after the date of the order ot %iquidation, to the receiver of

the insolvent insurer or any other person. The receivéshall remain entitled to

any amounts payable by the reinsurer under the reinsuran®, contracts with

respect to losses or events that occur in periods prior to the datg of the order of

liquidation, subject to applicable setoff provisions.

(6) Except as otherwise provided in this section, nothing in this

subsection shall alter or modify the terms and conditions of any reinsuranc@
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entMled to rescind a reinsurance contract;

B) egive a policyholder, contract owner, enrollee, certificate holder,

or beneficidy an independent cause of action against a reinsurer that is not

otherwise set fokh in the reinsurance contract;

C) limit o%affect the Association’s rights as a creditor of the estate

against the assets of the Wstate; or

(D) apply to reinsulgnce agreements covering property or casualty

risks.

(o) The Board of Directors of theWAssociation shall have discretion and

may exercise reasonable business judgmcit to determine the means by which

the Association is to provide the benefits of tMgs chapter in an economical and

efficient manner.

(p) Where the Association has arranged or offered%o provide the benefits

of this chapter to a covered person under a plan or arrangcfent that fulfills the

Association’s obligations under this chapter, the person shall be entitled to

benefits from the Association in addition to or other than those prodided under

the plan or arrangement.

(g)_Venue in a suit against the Association arising under this chapter sh#
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of Mgtion arising under this chapter.

r carrying out its duties in connection with guaranteeing, assuming

reissuing, oMgreinsuring policies or contracts under subsection (a) or (b) of this

section, the Ass8ciation may issue substitute coverage for a policy or contract

that provides an intc¥est rate, crediting rate, or similar factor determined by use

of an index or other exté®pal reference stated in the policy or contract

employed in calculating retulgs or changes in value by issuing an alternative

policy or contract in accordance %ith all of the following provisions:

(1) In lieu of the index or othelexternal reference provided for in the

original policy or contract, the alternativiypolicy or contract provides for:

(A) a fixed interest rate:

B) payment of dividends with minimuréguarantees; or

(C) a different method for calculating intere®$ or changes in value.

(2) There is no requirement for evidence of insurab%ity, waiting period,

or other exclusion that would not have applied under the repla¥ed policy or

contract.
3) The alternative policy or contract is substantially similar to (e

replaced policy or contract in all other material terms.
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powers and duties of the Association, the Board of Directors shall assess the

membéekinsurers, separately for each account, at such times and for such

amounts asshe Board finds necessary. Assessments shall be due not less than

30 days after pMor written notice to the member insurers and shall accrue

interest at nine per®nt per annum on and after the due date.

(b) There shall be t%o classes of assessments, as follows:

(1) Class A assessm®ats shall be authorized and called for the purpose

of meeting administrative and Mgal costs and other expenses. Class A

assessments may be authorized and¥alled whether or not related to a particular

impaired or insolvent insurer.

(2) Class B assessments shall be autfgrized and called to the extent

necessary to carry out the powers and duties of'he Association under section

4178 of this chapter with regard to an impaired or Msolvent insurer.

(c)(1) The amount of any Class A assessment shall % determined by the

Board and may be authorized and called on a pro rata or nO%-pro rata basis. If

pro rata, the Board may provide that it be credited against futuf Class B

assessments.

(2) The amount of a Class B assessment, except assessments reld¥ed to

long-term care insurance, shall be allocated for assessment purposes betwedg
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preMgiums or reserves of the impaired or insolvent insurer or any other

standar®deemed by the Board in its sole discretion as being fair and

reasonable ®gder the circumstances.

(3) The aqgount of the Class B assessment for long-term care insurance

written by the impafgd or insolvent insurer shall be allocated according to a

methodology included ifgthe plan of operation and approved by the

Commissioner. The method&logy shall provide for 50 percent of the

assessment to be allocated to acc¥dent and health member insurers and 50

percent to be allocated to life and anfgity member insurers.

(4) Class B assessments against m&nber insurers for each account and

subaccount shall be in the proportion that theMaremiums received on business

in this State by each assessed member insurer on Mlicies or contracts covered

by each account for the three most recent calendar ye®s for which information

1s available preceding the year in which the member insur became insolvent

or, in the case of an assessment with respect to an impaired inSgrer, the three

most recent calendar years for which information is available prec@gding the

year in which the member insurer became impaired. bears to premiums?

received on business in this State for those calendar years by all assessed
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withrespect to an impaired or insolvent insurer shall not be authorized or

called ®gtil necessary to implement the purposes of this chapter. Classification

of assessm®ats under subsection (b) of this section and computation of

assessments un¥er this subsection shall be made with a reasonable degree of

accuracy, recognizfe that exact determinations may not always be possible.

The Association shall gtify each member insurer of its anticipated pro rata

share of an authorized asse$ment not yet called within 180 days after the

assessment is authorized.

(d) The Association may abate W defer, in whole or in part, the assessment

of a member insurer if, in the opinion J&the Board, payment of the assessment

would endanger the ability of the member Msurer to fulfill its contractual

obligations. In the event an assessment against™ member insurer is abated or

deferred, in whole or in part, the amount by whichWuch assessment is abated

or deferred may be assessed against the other member Msurers in a manner

consistent with the basis for assessments set forth in this sc8ion. Once the

conditions that caused a deferral have been removed or rectific® the member

insurer shall pay all assessments that were deferred pursuant to a régayment

plan approved by the Association.

(e)(1)(A) Subiject to the provisions of subdivision (1)(B) of this subsectign
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and¥or the health account shall not in one calendar year exceed two percent of

that meWgber insurer’s average annual premiums received in Vermont on the

policies and¥gontracts covered by the subaccount or account during the three

calendar years peceding the year in which the member insurer became an

impaired or insolverinsurer.

(B) If two or n¥gre assessments are authorized in one calendar year

with respect to member insulgrs that become impaired or insolvent in different

calendar years, the average annu# premiums for purposes of the aggregate

assessment percentage limitation refgenced in subdivision (1)(A) of this

subsection (¢) shall be equal and limited ® the higher of the three-year average

annual premiums for the applicable subaccoul or account as calculated

pursuant to this section.

(C)_If the maximum assessment, together with the other assets of the

Association in an account, does not provide in one year in%gither account an

amount sufficient to carry out the responsibilities of the Assoc¥gtion, the

necessary additional funds shall be assessed as soon thereafter as p§mitted by

this chapter.

(2) The Board may provide in the plan of operation a method of

dllUld 2 1ULIUS dITULE d WIICLLIC Cld 2 LU UILIC U U1 C PDd CU U
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antMgipated claims.

A\ If the maximum assessment for a subaccount of the life and annuity

account in Mge vear does not provide an amount sufficient to carry out the

responsibilities & the Association, then pursuant to subdivision (c¢)(2) of this

section, the Board sMgll access the other subaccounts of the life and annuity

account for the necessarWadditional amount, subject to the maximum stated in

subdivision (1) of this subse®ion.

(f) _The Board may, by an eqiable method as established in the plan of

operation, refund to member insurers&in proportion to the contribution of each

member insurer to that account, the amotMgt by which the assets of the account

exceed the amount the Board finds is necessag to carry out during the coming

year the obligations of the Association with regar®to that account, including

assets accruing from assignment, subrogation, net realged gains, and income

from investments. A reasonable amount may be retained W any account to

provide funds for the continuing expenses of the Association #Md for future

losses claims.
o) It shall be proper for any member insurer, in determining its pré&gium

rates and policy owner dividends as to any kind of insurance or health

AHITCITAICT O dZda 01l DUSITICSS WIUIHT UHC SCOPC U1 IS CHdpPLor, 1O COLSITT
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chdWter.

(h) e Association shall issue to each member insurer paying an

assessment Wnder this chapter, other than a Class A assessment, a certificate of

contribution, in % form prescribed by the Commissioner, for the amount so

paid. All outstandirg certificates shall be of equal dignity and priority without

reference to amounts or $ates of issue. A certificate of contribution may be

shown by the member insuréin its financial statement as an asset in such form

and for such amount, if any, andWeriod of time as the Commissioner ma

approve.

(1)(1) A member insurer that wishes t&protest all or part of an assessment

shall pay when due the full amount of the ass@gsment as set forth in the notice

provided by the Association. The payment shall Bg available to meet

Association obligations during the pendency of the prigest or any subsequent

appeal. Payment shall be accompanied by a statement in Wgiting that the

payment is made under protest and setting forth a brief statem®at of the

grounds for the protest.

(2) Within 60 days following the payment of an assessment und®

protest by a member insurer, the Association shall notify the member insur?

W g U UCTC dUOI W CSPLCL U UIC Protest U
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res@lve the issues raised by the protest.

(W Within 30 days after a final decision has been made, the Association

shall notifhe protesting member insurer in writing of that final decision.

Within 60 daysWgfter receipt of notice of the final decision, the protesting

member insurer m® appeal that final action to the Commissioner.

(4) In the alternd§ve to rendering a final decision with respect to a

protest based on a question¥ecgarding the assessment base, the Association may

refer protests to the CommissioRer for a final decision, with or without a
recommendation from the Associat¥gn.

(5) _If the protest or appeal on th&assessment is upheld, the amount paid

in _error or excess shall be returned to the ber insurer. Interest on a refund

due a protesting member insurer shall be paid #the rate actually earned by the

Association.

(1) _The Association may request information of meMber insurers in order

to aid in the exercise of its power under this section and m&gber insurers shall

promptly comply with a request.

§ 4180. PLAN OF OPERATION

(a)(1) The Association shall submit to the Commissioner a plan of

operation and any amendments to the plan necessary or suitable to assure tiig
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app§oval in writing by the Commissioner.

(W If the Association fails to submit a suitable plan of operation within

120 days f@lowing the effective date of this chapter or if at any time thereafter

the AssociatiorMails to submit suitable amendments to the plan, the

Commissioner shalf after notice and hearing, adopt such reasonable rules as

are necessary or advisa®le to effectuate the provisions of this chapter. Such

rules shall continue in forc&until modified by the Commissioner or superseded

by a plan submitted by the Ass®iation and approved by the Commissioner.

(b) All member insurers shall c@mply with the plan of operation.

¢) The plan of operation shall, in a¥dition to requirements enumerated

elsewhere in this chapter:

1) establish procedures for handling theWgssets of the Association;

(2) establish the amount and method of reim#&ursing members of the

Board of Directors under section 4177 of this chapter;

(3) establish regular places and times including virtusl conference calls

for meetings of the Board of Directors;

4) establish procedures for records to be kept of all financiag

transactions of the Association, its agents, and the Board of Directors;

(5) establish the procedures whereby selections for the Board of
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41M of this chapter;

(W _contain additional provisions necessary or proper for the execution

of the pow®s and duties of the Association;

(8) estabish procedures whereby a Director may be removed for cause,

including in the caSg where a member insurer Director becomes an impaired or

insolvent insurer; and

(9) require the Boar®of Directors to establish a policy and procedures

for addressing conflicts of inteMgsts.

(d) The plan of operation may kovide that any or all powers and duties of

the Association, except those under subdivision 4178(1)(3) and section 4179 of

this chapter, are delegated to a corporation.Mgssociation, or other organization

that performs or will perform functions similar%o those of this Association, or

its equivalent in two or more states. Such a corpor&ion. association, or

organization shall be reimbursed for any payments madg on behalf of the
Association and shall be paid for its performance of any fulMgtion of the

Association. A delegation under this subsection shall take effe® only with the

approval of both the Board of Directors and the Commissioner, and§nay be
made only to a corporation, association, or organization that extends prégection

not substantially less favorable and effective than that provided by this chapfger.
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chdgter, the Commissioner shall:

(‘W Upon the request of the Board of Directors, provide the Association

with a statéent of the premiums in Vermont and in any other appropriate

states for each Wgember insurer.

(2) Notify tig Board of Directors of the existence of an impaired or

insolvent insurer not la%r than three days after a determination of impairment

or insolvency is made or th& Commissioner receives notice of impairment or

insolvency.

(3) When an impairment is Mgclared and the amount of the impairment

is determined, serve a demand upon th&impaired insurer to make good the

impairment within a reasonable time. Noti@ to the impaired insurer shall

constitute notice to its shareholders, if any. Th@&failure of the impaired insurer

to promptly comply with such demand shall not ex®@use the Association from

the performance of its powers and duties under this chajgter.

(4) In any liquidation or rehabilitation proceeding in%olving a domestic

insurer, be appointed as the liquidator or rehabilitator. If a foré¥gn or alien

member insurer is subject to a liquidation proceeding in its domicilig

jurisdiction or state of entry, the Commissioner shall be appointed cons§vator.

b) The Commissioner may suspend or revoke, after notice and hearing}
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plalyof operation. As an alternative, the Commissioner may levy a forfeiture

on any Wember insurer that fails to pay an assessment when due. Such

forfeiture sMgll not exceed five percent of the unpaid assessment per month,

but no forfeitur&shall be less than $500.00 per month.

¢) A final actiotsof the Board of Directors or the Association may be

appealed to the Commis$goner by a member insurer if such appeal is taken

within 60 days following its%eceipt of notice of the final action being

appealed. A final action or ordeMof the Commissioner shall be subject to

judicial review in the Vermont Supre¥ge Court.

(d) The liguidator, rehabilitator, or codservator of any impaired or

insolvent insurer may notify all interested pefsons of the effect of this chapter.

§ 4182. PREVENTION OF INSOLVENCIES

(a) To aid in the detection and prevention of mem®gr insurer impairment or

insolvency, it shall be the duty of the Commissioner to:

1) Notify the commissioners of all the other states witita 30 days

following the action taken or the date the action occurs when the

Commissioner takes any of the following actions against a member insSWer:

(A) revocation of license:
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preMgium writing, obtain additional contributions to surplus, withdraw from

Vermoi reinsure all or any part of its business. or increase capital, surplus, or

any other a®ount for the security of policy owners, contract owners,

certificate holdess, or creditors.

2) Report to%he Board of Directors when the Commissioner has taken

any of the actions set for%h in subdivision (1) of this subsection or has received

a report from any other comMissioner indicating that any such action has been

taken in another state. The repoto the Board of Directors shall contain all

significant details of the action taken%gr the report received from another

commissioner.

(3) Report to the Board of Directors when the Commissioner has

reasonable cause to believe from an examination, Whether completed or in

process, of any member insurer that the insurer may b%an impaired or

insolvent insurer.

(4) Furnish to the Board of Directors the NAIC Insuran® Regulatory

Information System ratios and listings of companies not included M the ratios
developed by the National Association of Insurance Commissioners, afg the

Board may use the information contained therein in carrying out its duties &d
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mate public by the Commissioner or other lawful authority.
b) ®he Commissioner may seek the advice and recommendations of the

Board of D¥ectors concerning any matter affecting the duties and

responsibilitiesNgf the Commissioner regarding the financial condition of

member insurers afig insurers or health maintenance organizations seeking

admission to transact b¥siness in Vermont.

(c) The Board of Directyrs. upon majority vote, may make reports and

recommendations to the ComnMgsioner upon any matter germane to the

solvency, liquidation, rehabilitatiot®or conservation of any member insurer or

germane to the solvency of any insurer'gr health maintenance organization
seeking to do business in Vermont. Such r&orts and recommendations shall

not be considered public documents.

(d) The Board of Directors, upon majority votc%shall notify the

Commissioner of any information indicating a member¥§nsurer may be an

impaired or insolvent insurer.

(e) The Board of Directors, upon majority vote, may make

recommendations to the Commissioner for the detection and preveMion of

member insurer insolvencies.

(f) The Board of Directors shall, at the conclusion of any insurer
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on e history and causes of such impairment or insolvency, based on the

inform#&ion available to the Association, and submit such report to the

CommissioRer.

§ 4183. CREDAIS FOR ASSESSMENTS PAID

(a) A member Mysurer may offset against its premium tax liability to

Vermont an assessmenf¥gescribed in subsection 4179(h) of this chapter to the

extent of 20 percent of the %nount of the assessment for each of the five

calendar years following the yér in which the assessment was paid. In the

event a member insurer should cea% doing business. all uncredited

assessments may be credited against itS%remium tax liability for the vear it

ceases doing business.

(b) A member insurer that is exempt from t8es referenced in subsection

(a) of this section may recoup its assessments by a Surcharge on its premiums

in a sum reasonably calculated to recoup the assessmerfg over a reasonable

period of time, as approved by the Commissioner. Amountrecouped shall

not be considered premiums for any other purpose, including tfg computation

of gross premium tax, the medical loss ratio, or agent commission. $f a

member insurer collects excess surcharges, the insurer shall remit the e¥gess

amount to the Association, and the excess amount shall be applied to reduct




10

11

12

13

14

15

16

17

18

19

20

21

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 63 of 122

A 1 e caairod b afiand 4o 0t to oot/ Q) o

chdgter, from the Association that have been written off by contributing

insurer®and offset against premium taxes as provided in subsection (a) of this

section, an®are not then needed for purposes of this chapter, shall be paid by

the insurer to tle Commissioner, who shall deposit them with the State

Treasurer for credi®go the General Fund.

§ 4184. MISCELLANKROUS PROVISIONS

(a) This chapter shall n® be construed to reduce the liability for unpaid

assessments of the insureds of M impaired or insolvent insurer operating under

a plan with assessment liability.

(b)(1) Records shall be kept of all igetings of the Board of Directors to

discuss the activities of the Association in ®rrying out its powers and duties

under section 4178 of this chapter. The record$of the Association with respect

to an impaired or insolvent insurer shall not be dis®¥sed prior to the

termination of a liquidation, rehabilitation, or conserva®on proceeding

involving the impaired or insolvent insurer, except:

A) upon the termination of the impairment or insolv8acy of the

member insurer; or

(B) upon the order of a court of competent jurisdiction.

2) Nothing in this subsection shall limit the duty of the Association%g
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AsSpciation shall be deemed to be a creditor of the impaired or insolvent

insurer%o the extent of assets attributable to covered policies reduced by any

amounts toWwvhich the Association is entitled as subrogee pursuant to

subsection 4178&Kk) of this chapter. Assets of the impaired or insolvent insurer

attributable to coveed policies shall be used to continue all covered policies

and pay all contractual®gbligations of the impaired or insolvent insurer as

required by this chapter. AWsets attributable to covered policies or contracts, as

used in this subsection, are thaMproportion of the assets that the reserves that

should have been established for s policies or contracts bear to the reserves

that should have been established for algpolicies of insurance or health benefit

plans written by the impaired or insolvent Msurer.

(d) As a creditor of the impaired or insolve® insurer pursuant to subsection

(¢) of this section and consistent with section 7073 this title, the Association

and other similar associations shall be entitled to receiva disbursement of

assets out of the marshaled assets, from time to time as the $ssets become

available to reimburse it, as a credit against contractual obligatMns under this

chapter. If the liquidator has not, within 120 days after a final dete¥nination

of insolvency of a member insurer by the receivership court, made an

application to the court for the approval of a proposal to disburse assets outWf
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rec@ivership court for approval of its own proposal to disburse these assets.

e)(W Prior to the termination of any liguidation, rehabilitation, or

conservatiog proceeding, the court may take into consideration the

contributions o%the respective parties, including the Association, the

shareholders, contract owners, certificate holders, enrollees, and policyowners

of the insolvent insurerand any other party with a bona fide interest, in

making an equitable distribWtion of the ownership rights of the insolvent

insurer. In such a determinatio® consideration shall be given to the welfare of

the pelsesslseldens po/icyvowners, colgract owners, certificate holders, and

enrollees of the continuing or successoMmember insurer.

(2) No distribution to stockholders, Many. of an impaired or insolvent

insurer shall be made until and unless the total Wmount of valid claims of the

Association with interest thereon for funds expend® in carrying out its powers

and duties under section 4178 of this chapter with respdt to the member

insurer have been fully recovered by the Association.

() _If an order for liquidation or rehabilitation of a member ¥asurer

domiciled in Vermont has been entered, the receiver appointed und® such

order shall have a right to recover on behalf of the member insurer frofan

affiliate that controlled it the amount of distributions, other than stock
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sub¥ect to the following limitations:

(W A distribution shall not be recoverable if the member insurer shows

that, when Waid, the distribution was lawful and reasonable and that the

member insureMdid not know and could not reasonably have known that the

distribution might #gversely affect the ability of the member insurer to fulfill

its contractual obligati®gs.

(2) Any person whoWas an affiliate that controlled the member insurer

at the time the distributions welg paid shall be liable up to the amount of

distributions received. Any personWho was an affiliate that controlled the

member insurer at the time the distribu§ons were declared shall be liable up to

the amount of distributions that would hav&been received if they had been

paid immediately. If two or more persons are [Mgble with respect to the same

distributions, they shall be jointly and severally liaBie.

(3) The maximum amount recoverable under thi%subdivision shall be

the amount needed in excess of all other available assets ot%he insolvent

insurer to pay the contractual obligations of the insolvent insurd

(g) If any person liable under subdivision (£)(2) of this section Minsolvent,

all its affiliates that controlled it at the time the distribution was paid sill be

jointly and severally liable for any resulting deficiency in the amount
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e Association shall be subject to examination and regulation by the

CommbBgsioner. The Board of Directors shall submit to the Commissioner, not

later than Miay 1 of each vear, a financial report for the preceding calendar

year in a form &proved by the Commissioner and a report of its activities

during the precedir®g calendar year. Upon request of a member insurer, the

Association shall provitke the member insurer with a copy of the report.

§ 4186. TAX EXEMPTIONS

The Association shall be ex&npt from payment of all fees and all taxes

levied by Vermont or any of its sub¥ivisions, except taxes levied on real

property.

§ 4187. IMMUNITY

There shall be no liability on the part of and%o cause of action of any

nature shall arise against any member insurer or itseents or employees, the

Association or its agents or employees, members of thé¥8oard of Directors, or

the Commissioner or the Commissioner’s representatives 18 any action or
omission by them in the performance of their powers and dutic%under this

chapter. This immunity shall extend to the participation in any org&gization of

one or more other state associations of similar purposes and to any sucl¥

organization and its agents or employees.
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11 proceedings in which the insolvent insurer is a party in any court in

Vermon¥ shall be stayed 180 days from the date an order of liquidation,

rehabilitati®, or conservation is final to permit proper legal action by the

Association on matters germane to its powers or duties. As to a judgment

under any decision®order, verdict, or finding based on the default, the

Association may apply%o have such judgment set aside by the same court that

made such judgment and sMgll be permitted to defend against such suit on the

merits.

§ 4189. PROHIBITED ADVERTIREMENT; NOTICE TO POLICY

OWNERS

(a) No person, including a member insiler, or agent or affiliate of a

member insurer, shall make. publish, dissemin®Me, circulate, or place before the

public. or cause directly or indirectly, to be made, Mgblished, disseminated

circulated, or placed before the public, in any newspap® magazine or other

publication, or in the form of a notice, circular, pamphlet, [8ter, or poster, or

over any radio station or television station, or in any other way¥an

advertisement, announcement, or statement, written or oral, that us@ the

existence of the Insurance Guaranty Association of Vermont for the puMgose of

sales, solicitation, or inducement to purchase any form of insurance or othé

UVUOIdEC UVCICU VY dJLCL. UWCVCI, C U d ol dpPpply W
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tha%does not sell or solicit insurance or coverage by a health maintenance
organiZtion.

(b) Within 180 days after the effective date of this chapter, the Association

shall prepare a'Wummary document describing the general purposes and current

limitations of this gapter and complying with subsection (c) of this section.

This document shall befgubmitted to the Commissioner for approval. At the

expiration of the 60th day Mer the date on which the Commissioner approves

the document, a member insurégmay not deliver a policy or contract to a

policy owner, contract owner, certifgcate holder, or enrollee unless the

summary document is delivered to the Wolicy owner, contract owner, certificate

holder, or enrollee at the time of delivery o%the policy or contract. The

document shall also be available upon request By a policy owner, contract

owner, certificate holder, or enrollee. The distribuf¥n. delivery, contents, or

interpretation of this document does not guarantee that®ither the policy or the

contract or the policy owner, contract owner, certificate hoMer, or enrollee is

covered in the event of the impairment or insolvency of a memWer insurer.

The document shall be revised by the Association as amendments t&the

chapter may require. Failure to receive this document does not give th&&policy

owner, contract owner, certificate holder, enrollee, or insured any greater rihts
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corMain a clear and conspicuous disclaimer on its face. The Commissioner

shall esWgblish the form and content of the disclaimer. The disclaimer shall:

(1) state the name and address of the Association and the Department of

Financial Regul#ion;

2) prominenty warn the policy owner, contract owner, certificate

holder, or enrollee that the Association may not cover the policy or contract or,

if coverage is available, it WMl be subject to substantial limitations and

exclusions and conditioned on cOgtinued residence in Vermont;

(3) state the types of policies Mg contracts for which guaranty funds will

provide coverage;

(4) state that the member insurer and ifgagents are prohibited by law

from using the existence of the Association for th8&purpose of sales,

solicitation, or inducement to purchase any form of imsurance or health

maintenance organization coverage;

(5) state that the policy owner, contract owner, certifica¥g holder, or

enrollee should not rely on coverage under the Association when s#lecting an

insurer or health maintenance organization;

(6) explain rights available and procedures for filing a complaint to
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incyding sources for information about the financial condition of insurers

provided that the information is not proprietary and is subject to disclosure

under Ver t’s Public Records Act.

(d) A membWr insurer shall retain evidence of compliance with subsection

(b) of this section {3 so long as the policy or contract for which the notice is

given remains in effect.

§ 4190. PROSPECTIVE ARPLICATION

(a) This chapter shall apply M all matters relating to any impaired or

insolvent insurer for which the Asso§ation first became obligated on or after

July 1, 2023.

(b) Matters relating to any impaired or irolvent insurer for which the

Association first became obligated prior to July %2023, shall be governed by

the provisions of this chapter in effect at the time the$Association first became

obligated for such matters.

Sec. 10. 8 V.S.A. § 7033 is amended to read.:
§ 7033. INJUNCTIONS AND ORDERS

(a) A receiver appointed in a proceeding under this chapterSgay at any
time apply for, and any court of general jurisdiction may grant, Mgtraining
orders, preliminary and permanent injunctions, and other orders as¥gay be
deemed necessary and proper to prevent:

(1) the transaction of further business,

oy cr oy propcriy,
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cMgpter;
4) waste of the insurer’s assets;
dissipation and transfer of bank accounts;
(6) Mg institution or further prosecution of any actions or proceedings;

(7) théMgbtaining of preferences, judgments, attachments, garnishments,
or liens againsi®e insurer, its assets or its policyholders;

(8) the leWing of execution against the insurer, its assets or its
policyholders,

(9) the makingd§of any sale or deed for nompayment of taxes or
assessments that would [eXgen the value of the assets of the insurer;

(10) the withholding fMgm the receiver of books, accounts, documents, or
other records relating to the biRgness of the insurer, or

(11) any other threatened W contemplated action that might lessen the
value of the insurer’s assets or prejRgice the rights of policyholders, creditors,
or shareholders, or the administratiolgf any proceeding under this chapter.

(b) The receiver may apply to a &urt outside the State for the relief
described in subsection (a) of this section.

(c) Notwithstanding subsections (a) an®M(b) of this section, subsection
7054(a) of this title, or any other provision of ®gs chapter to the contrary, no
person, for more than 10 days, shall be restMgined, stayed, enjoined, or
prohibited from exercising or enforcing any right oMgause of action under any
pledge, security, credit, collateral, loan, advan®s, reimbursement, or
guarantee agreement or arrangement, or any similar aXgement, arrangement,
or other credit enhancement to which a federal home loan®ank is a party.

(d) A federal home loan bank exercising its rights re¥grding collateral
pledged by an insurer-member shall, within seven days aMgr receiving a
redemption request made by the insurer-member, repurchase any & the insurer-
member’s outstanding capital stock in excess of the amount Mg insurer-
member must hold as a minimum investment. The federal home Man bank
shall repurchase the excess outstanding capital stock only to the exterWghat it
determines in good faith that the repurchase is both of the following:

(1) permissible under federal laws and regulations and the federal hoge
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[Meral home loan bank’s entire membership.

(M, Not later than 10 days after the date of appointment of a receiver in a
proceng under this chapter involving an insurer-member of a federal home
loan baMg, the federal home loan bank shall provide to the receiver a process
and timeliWg for the following:

(1) th&Xgelease of any collateral held by the federal home loan bank that
exceeds the amunt that is required to support the secured obligations of the
insurer-member Nnd that is remaining after any repayment of loans, as
determined under Wge applicable agreements between the federal home loan
bank and the insurerSgember;

(2) the release oMgny collateral of the insurer-member remaining in the
federal home loan banMs possession following repayment in full of all
outstanding secured oblicaMgns of the insurer-member;

(3) the payment of feesgwed by the insurer-member and the operation,
maintenance, closure, or dispo¥ion of deposits and other accounts of the
insurer-member, as mutually agre®, upon by the receiver and the federal home
loan bank; and

(4) _any redemption or repurchde of federal home loan bank stock or
excess stock of any class that the insurg-member is required to own under
agreements between the federal home loan¥ank and the insurer-member:

() _Upon the request of a receiver appoMyged in a proceeding under this
chapter involving a federal home loan bank inNger-member, the federal home
loan bank shall provide to the receiver any availgple options for the insurer-
member to renew or restructure a loan. In deteRgining which options are
available, the federal home loan bank may consid market conditions, the
terms of any loans outstanding to the insurer-member, ¥e applicable policies
of the federal home loan bank, and the federal laws and r&ulations applicable
to federal home loan banks.

(2) As used in this section, ‘‘federal home loan bank’ meMgs an institution
chartered under the “Federal Home Loan Bank Act of 1932, IRU.S.C. 1421,
et seq. and “‘insurer-member” means a member of the federal hoig loan bank
in question that is an insurer.

Sec. 11. 8 V.S.A. § 7065 is amended to read:
$ 7065. FRAUDULENT TRANSFERS PRIOR TO PETITION

(a) Every transfer made or suffered and every obligation incurred by '8

O ezv > O O S v v Ul Ul > O O
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aMg future creditors if made or incurred without fair consideration, or with
act! intent to hinder, delay, or defraud either existing or future creditors. A
transfg made or an obligation incurred by an insurer ordered to be
rehabilMgted or liquidated under this chapter, which is fraudulent under this
section, Mgy be avoided by the receiver, except as to a person who in good
faith is a pi&chaser, lienor, or obligee, for a present fair equivalent value, and
except that dpurchaser, lienor, or obligee, who in good faith has given a
consideration |Xg than fair for such transfer, lien, or obligation, may retain the
property, lien, or Qpligation as security for repayment. The Court may, on due
notice, order any siRgh transfer or obligation to be preserved for the benefit of
the estate, and in thalgvent, the receiver shall succeed to and may enforce the
rights of the purchaser, Rgnor, or obligee.

& sk ok

(e) Notwithstanding subsoion (a) of this section, section 7066 of this title,
or any other provision of this cRgpter to the contrary, no receiver or any other
person shall avoid any transfer olor any obligation to transfer, money or any
other property arising under or in Mnnection with any pledge, security, credit,
collateral, loan, advances, reimbi¥gement, or guarantee agreement or
arrangement, or _any similar agreeMgent, arrangement, or other credit
enhancement to which a federal home loo bank, as defined in section 7033 of
this title, is a party, that is made, incurreM or assumed prior to or after the
filing of a successful petition for rehabiliMgion or liquidation under this
chapter._or otherwise would be subject to aWydance under this section or
section 7066 of this title; provided, however, th®a transfer may be avoided
under this section or section 7066 of this title if Mg transfer was made with
actual intent to hinder. delay, or defraud the insurerNg receiver appointed for
the insurer, or existing or future creditors.

Sec. 12. 8 V.S.A. § 7067 is amended to read.:
$ 7067. VOIDABLE PREFERENCES AND LIENS

(a)(1) A preference is a transfer of any of the property of aRinsurer to or
for the benefit of a creditor, for or on account of an antecedent d8t, made or
suffered by the insurer within one year before the filing of a success®l petition
for liquidation under this chapter, the effect of which transfer may be Myenable
the creditor to obtain a greater percentage of this debt than another creXor of
the same class would receive. If a liquidation order is entered whil&ghe
insurer is already subject to a rehabilitation order, then such transfers shall%e
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e successful petition for liquidation, whichever time is shorter.
(2) A preference may be avoided by the liquidator if:

(A) the insurer was insolvent at the time of the transfer of property;

the transfer of property was made within four months before the
filing of thoWgetition,

(C) Mg creditor receiving it or to be benefited by it or the creditor’s
agent acting withreference to it had, at the time when the transfer of property
was made, reasoigple cause to believe that the insurer was insolvent or was
about to become ins&vent; or

(D) the crediMy receiving transferred property was an officer, or any
employee or attorney Mg other person who was in fact in a position of
comparable influence in th&insurer to an officer whether or not he or she held
such position, or any shareh®&der holding directly or indirectly more than five
per centum of any class of amg equity security issued by the insurer, or any
other person, firm, corporationNgssociation, or aggregation of persons with
whom the insurer did not deal at aMg’s length.

(3) Where the preference is Wgdable, the liquidator may recover the
property or, if it has been convertedNjts value from any person who has
received or converted the property; exc8t where a bona fide purchaser or
lienor has given less than fair equivalent¥galue, he—or—she the purchaser or
lienor shall have a lien upon the property (&the extent of the consideration
actually given by himror-her the purchaser or Xgnor. Where a preference by
way of lien or security title is voidable, the courBgay on due notice order the
lien or title to be preserved for the benefit of the es&te, in which event the lien
or title shall pass to the liquidator:

(4)  Notwithstanding subdivision (2) of this ¥gction, or any other
provision of this chapter to the contrary, no receiver or aMy other person shall
avoid any preference arising under or in connection with aMg pledge, security,
credit, collateral, loan, advances, reimbursement, or guaranMg agreement or
arrangement, or _any similar agreement, arrangement, oMyother credit
enhancement to which a federal home loan bank, as defined in se®on 7033 of
this title, is a party.

Sec. W@ /3. EFFECTIVE DATE
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Sec. 1. 8 V.S.A. § 6011(b) is amended to read:

(b) Any captive insurance company may take credit for the reinsurance of
risks or portions of risks ceded to reinsurers complying with the provisions of
subsections 3634a(a) through H(e) of this title.  Prior approval of the
Commissioner shall be required for ceding or taking credit for the reinsurance
of risks or portions of risks ceded to reinsurers not complying with subsections
3634a(a) through {H(e) of this title, except for business written by an alien
captive insurance company outside the United States.

Sec. 2. 8V.S.A. § 4728(c)(7) is amended to read:

(7) “Licensee” means a person licensed, authorized to operate, or
registered or required to be licensed, authorized, or registered pursuant to the
insurance laws of this State, but shall not include:

(A) a captive insurance company,
(B) a purchasing group or risk retention group chartered; or

(C) a licensee domiciled in a jurisdiction other than this State ora
person that is acting as an assuming insurer for a licensee domiciled in this
State.

Sec. 3. 8V.S.A. § 2103(b)(3)(A) is amended to read:

(A) return to the applicant any-amountspaid-for-the-applicable-bond
requirement-and the bond, if any, and any amounts paid for the applicable

license fee; and
Sec. 4. 8V.S.A. § 2759a(b)(2)(A) is amended to read:

(A)  The notice of cancellation shall contain the following
information and statements, printed in not less than ten—peoint ten-point
boldface type:

NOTICE OF CANCELLATION

(enter date of transaction)
(date)

You may cancel this transaction, without any penalty or obligation,
within three business days from the above date.

If you cancel, any payments made by you under the contract will be
returned within ten 10 business days following our receipt of your cancellation
notice.
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To cancel the debt adjustment contract, mait-or-deliver return a signed
and dated copy of this cancellation notice or any other written notice ersend-a
telegram using first-class mail or e-mail, 10 ................ccccoeovveiieeeninnaann. at

(name of licensee)
(address of licensee’s place of business)

(e-mail address of licensee)

not later than midnight of .............cccccoeviiiiiiiiiiiiiii e

(debtor’s signature)
Sec. 5. 9V.S.A. § 43 is amended to read:
§ 43. DEPOSIT REQUIREMENT PROHIBITED; EXCEPTION

A lender shall not, as a condition to granting or extending a loan, require a
borrower to keep or place any sum on deposit with the lender or nominee of
the lender, except for deposit arrangements directly related to secured credit
cards in a manner consistent with rules adopted by the Commissioner, rules
that shall include disclosure requirements, and specific types of alternative
mortgages approved by the Commissioner as provided in 8§ V.S.A. § 1256. Any
deposit _arrangement permitted under this section shall not result in _an
effective interest rate that exceeds legal rates established in 9 V.S.A. § 41a.

Sec. 6. 8 V.S.A. § 4688(e) is amended to read:

(e) Filings open to inspection. All rates, supplementary rate information,
and any nonproprietary supporting information for risks filed under this
chapter shall, as soon as filed or after approval for those matters subject to
prefiling, be open to public inspection at any reasonable time. Copies may be
obtained by any person on request and upon payment of a reasonable charge
in the manner and amount prescribed by the Commissioner:
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Sec. 7. 8 V.S.A. § 8084a is amended to read.:

$ 8084a. REQUIRED DISCLOSURE OF RATING PRACTICES TO
CONSUMERS

(a) Other than policies for which no applicable premium rate or rate
schedule increases can be made, insurers shall provide all of the information
listed in this subsection to the applicant at the time of application or
enrollment, unless the method of application does not allow for delivery at that
time. In such a case, an insurer shall provide all of the information listed in
this subsection to the applicant not later than at the time of delivery of the
policy or certificate:

(1) a A statement that the policy may be subject to rate increases in the
future;.

(2) an An explanation of potential future premium rate or rate schedule
revisions and the policyholder’s or certificate holder’s option in the event of a
premiumrate revision;.

(3) the The premium rate or rate schedules applicable to the applicant
that will be in effect until a request is made for an increase;.

(4) a A general explanation for applying premium rate or rate schedule
adjustments that shall include:

(A) a description of when premium rate or rate schedule adjustments
will be effective; and

(B) the right to a revised premium rate or rate schedule as provided

in subdivision (2) of this subsection (a) if the premium rate or rate schedule is
changed;:-and.

(5) information Information regarding each premium rate or rate

schedule increase on this policy form or similar policy forms over the past 10
vears for this State or any other state that, at a minimum, identifies:

(A) the The policy forms for which premium rates or rate schedules
have been increaseds.

(B) the The calendar years during which the form was available for
purchase;—and.

(C) the The amount or percent of each increase. The percentage may
be expressed as a percentage of the premium rate prior to the increase and
may also be expressed as minimum and maximum percentages if the rate
increase is variable by rating characteristics.
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(c) The insurer meay shall, in a form and in a fair manner approved by the
Commissioner, provide explanatory information related to the premium rate
and rate schedule increases covered by this section.

(d) An applicant shall, at the time of application, unless the method of
application does not allow for acknowledgment at that time, in such a case,
not later than at the time of delivery of the policy or certificate, sign an
acknowledgment that the insurer made the disetoswre disclosures required
under subdivisions (a)(1) and (5) of this section.

(e) An insurer shall provide notice of an upcoming premium rate or rate
schedule increase to all policyholders or certificate holders, if applicable, at
least 45 90 days prior to the implementation of the premium rate or rate
schedule increase by the insurer. The notice shall include the information
required by subsection (a) of this section when the rate increase is
implemented, as well as the explanatory information required by subsection (c)
of this section that is specific to the upcoming premium rate or rate schedule
increase.

Sec. 7a. 8 V.S.A. § 23(a) is amended to read:

(a) This section shall apply to all persons licensed, authorized, or
registered, or required to be licensed, authorized, or registered, under this title
or under 9 V.S.A. chapter 150.

Sec. 8. REPEAL

8 V.S.A. chapter 112, subchapter 1 (Life and Health Insurance Companies)
and subchapter 2 (Health Maintenance Organization Guaranty Association)

are repealed.
Sec. 9. 8 V.S.A. chapter 112, §§ 4171—4190 are added to read:

¢ 4171. SHORT TITLE

This chapter shall be known and may be cited as the Vermont Life and
Health Insurance Guaranty Association Act.

¢ 4172. PURPOSE

The purpose of this chapter is to protect, subject to certain limitations, the
persons specified in subsection 4173(a) of this chapter, against failure in the
performance of contractual obligations under life, health, and annuity policies,
plans, and contracts specified in subsection 4173(b) of this chapter, due to the
impairment or_insolvency of the member insurer that issued such policies,
plans, or contracts. 1o provide this protection:
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(1) an association of member insurers is created to enable the guaranty
of pavment of benefits and of continuation of coverages;

(2) members of the Association are subject to _assessment to provide
funds to carry out the purpose of this chapter; and

(3) the Association is authorized to assist the Commissioner, in_the
prescribed manner, in the detection and prevention of insurer impairment or

insolvency.
§$4173. SCOPE

(a) This chapter shall provide coverage for a policy or contract specified in
subsection (b) of this section to a person who.

(1) regardless of where the person resides, except for nonresident
certificate holders under group policies or contracts, is the beneficiary,
assignee, or _payee, including a health care provider who renders services
covered under a health insurance policy or certificate, of a person covered
under subdivision (2) of this subsection; or

(2) is an owner of or certificate holder or enrollee under such policy or
contract, other than an unallocated annuity contract or structured settlement
annuity, and in each case who:

(A) is a Vermont resident; or

(B) is not a Vermont resident, provided all of the following conditions
are met:

(i) _the member insurer that issued the policy or contract is
domiciled in Vermont;

(ii) _the state in which the person resides has an_association
similar to the Association created by this chapter; and

(iii) _the person is not eligible for coverage by an association in
any other state due to the fact that the insurer or the health maintenance
organization was not licensed in that state at the time specified in that state’s
guaranty association law.

(3) For an unallocated annuity contract specified in subsection (b) of
this section, subdivisions (1) and (2) of this subsection shall not apply and this
chapter shall, except as provided in subdivisions (5) and (6) of this subsection,
provide coverage to a person who is the owner of an unallocated annuity
contract if the contract is issued to or in connection with:

(A) a specific benefit plan whose plan sponsor has its principal place
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of business in Vermont; or

(B) a government lottery, if the owner is a resident of Vermont.

(4) For a structured settlement annuity specified in subsection (b) of this
section, subdivisions (1) and (2) of this subsection shall not apply, and this
chapter shall, except as provided in subdivisions (5) and (6) of this subsection,
provide coverage to a person who is a payee under a structured settlement
annuity, or a beneficiary of such deceased payee, provided that the payee:

(A) is a Vermont resident, regardless of where the contract owner
resides; or

(B) is not a Vermont resident, provided that both of the following
conditions are met:

(i)(I) the contract owner of the structured settlement annuity is a
Vermont resident; or

(Il) the contract owner of the structured settlement annuity is
not a Vermont resident, provided:

(aa) the insurer that issued the structured settlement annuity
is domiciled in Vermont; and

(bb) the state in which the contract owner resides has an
association similar to the Association created by this chapter; and

(ii) _neither the pavee, beneficiary, nor the contract owner is
eligible for coverage by the association of the state in which the payee,
beneficiary, or contract owner resides.

(5) This chapter shall not provide coverage to a person who:

(4) is a pavee or beneficiary of a contract owner who is a Vermont
resident, if the payee or beneficiary is afforded any coverage by the association
of another state;

(B) _is covered under subdivision (3) of this subsection, if any
coverage is provided by the association of another state to the person; or

(C) acquires rights to receive payments through a structured
settlement factoring transaction as defined in 26 U.S.C. § 5891(c)(3)(A).
regardless of whether the transaction occurred before or after such section
became effective.

(6) This chapter is intended to provide coverage to a person who is a
Vermont resident and, in special circumstances, to a nonresident. In order to
avoid duplicate coverage, if a person who would otherwise receive coverage
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under this chapter is provided coverage under the laws of any other state, the
person shall not be provided coverage under this chapter. In determining the
application of the provisions of this subdivision in situations where a person
could be covered by the association of more than one state, whether as an
owner, payee, enrollee, beneficiary, or assignee, this chapter shall be construed
in_conjunction with other state laws to result in coverage by only one
association.

(b)(1) This chapter shall provide coverage to a person specified in
subsection (a) of this section for a policy or contract of direct, nongroup life
insurance, health insurance, which for purposes of this chapter includes health
maintenance organization subscriber contracts and certificates, an annuity, or
a certificate under a direct group policy or contract, and supplemental policies
or contracts to any of these, and for an unallocated annuity contract, in each
case, issued by a member insurer, except as limited by this chapter. An annuity
contract or certificate under a group annuity contract includes a guaranteed
investment contract, guaranteed interest contract, guaranteed accumulation
contract, deposit administration contract, unallocated funding agreement,
allocated funding agreement, structured settlement annuity, annuity issued to
or_in _connection with a government lottery, and any immediate or deferred
annuity contract.

(2) Except as otherwise provided in subdivision (3) of this subsection,
this chapter shall not provide coverage for:

(A) a portion of a policy or contract not guaranteed by the member
insurer or under which the risk is borne by the policy or contract holder;

(B) _a policy or contract of reinsurance, unless assumption
certificates have been issued pursuant to the reinsurance policy or contract;

(C) a portion of a policy or contract to the extent that the rate of
interest on which it is based, or the interest rate, crediting rate, or similar
factor determined by use of an index or other external reference stated in the
policy or contract emploved in calculating returns or changes in value:

(i) _averaged over the period of four years prior to the date on
which the member insurer becomes an impaired or insolvent insurer under this
chapter. _whichever is earlier, exceeds a rate of interest determined by
subtracting two percentage points from Moody’s Corporate Bond Yield
Average averaged for that same four-year period or for such lesser period if
the policy or contract was issued less than four years before the member
insurer becomes an impaired or insolvent insurer under this chapter, whichever
is earlier; and
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(ii) on and after the date on which the member insurer becomes an
impaired or insolvent insurer under this chapter, whichever is earlier, exceeds
the rate of interest determined by subtracting three percentage points from
Moody’s Corporate Bond Yield Average as most recently available;

(D) a portion of a policy or contract issued to a plan or program of
an_employer, association, or similar entity to provide life, health, or annuity
benefits to its employees or members to the extent that such plan or program is
self-funded or uninsured, including benefits pavable by an employer
association, or similar entity under:

(i) a Multiple Employer Welfare Arrangement as defined in
section 514 of the Employvee Retirement Income Security Act of 1974, Pub. L.
No. 93-406, as amended;

(ii) a minimum premium group insurance plan;

(iii) a stop-loss group insurance plan; or

(iv) _an administrative services only contract;

(E) a portion of a policy or contract to the extent that it provides
dividends or experience rating credits, voting rights, or provides that any fees
or allowances be paid to any person, including the policy or contract holder, in
connection with the service to or administration of such policy or contract;

(F) a policy or contract issued in Vermont by a member insurer at a
time when it was not licensed or did not have a certificate of authority to issue
such policy or contract in Vermont;

(G) an unallocated annuity contract issued to or in connection with a
benefit plan protected under the federal Pension Benefit Guaranty
Corporation, regardless of whether the federal Pension Benefit Guaranty
Corporation has yet become liable to make any payments with respect to the

benefit plan;

(H) a portion of any unallocated annuity contract that is not issued
to or in connection with a specific employee, union, or association of natural
persons benefit plan, or a government lottery;

(1) _a portion of a policy or contract to the extent that the assessments
required by section 4179 of this chapter with respect to the policy or contract
are preempted by federal or State law;

(J) an obligation that does not arise under the express written terms
of the policy or contract issued by the member insurer to the enrollee,
certificate holder. contract owner, or policy owner, including:
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(i) a claim based on marketing materials;

(ii) a claim based on a side letter. rider, or other document issued
by the member insurer without meeting applicable policy or contract form-
filing or approval requirements;

(iii) a misrepresentation of or regarding the benefits of a policy or

contract;

(iv) an extra-contractual claim; or

(v) _a claim for penalties or consequential or incidental damages;

(K) a contractual agreement that establishes the member insurer’s
obligations to provide a book value accounting guaranty for defined
contribution benefit plan participants by reference to a portfolio of assets that
is owned by the benefit plan or its trustee, that in each case is not an affiliate
of a member insurer;

(L) any portion of a policy or contract to the extent it provides for
interest or other changes in value to be determined by the use of an index or
other external reference stated in the policy or contract, but that has not been
credited to the policy or contract, or as to which the policy or contract owner’s
rights are subject to forfeiture, as of the date the member insurer becomes an
impaired or insolvent insurer under this chapter. whichever is earlier. If a
policy’s or contract’s interest or changes in value are credited less frequently
than annually, then for purposes of determining the values that have been
credited and are not subject to forfeiture under this subdivision, the interest or
change in value determined by using the procedures defined in the policy or
contract will be credited as if the contractual date of crediting interest or
changing values was the date of impairment or insolvency, whichever is
earlier, and will not be subject to forfeiture;

(M) any policy or contract providing any hospital, medical,
prescription drug, or other health care benefits pursuant to Medicare Part C,
42 US.C. §§ 1395w-21 to 1395w-29, or Medicare Part D, 42 US.C. §§
1395w-101 to 1395w-154, or Subchapter XIX, Chapter 7 of Title 42 of the
U.S.C., commonly known as Medicaid, or any regulations issued pursuant to
those sections, or

(N) _structured settlement annuity benefits to which a payee or
beneficiary has transferred the pavee’s or beneficiary’s rights in a structured
settlement factoring transaction as defined in 26 U.S.C. § 5891(c)(3)(A).
regardless of whether the transaction occurred before or after such section
became effective.
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(3) The exclusion from coverage referenced in subdivision (2)(C) of this
subsection shall not apply to any portion of a contract, including a rider, that
provides long-term care or any other health benefits.

(c) The benefits that the Association may become obligated to cover shall
in no event exceed the lesser of:

(1) The contractual obligations for which the member insurer is liable
or would have been liable if it were not an impaired or insolvent insurer; or

(2)(A) with respect to one life, regardless of the number of policies or
contracts.

(i) _$300,000.00 in life insurance death benefits, but not more than
$100,000.00 in net cash surrender and net cash withdrawal values for life
insurance;

(ii) for health insurance benefits:

(1) $100,000.00 for coverages not defined as disability income
insurance or health benefit plans or long-term care insurance, including any
net cash surrender and net cash withdrawal values;

(1) $300,000.00 for disability income insurance, and
3300,000.00 for long-term care insurance;

(III) $500,000.00 for health benefit plans;

(iii)  $250,000.00 in the present value of annuity benefits,
including net cash surrender and net cash withdrawal values; or

(B) with respect to each individual participating in a governmental
retirement benefit plan established under section 401, 403(b), or 457 of the
U.S. Internal Revenue Code covered by an unallocated annuity contract or the
beneficiaries of each such individual if deceased, in the aggregate,
3250,000.00 in present value annuity benefits, including net cash surrender
and net cash withdrawal values:

(C) with respect to each payee of a structured settlement annuity, or
beneficiary or beneficiaries of the payee if deceased, $250,000.00 in present
value annuity benefits, in the aggregate, including net cash surrender and net
cash withdrawal values, if any;

(D) however, in no event shall the Association be obligated to cover
more than.

(i) _an aggregate of $300,000.00 in benefits with respect to any one
life under subdivisions (2)(4)—(C) of this subsection (c) except with respect to
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benefits for health benefit plans under subdivision (2)(A4)(ii) of this subsection
(c). in which case the aggregate liability of the Association shall not exceed
$500.,000.00 with respect to any one individual; or

(ii) with respect to one owner of multiple nongroup policies of life
insurance, whether the policy or contract owner is an individual, firm,
corporation, or other person, and whether the persons insured are officers,
managers, employees, or other persons, more than $5,000,000.00 in benefits,
regardless of the number of policies and contracts held by the owner;

(E) with respect to either one contract owner provided coverage
under subdivision (a)(3)(B) of this section, or one plan sponsor whose plans
own directly or in trust one or more unallocated annuity contracts not included
in_subdivision (2)(B) of this subsection (c), $5.000.000.00 in benefits,
irrespective of the number of contracts with respect to the contract owner or
plan sponsor. However, in the case where one or more unallocated annuity
contracts are covered contracts under this chapter and are owned by a trust or
other entity for the benefit of two or more plan sponsors, coverage shall be
afforded by the Association if the largest interest in the trust or entity owning
the contract or contracts is held by a plan sponsor whose principal place of
business is in Vermont and in no event shall the Association be obligated to
cover more than $5,000,000.00 in benefits with respect to all these unallocated
contracts.

(F) The limitations set forth in this subsection (c) are limitations on
the benefits for which the Association is obligated before taking into account
either its subrogation and assignment rights or the extent to which those
benefits could be provided out of the assets of the impaired or insolvent insurer
attributable to covered policies. The costs of the Association’s obligations
under this chapter may be met by the use of assets attributable to covered
policies or reimbursed to the Association pursuant to its subrogation and
assignment rights.

(G) For purposes of this chapter, benefits provided by a long-term
care rider to a life insurance policy or annuity contract shall be considered the
same type of benefits as the base life insurance policy or annuity contract to
which it relates.

(d) In performing its obligations to provide coverage under section 4178 of
this chapter, the Association shall not be required to guarantee, assume,
reinsure, reissue, or perform, or cause to be guaranteed, assumed, reinsured,
or_reissued, or performed, the contractual obligations of the insolvent or
impaired insurer under a covered policy or contract that do not materially
affect the economic values or economic benefits of the covered policy or
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contract.

9 4174. CONSTRUCTION

This chapter shall be liberally construed to effect the purpose under section
4172 of this chapter, which shall constitute an aid and guide to interpretation.

¢ 4175. DEFINITIONS

As used in this chapter:

(1) “Account” means either of the two accounts created under section
4176 of this chapter.

(2) “Affiliate” means affiliate as defined in section 3681 of this title.

(3)  “Association”’ means the Vermont Life and Health Insurance
Guaranty Association created under section 4176 of this chapter.

(4) “Authorized assessment” or the term “authorized” when used in the
context of assessments means a resolution by the Board of Directors has been
passed whereby an assessment will be called immediately or in the future from
member insurers for a specified amount. An assessment is authorized when the
resolution is passed.

(5) “Benefit plan” means a specific employee, union, or association of
natural persons benefit plan.

(6) “Called assessment” or the term “called” when used in the context
of assessments means that a notice has been issued by the Association to
member insurers requiring that an authorized assessment be paid within the
time frame set forth within the notice. An authorized assessment becomes a
called assessment when notice is mailed by the Association to member
insurers.

(7) “Commissioner’’ means the Commissioner of Financial Regulation.

(8) “Contractual obligation’’ means any obligation under a policy or
contract, or certificate under a group policy or contract, or portion thereof. for
which coverage is provided under section 4173 of this chapter.

(9) “Covered contract’ or ‘“‘covered policy” means a policy or contract,
or_portion _of a policy or contract, for which coverage is provided under
section 4173 of this chapter.

(10) “Extra-contractual claims” includes, for example, claims relating
to bad faith in the payment of claims, punitive or exemplary damages, or
attorneys’ fees and costs.

(11) “Health benefit plan’ means any hospital or medical expense
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policy or certificate, or health maintenance organization subscriber contract,
or any other similar health contract. ‘“Health benefit plan” does not include:

(A) accident only insurance:

(B) credit insurance;

(C) dental only insurance;

(D) vision only insurance;

(E) Medicare Supplement insurance;

(F) benefits for long-term care, home health care, community-based
care, or any combination thereof:

(G) disability income insurance;

(H) coverage for on-site medical clinics; or

(I) _specified disease, hospital confinement indemnity, or limited
benefit health insurance if the types of coverage do not provide coordination of
benefits and are provided under separate policies or certificates.

(12) “Impaired insurer’ means a member insurer that, after the effective
date of this chapter, is not an insolvent insurer and who is placed under an
order of rehabilitation or conservation by a court of competent jurisdiction.

(13)  “Insolvent insurer’ means a member insurer that, after the
effective date of this chapter, is placed under an order of liquidation by a court
of competent jurisdiction with a finding of insolvency.

(14)  “Member insurer” means any insurer or health maintenance
organization licensed or that holds a certificate of authority to transact in this
State any kind of insurance or health maintenance organization business for
which coverage is provided under section 4173 of this chapter and includes an
insurer or_health maintenance organization whose license or certificate of
authority in this State may have been suspended, revoked, not renewed, or
voluntarily withdrawn, but does not include:

(A) a hospital or medical service organization, whether for-profit or
nonprofit;

(B) a fraternal benefit society;

(C) a mandatory State pooling plan;

(D) a mutual assessment company or other person that operates on
an _assessment basis;

(E) an insurance exchange;
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(F) an organization that has a certificate or license limited to the
issuance of charitable gift annuities under section 3718a of this title; or

(G) an entity similar to any of the above.

(15) “Moody’s Corporate Bond Yield Average” means the Monthly
Average Corporates as published by Moody’s Investors Service, Inc., or any
successor thereto.

(16) “Owner” of a policy or contract and “policvholder,” “policy
owner,” and “contract owner” mean the person who is identified as the legal
owner under the terms of the policy or contract or who is otherwise vested with
legal title to the policy or contract through a valid assignment completed in
accordance with the terms of the policy or contract and properly recorded as
the owner on the books of the member insurer. The terms owner, contract
owner,_policyholder. and policy owner do not include persons with a mere
beneficial interest in a policy or contract.

(17)  “Person’ means any individual, corporation, limited liability
company, partnership, association, governmental body or entity, or voluntary

organization.

(18) “Plan sponsor”’ means:

(A) the emplover in the case of a benefit plan established or
maintained by a single employer;

(B) _the employee organization in_the case of a benefit plan
established or maintained by an employvee organization; or

(C) in the case of a benefit plan established or maintained by two or
more _emplovers or jointly by one or more employvers and one or more
employee organizations, the association, committee, joint board of trustees, or
other similar group of representatives of the parties who establish or maintain
the benefit plan.

(19) “Premiums” mean amounts or considerations, by whatever name
called, received on covered policies or contracts, less returned premiums,
considerations, and _deposits, and less dividends and experience credits.
“Premiums” does not include amounts or considerations received for policies
or contracts or for the portions of any policies or contracts for which coverage
is not provided under subsection 4173(b) of this chapter except that assessable
premium shall not be reduced on account of subdivision 4173(b)(2)(C) of this
chapter, relating to interest limitations, and of subdivision 4173(c)(2) of this
chapter. relating to limitations with respect to one individual, one participant,
and one policy or contract owner. “‘Premiums” shall not include:
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(A) premiums in excess of $5,000,000.00 on an unallocated annuity
contract _not_issued under a governmental retirement benefit plan, or its

trustee, established under 26 U.S.C. § 401, 403(b), or 457 of the U.S. Internal
Revenue Code; or

(B) with respect to multiple nongroup policies of life insurance
owned by one owner, whether the policy or contract owner is an individual,
firm, corporation, or other person, and whether the persons insured are
officers, managers, employvees, or other persons, premiums in excess of
$35,000.000.00 with respect to these policies or contracts, regardless of the
number of policies or contracts held by the owner.

(20)(A) _“Principal place of business” of a plan sponsor or a person
other than a natural person means the single state in which the natural
persons who establish policy for the direction, control, and coordination of the
operations of the entity as a whole primarily exercise that function, determined
by the Association in its reasonable judgment by considering the following

factors.:

(i) the state in which the primary executive and administrative
headquarters of the entity is located;

(ii) _the state in which the principal office of the chief executive
officer of the entity is located;

(iii) the state in which the board of directors, or similar governing
person or persons, of the entity conducts the majority of its meetings;

(iv) the state in which the executive or management committee of
the board of directors, or similar governing person or persons, of the entity
conducts the majority of its meetings;

(v) the state from which the management of the overall operations
of the entity is directed; and

(vi) in the case of a benefit plan sponsored by affiliated companies
comprising a consolidated corporation, the state in which the holding
company or _controlling affiliate has its principal place of business as
determined using the above factors;

(vii) however, in the case of a plan sponsor. if more than 50
percent of the participants in the benefit plan are emploved in a single state,
that state shall be deemed to be the principal place of business of the plan

sponsor.

(B) The principal place of business of a plan sponsor of a benefit
plan described in subdivision (18)(C) of this section shall be deemed to be the
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principal place of business of the association, committee, joint board of
trustees, or other similar group of representatives of the parties who establish
or maintain the benefit plan that, in lieu of a specific or clear designation of a
principal place of business, shall be deemed to be the principal place of
business of the emplover or employee organization that has the largest
investment in the benefit plan in question.

(21) “Receivership court” means the court in the insolvent or impaired
insurer’s _state having jurisdiction over the conservation, rehabilitation, or
liquidation of the member insurer.

(22) “Resident” means any person to whom a contractual obligation is
owed and who resides in Vermont on the date of entry of a court order that
determines a member insurer to be an impaired insurer or a court order that
determines a member insurer to be an insolvent insurer, whichever occurs first.
A person may be a resident of only one state, which in the case of a person
other than a natural person shall be that state where it has its principal place
of business. Citizens of the United States who are either residents of foreign
countries or residents of United States possessions, territories, or protectorates
that do not have an association similar to the Association created by this
chapter shall be deemed residents of the state of domicile of the member
insurer that issued the policies or contracts.

(23)  “Structured settlement annuity” means an annuity purchased in
order to fund periodic payments for a plaintiff or other claimant in payment
for or with respect to personal injury suffered by the plaintiff’ or other
claimant.

(24) “State” means a state, the District of Columbia, Puerto Rico, and
a U. S. possession, territory, or protectorate.

(25) “Supplemental contract’” means a written agreement entered_into
for the distribution of proceeds under a life, health, or annuity policy or
contract.

(26) “Unallocated annuity contract” means any annuity contract or
group annuity certificate that is not issued to and owned by an individual
except to the extent of any annuity benefits guaranteed to an individual by an
insurer under such contract or certificate.

¢ 4176. CREATION OF THE ASSOCIATION

(a) There is created a nonprofit legal entity to be known as the Vermont
Life and Health Insurance Guaranty Association. All member insurers shall
be and remain members of the Association as a condition of their authority to
transact insurance or health maintenance organization business in Vermont.
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The Association shall perform its functions under the plan of operation
established and approved under section 4180 of this chapter and shall exercise
its powers through a board of directors established under section 4177 of this
chapter. For purposes of administration and assessment, the Association shall
maintain two accounts.

(1) The life insurance and annuity account that includes the following
subaccounts;

(A) life insurance account;

(B) annuity account, which shall include annuity contracts owned by
a governmental retirement plan, or its trustee, established under section 401,
403(b), or 457 of the U.S. Internal Revenue Code, but shall otherwise exclude
unallocated annuities; and

(C) unallocated annuity account, which shall exclude contracts
owned by a governmental retirement plan, or its trustee, established under
section 401, 403(b), or 457 of the U.S. Internal Revenue Code.

(2) The health account.

(b) The Association shall come under the immediate supervision of the
Commissioner _and shall be subject to the applicable provisions of the
insurance laws of this State. Meetings and records of the Association may be
opened _to the public upon majority vote of the Board of Directors of the
Association.

9 4177. BOARD OF DIRECTORS

(a) The Board of Directors of the Association shall consist of not less than
seven nor more than 11 member insurers serving terms as established in the
plan of operation. Members of the Board shall be selected by member insurers
subject to the approval of the Commissioner. A vacancy on the Board shall be
filled for the remaining period of the term by a majority vote of the remaining
board members, for member insurers subject to the approval of the
Commissioner._To select the initial Board of Directors, and initially organize
the Association, the Commissioner shall give notice to all member insurers of
the time and place of the organizational meeting. In determining voting rights
at the organizational meeting, each member insurer shall be entitled to one
vote in person or by proxy. If the Board of Directors is not selected within 60
days after notice of the organizational meeting, the Commissioner may appoint
the initial insurer members. At least one of the directors shall be a person who
is_an officer. director. or employee of an insurance company incorporated
under the laws of this State; provided, however, this provision shall not apply
in the event there is no member insurer incorporated under the laws of this
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State.

(b) In approving selections or in_appointing members to the Board, the
Commissioner shall consider, among other things, whether all member insurers
are fairly represented.

(c) Members of the Board may be reimbursed from the assets of the
Association_for expenses incurred by them as members of the Board of
Directors, but members of the Board shall not otherwise be compensated by
the Association for their services.

¢ 4178. POWERS AND DUTIES OF THE ASSOCIATION

(a) If a member insurer is an impaired insurer, the Association may, in its
discretion and subject to any conditions imposed by the Association that do not
impair the contractual obligations of the impaired insurer and that are
approved by the Commissioner:

(1) guarantee, assume, or reissue, reinsure, or cause to be guaranteed,
assumed, reissued, or reinsured, any or all of the policies or contracts of the
impaired insurer; or

(2) provide such monies, pledges, loans, notes, guarantees, or other
means as are proper to effectuate subdivision (1) of this subsection and ensure
payvment of the contractual obligations of the impaired insurer pending action
under subdivision (1) of this subsection.

(b) If a member insurer is _an_insolvent insurer, the Association, in_its
discretion, shall either:

(1)(4)(i) _guarantee, assume, or reissue, reinsure, or cause to be
guaranteed, assumed, reissued, or reinsured, the policies or contracts of the
insolvent insurer; or

(ii) _ensure payment of the contractual obligations of the insolvent
insurer; and

(B) provide monies, pledges, loans, notes, guarantees, or other
means reasonably necessary to discharge the Association’s duties; or

(2) provide benefits and coverages in _accordance with the following
DFrOVISIOnS:
(A) With respect to policies and contracts, ensure payment of benefits

that would have been pavable under the policies or contracts of the insolvent
insurer,_for claims incurred:

(i) _with respect to group policies and contracts, not later than the




BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 94 of 122

earlier of the next renewal date under those policies or contracts or 45 days,
but in no event less than 30 days, after the date on which the Association
becomes obligated with respect to the policies and contracts;

(ii) _with respect to nongroup policies, contracts, and annuities,
not later than the earlier of the next renewal date, if any, under the policies or
contracts or one year, but in no event less than 30 days, from the date on which
the Association becomes obligated with respect to the policies or contracts.

(B) Make diligent efforts to provide all known insureds, enrollees, or
annuitants, for nongroup policies and contracts, or group policy or contract
owners with respect to group policies and contracts, 30 days’ notice of the
termination, pursuant to subdivision (2)(A) of this subsection (b), of the
benefits provided.

(C) With respect to nongroup policies and contracts covered by the
Association, make available to each known insured, enrollee, or annuitant, or
owner if other than the insured or annuitant, and with respect to an individual
formerly an insured, enrollee, or annuitant under a group policy or contract
who is not eligible for replacement group coverage, make available substitute
coverage on_an _individual basis in accordance with the provisions of
subdivision (2)(D) of this subsection (b) if the insureds, enrollees, or
annuitants had a right under law or the terminated policy, contract, or annuity
to convert coverage to individual coverage or to continue an individual policy,
contract, or annuity in force until a specified age or for a specified time,
during which the insurer or health maintenance organization had no right
unilaterally to make changes in _any provision of the policy, contract, or
annuity or had a right only to make changes in premium by class.

(D)(i) In _providing the substitute coverage required under
subdivision (2)(C) of this subsection (b), the Association may offer either to
reissue the terminated coverage or to issue an alternative policy or contract,
subject to the prior approval of the Commissioner

(ii) Alternative or reissued policies or contracts shall be offered
without requiring evidence of insurability and shall not provide for any waiting
period or exclusion that would not have applied under the terminated policy or
contract.

(iii) The Association may reinsure any alternative or reissued
policy or contract.

(E)(i) Alternative policies or contracts adopted by the Association
shall be subject to the approval of the Commissioner. The Association may
adopt_alternative policies or contracts of various types for future issuance
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without regard to any particular impairment or insolvency.

(ii) _Alternative policies or contracts shall contain at least the
minimum_statutory provisions required in Vermont and provide benefits that
shall not be unreasonable in relation to the premium charged. The Association
shall set the premium in accordance with a table of rates that it shall adopt.
The premium shall reflect the amount of insurance to be provided and the age
and class of risk of each insured. The premium shall not reflect any changes in
the health of the insured after the original policy or contract was last
underwritten.

(iii) Any alternative policy or contract issued by the Association
shall provide coverage of a tvpe similar to that of the policy or contract issued
by the impaired or insolvent insurer, as determined by the Association.

(F) If the Association elects to reissue terminated coverage at a
premium_rate different from that charged under the terminated policy or
contract, the premium shall be set by the Association in accordance with the
amount of insurance or coverage provided and the age and class of risk,
subject to prior approval of the Commissioner

(G) The Association’s obligations with respect to coverage under any
policy or contract of the impaired or insolvent insurer or under any reissued or
alternative policy or contract shall cease on the date the coverage or policy or
contract is replaced by another similar policy or contract by the policy or
contract owner,_the insured, the enrollee, or the Association.

(H) When proceeding under this subdivision (b)(2) of this section
with respect to _a policy or contract carrying guaranteed minimum_interest

rates, the Association shall ensure the payment or crediting of a rate of interest
consistent with subdivision 4173(b)(2)(C) of this chapter:

(c) Nonpayment of premiums within 31 days after the date required under
the terms of any guaranteed, assumed, alternative, or reissued policy or
contract or _substitute coverage shall terminate the Association’s obligations
under the policy, contract, or coverage under this chapter with respect to the
policy, contract, or coverage, except with respect to any claims incurred or any
net cash surrender value that may be due in accordance with the provisions of

this chapter.

(d) Premiums due for coverage after entry of an order of liquidation of an
insolvent insurer shall belong to and be payable at the direction of the
Association. If the liguidator of an insolvent insurer requests, the Association
shall provide a report to the liquidator regarding such premium collected by
the Association. The Association shall be liable for unearned premiums due to
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policy or contract owners arising after the entry of the order:

(e) The protection provided by this chapter shall not apply where any
guaranty protection is provided to residents of Vermont by the laws of the
domiciliary state or jurisdiction of the impaired or insolvent insurer other than
this State.

(f) __In carrying out its duties under subsection (b) of this section, the
Association may:

(1) Subject to approval by a court in this State, impose permanent policy
or contract liens, in connection with a guarantee, assumption, or reinsurance
agreement, if the Association finds that the amounts that can be assessed under
this chapter are less than the amounts needed to ensure full and prompt
performance of the Association’s duties under this chapter. or that the
economic _or_financial conditions as they affect member insurers are
sufficiently adverse to render the imposition of policy or contract liens to be in
the public interest.

(2) Subject to the approval by a court in this State, impose temporary
moratoriums or liens on payments of cash values and policy loans, or any
other right to withdraw funds held in conjunction with policies or contracts, in
addition to _any contractual provisions for deferral of cash or policy loan
value. In addition, in the event of a temporary moratorium or moratorium
charge imposed by the receivership court on payment of cash values or policy
loans, or on _any other right to withdraw funds held in conjunction with
policies or contracts, out of the assets of the impaired or insolvent insurer, the
Association may defer the payment of cash values, policy loans, or other rights
by the Association for the period of the moratorium or moratorium charge
imposed by the receivership court, except for claims covered by the Association
to _be paid in accordance with a hardship procedure established by the
liqguidator or rehabilitator and approved by the receivership court.

(2) A deposit in Vermont, held pursuant to law or required by the
Commissioner for the benefit of creditors, including policy or contract owners,
not turned over to the domiciliary liqguidator upon the entry of a final order of
liquidation or order approving a rehabilitation plan of a member insurer
domiciled in this State or in a reciprocal state, shall be promptly paid to the
Association. _The Association shall be entitled to retain a portion of any
amount so _paid to it equal to the percentage determined by dividing the
aggregate amount of policy or contract owners’ claims related to that
insolvency for which the Association has provided statutory benefits by the
aggregate amount of all policy or contract owners’ claims in this State related
to that insolvency and shall remit to the domiciliary receiver the amount so
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paid to the Association less the amount retained pursuant to this subsection.
Any amount so paid to the Association and retained by it shall be treated as a
distribution of estate assets pursuant to applicable state receivership law
dealing with early access disbursements.

(h) If the Association fails to act within a reasonable period of time with
respect to an insolvent insurer. as provided in subsection (b) of this section, the
Commissioner shall have the powers and duties of the Association under this
chapter with respect to the insolvent insurer.

(i) The Association may render assistance and advice to the Commissioner,
upon _the Commissioner’s request, concerning rehabilitation, payment of
claims, continuance of coverage, or the performance of other contractual
obligations of any impaired or insolvent insurer.

(j) _The Association shall have standing to appear or intervene before any
court or_agency in Vermont with jurisdiction over an impaired or insolvent
insurer _concerning which the Association is or may become obligated under
this chapter or with jurisdiction over any person or property against which the
Association may have rights through subrogation or otherwise. Standing shall
extend to all matters germane to the powers and duties of the Association,
including proposals for reinsuring, reissuing, modifying, or guaranteeing the
policies or contracts of the impaired or insolvent insurer and the determination
of the policies or contracts and contractual obligations. The Association shall
also have the right to appear or intervene before a court or agency in another
state with jurisdiction over an impaired or insolvent insurer for which the
Association is or may become obligated or with jurisdiction over any person or
property against whom the Association may have rights through subrogation
or otherwise.

(k)(1) Any person receiving benefits under this chapter shall be deemed to
have assigned the rights under, and any causes of action against any person
for losses arising under, resulting from or otherwise relating to, the covered
policy or contract to the Association to the extent of the benefits received
because of this chapter, whether the benefits are payments of or on account of
contractual obligations, continuation of coverage, or provision of substitute or
alternative policies, contracts, or coverages. The Association may require an
assignment to it of such rights and cause of action by any enrollee, payee,
policy or contract owner. beneficiary, insured, or annuitant as a condition
precedent to the receipt of any rights or benefits conferred by this chapter upon

such person.

(2) The subrogation rights of the Association under this subsection shall
have the same priority against the assets of the impaired or insolvent insurer
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as that possessed by the person entitled to receive benefits under this chapter:

(3) In addition to subdivisions (1) and (2) of this subsection, the
Association shall have all common law rights of subrogation and any other
equitable or legal remedy that would have been available to the impaired or
insolvent insurer or owner, beneficiary, enrollee, or payee of a policy or
contract with respect to the policy or contracts, including, without limitation,
in_the case of a structured settlement annuity, any rights of the owner,
beneficiary, or pavee of the annuity, to the extent of benefits received pursuant
to this chapter, against a person originally or by succession responsible for the
losses arising from the personal injury relating to the annuity or payment
therefore, excepting any such person responsible solely by reason of serving as
an assignee in respect of a qualified assignment under section 130 of the U.S.
Internal Revenue Code.

(4) If the preceding subdivisions of this subsection are invalid or
ineffective with respect to _any person or claim for any reason, the amount
pavable by the Association with respect to the related covered obligations shall
be reduced by the amount realized by any other person with respect to the
person_or claim that is attributable to the policies or contracts, or portion
thereof, covered by the Association.

(5) If the Association has provided benefits with respect to a covered
obligation and a person recovers amounts as to which the Association has
rights as described in the preceding subdivisions of this subsection, the person
shall pay to the Association the portion of the recovery attributable to the
policies or contracts, or portion thereof. covered by the Association.

(1) _In addition to the rights and powers elsewhere in this chapter, the
Association may:

(1) enter into such contracts as are necessary or proper to carry out the
provisions and purposes of this chapter;

(2) sue or be sued, including taking anv legal actions necessary or
proper for recovery of any unpaid assessments under section 4179 of this
chapter and to settle claims or potential claims against it;

(3) borrow money to effect the purposes of this chapter; and any notes
or other evidence of indebtedness of the Association not in default shall be
legal investments for domestic member insurers and may be carried as
admitted assets;

(4) _employ or retain such persons as are necessary or_appropriate to
handle the financial transactions of the Association, and to perform such other
functions as become necessary or proper under this chapter;




BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 99 of 122

(5) take such legal action as may be necessary or appropriate to avoid
pavment or recover payment of improper claims;

(6) exercise, for the purposes of this chapter and to the extent approved
by the Commissioner, the powers of a domestic life insurer, health insurer, or
health maintenance organization, but in no event may the Association issue
policies or contracts other than those issued to perform its obligations under

this chapter;

(7) organize itself as a corporation or in other legal form permitted by
Vermont law;

(8) request information from a person seeking coverage from the
Association in order to aid the Association in determining its obligations under
this chapter with respect to the person, and the person shall promptly comply
with the request;

(9) unless prohibited by law, in accordance with the terms and
conditions of the policy or contract, file for actuarially justified rate or
premium _increases for any policy or contract for which it provides coverage
under this chapter; and

(10) take other necessary or appropriate action to discharge its duties
and obligations under this chapter or to exercise its powers under this chapter.

(m) The Association may join an organization of one or more other State
associations of similar purposes, to further the purposes and administer the
powers and duties of the Association.

(m)(1)(A) At any time within 180 days after the date of the order of
liguidation, the Association may elect to succeed to the rights and obligations
of the ceding member insurer that relate to policies, contracts, or annuities
covered, in whole or in part, by the Association, in each case under any one or
more_reinsurance contracts entered into by the insolvent insurer and its
reinsurers_and selected by the Association. Any such assumption shall be
effective as of the date of the order of liguidation. The election shall be
effected by the Association or by the National Organization of Life and Health
Insurance Guaranty Associations (NOLHGA) on its behalf sending written
notice, return receipt requested, to the affected reinsurers.

(B) To facilitate the earliest practicable decision about whether to
assume _any of the contracts of reinsurance, and in order to protect the
financial position of the estate, the receiver and each reinsurer of the ceding
member_insurer shall make available upon request to the Association or to
NOLHGA on its behalf as soon as possible after commencement of formal
delinquency proceedings:
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(i) copies of in-force contracts of reinsurance and all related files
and records relevant to the determination of whether such contracts should be
assumed; and

(ii) notices of any defaults under the reinsurance contacts or any
known _event or condition that, with the passage of time, could become a
default under the reinsurance contracts.

(C) Subdivisions (i)—(iv) of this subdivision (1)(C) shall apply to
reinsurance contracts assumed by the Association under subdivision (1)(A) of
this subsection (n):

(i) The Association shall be responsible for all unpaid premiums
due under the reinsurance contracts for periods both before and after the date
of the order of liquidation and shall be responsible for the performance of all
other obligations to be performed after the date of the order of liquidation, in
each case that relate to policies, contracts, or annuities covered, in whole or in
part, by the Association. The Association may charge policies, contracts, or
annuities covered in part by the Association, through reasonable allocation
methods, the costs for reinsurance in excess of the obligations of the
Association and shall provide notice and an accounting of these charges to the

liquidator:

(ii) The Association shall be entitled to any amounts payable by
the reinsurer under the reinsurance contracts with respect to losses or events
that occur in periods after the date of the order of liquidation and that relate to
policies, contracts, or annuities covered, in whole or in part, by the
Association, provided that, upon receipt of any such amounts, the Association
shall be obliged to pay to the beneficiary under the policy, contracts, or
annuity on account of which the amounts were paid a portion of the amount
equal to the lesser of:

(1) the amount received by the Association; and

(Il) the excess of the amount received by the Association over
the amount equal to the benefits paid by the Association on account of the
policy, contracts, or annuity, less the retention of the insurer applicable to the
loss or event.

(iii) _Within 30 days following the Association’s election (the
election date), the Association and each reinsurer under contracts assumed by
the Association shall calculate the net balance due to or from the Association
under each reinsurance contract as of the election date with respect to policies,
contracts, or annuities covered, in whole or in part, by the Association, which
calculation shall give full credit to all items paid by either the member insurer
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or its receiver or the reinsurer prior to the election date. The reinsurer shall
pay the receiver any amounts due for losses or events prior to the date of the
order of liquidation, subject to any set-off for premiums unpaid for periods
prior to the date, and the Association or reinsurer shall pay any remaining
balance due the other. in each case within five days of the completion of the
aforementioned calculation. Any disputes over the amounts due to either the
Association or the reinsurer shall be resolved by arbitration pursuant to the
terms of the affected reinsurance contracts or, if the contract contains no
arbitration clause, as otherwise provided by law. If the receiver has received
any _amounts due the Association pursuant to subdivision (1)(C)(ii) of this
subsection (n), the receiver shall remit the same to the Association as promptly

as practicable.

(iv) If the Association or receiver. on the Association’s behalf,
within 60 days following the election date, pays the unpaid premiums due for
periods both before and after the election date that relate to policies, contracts,
or_annuities covered, in whole or in part, by the Association, the reinsurer
shall not be entitled to terminate the reinsurance contracts for failure to pay
premium_insofar as the reinsurance contracts relate to policies, contracts, or
annuities covered, in whole or in part, by the Association, and shall not be
entitled to set off any unpaid amounts due under other contracts, or unpaid
amounts due from parties other than the Association, against amounts due the
Association.

(2) During the period from the date of the order of liquidation until the
election date or,_if the election date does not occur, until 180 days after the
date of the order of liguidation:

(A)(i) neither the Association nor the reinsurer shall have any rights
or obligations under reinsurance contracts that the Association has the right to
assume under subdivision (1) of this subsection (n), whether for periods prior
to or after the date of the order of liquidation; and

(ii) _the reinsurer, the receiver, and the Association shall, to the
extent practicable, provide each other data and records reasonably requested;

(B) provided that once the Association has elected to assume a
reinsurance contract, the parties’ rights and obligations shall be governed by
subdivision (1) of this subsection (n).

(3) If'the Association does not elect to assume a reinsurance contract by
the election date pursuant to subdivision (1) of this subsection (n), the
Association shall have no rights or obligations, in each case for periods both
before and after the date of the order of liquidation, with respect to the




BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 102 of 122

reinsurance contract.

(4) When policies, contracts, or annuities, or covered obligations with
respect thereto, are transferred to an assuming insurer, reinsurance on the
policies, contracts, or annuities may also be transferred by the Association, in
the case of contracts assumed under subdivision (1) of this subsection (n),
subject to the following:

(i) unless the reinsurer and the assuming insurer agree otherwise,
the reinsurance contract transferred shall not cover any new policies of
insurance, contracts, or annuities in addition to those transferred;

(ii) _the obligations described in subdivision (1) of this subsection
(n) shall no longer apply with respect to matters arising after the effective date
of the transfer; and

(iii) _notice shall be given in writing, return receipt requested, by
the transferring party to the affected reinsurer not less than 30 days prior to
the effective date of the transfer.

(5) The provisions of this subsection shall supersede the provisions of
any State law or of any affected reinsurance contract that provides for or
requires any payment of reinsurance proceeds, on account of losses or events
that occur in periods after the date of the order of liquidation, to the receiver
of the insolvent insurer or any other person. The receiver shall remain entitled
to any amounts payable by the reinsurer under the reinsurance contracts with
respect to losses or events that occur in periods prior to the date of the order of
liguidation, subject to applicable setoff provisions.

(6) Except as otherwise provided in this section, nothing in_this
subsection shall alter or modify the terms and conditions of any reinsurance
contract. Nothing in this subsection shall:

(A) abrogate or limit any rights of any reinsurer to claim that it is
entitled to rescind a reinsurance contract;

(B) give a policvholder, contract owner, enrollee, certificate holder;
or beneficiary an independent cause of action against a reinsurer that is not
otherwise set forth in the reinsurance contract;

(C)_limit or affect the Association’s rights as a creditor of the estate
against the assets of the estate; or

(D) apply to reinsurance agreements covering property or casualty

risks.

(o) The Board of Directors of the Association shall have discretion and
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may exercise reasonable business judgment to determine the means by which
the Association is to provide the benefits of this chapter in an economical and
efficient manner.

(p) Where the Association has arranged or offered to provide the benefits
of this chapter to a covered person under a plan or arrangement that fulfills
the Association’s obligations under this chapter. the person shall not be
entitled to benefits from the Association in addition to or other than those
provided under the plan or arrangement.

(q) Venue in a suit against the Association arising under this chapter shall
be in the Civil Division of the Washington Superior Court. The Association
shall not be required to give an appeal bond in an appeal that relates to a
cause of action arising under this chapter.

(r) In carrying out its duties in connection with guaranteeing, assuming,
reissuing, or reinsuring policies or contracts under subsection (a) or (b) of this
section, the Association may issue substitute coverage for a policy or contract
that provides an interest rate, crediting rate, or similar factor determined by
use of an index or other external reference stated in the policy or contract
emploved in calculating returns or changes in value by issuing an alternative
policy or contract in accordance with all of the following provisions:

(1) In lieu of the index or other external reference provided for in the
original policy or contract, the alternative policy or contract provides for:

(A) a fixed interest rate;

(B) payment of dividends with minimum guarantees; or

(C) a different method for calculating interest or changes in value.

(2) There is no requirement for evidence of insurability, waiting period,
or other exclusion that would not have applied under the replaced policy or
contract.

(3) The alternative policy or contract is substantially similar to the
replaced policy or contract in all other material terms.

9 4179. ASSESSMENTS

(a) For the purpose of providing the funds necessary to carry out the
powers and duties of the Association, the Board of Directors shall assess the
member_insurers, separately for each account, at such times and for such
amounts as the Board finds necessary. Assessments shall be due not less than
30 days after prior written notice to the member insurers and shall accrue
interest at nine percent per annum on and after the due date.
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(b) There shall be two classes of assessments, as follows.

(1) Class A assessments shall be authorized and called for the purpose
of meeting administrative and legal costs and other expenses. Class A
assessments may be authorized and called whether or not related to a
particular impaired or insolvent insurer.

(2) Class B assessments shall be authorized and called to the extent
necessary to carry out the powers and duties of the Association under section
4178 of this chapter with regard to an impaired or insolvent insurer.

(c)(1) The amount of any Class A assessment shall be determined by the
Board and may be authorized and called on a pro rata or non-pro rata basis.
If pro rata, the Board may provide that it be credited against future Class B
assessments.

(2) The amount of a Class B assessment, except assessments related to
long-term care insurance, shall be allocated for assessment purposes between
the accounts and among the subaccounts of the life insurance and annuity
account, pursuant to an allocation formula, which may be based on the
premiums or_reserves of the impaired or insolvent insurer or any other
standard deemed by the Board in its sole discretion as being fair and
reasonable under the circumstances.

(3) The amount of the Class B assessment for long-term care insurance
written by the impaired or insolvent insurer shall be allocated according to a
methodology included in the plan of operation and approved by the
Commissioner. __The methodology shall provide for 50 percent of the
assessment to be allocated to accident and health member insurers and 50
percent to be allocated to life and annuity member insurers.

(4) Class B assessments against member insurers for each account and
subaccount shall be in the proportion that the premiums received on business
in this State by each assessed member insurer on policies or contracts covered
by each account for the three most recent calendar years for which information
is available preceding the year in which the member insurer became insolvent
or._in_the case of an assessment with respect to an impaired insurer, the three
most recent calendar years for which information is available preceding the
vear in which the member insurer became impaired, bears to premiums
received on business in this State for those calendar years by all assessed
member insurers.

(5) Assessments for funds to meet the requirements of the Association
with respect to_an _impaired or insolvent insurer shall not be authorized or
called until necessary to implement the purposes of this chapter. Classification
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of assessments under subsection (b) of this section and computation of
assessments under this subsection shall be made with a reasonable degree of
accuracy, recognizing that exact determinations may not always be possible.
The Association shall notify each member insurer of its anticipated pro rata
share of an authorized assessment not yet called within 180 days after the
assessment is authorized.

(d) The Association may abate or defer, in whole or in part, the assessment
of a member insurer if, in the opinion of the Board, payment of the assessment
would endanger the ability of the member insurer to fulfill its contractual
obligations. In the event an assessment against a member insurer is abated or
deferred, in whole or in part, the amount by which such assessment is abated
or deferred may be assessed against the other member insurers in a manner
consistent with the basis for assessments set forth in this section. Once the
conditions that caused a deferral have been removed or rectified, the member
insurer shall pay all assessments that were deferred pursuant to a repayment
plan approved by the Association.

(e)(1)(A) Subject to the provisions of subdivision (1)(B) of this subsection
(e), the total of all assessments authorized by the Association with respect to a
member insurer for each subaccount of the life insurance and annuity account
and for the health account shall not in one calendar year exceed two percent of
that member insurer’s average annual premiums received in Vermont on the
policies and contracts covered by the subaccount or account during the three
calendar years preceding the year in which the member insurer became an
impaired or insolvent insurer.

(B) If two or more assessments are authorized in one calendar year
with respect to member insurers that become impaired or insolvent in different
calendar years, the average annual premiums for purposes of the aggregate
assessment percentage limitation referenced in subdivision (1)(4) of this
subsection (e) shall be equal and limited to the higher of the three-year
average annual premiums for the applicable subaccount or account as
calculated pursuant to this section.

(C) If the maximum assessment, together with the other assets of the
Association in_an account, does not provide in one vear in either account an
amount sufficient to carry out the responsibilities of the Association, the
necessary additional funds shall be assessed as soon thereafter as permitted by

this chapter.
(2) The Board may provide in the plan of operation a method of

allocating funds among claims, whether relating to one or more impaired or
insolvent insurers, when the maximum assessment will be insufficient to cover




BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.95
2023 Page 106 of 122

anticipated claims.

(3) If the maximum assessment for a subaccount of the life and annuity
account in one year does not provide an amount sufficient to carry out the
responsibilities of the Association, then pursuant to subdivision (c)(2) of this
section, the Board shall access the other subaccounts of the life and annuity
account for the necessary additional amount, subject to the maximum stated in
subdivision (1) of this subsection.

(f) _The Board may, by an equitable method as established in the plan of
operation, refund to member insurers, in proportion to the contribution of each
member insurer to that account, the amount by which the assets of the account
exceed the amount the Board finds is necessary to carry out during the coming
vear the obligations of the Association with regard to that account, including
assets accruing from assignment, subrogation, net realized gains, and income
from investments. A reasonable amount may be retained in any account to
provide funds for the continuing expenses of the Association and for future
losses claims.

(2) It shall be proper for any member insurer, in determining its premium
rates _and policy owner dividends as to any kind of insurance or health
maintenance organization business within the scope of this chapter, to consider
the amount reasonably necessary to meet its assessment obligations under this

chapter.

(h) The Association shall issue to each member insurer paying an
assessment under this chapter, other than a Class A assessment, a certificate of
contribution, in _a form prescribed by the Commissioner, for the amount so
paid. All outstanding certificates shall be of equal dignity and priority without
reference to amounts or dates of issue. A certificate of contribution may be
shown by the member insurer in its financial statement as an asset in such form
and_for such amount, if any, and period of time as the Commissioner may

approve.

(i)(1) A member insurer that wishes to protest all or part of an assessment
shall pay when due the full amount of the assessment as set forth in the notice
provided by the Association. The payment shall be available to meet
Association obligations during the pendency of the protest or any subsequent
appeal. Payment shall be accompanied by a statement in writing that the
pavment is made under protest and setting forth a brief statement of the
grounds for the protest.

(2) Within 60 days following the payment of an assessment under protest
by a member insurer, the Association shall notify the member insurer in writing
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of its determination with respect to the protest unless the Association notifies
the member insurer that additional time is required to resolve the issues raised

by the protest.

(3) Within 30 days after a final decision has been made, the Association
shall notify the protesting member insurer in writing of that final decision.
Within 60 days after receipt of notice of the final decision. the protesting
member insurer may appeal that final action to the Commissioner.

(4) In the alternative to rendering a final decision with respect to a
protest based on a question regarding the assessment base, the Association
may refer protests to the Commissioner for a final decision, with or without a
recommendation from the Association.

(5) If the protest or appeal on the assessment is upheld, the amount paid
in_error or excess shall be returned to the member insurer. Interest on a refund
due a protesting member insurer shall be paid at the rate actually earned by
the Association.

(1) _The Association may request information of member insurers in order to
aid in the exercise of its power under this section and member insurers shall
promptly comply with a request.

¢ 4180. PLAN OF OPERATION

(a)(1) The Association shall submit to the Commissioner a plan of
operation and any amendments to the plan necessary or suitable to assure the
fair, reasonable, and equitable administration of the Association. The plan of
operation and any amendments to the plan shall become effective upon
approval in writing by the Commissioner.

(2) If the Association fails to submit a suitable plan of operation within
120 days following the effective date of this chapter or if at any time thereafter
the Association fails to submit suitable amendments to the plan, the
Commissioner shall, after notice and hearing, adopt such reasonable rules as
are necessary or _advisable to effectuate the provisions of this chapter. Such
rules shall continue in force until modified by the Commissioner or superseded
by a plan submitted by the Association and approved by the Commissioner.

(b) All member insurers shall comply with the plan of operation.

(c) The plan of operation shall, in addition to requirements enumerated
elsewhere in this chapter:

(1) establish procedures for handling the assets of the Association;

(2) establish the amount and method of reimbursing members of the
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Board of Directors under section 4177 of this chapter;

(3) establish regular places and times including virtual conference calls
for meetings of the Board of Directors;

(4)  establish procedures for records to be kept of all financial
transactions of the Association, its agents, and the Board of Directors;

(5) establish the procedures whereby selections for the Board of
Directors will be made and submitted to the Commissioner;

(6) establish any additional procedures for assessments under section
4179 of this chapter;

(7) contain additional provisions necessary or proper for the execution
of the powers and duties of the Association;

(8) establish procedures whereby a Director may be removed for cause,
including in the case where a member insurer Director becomes an impaired or
insolvent insurer; and

(9) require the Board of Directors to establish a policy and procedures
for addressing conflicts of interests.

(d) The plan of operation may provide that any or all powers and duties of
the Association, except those under subdivision 4178(1)(3) and section 4179 of
this chapter, are delegated to a corporation, association, or other organization
that performs or will perform functions similar to those of this Association, or
its _equivalent in two or more states. Such a corporation, association, or
organization shall be reimbursed for any payments made on behalf of the
Association _and shall be paid for its performance of any function of the
Association. A delegation under this subsection shall take effect only with the
approval of both the Board of Directors and the Commissioner, and may be
made only to a corporation, association, or organization that extends
protection not substantially less favorable and effective than that provided by

this chapter.
§ 4181. DUTIES AND POWERS OF THE COMMISSIONER

(a) In addition to the duties and powers enumerated elsewhere in this
chapter, the Commissioner shall:

(1) Upon the request of the Board of Directors, provide the Association
with a statement of the premiums in Vermont and in_any other appropriate
states for each member insurer.

(2) Notifv the Board of Directors of the existence of an impaired or
insolvent insurer not later than three days after a determination of impairment
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or insolvency is made or the Commissioner receives notice of impairment or
insolvency.

(3) When an impairment is declared and the amount of the impairment
is determined, serve a demand upon the impaired insurer to make good the
impairment within a reasonable time. Notice to the impaired insurer shall
constitute notice to its shareholders, if any. The failure of the impaired insurer
to promptly comply with such demand shall not excuse the Association from
the performance of its powers and duties under this chapter.

(4) In any liquidation or rehabilitation proceeding involving a domestic
insurer,_be appointed as the liquidator or rehabilitator. If a foreign or alien
member _insurer is subject to a liquidation proceeding in its domiciliary
jurisdiction or state of entry, the Commissioner shall be appointed conservator.

(b) The Commissioner may suspend or revoke, after notice and hearing, the
certificate of authority to transact business in Vermont of any member insurer
that fails to pay an assessment when due or fails to comply with the plan of
operation. As an alternative, the Commissioner may levy a forfeiture on any
member insurer that fails to pay an assessment when due. Such forfeiture shall
not exceed five percent of the unpaid assessment per month, but no forfeiture
shall be less than $500.00 per month.

(c) A final action of the Board of Directors or the Association may be
appealed to the Commissioner by a member insurer if such appeal is taken
within 60 days following its receipt of notice of the final action being
appealed. A final action or order of the Commissioner shall be subject to
judicial review in the Vermont Supreme Court.

(d) _The liquidator, rehabilitator, or conservator of any impaired or
insolvent insurer may notify all interested persons of the effect of this chapter

¢ 4182. PREVENTION OF INSOLVENCIES

(a) To aid in the detection and prevention of member insurer impairment or
insolvency, it shall be the duty of the Commissioner to:

(1) _Notify the commissioners of all the other states within 30 days
following the action taken or the date the action occurs when the
Commissioner takes any of the following actions against a member insurer:

(4) revocation of license;

(B) suspension of license; or

(C)  makes a formal order that the member insurer restrict its
premium_writing, obtain additional contributions to surplus, withdraw from
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Vermont, reinsure all or any part of its business, or increase capital, surplus,
or_any other account for the security of policy owners, contract owners,
certificate holders, or creditors.

(2) Report to the Board of Directors when the Commissioner has taken
any of the actions set forth in subdivision (1) of this subsection or has received
a report from any other commissioner indicating that any such action has been
taken in another state. The report to the Board of Directors shall contain all
significant details of the action taken or the report received from another
commissioner.

(3) Report to the Board of Directors when the Commissioner has
reasonable cause to believe from an examination, whether completed or in
process, of any member insurer that the insurer may be an impaired or
insolvent insurer.

(4) Furnish to the Board of Directors the NAIC Insurance Regulatory
Information System ratios and listings of companies not included in the ratios
developed by the National Association of Insurance Commissioners, and the
Board may use the information contained therein in carrying out its duties and
responsibilities under this section. The report and the information contained
therein shall be kept confidential by the Board of Directors until such time as
made public by the Commissioner or other lawful authority.

(b) The Commissioner may seek the advice and recommendations of the
Board of Directors concerning any matter affecting the duties and
responsibilities of the Commissioner regarding the financial condition of
member insurers and insurers or health maintenance organizations seeking
admission to transact business in Vermont.

(c¢) The Board of Directors, upon majority vote, may make reports and
recommendations to the Commissioner upon any matter germane to the
solvency, liquidation, rehabilitation, or conservation of any member insurer or
germane to the solvency of any insurer or health maintenance organization
seeking to do business in Vermont. Such reports and recommendations shall
not be considered public documents.

(d)  The Board of Directors, upon majority vote, shall notify the
Commissioner of any_information indicating a member insurer may be an
impaired or insolvent insurer.

(e) The Board of Directors, upon majority vote, may make
recommendations to the Commissioner for the detection and prevention of
member insurer insolvencies.

(f) __The Board of Directors shall, at the conclusion of any insurer
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impairment or insolvency in which the Association carried out its duties under
this chapter or exercised any of its powers under this chapter, prepare a report
on_the history and causes of such impairment or insolvency, based on the
information available to the Association, and submit such report to the
Commissioner.

¢ 4183. CREDITS FOR ASSESSMENTS PAID

(a) A member insurer may offset against its premium tax liability to
Vermont an assessment described in subsection 4179(h) of this chapter to the
extent of 20 percent of the amount of the assessment for each of the five
calendar years following the year in which the assessment was paid. In the
event _a member insurer should cease doing business, all uncredited
assessments may be credited against its premium tax liability for the year it
ceases doing business.

(b) A member insurer that is exempt from taxes referenced in subsection (a)
of this section may recoup its assessments by a surcharge on its premiums in a
sum reasonably calculated to recoup the assessments over a reasonable period
of time, as approved by the Commissioner. Amounts recouped shall not be
considered premiums for any other purpose, including the computation of
gross premium _tax, the medical loss ratio, or agent commission. If a member
insurer collects excess surcharges, the insurer shall remit the excess amount to
the Association, and the excess amount shall be applied to reduce future
assessments in the appropriate account.

(c) Any sums acquired by refund, pursuant to subsection 4179(f) of this
chapter, from the Association that have been written off by contributing
insurers and offset against premium taxes as provided in subsection (a) of this
section, and are not then needed for purposes of this chapter, shall be paid by
the insurer to the Commissioner., who shall deposit them with the State
Treasurer for credit to the General Fund.

¢ 4184. MISCELLANEOUS PROVISIONS

(a) This chapter shall not be construed to reduce the liability for unpaid
assessments of the insureds of an impaired or insolvent insurer operating under
a plan with assessment liability.

(b)(1) Records shall be kept of all meetings of the Board of Directors to
discuss the activities of the Association in carrying out its powers and duties
under section 4178 of this chapter. The records of the Association with respect
to _an impaired or insolvent insurer shall not be disclosed prior to the
termination of a liquidation, rehabilitation, or conservation proceeding
involving the impaired or insolvent insurer, except:
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(A) upon the termination of the impairment or insolvency of the
member insurer; or

(B) upon the order of a court of competent jurisdiction.

(2) Nothing in this subsection shall limit the duty of the Association to
render a report of its activities under section 4185 of this chapter.

(c) For the purpose of carrying out its obligations under this chapter. the
Association _shall be deemed to be a creditor of the impaired or insolvent
insurer to the extent of assets attributable to covered policies reduced by any
amounts to which the Association is entitled as subrogee pursuant to
subsection 4178(k) of this chapter. Assets of the impaired or insolvent insurer
attributable to covered policies shall be used to continue all covered policies
and pay all contractual obligations of the impaired or insolvent insurer as
required by this chapter. Assets attributable to covered policies or contracts,
as used in this subsection, are that proportion of the assets that the reserves
that should have been established for such policies or contracts bear to the
reserves that should have been established for all policies of insurance or
health benefit plans written by the impaired or insolvent insurer.

(d) As a creditor of the impaired or insolvent insurer pursuant to subsection
(c) of this section and consistent with section 7073 of this title, the Association
and_other similar associations shall be entitled to receive a disbursement of
assets out of the marshaled assets, from time to time as the assets become
available to reimburse it, as a credit against contractual obligations under this
chapter. If the liquidator has not, within 120 days after a final determination
of insolvency of a member insurer by the receivership court, made an
application to the court for the approval of a proposal to disburse assets out of
marshaled assets to guaranty associations having obligations because of the
insolvency, then the Association shall be entitled to make application to the
receivership court for approval of its own proposal to disburse these assets.

(e)(1) Prior to the termination of any liquidation, rehabilitation, or
conservation _proceeding, the court may take into consideration the
contributions of the respective parties, including the Association, the
shareholders, contract owners, certificate holders, enrollees, and policyowners
of the insolvent insurer. and any other party with a bona fide interest, in
making an_equitable distribution of the ownership rights of the insolvent
insurer._In such a determination, consideration shall be given to the welfare of
the policyowners, contract owners, certificate holders, and enrollees of the
continuing or successor member insurer.

(2) No distribution to stockholders, if any, of an impaired or insolvent
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insurer shall be made until and unless the total amount of valid claims of the
Association with interest thereon for funds expended in carrying out its powers
and_duties under section 4178 of this chapter with respect to the member
insurer have been fully recovered by the Association.

() __If an order for liquidation or rehabilitation of a member insurer
domiciled in Vermont has been entered, the receiver appointed under such
order shall have a right to recover on behalf of the member insurer from any
affiliate that controlled it the amount of distributions, other than stock
dividends paid by the member insurer on its capital stock, made at any time
during the five years preceding the petition for liquidation or rehabilitation
subject to the following limitations:

(1) A distribution shall not be recoverable if the member insurer shows
that, when paid, the distribution was lawful and reasonable and that the
member insurer did not know and could not reasonably have known that the
distribution might adversely affect the ability of the member insurer to fulfill its
contractual obligations.

(2) Any person who was an affiliate that controlled the member insurer
at the time the distributions were paid shall be liable up to the amount of
distributions received. Any person who was an affiliate that controlled the
member insurer at the time the distributions were declared shall be liable up to
the amount of distributions that would have been received if they had been
paid immediately. If two or more persons are liable with respect to the same
distributions, they shall be jointly and severally liable.

(3) The maximum amount recoverable under this subdivision shall be
the amount needed in excess of all other available assets of the insolvent
insurer to pay the contractual obligations of the insolvent insurer.

(g) If any person liable under subdivision (f)(2) of this section is insolvent,
all its affiliates that controlled it at the time the distribution was paid shall be
jointly and severally liable for any resulting deficiency in the amount recovered
from the insolvent affiliate.

0 4185. EXAMINATION; ANNUAL REPORT

The Association shall be subject to examination and regulation by the
Commissioner._The Board of Directors shall submit to the Commissioner, not
later than May 1 of each year. a financial report for the preceding calendar
vear in_a form approved by the Commissioner and a report of its activities
during the preceding calendar year. Upon request of a member insurer. the
Association shall provide the member insurer with a copy of the report.
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Q 4186. TAX EXEMPTIONS

The Association shall be exempt from payment of all fees and all taxes
levied by Vermont or any of its subdivisions, except taxes levied on real

property.
¢ 4187. IMMUNITY

There shall be no liability on the part of and no cause of action of any
nature shall arise against any member insurer or its agents or employees, the
Association or its agents or employees, members of the Board of Directors, or
the Commissioner or the Commissioner’s representatives for any action or
omission by them in the performance of their powers and duties under this
chapter. This immunity shall extend to the participation in any organization of
one or_more other state associations of similar purposes and to any such
organization and its agents or employees.

¢ 4188. STAY OF PROCEEDINGS: REOPENING DEFAULT
JUDGMENTS

All proceedings in which the insolvent insurer is a party in any court in
Vermont shall be staved 180 days from the date an order of liquidation,
rehabilitation, or conservation is final to permit proper legal action by the
Association on any matters germane to its powers or duties. As to a judgment
under any decision, order, verdict, or finding based on the default, the
Association may apply to have such judgment set aside by the same court that
made such judgment and shall be permitted to defend against such suit on the
merits.

¢ 4189. PROHIBITED ADVERTISEMENT: NOTICE TO POLICY
OWNERS

(a) No person, including a member insurer, or agent or affiliate of a
member insurer, shall make, publish, disseminate, circulate, or place before the
public, or cause directly or indirectly, to be made, published, disseminated,
circulated, or placed before the public, in any newspaper. magazine or other
publication, or in the form of a notice, circular, pamphlet, letter, or poster. or
over any radio station or television station, or in _any other way, any
advertisement, announcement, or _statement, written or oral, that uses the
existence of the Insurance Guaranty Association of Vermont for the purpose of
sales, solicitation, or inducement to purchase any form of insurance or other
coverage covered by this chapter. However, this section shall not apply to the
Vermont Life and Health Insurance Guaranty Association or any other entity
that does not sell or solicit insurance or coverage by a health maintenance

organization.
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(b) Within 180 days after the effective date of this chapter, the Association
shall prepare a summary document describing the general purposes and
current limitations of this chapter and complying with subsection (c) of this
section. This document shall be submitted to the Commissioner for approval.
At the expiration of the 60th day after the date on which the Commissioner
approves the document, a member insurer may not deliver a policy or contract
to a policy owner, contract owner, certificate holder, or enrollee unless the
summary document is delivered to the policy owner, contract owner, certificate
holder, or enrollee at the time of delivery of the policy or contract. The
document shall also be available upon request by a policy owner, contract
owner,_certificate holder, or enrollee. The distribution, delivery, contents, or
interpretation of this document does not guarantee that either the policy or the
contract or the policy owner, contract owner. certificate holder, or enrollee is
covered in the event of the impairment or insolvency of a member insurer. The
document shall be revised by the Association as amendments to the chapter
may require. Failure to receive this document does not give the policy owner,
contract owner,_certificate holder, enrollee, or insured any greater rights than
those stated in this chapter.

(c) The document prepared under subsection (b) of this section shall
contain _a clear and conspicuous disclaimer on_its face. The Commissioner
shall establish the form and content of the disclaimer. The disclaimer shall:

(1) state the name and address of the Association and the Department of
Financial Regulation;

(2) __prominently warn the policy owner, contract owner, certificate
holder. or enrollee that the Association may not cover the policy or contract or,
if coverage is available, it will be subject to substantial limitations and
exclusions and conditioned on continued residence in Vermont;

(3) state the types of policies or contracts for which guaranty funds will
provide coverage;

(4) state that the member insurer and its agents are prohibited by law
from using the existence of the Association for the purpose of sales,
solicitation, or inducement to purchase any form of insurance or health
maintenance organization coverage;

(5) state that the policy owner, contract owner, certificate holder, or
enrollee should not rely on coverage under the Association when selecting an
insurer or health maintenance organization;

(6) explain rights available and procedures for filing a complaint to
allege a violation of any provision of this chapter; and
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(7) _ provide other information as directed by the Commissioner,
including sources for information about the financial condition of insurers,
provided that the information is not proprietary and is subject to disclosure
under Vermont’s Public Records Act.

(d) A member insurer shall retain evidence of compliance with subsection
(b) of this section for so long as the policy or contract for which the notice is
given remains in effect.

¢ 4190. PROSPECTIVE APPLICATION

(a) This chapter shall apply to all matters relating to any impaired or
insolvent insurer for which the Association first became obligated on or after

July 1, 2023.

(b) Matters relating to any impaired or insolvent insurer for which the
Association first became obligated prior to July 1, 2023, shall be governed by
the provisions of this chapter in effect at the time the Association first became
obligated for such matters.

Sec. 10. 8 V.S.A. § 7033 is amended to read.:
§ 7033. INJUNCTIONS AND ORDERS

(a) A receiver appointed in a proceeding under this chapter may at any
time apply for, and any court of general jurisdiction may grant, restraining
orders, preliminary and permanent injunctions, and other orders as may be
deemed necessary and proper to prevent:

(1) the transaction of further business,

(2) the transfer of property;

(3) interference with the receiver or with a proceeding under this
chapter;

(4) waste of the insurer’s assets;
(5) dissipation and transfer of bank accounts;
(6) the institution or further prosecution of any actions or proceedings;

(7) the obtaining of preferences, judgments, attachments, garnishments,
or liens against the insurer, its assets or its policyholders;

(8) the levying of execution against the insurer, its assets or its
policyholders,

(9) the making of any sale or deed for nompayment of taxes or
assessments that would lessen the value of the assets of the insurer;
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(10) the withholding from the receiver of books, accounts, documents, or
other records relating to the business of the insurer, or

(11) any other threatened or contemplated action that might lessen the
value of the insurer’s assets or prejudice the rights of policyholders, creditors,
or shareholders, or the administration of any proceeding under this chapter.

(b) The receiver may apply to a court outside the State for the relief
described in subsection (a) of this section.

(c) _Notwithstanding subsections (a) and (b) of this section, subsection
7054(a) of this title, or any other provision of this chapter to the contrary, no
person, for more than 10 days, shall be restrained, stayed, enjoined, or
prohibited from exercising or enforcing any right or cause of action under any
pledge, security, credit, collateral, loan, advances, reimbursement, or
guarantee agreement or arrangement, or any similar agreement, arrangement,
or other credit enhancement to which a federal home loan bank is a party.

(d) A federal home loan bank exercising its rights regarding collateral
pledged by an insurer-member shall, within seven days after receiving a
redemption request made by the insurer-member, repurchase any of the insurer-
member’s outstanding capital stock in excess of the amount the insurer-
member must hold as a minimum investment. The federal home loan bank
shall repurchase the excess outstanding capital stock only to the extent that it
determines in good faith that the repurchase is both of the following:

(1) permissible under federal laws and regulations and the federal home
loan bank’s capital plan; and

(2) consistent with the capital stock practices currently applicable to the
federal home loan bank’s entire membership.

(e) Not later than 10 days after the date of appointment of a receiver in a
proceeding under this chapter involving an insurer-member of a federal home
loan bank, the federal home loan bank shall provide to the receiver a process
and timeline for the following:

(1) the release of any collateral held by the federal home loan bank that
exceeds the amount that is required to support the secured obligations of the
insurer-member and that is remaining after any repayment of loans, as
determined under the applicable agreements between the federal home loan
bank and the insurer-member;

(2) the release of any collateral of the insurer-member remaining in the
federal home loan bank’s possession following repayment in full of all
outstanding secured obligations of the insurer-member:;
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(3) the payment of fees owed by the insurer-member and the operation,
maintenance, closure, or disposition of deposits and other accounts of the
insurer-member, as mutually agreed upon by the receiver and the federal home
loan bank; and

(4) any redemption or repurchase of federal home loan bank stock or
excess stock of any class that the insurer-member is required to own under
agreements between the federal home loan bank and the insurer-member:

() _Upon the request of a receiver appointed in a proceeding under this
chapter involving a federal home loan bank insurer-member; the federal home
loan bank shall provide to the receiver any available options for the insurer-
member to renew or restructure a loan. In determining which options are
available, the federal home loan bank may consider market conditions, the
terms of any loans outstanding to the insurer-member, the applicable policies
of the federal home loan bank, and the federal laws and regulations applicable
to federal home loan banks.

(2) As used in this section, ‘‘federal home loan bank’ means an institution
chartered under the “Federal Home Loan Bank Act of 1932, 12 U.S.C. 1421,
et seq. and “‘insurer-member” means a member of the federal home loan bank
in question that is an insurer.

Sec. 11. 8 V.S.A. § 7065 is amended to read:
$ 7065. FRAUDULENT TRANSFERS PRIOR TO PETITION

(a) Every transfer made or suffered and every obligation incurred by an
insurer within one year prior to the filing of a successful petition for
rehabilitation or liquidation under this chapter is fraudulent as to then existing
and future creditors if made or incurred without fair consideration, or with
actual intent to hinder, delay, or defraud either existing or future creditors. A
transfer made or an obligation incurred by an insurer ordered to be
rehabilitated or liquidated under this chapter, which is fraudulent under this
section, may be avoided by the receiver, except as to a person who in good
faith is a purchaser, lienor, or obligee, for a present fair equivalent value, and
except that a purchaser, lienor, or obligee, who in good faith has given a
consideration less than fair for such transfer, lien, or obligation, may retain the
property, lien, or obligation as security for repayment. The Court may, on due
notice, order any such transfer or obligation to be preserved for the benefit of
the estate, and in that event, the receiver shall succeed to and may enforce the
rights of the purchaser, lienor, or obligee.

& sk ok

(e) Notwithstanding subsection (a) of this section, section 7066 of this title,
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or any other provision of this chapter to the contrary, no receiver or any other
person shall avoid any transfer of. or any obligation to transfer, money or any
other property arising under or in connection with any pledge, security, credit,
collateral, loan, advances, reimbursement, or guarantee agreement or
arrangement, or _any similar agreement, arrangement, or other credit
enhancement to which a federal home loan bank, as defined in section 7033 of
this title, is a party, that is made, incurred, or assumed prior to or after the
filing of a successful petition for rehabilitation or liquidation under this
chapter._or otherwise would be subject to avoidance under this section or
section 70606 of this title; provided, however, that a transfer may be avoided
under this section or section 7066 of this title if the transfer was made with
actual intent to hinder. delay, or defraud the insurer. a receiver appointed for
the insurer, or existing or future creditors.

Sec. 12. 8 V.S.A. § 7067 is amended to read.:
$ 7067. VOIDABLE PREFERENCES AND LIENS

(a)(1) A preference is a transfer of any of the property of an insurer to or
for the benefit of a creditor, for or on account of an antecedent debt, made or
suffered by the insurer within one year before the filing of a successful petition
for liquidation under this chapter, the effect of which transfer may be to enable
the creditor to obtain a greater percentage of this debt than another creditor of
the same class would receive. If a liquidation order is entered while the
insurer is already subject to a rehabilitation order, then such transfers shall be
deemed preferences if made or suffered within one year before the filing of the
successful petition for rehabilitation, or within two years before the filing of
the successful petition for liquidation, whichever time is shorter:

(2) A preference may be avoided by the liquidator if:
(A) the insurer was insolvent at the time of the transfer of property;

(B) the transfer of property was made within four months before the
filing of the petition,

(C) the creditor receiving it or to be benefited by it or the creditor’s
agent acting with reference to it had, at the time when the transfer of property
was made, reasonable cause to believe that the insurer was insolvent or was
about to become insolvent,; or

(D) the creditor receiving transferred property was an officer, or any
employee or attorney or other person who was in fact in a position of
comparable influence in the insurer to an officer whether or not he or she held
such position, or any shareholder holding directly or indirectly more than five
per centum of any class of any equity security issued by the insurer, or any
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other person, firm, corporation, association, or aggregation of persons with
whom the insurer did not deal at arm’s length.

(3) Where the preference is voidable, the liquidator may recover the
property or, if it has been converted, its value from any person who has
received or converted the property; except where a bona fide purchaser or
lienor has given less than fair equivalent value, he—er—she the purchaser or
lienor shall have a lien upon the property to the extent of the consideration
actually given by himror-her the purchaser or lienor. Where a preference by
way of lien or security title is voidable, the court may on due notice order the
lien or title to be preserved for the benefit of the estate, in which event the lien
or title shall pass to the liquidator:

(4)  Notwithstanding subdivision (2) of this section, or any other
provision of this chapter to the contrary, no receiver or any other person shall
avoid any preference arising under or in connection with any pledge, security,
credit, collateral, loan, advances, reimbursement, or guarantee agreement or
arrangement, or _any similar agreement, arrangement, or other credit
enhancement to which a federal home loan bank, as defined in section 7033 of
this title, is a party.

& sk ok

Sec. 12a. STUDY; AUTOMOBILE INSURANCE,; LABOR RATES; USE
OF AFTERMARKET PARTS,; BUSINESS PRACTICES

(a) In order to ensure that the business practices of automobile insurance
companies in Vermont are fair and reasonable, the Commissioner of Financial
Regulation shall conduct a study of labor rates, the use of aftermarket parts,
market conditions, and other business practices identified in this section. The
Commissioner shall investigate and make findings and recommendations
regarding the following:

(1) The average hourly labor rates charged by auto body shops in
Vermont on both a statewide and a regional basis; the rates charged in other
jurisdictions, including the regions of New York, Massachusetts, and New
Hampshire that share a border with Vermont; and the rates paid by automobile
insurance companies for repair work in Vermont.  In addition, the
Commissioner shall consult with the Economic & Labor Market Information
Division within the Department of Labor to obtain, as a reference, hourly wage
data for auto body and related repairers. The Commissioner shall also take
into consideration other forms of insurance labor reimbursement including flat
rates for repair work, as well as the factors used by auto body shops and
insurance companies to arrive at labor repair rates. Based on this data, the
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Commissioner shall recommend whether Vermont should establish a minimum
labor reimbursement rate for both first- and third-party automobile insurance
claims and, if so, what that rate should be and how it should be adjusted to
reflect market changes such as inflation.

(2) Whether the appraisal practices of automobile insurance companies
and_independent appraisers equally consider the interests of insurance
companies, auto body shops, and consumers.

(3) The extent to which an automobile insurance company controls or
influences repair work done at an auto body shop chosen by the consumer and
how any such control or influence should affect the liability of the insurance
company, particularly regarding the quality and safety of the repair work.

(4) The use of direct repair programs, generally, and their impact on
both the automobile repair industry and consumers.

(5) The disclosures made to a consumer by an insurance company, both
at the point of sale and upon the submission of a claim, as well as the existing
consumer _information developed and maintained by the Department of
Financial Regulation and whether and to what extent additional disclosures
are necessary to ensure a consumer is_adequately informed of their potential
financial exposure under a policy, including with regard to any labor rate
differential, material rate differential, hour differential, and rental differential

for loss of use.

(6) Whether Insurance Regulation I-79-2 (revised) should be updated to
reflect market changes or business practices that may impede the prompt, fair,
and_equitable settlement of claims in which liability has become reasonably
clear. _In particular, the Commissioner shall review Section 8 of the regulation,
which concerns standards for the settlements of property and physical damage
claims, and _further clarify the independence of the appraisals under
subdivision (A)(1); the ability of an insurer to negotiate with a repairer under
subdivision (4)(2); and the ability of an insurer to insist that repairs be done
by a specific repairer under subdivision (A)(3). If the Commissioner
determines revisions to the regulation are necessary, the Commissioner shall
initiate a rulemaking to effectuate those revisions.

(7) _The betterment practices of insurance companies and whether the
valuation methods emploved are legitimate and fair to consumers.

(8) The use of aftermarket or recycled parts in automobile repairs,
including their potential cost savings, and whether aftermarket parts, in
particular. should be certified and whether and to what extent an insurer
should be liable for incidental costs related to the use of aftermarket or
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recycled parts, such as for any necessary modifications, and the notification
that should be provided to a consumer regarding the use of aftermarket or
recycled parts in a repair.

(9) The number and nature of complaints received by the Department of
Financial Regulation with respect to automobile insurance policies. In
addition, the Commissioner shall request and the Attorney General shall
provide the number and nature of any such complaints received by the
Consumer Assistance Program, as well as the number and nature of any
complaints regarding repair work by auto body shops.

(10) Any other acts or practices or market conditions related to
insurance coverage for automobile repairs and whether any additional
regulatory measures are necessary to prevent anticompetitive behavior and
ensure the interests of all parties, especially consumers, are adequately

protected.

(11) How the costs of auto repairs contribute to the price and
availability of automobile insurance in Vermont and whether the establishment
of a minimum labor rate and all other findings and recommendations made by
the Commissioner pursuant to this section could impact the price and
availability of automobile insurance in Vermont.

(b) The Commissioner shall establish a process for soliciting and receiving
input regarding the matters addressed in this section from stakeholders,
including insurance companies, consumers, auto body shops, and any other
persons deemed appropriate by the Commissioner.

(c) The Commissioner of Financial Regulation shall submit a final report
that includes the Commissioner’s finding and recommendations under this
section to the House Committee on Commerce and Economic Development and
the Senate Committees on Finance and on Judiciary on or before November
15, 2024 and shall submit an interim progress report to the same legislative
committees on or before January 15, 2024.

Sec. 13. EFFECTIVE DATE
This act shall take effect on July 1, 2023.




