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S.91

Introduced by Senators Lyons and Sears

Referred to Committee on Judiciary

Date: February 17, 2023

Subject: Criminal procedures; competency to stand trial insanity as a defense
Statement of purpose of bill as introduced: This bill proposes to make several
changes to the law of competency to stand trial and the insanity defense in
criminal proceedings, including decoupling the procedures for determining
competency and sanity so that a competency determination must be made
before an insanity defense can be raised, requiring that the defendant’s mental
health records be released to the psychiatrist conducting the evaluation when
the defendant’s competency is at issue, establishing a presumption that a
defendant is competent, and requiring the Department of Mental Health and
the Department of Disabilities, Aging, and Independent Living to develop a

plan for a competency restoration program.

An act relating to competency to stand trial and insanity as a defense

It is hereby enacted by the General Assembly of the State of Vermont:



10

11

12

13

14

15

16

17

18

19

20

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE  S.91
2023 Page 2 of 24

(1) A person is not responsible for criminal conduct if at the time of
such cofduct as a result of mental disease or defect he-ershe the person lacks
adequate cajacity either to appreciate the criminality of his-er-her the person’s
conduct or to cOform his-erher the person’s conduct to the requirements of
law.

(2) The terms “m8tal disease or defect” do not include an abnormality
manifested only by repeated%iminal or otherwise anti-social conduct. The
terms “mental disease or defect’ $hal-inelade includes congenital and
traumatic mental conditions as well #disease.

(b) The defendant shall have the burd§g of proof in establishing insanity as
an affirmative defense by a preponderance of%he evidence. The defendant

shall be responsible for hiring the defendant’s owWforensic evaluator for the

purpose of establishing insanity and may raise insanitWas a defense at any time

during the proceedings pursuant to Rule 12 of the Vermom§Rules of Criminal
Procedure.

Sec. 2. 13 V.S.A. § 4814 is amended to read:

§ 4814. ORDER FOR EXAMINATION

(a) Any court before which a criminal prosecution is pending may orde¥
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(2) when the defendant, Wge State, or an attorney, guardian, or other
person acting on behalf of the defegant, raises before such court the issue of
whether the defendant is mentally comMgtent to stand trial for the alleged

offense; or

(4) when the court believes that there is doubt as¥o the defendant’s
mental competency to be tried for the alleged offense.
(b) Sueh The order may be issued by the court on its own n¥gtion, or on
motion of the State, the defendant, or an attorney, guardian, or othdperson
acting on behalf of the defendant. The examination shall be at the expdgse of

the moving party, provided that the State shall pay for the competency
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reldgant records to the examiner, including all juvenile and adult court, mental

health, %d other health records.

Sec. 3. 13 A. § 4815 is amended to read:
§ 4815. PLACKROF EXAMINATION; TEMPORARY COMMITMENT
* % %
(c) A motion for exalgination shall be made as soon as practicable after a
party or the court has good 18th reason to believe that there are grounds for an

examination. A motion for an eMgmination shall detail the facts indicating

incompetency on which the motion 1%based and shall certify that the motion is

made after the moving party has met wittgand personally observed the

defendant. An attorney making such a motiofyshall be subject to the potential
sanctions of Rule 11 of the Vermont Rules of CivlProcedure.

(d) Upon the making of a motion for examination§f the court finds

sufficient facts to order an examination, the court shall orMr a mental health

screening to be completed by a designated mental health profc§gional while the
defendant is still at the court.
(e) If the screening cannot be commenced and completed at the colghouse

within two hours from the time of the defendant’s appearance before the cOyrt,
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des\gnated mental health professional and consider the facts and circumstances
surrourding the charge and observations of the defendant in court. If the court
finds suffickgnt facts to order an examination, it may be ordered to be
completed in tiWg least restrictive environment deemed sufficient to complete
the examination, cigsistent with subsection (a) of this section.

% ok %

(h) Exeeptupen-good-clseshown,-defendants Defendants charged with
misdemeanor offenses who are%got in the custody of the Commissioner of

Corrections shall be examined on alyoutpatient basis for mental competency

unless the court makes written findings%n the record that there is good cause

for an inpatient evaluation. Examinations §gcurring in the community shall be

conducted at a location within 60 miles of the Mgfendant’s residence or at

another location agreed to by the defendant.

% ok %

Sec. 4. 13 V.S.A. § 4816 is amended to read:
§ 4816. SCOPE OF EXAMINATION; REPORT; EVIDENC

(a) Examinations provided for in section 4815 of this title shall'%ave
reference to ene-er-beoth-of the follewing:

b mental competency of the person examined to stand trial for the
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b) A competency evaluation for an individual thought to have a
develofgnental disability shall include a current evaluation by a psychologist
skilled in a%gessing individuals with developmental disabilities.

(c)H As sOgn as practicable after the examination has been completed, the
examining psychialyst or, if applicable under subsection (b) of this section, the
psyehiatrist-and the psyghologist shall prepare a report containing findings in
regard to the applicable prdisions of subsection (a) of this section. The report
shall be transmitted to the courtiissuing the order for examination, and copies
of the report sent to the State’s Att8gney, to the respondent, to the respondent’s
attorney if the respondent is represente®by counsel, to the Commissioner of
Mental Health, and, if applicable, to the Dégartment of Disabilities, Aging,
and Independent Living.
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(d) No statemen®gnade in the course of the examination by the person
examined, whether or nOhe-ershe the person has consented to the
examination, shall be admitt8 as evidence in any criminal proceeding for the
purpose of proving the commissi§n of a criminal offense or for the purpose of
impeaching testimony of the person &amined.

(e) The relevant portion of a psychiatist’s report shall be admitted into
evidence as an exhibit on the issue of the perS§n’s mental competency to stand
trial and the opinion shall be conclusive on the isS§e if agreed to by the parties
and if found by the court to be relevant and probative%gn the issue.

(f) Introduction of a report under subsection (d) of thiS\gection shall not
preclude either party or the court from calling the psychiatrist§gho wrote the
report as a witness or from calling witnesses or introducing other f§levant

evidence. Any witness called by either party on the issue of the defendgnt’s

competency shall be at the State’s expense, or, if called by the court, at the
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§ 4417. COMPETENCY TO STAND TRIAL; DETERMINATION

(a) W\ defendant shall be presumed to be competent.

(b) A p¥son shall not be tried for a criminal offense if he-or-she the person
is incompetent % stand trial.

b)(c) If a persdy indicted, complained, or informed against for an alleged
criminal offense, an atf§ney or guardian acting in his-er-her the person’s
behalf, or the State, at any %me before final judgment, raises before the court
before which such person is tri8g or is to be tried, the issue of whether such
person is incompetent to stand trial§or if the court has reason to believe that
such person may not be competent to s#nd trial, a hearing shall be held before
such court at which evidence shall be receiWgd and a finding made regarding
his-er-her the person’s competency to stand trity However, in cases where the
court has reason to believe that such person may bdgncompetent to stand trial
due to a mental disease or mental defect, such hearing Sgall not be held until
an examination has been made and a report submitted by afyexamining
psychiatrist in accordance with sections 4814-4816 of this title

te)(d) A person who has been found incompetent to stand trial My an
alleged offense may be tried for that offense if, upon subsequent hearinfg such

person is found by the court having jurisdiction of his-erher the person’s tigl
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§ 4420. HEARING REGARDING COMMITMENT
(a) When a person charged on information, complaint, or indictment with a

criminal of¥gnse:

(1) er rted by the examining psychiatri Wing exa

481448
& &

the-alleged-offense: [R8gealed.

(2) Isis found uponWgaring pursuant to section 4817 of this title to be
incompetent to stand trial due (§a mental disease or mental defect:;

(3) Isis not indicted upon h&dying by grand jury by reason of insanity at
the time of the alleged offense, duly ceMgfied to the court:; or

(4) Ypen upon trial by court or jury % acquitted by reason of insanity at
the time of the alleged offense; the court befordgvhich such person is tried or is
to be tried for such offense, shall hold a hearing foMghe purpose of determining
whether such person should be committed to the custod of the Commissioner
of Mental Health. Such person may be confined in jail or e other suitable
place by order of the court pending hearing for a period not ex&eding +5 21
days.

(b) When a person is found to be incompetent to stand trial, has notgeen

indicted by reason of insanity for the alleged offense, or has been acquitted¥g
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Th&Department of Mental Health and, if applicable, the Department of
DisabilNes, Aging, and Independent Living shall be entitled to appear and call
witnesses al§ghe proceeding.

(¢) A commWMment order issued pursuant to this chapter shall not modify or

vacate orders conceMing conditions of release or bail issued pursuant to

chapter 229 of this title.'%nd the commitment order shall remain in place unless

expressly modified, provide®hat inpatient treatment shall be permitted if a

person who is held without bail M&found to be in need of inpatient treatment

under this chapter.

Sec. 7. COMPETENCY RESTORATION, PROGRAM PLAN

On or before November 15, 2023. the Deptment of Mental Health and the

Department of Disabilities, Aging, and Independt Living shall report a plan

for a competency restoration program to the GovernoMgthe Senate Committees

on Judiciary and on Health and Welfare, and the House C®gnmittees on

Judiciary, on Health Care, and on Human Services. The reporshall include
recommendations for best practices, any changes to law necessary ¥ establish

the program, estimated costs, and a proposal for implementing the pro®gam.

Sec. 8. EFFECTIVE DATE
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S®01. TEST OF INSANITY IN CRIMINAL CASES
(M, The test when used as a defense in criminal cases shall be as follows:

A person is not responsible for criminal conduct if at the time of
such conXct as a result of mental disease or defect he-or-she the person lacks
adequate ¥pacity either to appreciate the criminality of his—er—her the

person’s coruct or to conform his—er—her the person’s conduct to the
requirements of¥aw.

(2) The terMg “mental disease or defect” do not include an abnormality
manifested only bWyrepeated criminal or otherwise anti-social antisocial

conduct. The term¥ “mental disease or defect” shall—inelude includes
congenital and traumat®mental conditions as well as disease.

(b) The defendant shal®Qave the burden of proof in establishing insanity as
an affirmative defense by Mpreponderance of the evidence. The defendant
shall be responsible for hirin®he defendant’s own forensic evaluator for the
purpose of establishing insani® provided that the State shall pay for the
evaluation of an indigent defendah

Sec. 2. 13 V.S.A. § 4814 is amended ¥ read.:
§$4814. ORDER FOR EXAMINATIO

(a) Any court before which a criminal Rgosecution is pending may order the
Department of Mental Health to have the degndant examined by a psychiatrist
at any time before, during, or after trial, and®efore final judgment in any of
the following cases:

(1) when the defendant enters a plea of notguilty, or when such a plea
o toypo o % ho dofendant’ hala o 33 1 e—o VeSO o A 4 .."".
or—to—introdiee—exp 6 atine—to— cl-di%ed 6 -::
requiredforthe-offense-charged; [Repealed.]

(2) when the defendant, the State, or an attorney, gulian, or other
person acting on behalf of the defendant, raises before such cou® the issue of
whether the defendant is mentally competent to stand trial forWhe alleged
offense; or

(3) when the court believes that there i 6
3 —o# [Repealed. ]

(4) when the court believes that there is doubt as to the defendamls

A1 H o O o Ao A
aou’ O v (1Ci
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Wion of the State, the defendant, or an attorney, guardian, or other person
act®g on behalf of the defendant. The examination shall be at the expense of
the iMQving party, provided that the State shall pay for the competency
evaluat®gn of an indigent defendant whose competency is at issue.

(c) ArRrder issued pursuant to this section or Rule 16.1 of the Vermont
Rules of CrMginal Procedure shall order the release of all relevant records to
the examiner, Wcluding all juvenile and adult court, mental health, and other
health records.

(d) Notwithstading any other provision of law, an examination ordered
pursuant to subsectio (a) of this section may be conducted by a doctoral-level
psychologist trained forensic _psychology and licensed under 26 V.S.A.
chapter 55. This subsect®n shall be repealed on July 1, 2024.

Sec. 3. 13 V.S.A. § 4815 is Mgended to read.:
§4815. PLACE OF EXAMI. TON; TEMPORARY COMMITMENT

& sk ok

(c) A motion for examination sh&l be made as soon as practicable after a
party or the court has good faith rea¥pn to believe that there are grounds for
an examination. A motion for an examMation shall detail the facts indicating
incompetency on which the motion is basd and shall certifv that the motion is
made after the moving party has met Wth or personally observed the
defendant. An attorney making such a motioMghall be subject to the potential
sanctions of Rule 11 of the Vermont Rules of CivProcedure.

(d) Upon the making of a motion for exan®gation, if the court finds
sufficient facts to order an examination, the court s/l order a mental health
screening to be completed by a designated mental healMgprofessional while the
defendant is still at the court.

(e) If the screening cannot be commenced and complete®at the courthouse
within two hours from the time of the defendant’s appearancé®efore the court,
the court may forgo consideration of the screener’s recommend®ons.

(f) The court and parties shall review the recommend®on of the
designated mental health professional and consider the MNgts and
circumstances surrounding the charge and observations of the defeRgant in
court. If the court finds sufficient facts to order an examination, it igy be
ordered to be completed in the least restrictive environment deemed suffi®ent
to complete the examination, consistent with subsection (a) of this section.
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sdemeanor offenses who are not in the custody of the Commissioner of
CoMgctions shall be examined on an outpatient basis for mental competency
unlesM\the court makes findings on the record that there is good cause for an
inpatieM, evaluation. Examinations occurring in the community shall be
conducte®at a location within 60 miles of the defendant’s residence or at
another loNion agreed to by the defendant.

k sk ok

Sec. 4. 13 V.S. AR 4816 is amended to read:
§4816. SCOPE O XAMINATION, REPORT: EVIDENCE

(a) ExaminationsNprovided for in section 4815 of this title shall have
reference to ene-or-bothWf the following:

4 mental compet®ey of the person examined to stand trial for the
alleged offense.

41 At 113 O A O o opd A
G v O [ O vV O 222253417 2V,

(b) A competency evaluati®& for an individual thought to have a
developmental disability shall inclie a current evaluation by a psychologist
skilled in assessing individuals with d®elopmental disabilities.

(c)t} As soon as practicable after th@xamination has been completed, the
examining psychiatrist or, if applicable un&y subsection (b) of this section, the
psyehiatrist-and the psychologist shall prepMg a report containing findings in
regard to the applicable provisions of subsecti® (a) of this section. The report
shall be transmitted to the court issuing the ord®g for examination, and copies
of the report sent to the State’s Attorney, to the res§pndent, to the respondent’s
attorney if the respondent is represented by couns to the Commissioner of
Mental Health, and, if applicable, to the Departmemof Disabilities, Aging,
and Independent Living.
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A No statement made in the course of the examination by the person
examiMgd, whether or not he—er—she the person has consented to the
examindon, shall be admitted as evidence in any criminal proceeding for the
purpose ogproving the commission of a criminal offense or for the purpose of

impeaching ¥gstimony of the person examined.

(e) The reRyant portion of a psychiatrist’s report shall be admitted into
evidence as an eXgibit on the issue of the person’s mental competency to stand
trial and the opini®g shall be conclusive on the issue if agreed to by the parties
and if found by the cqrt to be relevant and probative on the issue.

(f) Introduction of W report under subsection (d) of this section shall not
preclude either party or Wge court from calling the psychiatrist who wrote the
report as a witness or frowg calling witnesses or introducing other relevant
evidence. Any witness calle® by either party on the issue of the defendant’s
competency shall be at the St¥g's expense, or, if called by the court, at the
court’s expense.

Sec. 5. 13 V.S.A. § 4817 is amende®o read.:
§4817. COMPETENCY TO STAND RIAL; DETERMINATION

(a) A defendant shall be presumed ¥ be competent and shall have the
burden of proving incompetency by a prepoRgderance of the evidence.

(b) A person shall not be tried for a crimir offense if he-or-she the person
is found incompetent to stand trial by a prepond®&ance of the evidence.

tb)(c) If a person indicted, complained, or infned against for an alleged
criminal offense, an attorney or guardian acting iRHhis—or—her the person’s
behalf, or the State, at any time before final judgmenMgaises before the court
before which such person is tried or is to be tried, theNgsue of whether such
person is incompetent to stand trial, or if the court has r&son to believe that
such person may not be competent to stand trial, a hearing sWgll be held before
such court at which evidence shall be received and a finding€ade regarding
his-or-her the person’s competency to stand trial. However, in O%ges where the
court has reason to believe that such person may be incompetent W stand trial
due to a mental disease or mental defect, such hearing shall not b&eld until
an examination has been made and a report submitted by an eMgmining
psychiatrist in accordance with sections 4814—4816 of this title.

tey(d) A person who has been found incompetent to stand trial foRan
alleged offense may be tried for that offense if, upon subsequent hearing, sut

> O OOurrct oy O Ct S Ct O O O [ O Ct
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S 6. 13 V.S.A. §4820 is amended to read:
S 458). HEARING REGARDING COMMITMENT

(a) en a person charged on information, complaint, or indictment with a
criminal &ense:
(1) Mgreporied by the examining pyvetiia oltlowing—e

N a1 O L. WePatT g1 4 49 1A A L itlo 0 A 4 PRPSTE
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he-alleged-offerMg- [Repealed. ]

(2) Is is foulRg upon hearing pursuant to section 4817 of this title to be
incompetent to stand¥gial due to a mental disease or mental defect-;

(3) #s is not indigd upon hearing by grand jury by reason of insanity at
the time of the alleged off&se, duly certified to the court:; or

(4) Epon upon trial DRcourt or jury is acquitted by reason of insanity at
the time of the alleged offenseMghe court before which such person is tried or is
to be tried for such offense, shal®gold a hearing for the purpose of determining
whether such person should be cOWgmitted to the custody of the Commissioner
of Mental Health. Such person mape confined in jail or some other suitable
place by order of the court pending IMgring for a period not exceeding 45 21
days.

(b) When a person is found to be incolgpetent to stand trial, has not been
indicted by reason of insanity for the allegegffense, or has been acquitted by
reason of insanity at the time of the alleged off&se, the person shall be entitled
to have counsel appointed from Vermont Legal AN to represent the person. The
Department of Mental Health and, if appligble, the Department of
Disabilities, Aging, and Independent Living shall W entitled to appear and
call witnesses at the proceeding.

(c) Notwithstanding any other provision of law, a coMgitment order issued
pursuant to this chapter shall not modify or vacateNrders concerning
conditions of release or bail issued pursuant to chapter 22%of this title, and
the commitment order shall remain in place unless expMgssly modified,
provided that inpatient treatment shall be permitted if a persoMywho is held
without bail is found to be in need of inpatient treatment under thissghapter.

Governor,_the Senate Commzttees on Judiciary and 0 mali e and Welfare, Ma

ho LA o Qna19 o0 Qy d L a1 an Hoaglth qro and own i 7rm q .
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&Mgnt. If a competency restoration plan is recommended, the report shall
inc m ommendations for best practices, any changes to law necessary to
estabRsh tIM&program, estimated costs, and a proposal for implementing the
progral

(a) The Jo

ke Oversight Committee shall review whether
Vermont law sho ' and sanity examinations of defendants
under 13 V.S.A. gd, in addition to psychiatrists and
doctoral-level psych®&ogists trained in foreMgc psychology, by other doctoral-
level mental health pWgviders, psychiatric nuPg practitioners, or _any other
professionals. The ConNgittee’s recommendation iMger subsection (b) of this
section shall reflect its deMgrmination of which professi®gls, if any, should be
permitted to conduct the colMgetency and sanity examinatio?

(b) On or before NovembeMyl 5, 2023, the Committee shall re®agmend any
changes it deems advisable to I W/.S.A. § 4814(d) (permitting compe™gcy and
sanity examinations by doctord&level psvchologists trained in forgsic

Sec. 7. COMPETENCY RESTORATION, PROGRAM PLAN

On or before November 15, 2023, the Mepartment of Mental Health and the
Department of Disabilities, Aging, and In¥egpendent Living, in consultation
with interested parties, shall report to the GoWgrnor. the Senate Committees on
Judiciary and on Health and Welfare, and the FRuse Committees on Judiciary,
on Health Care, and on Human Services on wheMger a plan for a competency
restoration program should be adopted in VeMgont. If a competency
restoration plan is recommended, the report shall incMgle recommendations for
best practices, any changes to law necessary to Mablish the program,
estimated costs, and a proposal for implementing the proXam.

Sec. 8. JOINT LEGISLATIVE JUSTICE OVERSIGHT COMITTEE
REVIEW,; COMPETENCY AND SANITY EXAMINATXINS

(a) The Joint Legislative Justice Oversight Committee shall r&iew whether
Vermont law should permit competency and sanity examinations oRdefendants
under 13 V.S.A. § 4814 to be conducted, in addition to psychidists and
doctoral-level psychologists trained in forensic psychology, by other &ctoral-
level mental health providers, psychiatric nurse practitioners, or anWother
professionals. The review shall include consideration of laws on the isstg in
other states and whether any changes to 13 V.S.A. § 4814 or any otMgr
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suMgction (c) of this section shall reflect its determination of which
profesSgnals, if any, should be permitted to conduct the competency and sanity
examination

(b) The Jom Legislative Justice Oversight Committee shall conduct the
review of competerMg and sanity evaluation procedures required by subsection
(a) of this section at n®gnore than four of its 2023 meetings. Two members of
the Senate Committee on'Wealth and Welfare appointed by the Chair of that
Committee _and two membMg of the House Committee on Health Care
appointed by the Chair of that &gmmittee shall be permitted to attend and
participate in the meetings. Men™gs of the Committees on Health and
Welfare and on Health Care who attei™ghe meetings as authorized by this
section shall be permitted to participate in g Justice Oversight Committee’s
development of the recommendations required bWgubsection (c) of this section.

(c) On or before November 15, 2023, the CommMge shall recommend any
changes it deems advisable to 13 V.S.A. § 4814(d) (pern®ging competency and
sanity _examinations by doctoral-level psychologists trged in forensic
psychology) to the Senate and House Committees on JudiciMg the Senate
Committee on Health and Welfare, and the House Committee on HOWgh Care.

Sec. 9. EFFECTIVE DATE

Sec. 1. 13 V.S.A. § 4801 is amended to read.:
§4801. TEST OF INSANITY IN CRIMINAL CASES
(a) The test when used as a defense in criminal cases shall be as follows:

(1) A person is not responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect he-or-she the person lacks
adequate capacity either to appreciate the criminality of his—er—her the
person’s conduct or to conform his—er—her the person’s conduct to the
requirements of law.

(2) The terms “mental disease or defect” do not include an abnormality
manifested only by repeated criminal or otherwise anti-social antisocial

conduct. The terms “mental disease or defect” shall—inelude includes
congenital and traumatic mental conditions as well as disease.

(b) The defendant shall have the burden of proof in establishing insanity as
an affirmative defense by a preponderance of the evidence. The defendant
shall be responsible for hiring the defendant’s own forensic evaluator for the
purpose_of establishing insanity, provided that the Office of the Defender
General shall pay for the evaluation of an indigent defendant.
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Sec. 2. 13 V.S.A. § 4814 is amended to read:
§4814. ORDER FOR EXAMINATION OF COMPETENCY

(a) Any court before which a criminal prosecution is pending may order the
Department of Mental Health to have the defendant examined by a psychiatrist
at any time before, during, or after trial, and before final judgment in any of
the following cases:

(2) when the defendant, the State, or an attorney, guardian, or other
person acting on behalf of the defendant; raises before such court the issue of
whether the defendant is mentally competent to stand trial for the alleged
offense; or

(3) when—the—counrt-believes—that-there—is—dowbt-as—to—the—defendants
sanity-at-the-time-of the-alleged-offense—or [Repealed. ]

(4) when the court believes that there is doubt as to the defendant’s
mental competency to be tried for the alleged offense.

(b) Sueh The order may be issued by the court on its own motion; or on

motion of the State, the defendant, or an attorney, guardian, or other person
acting on behalf of the defendant.

(c) An order issued pursuant to this section or Rule 16.1 of the Vermont
Rules of Criminal Procedure shall order the release of all relevant records to
the examiner, including all juvenile and adult court, mental health, and other
health records.

(d) Notwithstanding any other provision of law, an examination ordered
pursuant to subsection (a) of this section may be conducted by a doctoral-level
psychologist trained in forensic psychology and licensed under 26 V.S.A.
chapter 55. This subsection shall be repealed on July 1, 2024.

(e) After an initial competency determination, a court may order
subsequent evaluations of a defendant to be performed by the Department of
Mental Health only upon a showing of changed circumstances. In determining
whether to order subsequent evaluations, the court shall consider a treating
physician’s _clinical evidence, if any, indicating that the defendant’s
competency may have changed. This section shall not limit the parties’
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abilities to secure their own evaluations voluntarily or under Vermont Rule of
Criminal Procedure 16.1.

(1) _The court may issue a warrant for the arrest of a defendant who, after
receiving notice of an evaluation ordered under this section, fails to appear for
the evaluation.

Sec. 3. 13 V.S.A. § 4815 is amended to read.:
§4815. PLACE OF EXAMINATION; TEMPORARY COMMITMENT

& sk ok

(c) A motion for examination shall be made as soon as practicable after a
party or the court has good faith reason to believe that there are grounds for
an examination. A motion for an examination shall detail the facts indicating
incompetency on which the motion is based and shall certify that the motion is
made after the moving party has met with or personally observed the
defendant. An attorney making such a motion shall be subject to the potential
sanctions of Rule 11 of the Vermont Rules of Civil Procedure.

(d) Upon the making of a motion for examination, if the court finds
sufficient facts to order an examination, the court shall order a mental health
screening to be completed by a designated mental health professional while the
defendant is still at the court.

(e) If the screening cannot be commenced and completed at the courthouse
within two hours from the time of the defendant’s appearance before the court,
the court may forgo consideration of the screener’s recommendations.

(f) The court and parties shall review the recommendation of the
designated mental health professional and consider the facts and
circumstances surrounding the charge and observations of the defendant in
court. If the court finds sufficient facts to order an examination, it may be
ordered to be completed in the least restrictive environment deemed sufficient
to complete the examination, consistent with subsection (a) of this section.

& sk ok

(h) Exeept-upon-good-canse—shown—defendants Defendants charged with

misdemeanor offenses who are not in the custody of the Commissioner of
Corrections shall be examined on an outpatient basis for mental competency
unless the court makes findings on the record that there is good cause for an
inpatient evaluation. Examinations occurring in the community shall be
conducted at a location within 60 miles of the defendant’s residence or at
another location agreed to by the defendant.

& sk ok
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Sec. 4. 13 V.S.A. § 4816 is amended to read.:
§4816. SCOPE OF EXAMINATION; REPORT; EVIDENCE
(a) Examinations provided for in section 4815 of this title shall have

reference to ene-er-both-of the following:

4 mental competency of the person examined to stand trial for the
alleged offense.

(b) A competency evaluation for an individual thought to have a
developmental disability shall include a current evaluation by a psychologist
skilled in assessing individuals with developmental disabilities.

(c)t} As soon as practicable after the examination has been completed, the
examining psychiatrist or, if applicable under subsection (b) of this section, the
psyehiatrist-and the psychologist shall prepare a report containing findings in
regard to the applicable provisions of subsection (a) of this section. The report
shall be transmitted to the court issuing the order for examination, and copies
of the report sent to the State’s Attorney, to the respondent, to the respondent’s
attorney if the respondent is represented by counsel, to the Commissioner of
Mental Health, and, if applicable, to the Department of Disabilities, Aging,
and Independent Living.

(d) No statement made in the course of the examination by the person
examined, whether or not he—er—she the person has consented to the
examination, shall be admitted as evidence in any criminal proceeding for the
purpose of proving the commission of a criminal offense or for the purpose of
impeaching testimony of the person examined.
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(e) The relevant portion of a psychiatrist’s report shall be admitted into
evidence as an exhibit on the issue of the person’s mental competency to stand
trial and the opinion shall be conclusive on the issue if agreed to by the parties
and if found by the court to be relevant and probative on the issue.

(f) Introduction of a report under subsection (d) of this section shall not
preclude either party or the court from calling the psychiatrist who wrote the
report as a witness or from calling witnesses or introducing other relevant
evidence. Any witness called by either party on the issue of the defendant’s
competency shall be at the State’s expense, or, if called by the court, at the
court’s expense.

Sec. 5. 13 V.S.A. § 4817 is amended to read.:
§4817. COMPETENCY TO STAND TRIAL;, DETERMINATION

(a) A defendant shall be presumed to be competent and shall have the
burden of proving incompetency by a preponderance of the evidence.

(b) A person shall not be tried for a criminal offense if he-or-she the person
is found incompetent to stand trial by a preponderance of the evidence.

tb)(c) If a person indicted, complained, or informed against for an alleged
criminal offense, an attorney or guardian acting in his—er—her the person’s
behalf, or the State, at any time before final judgment, raises before the court
before which such person is tried or is to be tried, the issue of whether such
person is incompetent to stand trial, or if the court has reason to believe that
such person may not be competent to stand trial, a hearing shall be held before
such court at which evidence shall be received and a finding made regarding
his-or-her the person’s competency to stand trial. However, in cases where the
court has reason to believe that such person may be incompetent to stand trial
due to a mental disease or mental defect, such hearing shall not be held until
an examination has been made and a report submitted by an examining
psychiatrist in accordance with sections 4814—4816 of this title.

tey(d) A person who has been found incompetent to stand trial for an
alleged offense may be tried for that offense if, upon subsequent hearing, such
person is found by the court having jurisdiction of his-erher the person’s trial
for the offense to have become competent to stand trial.

Sec. 6. 13 V.S.A. § 4820 is amended to read.:
$4820. HEARING REGARDING COMMITMENT

(a) When a person charged on information, complaint, or indictment with a
criminal offense:
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(2) Is is found upon hearing pursuant to section 4817 of this title to be
incompetent to stand trial due to a mental disease or mental defect-;

(3) #s is not indicted upon hearing by grand jury by reason of insanity at
the time of the alleged offense, duly certified to the court:; or

(4) Ypoen upon trial by court or jury is acquitted by reason of insanity at
the time of the alleged offense; the court before which such person is tried or is
to be tried for such offense, shall hold a hearing for the purpose of determining
whether such person should be committed to the custody of the Commissioner
of Mental Health. Such person may be confined in jail or some other suitable
place by order of the court pending hearing for a period not exceeding 45 21
days.

(b) When a person is found to be incompetent to stand trial, has not been
indicted by reason of insanity for the alleged offense, or has been acquitted by
reason of insanity at the time of the alleged offense, the person shall be entitled
to have counsel appointed from Vermont Legal Aid to represent the person. The
Department of Mental Health and, if applicable, the Department of
Disabilities, Aging, and Independent Living shall be entitled to appear and
call witnesses at the proceeding.

(c) Notwithstanding any other provision of law, a commitment order issued
pursuant to this chapter shall not modify or vacate orders concerning
conditions of release or bail issued pursuant to chapter 229 of this title, and
the commitment order shall remain in place unless expressly modified,
provided that inpatient treatment shall be permitted if a person who is held
without bail is found to be in need of inpatient treatment under this chapter.

Sec. 7. COMPETENCY RESTORATION PROGRAM PLAN

(a)(1) On or before November 15, 2023, the Department of Mental Health
and the Department of Disabilities, Aging, and Independent Living shall report
to the Governor, the Senate Committees on Judiciary and on Health and
Welfare, and the House Committees on Judiciary, on Health Care, and on
Human Services on whether a plan for a competency restoration program
should be adopted in Vermont.

(2) For purposes of the report required by the section:

(A) the Department of Mental Health and the Department of
Disabilities, Aging, and Independent Living shall consult with:

(i) the Chief Superior Judge or designee;
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(ii) the Commissioner of Corrections or designee;

(iii) the Executive Director of the Department of State’s Attorneys
and Sheriffs or designee;

(iv) the Executive Director of the Vermont Center for Crime Victim
Services or designee;

(v) _the Vermont Legal Aid Disability Law Project; and

(vi) the Defender General or designee; and

(B)  consideration shall be given to providing notification and
information to victims of record.

(b) _If a competency restoration plan is recommended, the report shall
include recommendations for best practices, any changes to law necessary to
establish the program, estimated costs, and a proposal for implementing the

program.

Sec. 8. JOINT LEGISLATIVE JUSTICE OVERSIGHT COMMITTEE
REVIEW; COMPETENCY EXAMINATIONS

(a) The Joint Legislative Justice Oversight Committee shall review whether
Vermont law should permit competency examinations of defendants under 13
V.S.A. § 4814 to be conducted, in addition to psychiatrists and doctoral-level
psychologists trained in forensic psychology, by other doctoral-level mental
health providers, psychiatric nurse practitioners, or any other professionals.
The review shall include consideration of laws on the issue in other states and
whether any changes to 13 V.S.A. § 4814 or any other Vermont laws are
necessary to permit referral of the evaluation to a psychiatrist when
appropriate. The Committee’s recommendation under subsection (c) of this
section shall reflect its determination of which professionals, if any, should be
permitted to conduct the competency examinations.

(b) The Joint Legislative Justice Oversight Committee shall conduct the
review of competency evaluation procedures required by subsection (a) of this
section at not more than four of its 2023 meetings. Two members of the Senate
Committee on Health and Welfare appointed by the Chair of that Committee
and two members of the House Committee on Health Care appointed by the
Chair of that Committee shall be permitted to attend and participate in the
meetings. Members of the Committees on Health and Welfare and on Health
Care who attend the meetings as authorized by this section shall be permitted
to participate in the Justice QOversight Committee’s development of the
recommendations required by subsection (c) of this section.

(c) On or before November 15, 2023, the Committee shall recommend any
changes it deems advisable to 13 V.S.A. § 4814(d) (permitting competency
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examinations by doctoral-level psychologists trained in forensic psychology) to
the Senate and House Committees on Judiciary, the Senate Committee on
Health and Welfare, the House Committee on Health Care, and the House
Committee on Human Services.

Sec. 9. REPORT ON CUMULATIVE COMPETENCY EVALUATIONS

On or before December 15, 2023, the Department of Mental Health, in
consultation with the Department of Disabilities, Aging, and Independent
Living shall report on cumulative competency evaluations to the House
Committees on Judiciary and Health Care and the Senate Committees on
Judiciary and Health and Welfare. The report shall include recommendations
on_how to address competency evaluations of persons who have already been
determined incompetent to stand trial in another matter. including whether
previous evaluations may be used or relied upon for subsequent evaluations.

Sec. 10. EFFECTIVE DATE
This act shall take effect on July 1, 2023.




