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H.645

Introduced by Representatives Dolan of Essex Junction, Arsenault of
Williston, Chapin of East Montpelier, Christie of Hartford,
LaLonde of South Burlington, and Rachelson of Burlington
Referred to Committee on
Date:
Subject: Crimes; criminal procedure; restorative justice
Statement of purpose of bill as introduced: This bill proposes to create pre-
charge and post-charge diversion programs under the administration of the
Community Justice Unit of the Office of Attorney General, and in consultation
with the Department of State’s Attorneys and Sheriffs, for certain eligible
offenses and persons. The Department of State’s Attorneys and Sheriffs has
the ability to create pre-charge and post-charge diversion policies, provided
they contain certain statutorily proscribed minimums and are done in
consultation with the Community Justice Unit and others. These statutory
standards contain minimum requirements for the administration of the
diversion programs, eligibility and referral processes, rights and
responsibilities, and confidentiality. The bill also proposes to create a post-
adjudication reparative program under the administration of the Department of
Corrections, in consultation with the Judiciary, governed by memoranda of

understanding that are required to outline eligible offenses, a process to
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supplement eligible offenses, evidence-based screening procedures, and

confidentiality provisions.

An act relating to the expansion of approaches to restorative justice

It is hereby enacted by the General Assembly of the State of Vermont:

A lh a1t o 1o amondad ~

CHAPTER 7. ATTORNEY GENERAL

Subchapter 1. Election; Authority:; Duties

§ 151. ELECTIGR AND TERM

Subchapter % Restorative Justice Approaches

§ 163. JUVENILE COURT DIVERQION PROJECT PROGRAM

(a) Purpose.

(1) The Attorney General shall develop Mg administer a juvenile court

diversion prejeet program, for both pre-charge and poSgcharge referrals, for

the purpose of assisting juveniles charged with delinquent ac%, In consultation
with the diversion programs, the Attorney General shall adopt a po%gies and

procedures manual to promote a uniform system across the State in
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juvniles alleged to have caused harm in violation of a criminal statute or who

have b&n charged with violating a criminal statute as well as for victims or

those actin®on a victim’s behalf who have been allegedly harmed by the

responsible pary. The diversion program can accept referrals to the program

as follows:

(A) Pre-chardg by law enforcement or prosecutors for the qualifying

offenses listed in subdivisi® (c)(1)(C) of this section. Prosecutors may

establish additional criteria und%r which juveniles are eligible for pre-charge

(B) Post-charge by prosecutoM for juveniles charged with a first or a

second misdemeanor or a first nonviolent f8ony, or other offenses as the

prosecutor deems appropriate.

(C) Post-charge by prosecutors of juvenil® who have been charged

with an offense and who have substance abuse or ment# health treatment

needs regardless of the juvenile’s prior criminal history rectd. except a

juvenile charged with a felony offense that is a crime listed in ' V.S.A.

§ 5301(7) shall not be eligible under this section. Juveniles who hdke attained

18 years of age who are subject to a petition in the Family Division puruant to

33 V.S.A. chapters 52 or 52A shall also be eligible under this section.

ORI AITIITIITE TOI UTOSC JUVOIIICS 15 TITCTIACT T0 SUPPOLT dCCCSS 10 dPPIOpITdte
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red@cing future adverse involvement in the justice system.

D
&
D
QD
D
&
QD
QD
QD
QD
QD

projeetfunding: Administf§tion; report.

(1) _The Attorney Generdshall support the operation of diversion

programs in local communities thr@ggh grants of financial assistance to, or

contracts for services with, municipalit¥gs or other local organizations.

Municipalities or other local organizations $ugaged with a similar pre-charge

referral program before July 1, 2024 shall be pMoritized for grants of financial

assistance or contracts for services. The Attorney ®eneral may require local

financial contributions as a condition of receipt of progam funding.

(2) _The Office of the Attorney General shall developgprogram outcomes

following the designated State of Vermont performance accoun¥gbilit

framework and, in consultation with the Department of State’s Att&gneys and

Sheriffs, the Office of the Defender General, the Center for Crime Vict¥g

Services, and the Judiciary, report annually on or before December 1 to the

UCLICIdl ASSCIIIULY U CLVICCS PIOVIUCU dllU OULCULLIC ULICALOULS., /A
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shd¥l include data on the number of pre-charge and post-charge diversion

progra referrals in each county, offenses charged and crime types, successful

completiom¥gates, and possible causes of any geographical disparities.

(3) The Mttorney General is authorized to accept grants and gifts for the

purposes of this se®ion, such acceptance being pursuant to 32 V.S.A. § 5.

(¢) Al diversion pric ecetving financial-assistancefromthe Atto
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Qullifying offenses; eligibility and referral process. The Department of

State’s¥\ttorneys and Sheriffs, in cooperation with the Office of the Attorney

General antthe county’s juvenile court diversion program, shall develop and

adopt clear crit®ia for deciding which juveniles will be eligible for pre-charge

and post-charge divgrsion. The criteria shall be updated every two years and

shared with the Comm#®gity Justice Unit of the Office of the Attorney General

on or before January 15 of $ach odd-numbered year. The Community Justice

Unit shall publicly post the pro%gded criteria. However, a State’s Attorney

shall retain final discretion over th&iuveniles who are eligible for diversion

and the referral of each case to diversid

(1) Pre-charge diversion. The pre-cigrge diversion program shall accept

juveniles referred by a law enforcement agencWor prosecutor before charges

are filed.

(A) A pre-charge referral shall be accompani®gd by:

1) the name and contact information of the ju¥gnile alleged to be

the responsible party;

1i) the name and contact information of the alleged vi8im or

victims of the offense;

(iii) an affidavit of probable cause; and

(1V) d U011 LU UIC dl 1JIVISIOI O1 tIC SUpPCIIU OU
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D A Lo ti00 o o a0 clhaoroo o-ofp anfo

subWit documentation of the pre-charge diversion referral to the State’s

Attorne¥ including the affidavit of probable cause and citation to the Criminal

Division.

(C) OMenses that qualify for pre-charge referral include all

misdemeanors excepi

(1) _a listed \ime as defined in 13 V.S.A. § 5301(7);

(ii) a violation & 13 V.S.A. chapter 64 related to sexual

exploitation of children;

(ii1) a violation of 13 V.%A. § 1030 related to a violation of an

abuse prevention order, an order against $lking or sexual assault, or a

protective order concerning contact with a ch¥d:

(iv) a violation of 13 V.S.A. chapter M related to abuse, neglect,

or exploitation of a vulnerable adult;

(v)_a violation of 13 V.S.A. § 2605 related to%oyeurism;

(vi) a violation of 13 V.S.A. § 2601 related to lewd, and lascivious

conduct;
(vii) a violation of 13 V.S.A. § 352 related to cruelty to arfgnals;
(viii) a violation of 13 V.S.A. § 1026a related to aggravated
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public officer;

(x) a violation of 13 V.S.A. § 5409 related to failure to comply

with sex oft®gder registry requirements;

(xi) Wviolation of 13 V.S.A. § 2802, 2802a, 2803, 2804, or 2804b

related to obscenity;

(xi1) a violati&n of 13 V.S.A. § 1455 related to hate motivated

Crimes.;

(xiii) a violation of 13%W.S.A. § 1456 related to burning of a

religious symbol;

(xiv) a violation of 23 V.S.A. &l 091 or 1201(a) related to

operating under the influences of alcohol or oth® substance: and

(xv) a violation of 13 V.S.A. § 7559 rel®¥ed to violating conditions

of release.

(D) Prosecutors shall have the right to withdraw anWpre-charge

referral from the diversion program and file a charge in court.

E) The diversion program shall have the right to determine ¥at the

matter is not appropriate for pre-charge programming and send the referra
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divlgsion shall have the juvenile’s referral sent back to the law enforcement

agency Wnd prosecutor.

(2) Pwst-charge diversion. The post-charge diversion program shall

accept juveniles\geainst whom charges have been filed and the court has found

probable cause, but %e not adjudicated.

(A) A prosecutyr may refer a juvenile to diversion either before or

after arraignment and shall m§tify in writing the diversion program and the

court of the prosecutor’s intentiol of the referral to diversion.

(B) If a juvenile is charged%ith a qualifying crime as defined in

13 V.S.A. § 7601(4)(A) and the crime is @misdemeanor, the prosecutor shall

provide the juvenile with the opportunity to participate in the court diversion

program unless the prosecutor states on the record§at arraignment or a

subsequent hearing why a referral to the post-charge Mgogram would not serve

the ends of justice. Factors considered in the ends-of-justMe determination

include the juvenile’s criminal record, the views of the allegeddyictim or

victims, or the need for probationary supervision.

(C) Notwithstanding subdivisions (1) and (2) of this subsecti® (c).

the diversion program may accept cases pursuant to 33 V.S.A. §§ 5225 and
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corultation with the Community Justice Unit of the Office of the Attorne

Generat the Office of the Defender General, the Center for Crime Victim

Services, algd the Judiciary, shall develop and establish uniform pre-charge and

post-charge juvRnile diversion referral policies that outline clear criteria for

determining whichuveniles will be eligible for pre-charge and post-charge

diversion. These polictgs shall also contemplate how victim perspectives are

incorporated into diversionWrogramming. The Department of State’s

Attorneys and Sheriffs may als&establish criteria for qualifying offenses in

addition to those offenses mandate@pursuant to subdivision (1)(C) of this

subsection (¢).

(B) On or before April 1. 2025, e%h State’s Attorney’s office shall

adopt and follow a pre-charge and post-charge Referral policy.

(4) _On or before October 1, 2025, and everydd-numbered year

thereafter, the Department of State’s Attorneys and Sh&ffs. in consultation

with others, including the Community Justice Unit, the Ofi¥ge of the Defender

General, the Center for Crime Victim Services, and the JudiciaMg, shall review

and, if necessary, update the uniform pre-charge and post-charge re¥erral

policies.

(5) To encourage fair and consistent pre-charge and post-charge
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the¥ffice of the Defender General, shall review the policies of each State’s

Attorn®’s office required to adopt a policy pursuant to subdivision (3) of this

subsection %), to ensure that those policies establish each component of the

uniform policy®n or before April 15, 2025. If the Department of State’s

Attorneys and Sherts finds that a policy does not meet each component of the

uniform policy, it shall%york with the State’s Attorney to bring the policy into

compliance. If, after consitMgation with Department of State’s Attorneys and

Sheriffs, the State’s Attorney t8ls to adopt a policy that meets each component

of the uniform policy, that State’s Mg¢torney shall be deemed to have adopted.

and shall follow, the uniform policy estblished by the Department of State’s

Attorneys and Sheriffs.

(d) TheAttorney Geners

q
q
d
(@)
(@)

N
q
d
q
(@)
4

Confidentiality.

(1) The matter shall become confidential when notic&of a pre-charge

referral is provided to the juvenile diversion program, or when%otice of a

post-charge referral is provided to the court. However, for juveniléwho are

subject to conditions of release imposed pursuant to 13 V.S.A. § 7554 #d who

are referred to diversion pursuant to subdivision (a)(2)(C) of this section, tfg
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progess shall be held strictly confidential and shall not be released without the

participgnt’s prior consent, except that research and reports that do not

establish ti identity of individual participants are allowed.

(3) If lamenforcement or the prosecutor refers a case to diversion, the

prosecutor may rel8se information to the victim upon a showing of legitimate

need and subject to an #propriate protective agreement defining the purpose

for which the information Mbeing released and in all other respects

maintaining the confidentiality%f the information; otherwise, files held by the

court, the prosecutor, law enforcengnt agency, referring entity, and the

diversion program related to the matterghall be confidential and shall remain

confidential unless:

(A) the diversion program declines to¥gccept the referral;

(B) the juvenile declines to participate in $iversion;

(C) _the diversion program accepts the referrafgbut the juvenile does

not successfully complete diversion; or

(D) the prosecutor recalls the referral to diversion.

(e) Rights and responsibilities.

(1) Within30-da

D
(@)
(@)
D
(@)
N
(@)
D
(@)
@
(@)
(@)
D
(@)
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(2) The court may expunge ¢
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asstance of legal counsel at all stages of the diversion process, including the

initial 8gcision to participate and the decision to accept the juvenile diversion

contract, sohat the candidate may give informed consent.

(3)A)Theeo -a-Sp dex-o been
of the-expungement:
i horized '
court-records:
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imPgachment or cross-examination. However, the fact of participation and

success®or reasons for failure, may become part of the prosecutor’s records.

(4) (AW The pre-charge diversion program may charge fees to its

participants, whigh shall be paid to the local juvenile court diversion program.

If a fee is charged, 1%ghall be determined by program officers or employees

based upon the financialMgapabilities of the participant. The fee shall not

exceed $150.00. Any fee ch¥geed shall be a debt due from the participant, and

payment of such shall be require®&for successful completion of the program.

(B) Each participant in the Wost-charge diversion program shall pay a

fee to the local juvenile court diversion p#ggram. The amount of the fee shall

be determined by program officers or employ&es based upon the financial

capabilities of the participant. The fee shall not e%ceed $300.00. The fee shall

be a debt due from the participant, and payment of su shall be required for

successful completion of the program.

(C) Notwithstanding 32 V.S.A. § 502(a), fees collectdd pursuant to

this subdivision (4) shall be retained and used solely for the purpo%% of the

juvenile court diversion program.

(5) Any alleged victims shall be notified once a juvenile chooses to
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named-therein: Records and

expungement.

1) Not later than 10 day&after the successful completion of the pre-

charge diversion program, the juveMile diversion program shall notify the

referring entity and the State’s AttorneWoffice of the participant’s successful

completion, after which all related records %eld by the referring entity, a law

enforcement agency, and the prosecutor shall b&expunged within two years

after successful completion.

2) Within 30 days after the two-year anniversar®of a successful

completion of juvenile post-charge diversion, the court shalkprovide notice to

all parties of record of the court’s intention to order the expung&ment of all

court files and records, law enforcement records, fingerprints, and Maotographs
other than entries in the adult court diversion program’s centralized filig

system applicable to the proceeding. However, the court shall not order

CAPDUILIEC C C Pd PDd LIUC U d y Cd U UUULYV U aYPv,
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for hearing to contest the expungement of the records. The court shall

expungW the records if it finds:

A two years have elapsed since the successful completion of the

juvenile post-cMarge diversion program by the participant;

(B) the pMticipant has not been convicted of a subsequent felony or

misdemeanor during th&§two-year period, and no proceedings are pending

seeking such conviction;

(C) rehabilitation of Re participant has been attained to the

satisfaction of the court; and

(D) the participant does not o%e restitution related to the case.

(3) The court may expunge any recolgds that were sealed pursuant to this

subsection prior to July 1. 2018 unless the Stat®s Attorney’s office that

prosecuted the case objects. Thirty days prior to eXgunging a record pursuant

to this subdivision, the court shall provide written notic of its intent to

expunge the record to the State’s Attorney’s office that proSgcuted the case.

(4)(A) The court shall keep a special index of post-charg& diversion

cases that have been expunged pursuant to this section together withkthe

expungement order. The index shall list only the name of the person cOgvicted

of the offense, the person’s date of birth, the docket number, and the crimirg
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(ANof this subdivision (4) shall be confidential and shall be physically and

electroMically segregated in a manner that ensures confidentiality and that

limits acce$k to authorized persons.

(C) IMepection of the expungement order and the certificate may be

permitted only upoWpetition by the person who is the subject of the case. The

Chief Superior Judge Mgy permit special access to the index and the

documents for research puroses pursuant to the rules for public access to

court records.

D) The Court Administr&or shall establish policies for

implementing this subsection (f).

(5) Except as otherwise provided in Wis section, upon the entry of an

order expunging files and records under this se®8ion, the proceedings in the

matter shall be considered never to have occurred; 8l index references thereto

shall be deleted; and the participant, the court, law enfcement officers and

departments, prosecutors, the referring entity, and the diverion program shall

reply to any request for information that no record exists with fspect to such

participant inquiry in any matter. Copies of the order shall be sent % each

agency, entity, or official named therein.

6) The process of automatically expunging records as provided in ti%
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ATA A o norcon bo cosanlatod divorcion a0 o ATA

apPhy to the court to have the person’s records expunged. Expungement shall

occur 1%the requirements of this subsection (f) are met.

g
QD
QD
QD
q
D
D
QD
q
QD
QD
-
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@(g) Subject to the approwyl of the Attorney General, the Vermont
Association of Court Diversion Profgrams may develop and administer
programs to assist persons under this sdgtion charged with delinquent,
criminal, and civil offenses.

(h) Notwithstanding subdivision (c)(1) oMghis section, the diversion
program may accept cases from the Youth Substan® Awareness Safety
Program pursuant to 7 V.S.A. § 656 or 18 V.S.A. § 423¢b. The confidentiality
provisions of this section shall become effective when a no%ge of violation is
issued under 7 V.S.A. § 656(b) or 18 V.S.A. § 4230b(b) and sh¥l remain in
effect unless the person fails to register with or complete the Youth%gubstance
Awareness Safety Program.

(1) Notwithstanding subdivision (c)(1) of this section, the diversion
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Purpose.

\ The Attorney General shall develop and administer an adult court

diversion pfggram, for both pre-charge and post-charge referrals, in all

counties. In comgultation with diversion programs, the Attorney General shall

adopt a policies and¥grocedures manual to promote a uniform system across
the State in compliance Wgth this section.

(2) The program shall¥pe designed to provide a restorative option for

persons alleged to have caused h'%m in violation of a criminal statute or who

have been charged with violating a cMgninal statute as well as for victims or

those acting on a victim’s behalf who hawg been allegedly harmed by the

responsible party. The diversion program caraccept referrals to the program

as follows:

(A) Pre-charge by law enforcement or prose@utors for the qualifying

offenses listed in subdivision (c)(1)(C) of this section. Pr@ecutors may

establish additional criteria under which persons are eligible {8 pre-charge

(B) Post-charge by prosecutors for persons charged with a fir% or a

second misdemeanor or a first nonviolent felony, or other offenses as the
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with an offense and who have substance abuse or mental health treatment

needs r&egardless of the person’s prior criminal history record, except a person

81

charged with a felony offense that is a crime listed in 13 V.S.A. § 5301(7) shall

not be eligible Wnder this section. Persons who have attained 18 years of age

who are subject to &petition in the Family Division pursuant to 33 V.S.A.

chapters 52 or 52A sha% also be eligible under this section. Programming for

these persons is intended toéupport access to appropriate treatment or other

resources with the aim of impr@ying the person’s health and reducing future

adverse involvement in the justice Skstem.

(b The program shall be destened 1 e two purposes:

D
4
(@)
D
d
@
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e Administration; report.

(W The Attorney General shall support the operation of diversion

programs 1Mlocal communities through grants of financial assistance to, or

contracts for séyices with, municipalities or other local organizations.

Municipalities or o¥er local organizations engaged with a similar pre-charge

referral programs befory July 1, 2024 shall be prioritized for grants of financial

assistance or contracts for S&rvices. The Attorney General may require local

financial contributions as a cormition of receipt of program funding.

(2) The Office of the Attorn®y General shall develop program outcomes

following the designated State of VermWnt performance accountabilit

framework and, in consultation with the D&gartment of State’s Attorneys and

Sheriffs, the Office of the Defender General, tifg Center for Crime Victim

Services, and the Judiciary, report annually on or b&ore December 1 to the

General Assembly on services provided and outcome iffgdicators. As

components of the report required by this subsection, the Ad¢orney General

shall include data on the number of pre-charge and post-chargeWiversion

program referrals in each county, offenses charged and crime types%successful

completion rates, and possible causes of any geographical disparities.

(3) The Attorney General is authorized to accept grants and gifts forshe

PDUL PDUSC U C Ull, U d CpLld C UC 2 PU Ud U V.O.A. N
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(@)
(@)
(@)
(@)
“
(@)
(@)
(@)

eiptof progrignfunding: Qualifying offenses; eligibility and referral

process. The Departnent of State’s Attorneys and Sheriffs, in cooperation

with the Office of the AMprney General and the county’s adult court diversion

program, shall develop and Mopt clear criteria for deciding which persons will

be eligible for pre-charge and po%-charge diversion. The criteria shall be

updated every two vears and shared With the Community Justice Unit of the

Office of the Attorney General on or bef®e January 15 of each odd-numbered

ear. The Community Justice Unit shall publ¥ly post the provided criteria.

However, a State’s Attorney shall retain final disc¥¢etion over the persons who

are eligible for diversion and the referral of each case% diversion.

(1) Pre-charge diversion. The pre-charge diversiongrogram shall accept

persons referred by a law enforcement agency or prosecutor b&ore charges are

filed.

(A) A pre-charge referral shall be accompanied by:

1) the name and contact information of the person alleged to D
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viclms of the offense;

(ii1) an affidavit of probable cause: and

1v) a citation to the Criminal Division of the Superior Court.

(B) AWthe time of the pre-charge referral, law enforcement shall

submit documentat¥gn of the pre-charge diversion referral to the State’s

Attorney, including theMgffidavit of probable cause and citation to the Criminal

Division.

(C) Oftenses that quaNfy for pre-charge referral include all

misdemeanors except:

(1) _alisted crime as define®in 13 V.S.A. § 5301(7);

(ii) a violation of 13 V.S.A. chW%pter 64 related to sexual

exploitation of children;

(ii1) a violation of 13 V.S.A. § 1030 reWted to a violation of an

abuse prevention order, an order against stalking or sex%al assault, or a

protective order concerning contact with a child;

(iv) a violation of 13 V.S.A. chapter 28 related to Muse, neglect,

or exploitation of a vulnerable adult;

(v)_a violation of 13 V.S.A. § 2605 related to voyeurism;

(vi) a violation of 13 V.S.A. § 2601 related to lewd and lascivi@us
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(viii) a violation of 13 V.S.A. § 1026a related to aggravated

disordeMy conduct;

%x) a violation of 13 V.S.A. § 3006 related to neglect of duty by a

public officer;

(x)_a vioMtion of 13 V.S.A. § 5409 related to failure to comply

with sex offender registryequirements;

(x1) a violation o3 V.S.A. § 2802, 2802a, 2803, 2804, or 2804b

related to obscenity;

(xi1) a violation of 13 V.S § 1455 related to hate motivated

Crimes.;

(xiii) a violation of 13 V.S.A. § 143§ related to burning of a

religious symbol;

(xiv) a violation of 23 V.S.A. § 1091 or 120%a) related to

operating under the influences of alcohol or other substance: %d

(xv) a violation of 13 V.S.A. § 7559 related to violatMe conditions

of release.

(D) Prosecutors shall have the right to withdraw any pre-charge
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mater is not appropriate for pre-charge programming and send the referral

back to%he law enforcement agency and prosecutor.

ARA person who does not successfully complete pre-charge

diversion shall Mgve the person’s referral sent back to the law enforcement

agency and prosecu

(2) Post-charge dMersion. The post-charge diversion program shall

accept persons against whonMcharges have been filed and the court has found

probable cause, but are not adjudigated.

(A) A prosecutor may referg person to diversion either before or

after arraignment and shall notify in writlge the diversion program and the

court of the prosecutor’s intention of the refeMal to diversion.

(B) If a person is charged with a qualify®gg crime as defined in

13 V.S.A. § 7601(4)(A) and the crime is a misdemean$yr, the prosecutor shall

provide the person with the opportunity to participate in tf court diversion

program unless the prosecutor states on the record at arraignmWat or a

subsequent hearing why a referral to the post-charge program woulg not serve

the ends of justice. Factors considered in the ends-of-justice determindon

include the person’s criminal record, the views of the alleged victim or

\ LY, C CCU U PD1OUALLULIAL Y UPCLV Ull.




10

11

12

13

14

15

16

17

18

19

20

BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 28 of 181

AN W' . -.-l -. .. ava o . aVaVa --

theliversion program may accept cases pursuant to 33 V.S.A. §§ 5225 and

5280.

(3)(AW. The Department of State’s Attorneys and Sheriffs, in

consultation with the Community Justice Unit of the Office of the Attorney

General, the Office & the Defender General, the Center for Crime Victim

Services, and the Judicidy. shall develop and establish uniform pre-charge and

post-charge diversion referrdigpolicies that outline clear criteria for

determining which persons will Bg eligible for pre-charge and post-charge

diversion. These policies shall also template how victim perspectives are

incorporated into diversion programming% The Department of State’s

Attorneys and Sheriffs may also establish crif§ia for qualifying offenses in

addition to those offenses mandated pursuant to s8bdivision (1)(C) of this

subsection (¢).

(B) On or before April 1. 2025, each State’s Att®ney’s office shall

adopt and follow a pre-charge and post-charge referral policy.

(4) _On or before October 1, 2025, and every odd-numbered%ear

thereafter, the Department of State’s Attorneys and Sheriffs. in consult&ion

with others, including the Community Justice Unit, the Office of the Deferfer
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poligies.

(W To encourage fair and consistent pre-charge and post-charge

diversion r&erral policies and methods statewide, the Department of State’s

Attorneys and Mheriffs, in consultation with the Community Justice Unit and

the Office of the D&8ender General, shall review the policies of each State’s

Attorney’s office requifgd to adopt a policy pursuant to subdivision (3) of this

subsection (c), to ensure th¥ those policies establish each component of the

uniform policy on or before Apkil 15, 2025. If the Department of State’s

Attorneys and Sheriffs finds that a Wolicy does not meet each component of the

uniform policy, it shall work with the Skate’s Attorney to bring the policy into

compliance. If, after consultation with Department of State’s Attorneys and

Sheriffs, the State’s Attorney fails to adopt a p&icy that meets each component

of the uniform policy, that State’s Attorney shall b&deemed to have adopted,

and shall follow, the uniform policy established by the Wepartment of State’s

Attorneys and Sheriffs.

(d) TheO

d
@)
D)
D
@)
@)
d
@)
d
d
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(@)
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o)
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ofath—seosraphical-disparities- Conﬁdentialitv.

(1) The magtter shall become confidential when notice of a pre-charge

referral is provided W the diversion program, or when notice of a post-charge

referral is provided to th&court. However, persons who are subject to

conditions of release impose®&pursuant to 13 V.S.A. § 7554 and who are

referred to diversion pursuant toSubdivision (a)(2)(C) of this section, the

matter shall become confidential upoWthe successful completion of diversion.

(2) All information gathered in thédgourse of the adult diversion process

shall be held strictly confidential and shall nowbe released without the

participant’s prior consent, except that research argd reports that do not

establish the identity of individual participants are allGged.

(3) If law enforcement or the prosecutor refers a ca% to diversion, the

prosecutor may release information to the victim upon a showMgg of legitimate

need and subject to an appropriate protective agreement defining the purpose

for which the information is being released and in all other respects

maintaining the confidentiality of the information; otherwise, files held by%he
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corMidential unless:

(A) the diversion program declines to accept the referral;

B the person declines to participate in diversion;

(C) tfe diversion program accepts the referral, but the person does

not successfully coMgplete diversion; or

(D) the prosc@utor recalls the referral to diversion.

(e) AHadulteourtdiveiyionprogramsrecetving finaneial-assistaneefrom
c-Attorney Generalbshatb adhe o to-the tolowing provisions: Rights and
responsibilities.
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diversion: Adult court diversion programs shall be set up to reSect the rights

of participants.
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othent: Diversion participants shall be informed of their right to the advice

and assWtance of legal counsel at all stages of the diversion process, including

the initial (gcision to participate and the decision to accept the adult diversion

contract, so tha%the candidate may give informed consent.

3)

D
= .
q

ion-contraclis—voluntary: The participant shall be informed that

participation in the diversiOi program is voluntary.

(4) Each-State’s-Attorne

D

d
-

d
-

referral-of each-casefor-diversion: Informatiotgelated to the present offense

that is divulged during the adult diversion program%hall not be used against

the person in the person’s criminal case for any purpos including
impeachment or cross-examination. However, the fact of prticipation and

success, or reasons for failure, may become part of the proseculigr’s records.

@
(@)
d

D
@
D
D
d

(5) Altinformation
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parlicipants, which shall be paid to the local adult court diversion program. If

a fee is'$harged, it shall be determined by program officers or employees based

upon the fitgncial capabilities of the participant. The fee shall not exceed

$150.00. Any 1% charged shall be a debt due from the participant, and

payment of such shdl be required for successful completion of the program.

(B) Each parti®pant in the post-charge diversion program shall pay a

fee to the local adult court dMersion program. The amount of the fee shall be

determined by program officers & employees based upon the financial

capabilities of the participant. The & shall not exceed $300.00. The fee shall

be a debt due from the participant, and p#gment of such shall be required for

successful completion of the program.

(C) Notwithstanding 32 V.S.A. § 502(aMfees collected pursuant to

this subdivision (5) shall be retained and used solely & the purpose of the

adult court diversion program.

(6)
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Records and expungement.

1) Not later than 10 days after the succsful completion of the pre-

charge diversion program, the diversion program sMgll notify the referring

entity and the State’s Attorney office of the participant™ successful

completion, after which all related records held by the refeMging entity, a law

enforcement agency, and the prosecutor shall be expunged witln two years

after successful completion.

(2) Within 30 days after the two-year anniversary of a successfu

completion of adult post-charge diversion, the court shall provide notice toll
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thaMentries in the adult court diversion program’s centralized filing system

applicalle to the proceeding. However, the court shall not order expungement

if the particant does not satisfy each of subdivisions (A)—(D) of this

subdivision. TIM court shall give the State’s Attorney an opportunity for a

hearing to contest tif expungement of the records. The court shall expunge

the records if it finds:

(A) two vears havesglapsed since the successful completion of the

adult post-charge diversion prog by the participant;

(B) the participant has not Bgen convicted of a subsequent felony or

misdemeanor during the two-year period¥gnd no proceedings are pending

seeking such conviction;

(C) rehabilitation of the participant has Bgen attained to the

satisfaction of the court; and

(D) the participant does not owe restitution relat8g to the case.

(3) The court may expunge any records that were sealeMpursuant to this

subsection prior to July 1. 2018 unless the State’s Attorney’s offic&that

prosecuted the case objects. Thirty days prior to expunging a record p#gsuant

to this subdivision, the court shall provide written notice of its intent to




10

11

12

13

14

15

16

17

18

19

20

21

BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 38 of 181

AN A bo oo L con nocial dodoy of oo boroo diorcion

casW¥s that have been expunged pursuant to this section together with the

expungment order. The index shall list only the name of the person convicted

of the offerge, the person’s date of birth, the docket number, and the criminal

offense that watthe subject of the expungement.

(B) The shecial index and related documents specified in subdivision

(A) of this subdivision'%) shall be confidential and shall be physically and

electronically segregated irMg manner that ensures confidentiality and that

limits access to authorized pers&ns.

(C) Inspection of the expBggement order and the certificate may be

permitted only upon petition by the peron who is the subject of the case. The

Chief Superior Judge may permit special a®gess to the index and the

documents for research purposes pursuant to th&rules for public access to

court records.
D) The Court Administrator shall establish p&licies for

implementing this subsection (f).

(5) Except as otherwise provided in this section, upon th@&entry of an

order expunging files and records under this section, the proceedin® in the

matter shall be considered never to have occurred: all index references Wereto

shall be deleted:; and the participant, the court, law enforcement officers an8
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parficipant inquiry in any matter. Copies of the order shall be sent to each

agency.%ntity, or official named therein.

6 e process of automatically expunging records as provided in this

section shall onM apply to those persons who completed diversion on or after

July 1, 2002. Any psrson who completed diversion prior to July 1, 2002 must

apply to the court to havlthe person’s records expunged. Expungement shall

occur if the requirements of Wis subsection (f) are met.

(@)
q
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ottDi o Pre 5 d op-and-ad pre 6
offenses:

Prog : O A—§$-656-0113 A—$-4230b ontid

S S A SERVISAVAN, H : A >4 ev D S

Awareness-Safety Program-

/a¥a s 5 O AR d :e

* ok ok

§ +65 161. PUBLIC CONTRACT ADVOCATE
* k%
Sec. 2. 7 V.S.A. § 656 is amended to read:
§ 656. PERSON 16 YEARS OF AGE OR OLDER AND UNDERRI1 YEARS
OF AGE MISREPRESENTING AGE, PROCURING, POSSESSING,

OR CONSUMING ALCOHOLIC BEVERAGES; CIVIL
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b) Issuance of notice of violation. A law enforcement officer shall issue a
person Yho violates this section a notice of violation, in a form approved by
the Court Agministrator. The notice of violation shall require the person to
provide his-erMgr the person’s name and address and shall explain procedures
under this section, Wgcluding that:

(1) the person sl contact the Diversion Program in the county where
the offense occurred withir§d 5 days;

(2) failure to contact theWiversion Program within 15 days will result in
the case being referred to the Judicl Bureau, where the person, if found liable
for the violation, will be subject to a ciW penalty and a suspension of the
person’s operator’s license and may face sifgstantially increased insurance
rates;

(3) no money should be submitted to pay anWpenalty until after
adjudication; and

(4) the person shall notify the Diversion Program if e person’s address

changes.

(d) Registration in Youth Substance Abuse Safety Program. Withi

15 days after receiving a notice of violation, the person shall contact the
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Diwgrsion Program shall file the summons and complaint with the Judicial
Bureaudor adjudication under 4 V.S.A. chapter 29. The Diversion Program
shall provi® a copy of the summons and complaint to the law enforcement
officer who iss#d the notice of violation and shall provide two copies to the
person charged withthe violation.

(e) Notice to report%o Diversion. Upon receipt from a law enforcement
officer of a summons and plaint completed under this section, the
Diversion Program shall send th¢ person a notice to report to the Diversion
Program. The notice to report shalfprovide that:

(1) The person is required to corplete all conditions related to the
offense imposed by the Diversion Program¥including substance abuse
screening and, if deemed appropriate followingdhe screening, substance abuse
assessment or substance abuse counseling, or both.

(2) If the person does not satisfactorily completehe substance abuse
screening, any required substance abuse assessment or subs\gnce abuse
counseling, or any other condition related to the offense impos& by the
Diversion Program, the case will be referred to the Judicial Bureaufgvhere the
person, if found liable for the violation, shall be assessed a civil penaltythe

person’s driver’s license will be suspended, and the person’s automobile
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any¥gequired substance abuse assessment or substance abuse counseling, and
any oth¥ condition related to the offense imposed by the Diversion Program,
no penalty Sgall be imposed and the person’s operator’s license shall not be
suspended.

(f) Diversion Pr&gram requirements.

(1) Upon being cOytacted by a person who has been issued a notice of
violation, the Diversion Prodam shall register the person in the Youth
Substance Abuse Safety Progran¥ Pursuant to the Youth Substance Abuse
Safety Program, the Diversion Progra shall impose conditions on the person.
The conditions imposed shall include on[%conditions related to the offense and
in every case shall include a condition requirfyg satisfactory completion of
substance abuse screening using an evidence-basc® tool and, if deemed
appropriate following the screening, substance abuse dgsessment and substance
abuse education or substance abuse counseling, or both. [%the screener
recommends substance abuse counseling, the person shall cho®e a State-
certified or State-licensed substance abuse counselor or substance #Quse
treatment provider to provide the services.

(2) Substance abuse screening required under this subsection shall b¥

OIIPICICU W OU UdyS dItc C DJIVCISIU Opgld CCCIVUS d SU O
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perypn’s own expense.

(M. When a person has satisfactorily completed substance abuse
screening, My required substance abuse education or substance abuse
counseling, andWny other condition related to the offense that the Diversion
Program has imposcy, the Diversion Program shall:

(A) void the st\pmons and complaint with no penalty due; and

(B) send copies of Wge voided summons and complaint to the Judicial
Bureau and to the law enforcemt officer who completed them. Before
sending copies of the voided summofg and complaint to the Judicial Bureau
under this subdivision, the Diversion Profgam shall redact all language
containing the person’s name, address, Social§ecurity number, and any other
information that identifies the person.

(4) If a person does not satisfactorily complete fgbstance abuse
screening, any required substance abuse education or subs¥gnce abuse
counseling, or any other condition related to the offense imposgd by the
Diversion Program or if the person fails to pay the Diversion Proggm any
required program fees, the Diversion Program shall file the summons #gd

complaint with the Judicial Bureau for adjudication under 4 V.S.A. chapter®9.
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prdgide two copies to the person charged with the violation.

A person aggrieved by a decision of the Diversion Program or
alcohol cotlgselor may seek review of that decision pursuant to Rule 75 of the
Vermont RulesWf Civil Procedure.

(6) Notwiths\gnding 3 V.S.A. §§ 163(a)(2)(C) and 164(a)(2)(C), the

adult or juvenile divers¥n programs shall accept cases from the Youth

Substance Awareness Safet% Program pursuant to this section. The

confidentiality provisions of 3 %S.A. § 163 or 164 shall become effective

when a notice of violation is issued¥pursuant to subsection (b) of this section

and shall remain in effect unless the pe#gon fails to register with or complete

the Youth Substance Awareness Safety Pro%am.

% ok %

Sec. 3. 18 V.S.A. § 4230b is amended to read:
§ 4230b. CANNABIS POSSESSION BY A PERSON%6 YEARS OF AGE
OR OLDER AND UNDER 21 YEARS OF AGECIVIL

VIOLATION

(b) Issuance of notice of violation. A law enforcement officer shall§ssue a

person who violates this section with a notice of violation, in a form approwgd
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undgr this section, including that:
the person shall contact the Diversion Program in the county where
the offense¥gccurred within 15 days;

(2) failulg to contact the Diversion Program within 15 days will result in
the case being refet§gd to the Judicial Bureau, where the person, if found liable
for the violation, will b§subject to a civil penalty and a suspension of the
person’s operator’s license§nd may face substantially increased insurance
rates;

(3) no money should be subfitted to pay any penalty until after
adjudication; and

(4) the person shall notify the DiverS§n Program if the person’s address

changes.

(d) Registration in Youth Substance Awareness Sat&y Program. Within
15 days after receiving a notice of violation, the person sha% contact the
Diversion Program in the county where the offense occurred arly register for
the Youth Substance Awareness Safety Program. If the person fail$o do so,
the Diversion Program shall file the summons and complaint with the J§dicial

Bureau for adjudication under 4 V.S.A. chapter 29. The Diversion Progra
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per¥gn charged with the violation.

(e) Motice to report to Diversion. Upon receipt from a law enforcement
officer of a%gmmons and complaint completed under this section, the
Diversion Prog shall send the person a notice to report to the Diversion
Program. The notic§to report shall provide that:

(1) The person is ¥gquired to complete all conditions related to the
offense imposed by the Divegion Program, including substance abuse
screening and, if deemed approp®ate following the screening, substance abuse
assessment or substance abuse couns#ing, or both.

(2) If the person does not satisfact®ily complete the substance abuse
screening, any required substance abuse asseSynent or substance abuse
counseling, or any other condition related to the O§fense imposed by the
Diversion Program, the case will be referred to the Ju$§cial Bureau, where the
person, if found liable for the violation, shall be assessed &¢ivil penalty, the
person’s driver’s license will be suspended, and the person’s a§tomobile
insurance rates may increase substantially.

(3) If the person satisfactorily completes the substance abuse sci§ening,

any required substance abuse assessment or substance abuse counseling, a
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susfended.
(f) Wiversion Program requirements.

(1) Bgon being contacted by a person who has been issued a notice of
violation, the Dyersion Program shall register the person in the Youth
Substance Awarendgs Safety Program. Pursuant to the Youth Substance
Awareness Safety Progigm, the Diversion Program shall impose conditions on
the person. The conditions§nposed shall include only conditions related to
the offense and in every case sigll include a condition requiring satisfactory
completion of substance abuse scre§uing using an evidence-based tool and, if
deemed appropriate following the scredging, substance abuse assessment and
substance abuse education or substance abié¢ counseling, or both. If the
screener recommends substance abuse counselig, the person shall choose a
State-certified or State-licensed substance abuse co§gselor or substance abuse
treatment provider to provide the services.

(2) Substance abuse screening required under this suf§section shall be
completed within 60 days after the Diversion Program receivestg summons
and complaint. The person shall complete all conditions at his-or-H§ the
person’s own expense.

(3) When a person has satisfactorily completed substance abuse

d \Y U CU UU d C AUUSC CUULld U U UU cl C AUUDC
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Prdgram has imposed, the Diversion Program shall:

(A) Void the summons and complaint with no penalty due.

(B% Send copies of the voided summons and complaint to the Judicial
Bureau and to ®e law enforcement officer who completed them. Before
sending copies of thg voided summons and complaint to the Judicial Bureau
under this subdivision, $ge Diversion Program shall redact all language
containing the person’s narg, address, Social Security number, and any other
information that identifies the Pigrson.

(4) If a person does not satis¥gctorily complete substance abuse
screening, any required substance abus$education or substance abuse
counseling, or any other condition related t§the offense imposed by the
Diversion Program or if the person fails to pay%ge Diversion Program any
required Program fees, the Diversion Program shalRfile the summons and
complaint with the Judicial Bureau for adjudication un8r 4 V.S.A. chapter 29.
The Diversion Program shall provide a copy of the summoNg and complaint to
the law enforcement officer who issued the notice of violation 3gd shall
provide two copies to the person charged with the violation.

(5) A person aggrieved by a decision of the Diversion Program &

alcohol counselor may seek review of that decision pursuant to Rule 75 of tge
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ad¥ or juvenile diversion programs shall accept cases from the Youth

Substarge Awareness Safety Program pursuant to this section, 18 V.S.A.

§ 4230f(e)(W, or 18 V.S.A. § 42301(e)(2). The confidentiality provisions of 3

V.S.A. § 163 or%64 shall become effective when a notice of violation is issued

pursuant to subsecti® (b) of this section, 18 V.S.A. § 4230f(e)(1), or 18

V.S.A. § 4230f(e)(2), ank shall remain in effect unless the person fails to

register with or complete thé&Youth Substance Awareness Safety Program.

% ok %

Sec. 4. 28 V.S.A. chapter 12 is amer§ed to read:

CHAPTER 12. coOMMUR REPARATFIVE BOARDS PROGRAMS AND

SERVICES EMPLOYING RESTORAT JUSTICE APPROACHES

§ 910. RESTORATIVE JUSTICE PROGRAM

This chapter establishes a program of restorative ju§¢ice for use with
offenders individuals required to participate in such a pro@gam as a reparative
condition of asentence of probation or-as ordercd for eivil con ~mptof-a child
suppert-orderunder 15-V-S-A-—§-603 an individual’s sentence. Th&Program

shall be carried out by eemmunityreparative-boeards community-based

grantees under the superviston administration of the Commissioner, as
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tdRepealed-} [Repealed.

§ 913. POST-ADJUDIGATION REPARATIVE PROGRAM

(a) Purpose.

1) The Commissioner sh develop and administer an adult post-

adjudication reparative program in alfscounties. In consultation with the

Judiciary, the Commissioner shall adopt #policies and procedures manual to

promote a uniform system across the State insgompliance with this section.

(2) The program shall be designed to provise a restorative option for

persons who have been convicted of violating a crimifgl statute, as well as for

victims or those acting on a victim’s behalf who have beeMgharmed by the

responsible party.

(b) Administration; report.

(1) The Department of Corrections and its grantees, in consultat¥gn with

the Vermont Judiciary, shall develop and administer a post-adjudication
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thr@ugh grants of financial assistance to, or contracts for services with, entities

employWg restorative programs and services. Such entities engaged with a

similar postgdjudication program before July 1. 2024 shall be prioritized for

grants of financWl assistance or contracts for services. The Commissioner may

require local financi%l contributions as a condition of receipt of program

funding.

(3) The Department o%Corrections shall develop program outcomes

following the designated State oMyermont performance accountabilit

framework and, in consultation with %e Judiciary, report annually on or before

December 1 to the General Assembly on%ervices provided and outcome

indicators. As components of the report requ¥ged by this subsection, the

Commissioner shall include data on the number oWreparative program referrals

in each county, convictions and crime types, successflhcompletion rates,

evidence of desistence, and possible causes of any geographical disparities.

4) All programs or services that receive financial assist4nce from the

Department of Corrections for the program shall adhere to the reqMrements

pursuant to sections 914 and 915 of this title.

5) The Commissioner is authorized to accept grants and gifts for th@

PDUL PDUSC U C Ull, U d CpLld C UC 2 PU Ud U V.O.A. N
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PROCESS

(2) Wlemoranda of understanding required. The post-adjudication

reparative Mgogram shall accept individuals who are adjudicated of a qualifying

offense as deteMgined by a current and executed memorandum of

understanding betWigen a community program or service employing restorative

approaches and the Verwont Judiciary. Such memoranda of understanding

shall include protocols set Marth in subsection (b) of this section. If the

restorative justice approach setorth in the memorandum of understanding

includes referrals from a court, theNgourt having jurisdiction shall be party to

the memorandum of understanding.

(b) Guidance and protocols. On or bet®e July 1. 2025, the Department of

Corrections, in consultation with the CommuniWy Justice Unit of the Office of

the Attorney General, the Department for Childrennd Families, the

Department of State’s Attorneys and Sheriffs, the Offic of the Defender

General, the Center for Crime Victim Services, and the Ver\ont Judiciary

shall create guidance for memoranda of understanding. MemoMnda of

understanding shall include protocols that:

1) list mandatory qualifying offenses;

2) permit the parties to supplement the list of mandato ualifyin
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clidbility for responsible parties who have been adjudicated of offenses that

are notWnandatory qualifying offenses;

(4) timelines to complete the restorative process for responsible

parties;

(5) contempMte the procedure for responsible parties who fail to

complete the restorativ@process;

(6) The reparative pMgeram shall have the right to determine that the

matter is not appropriate for po-adjudication programming and send the

referral back to the court.

(7)_require initial and annual trafing for staff, facilitators, and

volunteers of programs or services employMe restorative justice approaches,

as well as judges on the dynamics and principl® of restorative justice.

(8) outline roles and participation of the pro®&ams or services

employing restorative justice approaches and other connunity partners, as

needed;

(9) establish written confidentiality standards that ensurddgonstitutional

protections and the privacy of responsible parties and victims parti®pating in

the restorative process:

(10) create universal data collection standards developed by the
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plafs and processes that engage community and system stakeholders.

(¢) §ompliance.

(1) "Mae Department of Corrections shall review each memorandum of

understanding & nually to ensure compliance with the protocols set forth in

subsection (b) of tIfg section and the guidance established by the Department

and its consulting entitfgs. The Department may engage other relevant

stakeholders to assess any &fined restorative approach outlined in a

memorandum of understandinghat is under review for compliance with the

Department’s protocols and guida

(2) Once a memorandum of und®&standing is verified for compliance by

the Department of Corrections and is execled by the parties, the program or

service employing restorative justice approachd& that is a party to the

memorandum may begin accepting referrals.

(d) Confidentiality.

(1) All information gathered in the course of the pos&adjudication

reparative program shall be held strictly confidential and shall Mgt be released

without the participant’s prior consent., except that research and repWrts that do

not establish the identity of individual participants are allowed.

(2) If a case is referred to the program, the court may release




10

11

12

13

14

15

16

17

18

19

20

21

BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 60 of 181

inf&mation is being released and in all other respects maintaining the

confiddgtiality of the information; otherwise, files held by the court, the

prosecutor.%aw enforcement agency, referring entity, and the reparative

program relate®to the matter shall be confidential and shall remain

confidential unless®

(A) the repar®ive program declines to accept the referral;

(B) the reparativé¥rogram accepts the referral, but the person does

not successfully complete the phogram: or

(D) the court recalls the r&erral from the reparative program.

(e) Reparative boards. When enga®gd in board activities, a board member

shall be considered a volunteer with regard%o any grievance or other matter

governed by 3 V.S.A. § 1101.

Sec. 5. DEPARTMENT OF CORRECTIONS; MOPEL REPARATIVE
POLICY

(a) Intent. It is the intent of the General Assembly thatWepartment of

Corrections and Judiciary create a model post-adjudication rep¥ative program

policy that promotes desistence and decrease recidivism of respons¥gle parties

and seeks restorative justice for both responsible parties and victims alie.

(b) Policy development. On or before January 1, 2025, the Departmentf
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Sh&MSs. the Office of the Defender General, and the Center for Crime Victim

Serv all establish a cohesive post-adjudication reparative program

polic foartment of Corrections and the Judiciary to adopt and

follow.

(c) Policy contdgts. Th@post-adjudication reparative program policy

created pursuant to thi Ml outline what types of offenses qualify and

which persons will be eligiile for the p&st-adjudication reparative program.

The policy shall include consid¥§rations for c@grts to use in determining the

persons who are eligible for the po%adjudication Mgparative program and the

referral of each case to the reparative pdggram. The po shall also

contemplate how victim perspective are inChuded in reparativédQrogramming.

Sec. 6. EFFECTIVE DATES

This act shall take effect on July 1, 2024 except %hat Sec. 1 (juvenile alg

AU U 9, = cll cl U PU = cll ULV U Cl Ll U Y9, o U

Sec. 1. 3 V.S.A. chapter 7 is amended to read:
CHAPTER 7. ATTORNEY GENERAL

Subchapter 1. Election; Authority; Duties

§ 151. ELECTION AND TERM
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used in this subchapter:

(W “Child” has the same meaning as in 33 V.S.A. § 5102(2).

(2) M Pre-charge diversion” means a referral of an individual to a

community-bas¥d restorative justice provider by a law enforcement officer or

prosecutor _after Mg referring officer _or prosecutor has determined that

probable cause exists Mgt the individual has committed a criminal offense and

before the individual is criMgnally charged with the offense or before a petition

is filed in family court for the Mense.

(3) “Youth” has the same m®ning as in 33 V.S.A. § 5102(29).

§ 163. JUVENILE COURT DIVERSION PROFECT PROGRAM

(a) Purpose.

(1) The Attorney General shall developNgid administer a juvenile court

diversion prejeet program, for both pre-charge A post-charge referrals to

vouth-appropriate _community-based restorative jusMge providers, for the

purpose of assisting juveniles children or youth charged Wgh delinquent acts.
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(2) The program shall be designed to provide a restorative op¥on for

children or yvouth alleged to have caused harm in violation of a crin®gal
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thuperior Court, as well as for victims or those acting on a victim’s behalf

who h®&e been allegedly harmed by the responsible party. The juvenile

diversion pRggram can accept referrals to the program as follows:

(4) e-charge by law enforcement or prosecutors pursuant to a

policy adopted in Mcordance with subdivisions (c)(1)—(2) of this section.

(B) Post-chaMge by prosecutors for children or youth charged with a

first or a second misdemed®or or a first nonviolent felony, or other offenses as

the prosecutor deems approgate, pursuant to subdivision (c)(3) of this

section.
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projectfunding: Administration; report.

(1) el Beginning on July 1, 2025, the Attorney GenerW shall support

the operation of diversion programs in each of the State’s coun¥es through

grants _of financial assistance to, or contracts for services with, M single

municipality or organization to provide community-based restorative judgce
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thiMgection may issue subgrants to diversion providers or execute subcontracts

for divagion services.

(2) e Attorney General may require local financial contributions as a

condition of rec&pt of program funding.

(3) In consullgtion with community-based restorative justice providers,

the Office of the Attorn®& General shall develop program outcomes following

the designated State of Vernut performance accountability framework and, in

consultation with the DepartmeMgof State’s Attorneys and Sheriffs, the Office

of the Defender General, the Center®¥pr Crime Victim Services, the Judiciary,

and_the Division of Racial Justice Staics of the Office of Racial Equity,

report annually on or before December 1 to Wge General Assembly on services

provided and outcome indicators. As componentNQf the report required by this

subsection, the Attorney General shall include datMon the number of pre-

charge and post-charge diversion program referrals irMeach county; race,

gender,_age, and other demographic variables, whenever Mssible; offenses

charged and crime types; successful completion rates; and possi¥e causes of

any geographical disparities.

(4) The Attorney General is authorized to accept grants and gifts folghe

PJUrpjoscy U d C Url, SUucri d COLUNICE UCLIZ DUrsSur U
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theenter for Crime Victims Services, the Department of State’s Attorneys and

Sheriffs& Victim Advocates, the Division for Racial Justice Statistics of the

Office of RX¢cial Equity, and the State Archivist, the Attorney General shall

adopt a polici®& and procedures manual for community-based restorative

justice providers to Womote a uniform system_across _the State in compliance

with this section. The n&ual shall include policies and procedures related to:

(A) informing victiWs of their rights and role in pre-charge and posi-

charge diversion, including thatSgch information is available in writing upon

request;

(B) the timely notification to Kgtims of a referral to pre- and post-

charge diversion;

(C) an invitation to victims to engage i e restorative process;

(D) how to share information with a victinfgoncerning a restorative

agreement’s conditions related to the victim and any pr@¥gress made on such

conditions;

(E) best practices for collecting data from all partiesNhat engage

with the pre-charge and post-charge diversion programs; and

(F) confidentiality expectations for all parties who engage irMghe

eEdLord veE PDroce
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ollowineprovisions: Juvenile diversion program
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Juvenile pre-charge diversion policy required. In order for a &unty’s

community-based restorative justice provider to be eligible to receive Wye-
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enurage fair and consistent juvenile pre-charge diversion referral policies

and m&hods statewide, the Department of State’s Attorneys and Sheriffs and

the Commigity Justice Unit shall publicly post the policies adopted by each

State’s AttorneWs office.

(2) Juvenildpre-charge diversion policy contents. A county’s State’s

Attorney’s juvenile pr&charge diversion program policy shall include the

following:

(A) A list of offens®& that presumptively qualify for juvenile pre-

charge diversion.

(B) Any additional criteria 1&&determine whether a child or vouth is

eligible to participate in juvenile pre-chard®diversion.

(C) The appropriate documentatiok to _accompany a_referral to

juvenile pre-charge diversion, including the name¥gnd contact information of

the child or youth and the child or youth’s parent or |&gal guardian; the name

and contact _information of the victim or victims, and a Nctual statement or

affidavit of probable cause of the alleged incident.

(D) A procedure for returning a case to the law enforceMgnt agency

or the prosecutor, including when.

(i) the prosecutor withdraws any juvenile pre-charge referral Rom

ne Tiive! o leC-Criadreec aiver Ol DO
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thalhe matter is not appropriate for juvenile pre-charge programming; and

(iii) when a child or youth does not successfully complete juvenile

pre-charge &version programming.

(E) Astatement reiterating that the State’s Attorney retains final

discretion over the 8&ses that are eligible for diversion and may deviate from

the adopted policy in ac8rdance with such discretion.

(3) Juvenile post-chaMge diversion requirements. Each State’s Attorney,

in cooperation with the Office Mthe Attorney General and the juvenile post-

charge diversion program, shall dev®op clear criteria for deciding what types

of offenses and offenders will be elicib® for diversion; however, the State’s

Attorney shall retain final discretion oveMythe referral of each case for

diversion. All juvenile post-charge diversion Bgograms receiving financial

assistance from the Attorney General shall adhere to M following:

(A) The juvenile post-charge diversion program¥r children or youth

shall only accept individuals against whom a petition has b&n filed and the

court has found probable cause, but are not adjudicated.

(B) A prosecutor may refer a child or vouth to diversion eith® before

or_after a preliminary hearing and shall notify in writing to the diveMgon

PproZrart arid Lric Jurit o e prosecultor rcjecrrd U Ulver orl.
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in V.S.A. § 7601(4)(A) and the crime is a misdemeanor, the prosecutor shall

provid®&the child or vouth with the opportunity to participate in the court

diversion pPRggram unless the prosecutor states on the record at the preliminary

hearing or a SWhsequent hearing why a referral to the post-charge program

would not serve th&ends of justice. Factors considered in the ends-of-justice

determination include %e child’s or vouth’s delinquency record, the views of

the alleged victim or victin® and the need for probationary supervision.

(D) Notwithstandinc%is subsection (c), the diversion program may

accept cases pursuant to 33 V.S.A. QS 5225(c) and 5280(e).
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Confidentiality.

(1) The matter shall become confidential Ygen notice of a pre-charge

referral is provided to the juvenile diversion prograMy or when notice of a

post-charge referral is provided to the court.

(2) All information related to any offense gathered in iMg course of the

juvenile diversion process shall be held strictly confidential and %all not be

released without the participant’s prior consent.

(3)  Information related to any offense that a person divulge in

prepyurdiior or, adurirtZ, or _du U JILOW=-U[ U e _prov 7! U e uver C
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civk family, juvenile, or administrative investigation, prosecution, or case for

any pumgose, including impeachment or cross-examination. However; the fact

of particip®ion and success, or reasons for failure, may become part of the

prosecutor’s rXords. This subsection shall not be construed to prohibit the

limited disclosure W use of information to specific persons _in_the following

circumstances:

(A) Where there W a threat or statement of a plan that a person may

reasonably believe is likely to Mgsult in death or bodily injury to themselves or

others or damage to the property oRgnother person.

(B) When disclosure is nec®sary to report bodily harm any party

causes another during restorative justice pMEramming.

(C) Where there is a reasonable susicion of abuse or neglect of a

child or vulnerable adult and a report is made pRgsuant to the provisions of

33 VS.A. §4914 or 33 V.S.A. § 6903 or to comply withgny law.

(D) Where a court or administrative tribunal ¥etermines that the

materials were submitted by a participant in the program foMghe purpose of

avoiding discovery of the material in a court or administrative pr&eeding. If

a participant wishes to avail themselves of this provision, the particip%t may

disclose this information in camera to a judicial officer for the purpos
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en/qcement or the prosecutor refers a case to diversion, upon the victim’s

requestthe juvenile diversion program shall provide information relating to

the conditi®gs of the diversion contract regarding the victim, progress made on

such conditiotMy and information that assists with obtaining the victim's

compensation.

(B) Victim inNgrmation that is not part of the public record shall not

be released without the vicMg'’s prior consent.

(C) Nothing in this tion shall be construed to prohibit a victim's

exercise of rights as otherwise proged by law.

(e) Rights and responsibilities.
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(A) Diversion candidates shall be informoW of their right to the

advice, assistance, and access to private counsel or the pMlic defender at all

stages of the diversion process, including the initial decision toWgarticipate and

the decision to accept the juvenile diversion contract, so that t/R& candidate

may give informed consent.

(B) For the pre-charge diversion program, notwithstanding%ghe
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coMultation at public expense upon the request of the candidate.

The candidate shall be informed that participation in the

(@)

diversion pRggram is voluntary.
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expungement.

(1) Pre-charge diversion records d&etion.

(A) Not later than 10 days after thuccessful completion of the pre-

charge diversion program, the juvenile diversi® program shall notify the

victim, law enforcement agency, and the State’s Wtorney’s office of the

participant’s successful completion. Payment of restitMgon is required for

successful completion.

(B) Coeepm—t—ip—ieio—mien |V %in 30 days

after the two-vear anniversary notifving the State’s Attornev’s offi& of the

participant’s _successful completion, the Attorney General shall provikg a

cr cu 1l C Lridl U recoru "cld Uy Lri€ dtrver Orl PDrozZrarr 1 A ALALAYN
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aft® the two-vear anniversary notifving the law enforcement agency and the

State s S ttorney’s office of the participant’s successful completion, the

Attorney G®geral shall provide a certified notice that all public records held by

the law enforceMent agency and the State’s Attorney’s office shall be deleted.

Public records do n®& include the Valcour database or other similar nonpublic

law enforcement databa¥g

(2) Pre-charge diversMg case index.

(A) The Community JMtice Unit shall keep a special index of pre-

charge diversion cases that have beeWdeleted pursuant to this section together

with the notice of deletion provided by iMg Attorney General. The index shall

list only the name of the diversion participarM the individual’s date of birth, a

case number, date of case closure, location of pRggramming, and the offense

that was the subject of the deletion.

(B) The special index and related documents sp&ified in subdivision

(A) of this subdivision (2) shall be confidential and shall D& phvsically and

electronically segregated in a manner that ensures confidentia®y and that

limits access to authorized persons.

(C) Inspection of the certified notice may be permitted only Mgon

requc oy e _persort_wrio e Uoje U e USC. e A orricy \ucrierd
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puMgoses pursuant to subdivision (g)(2) of this section.

D)  The Community Justice Unit shall establish policies for

implementMg subsections (1)—(4) of this subsection (f).

(3) Effe® of Deletion. Except as otherwise provided in this section,

upon_the certifiedWgotice to delete files and records under this section, the

matter shall be consid®ed never to have occurred; all index references thereto

shall be deleted; and th& participant, the Community Justice Unit, law

enforcement officers and depar¥gents, prosecutors, the referring entity, and the

diversion program shall reply to 8y request for information that no record

exists with respect to such participan®gnquiry in_any matter. _Copies of the

certified notice shall be sent to each agencWentity, or official named therein.

(4) Deletion Applicability. The pro%ss of automatically deleting

records as provided in this section shall only dWply to those persons who

completed pre-charge diversion on or after July 1, X25. reemmmmm—mmivs

have the person’s records deleiot inikgis ) cquirements of

(5) Post-charge diversion records expungement. Within 30 d&s after

the two-year anniversary of a successful completion of juvenile post-ch&ge
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enf&cement records, fingerprints, and photographs other than entries in the

court ®version program’s centralized filing system applicable to the

proceeding However, the court shall not order expungement if the participant

does not satisteach of subdivisions (A)—(C) of this subdivision. The court

shall give the Stat®g Attorney an opportunity for a hearing to contest the

expungement of the recokds. The court shall expunge the records if it finds:

(A) two vears hamg elapsed since the successful completion of the

juvenile post-charge diversion pMgram by the participant;

(B) the participant has noMgeen convicted of a subsequent felony or

misdemeanor during the two-year peri®, and no proceedings are pending

seeking such conviction; and

(C) the participant does not owe restitutgn related to the case.

(6) Expungement of sealed records. The court Way expunge any records

that were sealed pursuant to this subsection prior to Jul 1, 2018 unless the

State’s Attorney’s office that prosecuted the case objects. Th days prior to

expunging a record pursuant to this subdivision, the court shall pr&&ide written

notice of its intent to expunge the record to the State’s Attorney’s oMce that

prosecuted the case.

U =CridrZe utver o USC 'TUECA.




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 79 of 181

spMal index of post-charge diversion cases that have been expunged pursuant

to this Xection together with the expungement order.  The index shall list only

the name othe person convicted of the offense, the person’s date of birth, the

docket number¥gdate of case closure, the court of jurisdiction, and the offense

that was the subjeCRof the expungement.

(B) The specMy index and related documents specified in subdivision

(A) of this subdivision (7Mghall be confidential and shall be physically and

electronically segregated in dWnanner that ensures confidentiality and that

limits access to authorized persons

(C) Inspection of the expundMgnent order and the certificate may be

permitted only upon petition by the personWho is the subject of the case. The

Chief Superior Judge may permit special Qccess to the index and the

documents for research purposes pursuant to thules for public access to

court records.

(D) The Court Administrator _shall estaWish policies for

implementing subdivisions (5)—(9) of this subsection (f).

(8) Effect of Expungement. Except as otherwise provided in%is section,

upon the entry of an order expunging files and records under this secon, the

proceedings in the matter shall be considered never to have occurred; all iMgex
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div&sion program_shall reply to any request for information that no record

exists Wth respect to such participant inquiry in any matter. Copies of the

order shalle sent to each agency, entity, or official named therein.

(9) Expimgeement Applicability. The process of automatically expunging

records as provid® in this section shall only apply to those persons who

completed diversion oM or after July 1, 2002. Anv person who completed

diversion prior to July 1, 002 must apply to the court to have the person’s

records _expunged. Expundynent shall occur if the requirements of

subdivisions (5)—(8) of this subseci®n (f) are met.
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records act exemption.

(1) Except as otherwMe provided by this section, any records or

information produced or acquired Myrsuant to this section shall be exempt from

public inspection or copying under VerMgont's Public Records Act.

(2) _ Notwithstanding subdivision(1) of this subsection, a law

enforcement agency, State’s Attorney’s offi court, or community-based

restorative justice provider may disclose informatMg to colleges, universities,

public agencies of the State, and nonprofit resear% organizations that a

community-based restorative justice provider has agreem®ts with for use in

connection with research projects of a public service natureput no person

associated with those institutions or agencies shall disclose that inRggrmation in

any manner _that would reveal the identity of an individual who prov&ed the

information to the community-based restorative justice provider.
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(1) The Attorney General shall develop and administer an adult court

diversi®g program, for both pre-charge and post-charge referrals, in all
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(2) The proXam shall be designed to provide a restorative option for

persons alleged to hav&caused harm in violation of a criminal statute or who

have been charged with vi®%lating a criminal statute as well as for victims or

those acting on_a victim's balf who have been allegedly harmed by the

responsible party. The diversion pRggram can accept referrals to the program

as follows:

(A) Pre-charge by law enforceMgnt or prosecutors pursuant to a

policy adopted in accordance with subdivisionXc)(1)—(2) of this section.

(B) Post-charge by prosecutors for persOWs charged with a first or a

second misdemeanor or _a_first nonviolent felony, oMyother offenses as the

prosecutor deems appropriate, pursuant to subdivision (c)(M of this section.

(C) Post-charge by prosecutors of persons who hag been charged

with _an offense _and who have substance abuse or mental healMg treatment

needs regardless of the person’s prior criminal history record, except Mperson

charged with a felony offense that is a crime listed in 13 V.S.A. § 5301(7) Xall
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chgter 52 or 524 shall also be eligible under this section. Programming for

these P sons is intended to support access to appropriate treatment or other

resources With the aim of improving the person’s health and reducing future

adverse involv®gent in the justice system.

(b) he—progrign—shall-be—designed for—two—purposes: Administration;

report.
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ioMgtfelony- W Beginning on July 1, 2025, the

g
g
d
d
)
D
d

Attorney General shall support thperation of diversion programs in each of

the State’s counties through grants o ancial assistance to, or contracts for

services with, a single municipality or oNganization to provide community-

based restorative justice programs and ser¥ces in _each county. _Upon

approval of the Attorney General, the single nMgicipality or organization

receiving a grant pursuant to this section may issueSubgrants to diversion

providers or execute subcontracts for diversion services.
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Justice-system- Y he Attorney General may require local financial contributions

as a condition of r&eipt of program funding.

(3) In consultatMn with community-based restorative justice providers,

the Office of the Attorney Qeneral shall develop program outcomes following

the designated State of VermornW&performance accountability framework and, in

consultation with the Department & State’s Attorneys and Sheriffs, the Olffice

of the Defender General, the Center (% Crime Victim Services, the Judiciary,

and_the Division of Racial Justice Statis&gs of the Office of Racial Equity,

report annually on or before December 1 to tIGeneral Assembly on services

provided and outcome indicators. As components &the report required by this

subsection, the Attorney General shall include data™n the number of pre-

charge and post-charge diversion program referrals in ach county; race,

gender,_age, and other demographic variables, whenever pXsible; offenses

charged and crime types; successful completion rates; and possiD® causes of

any geographical disparities.

(4) The Attorney General is authorized to accept grants and gifts foMghe

PJUrpjoscy U d C Url, SUcri d COLUNICE UCLIZ DUrsSur U




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 85 of 181

thA& enter for Crime Victims Services, the Department of State’s Attorneys and

SheriftM Victim Advocates, the Division for Racial Justice Statistics of the

Office of Mgcial Equity, and the State Archivist, the Attorney General shall

adopt a policRs and procedures manual for community-based restorative

justice providers t¢promote a uniform system _across _the State in compliance

with this _section. e manual shall include the following policies and

procedures related to:

(A) informing victimsNf their rights and role in pre-charge and post-

charge diversion, including that siMh information is available in writing upon

request,

(B) the timely notification victiMs of a referral to pre-charge and

post-charge diversion;

(C) an invitation to victims to engage in IR restorative process;

(D) how to share information with a victim ®gncerning a restorative

agreement’s conditions related to the victim and any proXgess made on such

conditions;

(E) best practices for collecting data from all parties Wat engage

with the pre-charge and post-charge diversion programs; and

(F) confidentiality expectations for all parties who engage inWghe
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ine- Adult diversion program policy and referral
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requirements.

(1) Adult pre-ciMgge diversion policy required. In order for a county’s

community-based restorati®g justice provider to be eligible to receive referrals

pursuant to this section, the Si&e’s Attorney’s office shall adopt an adult pre-

charge diversion referral policy. Mg encourage fair and consistent pre-charge

and post-charge diversion referral Solicies and methods statewide, the

Department of State’s Attorneys and Sher®¥s and the Community Justice Unit

shall publicly post the policies adopted by eac/®State’s Attorney’s office.

(2) Adult pre-charge diversion policy coMents. A county’s State’s

Attorney’s pre-charge diversion program policy shall iMglude the following:

(4) a list of offenses that presumptively qudfy for pre-charge

diversion;

(B) additional criteria to determine whether a responsMle party is

eligible to participate in pre-charge diversion;

(C) _appropriate _documentation to accompany a_referral to We-
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andg factual statement or affidavit of probable cause of the alleged offense;

‘D) a procedure for returning a case to the law enforcement agency

or the prosoutor, including when.

(i) Nghe prosecutor withdraws a pre-charge referral from the

diversion program;

(ii) the coMgnunity-based restorative justice provider determines

that the matter is not approp¥ate for pre-charge programming. and

(iii) _a person does Mgt successfully complete pre-charge diversion

programming; and

(E) a statement reiterating t/Mg the State’s Attorney retains final

discretion over the cases that are eligible foRdiversion and may deviate from

the adopted policy in accordance with such discr&on.

(3) Adult post-charge diversion requirements. %ach State’s Attorney, in

cooperation with the Office of the Attorney General and Mge adult post-charge

diversion program, shall develop clear criteria for decidirMg what tvpes of

offenses _and offenders will be eligible for diversion; howeversthe State’s

Attorney shall retain final discretion over the referral of each ®gse for

diversion. _All adult post-charge diversion programs receiving finamgial

i Urice Jjrorr e /1 orricy gcrierd e Uuricre Lo ric JOLLOWIITZ.
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pe¥on _against whom_charges have been filed and the court has found

probab% cause, but are not adjudicated.

[

P& A prosecutor may refer a person to diversion either before or

after arraignm®t and shall notify in writing the diversion program and the

court of the prosec®¥or’s of the referral to diversion.

(C) _If a perSn is charged with a qualifying crime as defined in

13 V.S.A. § 7601(4)(A) an®&the crime is a misdemeanor, the prosecutor shall

provide the person with the oMgortunity to participate in the court diversion

program_unless the prosecutor sWgtes on the record at arraignment or a

subsequent hearing why a referral to tMg post-charge program would not serve

the ends of justice. Factors considered My the ends-of-justice determination

include the person’s criminal record, the viewSpf any victims, or the need for

probationary supervision.

(D) Notwithstanding this subsection (c), the¥iversion program may

accept cases pursuant to 33 V.S.A. §§ 5225 and 5280.

() The Office of the Anorney General shall-develop prdkram ouwtcome

)
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)
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(1) The Matter shall become confidential when notice of a pre-charge

referral is provided' ¥ the diversion program, or when notice of a post-charge

referral is provided toWghe court. However. persons who are subject to

conditions of release impo®d pursuant to 13 V.S.A. § 7554 and who are

referred to diversion pursuant ¥ _subdivision (a)(2)(C) of this section, the

matter shall become confidential upOWthe successful completion of diversion.

(2) All information gathered in th®&gourse of the adult diversion process

shall be held strictly confidential and sh®l not be released without the

participant’s prior consent.

(3)  Information related to any offense thM a person divulges in

preparation_for, during, or _as _a_follow-up to the pr&ision of the adult

diversion programming shall not be used against the person% any criminal,

civil, family, juvenile, or administrative investigation, prosecutioidor case for

any purpose, including impeachment or cross-examination. HoweverShe fact

of participation _and success, or reasons for failure, may become part oghe

Pproyeculor reCUruy. d Uosc 7! 1% {19, e 7! TUucU U _pProrito e
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Cir stances.:

‘A) Where there is a threat or statement of a plan that a person may

reasonably Relieve is likely to result in death or bodily injury to themselves or

others or dama®g to the property of another person.

(B) Wherdisclosure is necessary to report bodily harm any party

causes another during r&orative justice programming.

(C) Where there & reasonable suspicion of abuse or neglect of a

child or vulnerable adult and d%eport is made pursuant to the provisions of

33 V.SA. §$4914 or 33 V.S.A. § 69038 to comply with any law.

(D) Where a court or adminMgrative tribunal determines that the

materials were submitted by a participant iMghe program for the purpose of

avoiding discovery of the material in a court or Mdministrative proceeding. If

a participant wishes to avail themselves of this provi¥on, the participant may

disclose this information in camera to a judicial officeMfor the purposes of

seeking such a ruling.

(4)(4) _Notwithstanding subdivision (2) of this subsectioM(d), if law

enforcement or the prosecutor refers a case to diversion, upon theWictim’s

request, the adult diversion program shall provide information relating t&ghe

Urid 7! U e _uLlver ol Orilrid rTECZUralriy e v L, PDroxre Tiue _or
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compensation.
B) Victim information that is not part of the public record shall not

ithout the victim’s prior consent.

be released
pthing in this section shall be construed to prohibit a victim's

(€

exercise of rights alptherwise provided by law.
(e) Atl-adr o1t WVCrsion progrd eIV anetal-a anee—fro
o Attorney-General shagadhere to-ithe followine provisions:  Righis and
responsibilities.
(1) e—diversion—progranMshati—aceept—o perSOns—aga ho
either-before or after arraig e Mg otifs = e—diversio
DUHFSHE % S A 4—ana o—are—referred—to—diversNpon—pursitd %
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‘A)  Diversion candidates shall be informed of their right to the

advice, ass\tance, and access to private counsel or the public defender at all

stages of the dMersion process, including the initial decision to participate and

the decision to ac®pt the diversion contract, so that the candidate may give

informed consent.

(B) For the pr&charge diversion program, notwithstanding the

financial need determination Wursuant to 13 V.S.A. § 5236, the diversion

program_shall inform the candid®g that a public defender is available for

consultation at public expense upon th&equest of the diversion candidate.
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(3) L o
adult-diversion—contract-is—voluntary- The cMgdidate shall be informed that

participation in the diversion program is voluntary’
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‘A) The pre-charge and post-charge diversion programs may charge

fees to its Mgrticipants, which shall be paid to the local adult court diversion

program. If a¥ee is charged, it shall be determined by program officers or

emplovees based Mgon the financial capabilities of the participant. The fee

shall not exceed $30M0. Any fee charged shall be a debt due from the

participant.

(B) Notwithstanding®2 V.S.A. § 502(a), fees collected pursuant to

this subdivision (4) shall be retaiMgd and used solely for the purpose of the

adult court diversion program.

(6)(5) Information—retated-to-the-prdent-offensethat-is—divileed-during
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fortatluremay-becomepart-of-the-prosecitor-srecords- y victims shall be

notified of the victim’s rights and role in the pre-charge diWgrsion process,

including notification of a candidate’s referral to the pre-char® diversion

program by the pre-charge diversion program.
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Records; deletion and &pungement.

(1) Pre-charge diver¥on records deletion.

(A) Not later than 1(Mgays after the successful completion of the pre-

charge diversion program, the jiMenile diversion program shall notify the

victim, law enforcement agency, an&the State’s Attorney’s office of the

participant’s _successful completion. PaMgent of restitution is required for

successful completion.

(B) supennsswiienstirevisensiomsmeeniigwssosiios 1Vithin 30 days

after the two-yvear anniversary notifving the State’s Mtornev’s office of the

participant’s _successful completion, the Attorney GeneMgl shall provide a

certified notice that all records held by the diversion program sWall be deleted.

(C) i ———————————em Vi1 30 days

after the two-vear anniversary notifving the law enforcement agency¥gnd the

State’s Attorney’s office _of the participant’s successful completion, Whe

orricy gcrierd 1e provide d cr cU 1l C Lridl U Uy recoru el Uy
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PuBc records do not include the Valcour database or other similar nonpublic

law enj&cement databases.

(2) PRg-charge diversion case index.

(4) e Community Justice Unit shall keep a special index of pre-

charge diversion ca¥s that have been deleted pursuant to this section together

with the notice of deleti®@ provided by the Attorney General. The index shall

list only the name of the div8&sion participant, the individual’s date of birth, a

case number, date of case closiMg, location of programming, and the offense

that was the subject of the deletion.

(B) The special index and relatd documents specified in subdivision

(A) of this subdivision (2) shall be confideMgal and shall be physically and

electronically segregated in a manner that ens®ges confidentiality and that

limits access to authorized persons.

(C) Inspection of the certified notice may be Wermitted only upon

request by the person who is the subject of the case. The Xtorney General

may permit_special access to the index and the documents Wr research

purposes pursuant to subdivision (g)(2) of this section.

(D)  The Community Justice Unit shall establish policies%for
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up the certified notice to delete files and records under this section, the

matter Xaall be considered never to have occurred; all index references thereto

shall be Mleted; and the participant, the Community Justice Unit, law

enforcement ofRgers and departments, prosecutors, the referring entity, and the

diversion program¥hall reply to any request for information that no record

exists with respect to Mych participant inquiry in_any matter. _Copies of the

certified notice shall be serMto each agency, entity, or official named therein.

(4) Deletion Applicab¥ty. The process of automatically deleting

records as provided in this sectid shall only apply to those persons who

completed pre-charge diversion on oMafter July 1, 2025. viee—m———t——

have the person’s records deleted: 8 ,. h M/ occur if the requirements of

) '

(5) Post-charge diversion records expungemen® Within 30 davs after

the two-vear anniversary of a successful completion oMadult post-charge

diversion, the court shall provide notice to all parties of recoM of the court’s

intention to order the expungement of all court files and r&ords, law

enforcement records, fingerprints, and photographs other than entrioin the

adult _court diversion program’s centralized filing system applicable toWhe

proceculriy. JOWeEver, L Jur 1% 'Ol UOrdecr _CEApPUriZerricr e _pur PJUr
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shd¥, give the State’s Attorney an opportunity for a hearing to contest the

expung@gent of the records. The court shall expunge the records if it finds:

AW two vears have elapsed since the successful completion of the

adult post-char®g diversion program by the participant;

(B) the padRicipant has not been convicted of a subsequent felony or

misdemeanor during th%& two-vear period, and no proceedings are pending

seeking such conviction; and

(C) the participant doeSiot owe restitution related to the case.

(6) Expungement of sealed reyds. The court may expunge any records

that were sealed pursuant to this subse¥on prior to July 1, 2018 unless the

State’s Attorney’s office that prosecuted the &se objects. Thirty days prior to

expunging a record pursuant to this subdivision, Me¢ court shall provide written

notice of its intent to expunge the record to the Stal&s Attornev’s office that

prosecuted the case.

(7) Post-charge diversion case index.

(A) The court and the Office of the Attorney General Wall keep a

special index of post-charge diversion cases that have been expunged Myrsuant

to this section together with the expungement order. The index shall list 8!
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criMynal offense that was the subject of the expungement.

B) The special index and related documents specified in subdivision

(A) of thisubdivision (7) shall be confidential and shall be physically and

electronically Wgeregated in a manner that ensures confidentiality and that

limits access to autorized persons.

(C) Inspectiot of the expungement order and the certificate may be

permitted only upon petitiok by the person who is the subject of the case. The

Chief Superior Judge may Mgrmit special access to the index and the

documents for research purposes Wursuant to the rules for public access to

court records.

(D) The Court Administra shall establish policies _for

implementing subdivisions (5)—(9) of this subsion (f).

(8) Effect of Expungement. Except as otherMse provided in this section,

upon the entry of an order expunging files and recordSunder this section, the

proceedings in the matter shall be considered never to hav®occurred; all index

references thereto shall be deleted; and the participant, e court, law

enforcement officers and departments, prosecutors, the referring erMty, and the

diversion program shall reply to any request for information that n8record

exists with respect to such participant inquiry in_any matter. _Copies oMghe
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rec®ds as provided in this section shall only apply to those persons who

compler®& diversion on or after July 1, 2002. Any person who completed

diversion pr&gr to July 1, 2002 must apply to the court to have the person’s

Expungement shall occur if the requirements of this

records expungé

subsection (f) are me

(g) Public records actemption.
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Except _as otherwise Bgovided in this section, any records or information

yant to this section shall be exempt from public

produced or acquired pu

inspection or copying under V&mont’s Public Records Act and shall be kept

confidential.

(2) The cotrt nuy-expinge any Mgord
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Notwithstanding subdivision (1) of this subsection, a law &forcement agency,

State’s Attorney’s office, court, or community-based resWrative justice

provider-may disclose information to colleges, universities, publicNggencies of

the State, and nonprofit research organizations that a communi®-based

restorative justice provider has agreements with for use in connection With
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thaWwould reveal the identity of an individual who provided the information to

the corMgunity-based restorative justice provider:
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§ 465 161. PUBLIRCONTRACT ADVOCATE
* % %
Sec. 2. 7V.S.A. § 656 is am@ded to read:
§ 656. PERSON 16 YEARS OF ¥GE OR OLDER AND UNDER 21 YEARS
OF AGE MISREPRESENTIMNg AGE, PROCURING, POSSESSING,
OR CONSUMING ALCOHOLICREVERAGES,; CIVIL

VIOLATION

(b) Issuance of notice of violation. A law enforcgent officer shall issue a
person who violates this section a notice of violation, in¥g form approved by
the Court Administrator. The notice of violation shall requMg the person to
provide his-or-her the person’s name and address and shall explaMyprocedures
under this section, including that:

(1) the person shall contact the Diversion Program in the county WRkgre
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in ®ge case being referred to the Judicial Bureau, where the person, if found
liable My the violation, will be subject to a civil penalty and a suspension of
the person'Yoperator’s license and may face substantially increased insurance
rates;

(3) no moMgy should be submitted to pay any penalty until after
adjudication; and

(4) the person shall Wgtify the Diversion Program if the person’s address

changes.

(d) Registration in Youth Substancgbuse Safety Program. Within 15 days
after receiving a notice of violation, the Wgrson shall contact the Diversion
Program in the county where the offense occted and register for the Youth
Substance Abuse Safety Program. If the person j§ls to do so, the Diversion
Program shall file the summons and complaint with ¥ge Judicial Bureau for
adjudication under 4 V.S.A. chapter 29. The Diversion Pr&ram shall provide
a copy of the summons and complaint to the law enforcen®gt officer who
issued the notice of violation and shall provide two copies toNghe person
charged with the violation.

(e) Notice to report to Diversion. Upon receipt from a law enforceMgnt
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Program. The notice to report shall provide that:

The person is required to complete all conditions related to the
offense inMgpsed by the Diversion Program, including substance abuse
screening and, ¥ deemed appropriate following the screening, substance abuse
assessment or subs¥ce abuse counseling, or both.

(2) If the persoRdoes not satisfactorily complete the substance abuse
screening, any required Wybstance abuse assessment or substance abuse
counseling, or any other comtion related to the offense imposed by the
Diversion Program, the case will Mgreferred to the Judicial Bureau, where the
person, if found liable for the violatiok shall be assessed a civil penalty, the
person’s driver’s license will be suspen®ed, and the person’s automobile
insurance rates may increase substantially.

(3) If the person satisfactorily completes thokgubstance abuse screening,
any required substance abuse assessment or substanc&gbuse counseling, and
any other condition related to the offense imposed by the Riversion Program,
no penalty shall be imposed and the person’s operator’s liceMge shall not be
suspended.

(f) Diversion Program requirements.
(1) Upon being contacted by a person who has been issued a noticof
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SaMyy Program, the Diversion Program shall impose conditions on the person.
The coMitions imposed shall include only conditions related to the offense and
in every c®e shall include a condition requiring satisfactory completion of
substance abu¥g screening using an evidence-based tool and, if deemed
appropriate folloMng the screening, substance abuse assessment and
substance abuse educ®gon or substance abuse counseling, or both. If the
screener recommends subsWgnce abuse counseling, the person shall choose a
State-certified or State-licenseMgubstance abuse counselor or substance abuse
treatment provider to provide the s&ices.

(2) Substance abuse screening ¥gquired under this subsection shall be
completed within 60 days after the Diversi® Program receives a summons and
complaint. The person shall complete all condions at his-or-ther the person’s
own expense.

(3)  When a person has satisfactorily comPgted substance abuse
screening, any required substance abuse education W substance abuse
counseling, and any other condition related to the offense th® the Diversion
Program has imposed, the Diversion Program shall:

(A) void Void the summons and complaint with no penalty du8gand.
(B) send Send copies of the voided summons and complaint the
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BuMgau under this subdivision, the Diversion Program shall redact all
langua¥e containing the person’s name, address, Social Security number, and
any other iIKormation that identifies the person.

(4) If N person does not satisfactorily complete substance abuse
screening, any roWgired substance abuse education or substance abuse
counseling, or any oMgr condition related to the offense imposed by the
Diversion Program er—if-Rg—person—aits—to—pay—theDiversion—Pros

124139 41T
t arty
S

required—program—tees, the Mgersion Program shall file the summons and
complaint with the Judicial Bureai®pr adjudication under 4 V.S.A. chapter 29.
The Diversion Program shall provide &gopy of the summons and complaint to
the law enforcement officer who issued e notice of violation and shall
provide two copies to the person charged with B violation.

(5) A person aggrieved by a decision of¥e Diversion Program or
alcohol counselor may seek review of that decision puRguant to Rule 75 of the
Vermont Rules of Civil Procedure.

(6) Notwithstanding 3 V.S.A. §§ 163(a)(2)(C) and 1% (a)(2)(C). the

adult _or juvenile diversion programs shall accept cases fron%the Youth

Substance Awareness Safety Program pursuant to this section” The

confidentiality provisions of 3 V.S.A. § 163 or 164 shall become effective VWgen
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YoM Substance Awareness Safety Program.

% sk ok

Sec. 3. 18 WS.A. § 4230b is amended to read:

§ 4230b. CANMBIS POSSESSION BY A PERSON 16 YEARS OF AGE
OR OLDMg AND UNDER 21 YEARS OF AGE; CIVIL
VIOLATION

* % %

(b) Issuance of notice of violgion. A law enforcement officer shall issue a
person who violates this section wit/iMg notice of violation, in a form approved
by the Court Administrator. The notice dyviolation shall require the person to
provide his-or-her the person’s name and adMgss and shall explain procedures
under this section, including that:

(1) the person shall contact the Diversion Pro%gam in the county where
the offense occurred within 15 days,

(2) failure to contact the Diversion Program within IXgdays will result
in the case being referred to the Judicial Bureau, where the perMgn, if found
liable for the violation, will be subject to a civil penalty and a susp@sion of

the person’s operator’s license and may face substantially increased insurgce
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adjNdication; and
M the person shall notify the Diversion Program if the person’s address
changes.
ok ok

(d) RegistratioMgn Youth Substance Awareness Safety Program. Within
15 days after receiving$g notice of violation, the person shall contact the
Diversion Program in the c8nty where the offense occurred and register for
the Youth Substance Awareness Ngfety Program. If the person fails to do so,
the Diversion Program shall file theSgmmons and complaint with the Judicial
Bureau for adjudication under 4 V.S.A. $papter 29. The Diversion Program
shall provide a copy of the summons and nplaint to the law enforcement
officer who issued the notice of violation and s/Ml provide two copies to the
person charged with the violation.

(e) Notice to report to Diversion. Upon receipt froMga law enforcement
officer of a summons and complaint completed under Mygs section, the
Diversion Program shall send the person a notice to report to iRg Diversion
Program. The notice to report shall provide that:

(1) The person is required to complete all conditions related tOWghe
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assKgsment or substance abuse counseling, or both.

If the person does not satisfactorily complete the substance abuse
screening, Wny required substance abuse assessment or substance abuse
counseling, orgny other condition related to the offense imposed by the
Diversion Progran®the case will be referred to the Judicial Bureau, where the
person, if found liable®or the violation, shall be assessed a civil penalty, the
person’s driver’s license ¥ill be suspended, and the person’s automobile
insurance rates may increase s®gstantially.

(3) If the person satisfactor®g completes the substance abuse screening,
any required substance abuse assessm¥t or substance abuse counseling, and
any other condition related to the offense ¥gposed by the Diversion Program,
no penalty shall be imposed and the person’s€gperator’s license shall not be
suspended.

(f) Diversion Program requirements.

(1) Upon being contacted by a person who has beMissued a notice of
violation, the Diversion Program shall register the persoMyin the Youth
Substance Awareness Safety Program. Pursuant to the YoutMySubstance
Awareness Safety Program, the Diversion Program shall impose condMpns on
the person. The conditions imposed shall include only conditions relatd® to
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deMged appropriate following the screening, substance abuse assessment and
substar®e abuse education or substance abuse counseling, or both. If the
screener ro¢pmmends substance abuse counseling, the person shall choose a
State-certified & State-licensed substance abuse counselor or substance abuse
treatment provider¥g provide the services.

(2) Substance aRyse screening required under this subsection shall be
completed within 60 days Mer the Diversion Program receives a summons and
complaint. The person shall cBgiplete all conditions at his-or-her the person’s
own expense.

(3)  When a person has satMactorily completed substance abuse
screening, any required substance abud§ education or substance abuse
counseling, and any other condition related tMthe offense that the Diversion
Program has imposed, the Diversion Program shal

(A) Void the summons and complaint with noWgnalty due.

(B) Send copies of the voided summons and comPRgint to the Judicial
Bureau and to the law enforcement officer who completedghem. Before
sending copies of the voided summons and complaint to the JudNgal Bureau
under this subdivision, the Diversion Program shall redact all [Mgguage

containing the person’s name, address, Social Security number, and any Mger
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scr&ning, any required substance abuse education or substance abuse
counseXg, or any other condition related to the offense imposed by the
Diversion Rgogram or if the person fails to pay the Diversion Program any
required Prog fees, the Diversion Program shall file the summons and
complaint with theXudicial Bureau for adjudication under 4 V.S.A. chapter 29.
The Diversion Programgshall provide a copy of the summons and complaint to
the law enforcement offig who issued the notice of violation and shall
provide two copies to the persofcharged with the violation.

(5) A person aggrieved ba decision of the Diversion Program or
alcohol counselor may seek review of Bt decision pursuant to Rule 75 of the
Vermont Rules of Civil Procedure.

(6) Notwithstanding 3 V.S.A. §S 163(M(2)(C) and 164(a)(2)(C), the

adult _or juvenile diversion programs shall ac®pt cases from the Youth

Substance Awareness Safety Program pursuant to Wgis section, 18 V.S.A.

S 4230f(e)(1), or 18 V.S.A. § 4230f(e)(2). The confiden®ality provisions of

3VS.A. §163 or 164 shall become effective when a noticRf violation is

issued pursuant to subsection (b) of this section, 18 V.S.A. § 42¥f(e)(1), or

I8 V.S.A. § 4230f(e)(2) and shall remain in effect unless the person¥uils to

register with or complete the Youth Substance Awareness Safety Program.
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PROGRAM WORKING GROUP; REPORT

(a) eation. There is created the Post-Adjudication Reparative Program

Working GWup to create _a Post-Adjudication Reparative Program_ (the

“Program’”) th#%& promotes uniform access to the appropriate community-

based service provi¥ers for individuals sentenced to reparative boards and

probation pursuant to V.S.A. § 7030(a)(2) and (a)(3). The Working Group

shall also study establishino%g stable and reliable funding structure to support

the operation of the appropriate ®@mmunity-based service providers.

(b) Membership. The Working &oup shall be composed of the following

members:

(1) the Commissioner of Corrections oMglesignee;

(2) the Chief Judge of the Vermont SuperioMCourt or designee; and

(3) five representatives selected from different &ographic regions of the

State to represent the State’s community-based restoraMye justice providers

currently receiving reparative board funding from the WDepartment of

Corrections appointed by the providers.

(c) Powers and duties. The Working Group shall study the [&lowing

issues:
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Proygram;

(M establishing any eligibility requivements for individuals sentenced to

a reparativ®oard or probation to be referred to the Program;

(4) desi¥ging uniform operational procedures for Program referrals

from the courts, inWgke, data collection, participant success standards, and

case closures;

(5) assessing the nec®sary capacity and resources of the Judiciary, the

Department of Corrections, aMg the community-based restorative justice

providers to operate the Program;

(6) exploring an approach to achi®e greater stability and reliability for

the community-based restorative justice proXders, including the Designated

Agency model; and

(7) consulting with the Office of the Attorney eneral, the Department

of State’s Attorneys and Sheriffs, the Office of the DXender General, the

Center for Crime Victim Services, and other stakeholders 8 necessary, on

considerations to incorporate into the Program.

(d)  Assistance. The Working Group shall have the adminWgrative,

technical, and legal assistance of the Department of Corrections.

C COOIL drtid Upudilesy.




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 117 of 181

upgte to the Senate Committee on Judiciary and House Committees on

Correc®pns and Institutions and on Judiciary concerning any progress.

(2) Qn or before July 15, 2025, the Working Group shall provide an

update to the Wgint Legislatives Justice Oversight Committee concerning any

progress.

(3) _On or beforANovember 15, 2025, the Working Group shall submit a

written report in_the formof proposed legislation to the Joint Legislative

Justice Oversight Committee, ¥he Senate Committee on Judiciary, and the

House Committees on Corrections ®d Institutions and on Judiciary.

(f) _Meetings.

(1) The Chief Judge of the VermomSuperior Court or designee shall

call the first meeting of the Working Group (8&occur on or before August 1,

2024

(2) The Working Group shall meet not more thar¥gix times per vear.

(3) The Chief Judge of the Vermont Superior Cou¥ or designee shall

serve as the Chair of the Working Group.

(4) A majority of the membership shall constitute a guorum.

(5) The Working Group shall cease to exist on January 15, 2026

(g) Compensation and reimbursement. Members of the Working R1/1)
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coMpensation and reimbursement of expenses pursuant to 32 V.S.A. § 1010 for

not momg than six meetings per year.

ON; APPROPRIATION

(a) On July 1,"Ng24, a new, permanent, exempt Director of Policy position

is created in the Depa & State’s Attorneys and Sheriffs. In addition to

any other duties deemed ak he Department, the Director of Policy

shall supervise the developmeny mpliance work related to the

Department’s internal, external, art8 State-mandated poli

(b) The position of Director of PoRgyv established in subsectio of this

Sec. 5. DEPARTMENT OF STATE’S ANORNEYS AND SHERIFFS;
POSITION; APPROPRIATION

To the extent funds are available, a new, perman®t, exempt Director of

Policy position is created in fiscal vear 2025 within the D&artment of State’s

Attorneys and Sheriffs. In addition to any other duties deemeMappropriate by

the Department, the Director of Policy shall supervise the Myelopment,

oversight, and compliance work related to the Department’s internal, &gternal,

and State-mandated policies.
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uly 1, 2024, a new, permanent, classified Diversion Program

Coordgtor posiit®eg is created in the Office of the Attorney General. In

addition toNgny other dutiesggmed appropriate by the Attorney General, the

Diversion Pro¥am Coordinator shigassist in the administration of the

diversion programMgoverned by the Office of th®ytorney General.

(b)  The positionsof Diversion Program Coordii™égr established in

subsection (a) of this sectiog shall be subject to a General Fund ap®priation

Sec. 6. OFFICE OF THM ATTORNEY GENERAL; POSITION;
APPROPRIATION

To the extent funds are available, a n®, permanent, classified Diversion

Program Coordinator position is created in fiMal vear 2025 within the Office

of the Attorney General. In addition to any otheMguties deemed appropriate

by the Attorney General, the Diversion Program Coord¥gator shall assist in the

administration _of the diversion programs governed b\Mthe Olffice of the

Attorney General.

Sec. 7. COMMUNITY JUSTICE UNIT; DIVERSION PROGRAM
ADMINISTRATION PLAN; REPORT

In_counties where there is more than one pre-charge and post-ch®gge
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anpost-charge providers and each county’s State’s Attorney or designee to

develodg plan to streamline the administration and provision of juvenile and

adult pre-cRgrge and post-charge diversion programs on_or before July 1,

2027. The CoMynunity Justice Unit shall report on such plan in the 2027

annual report requiMd pursuant to 3 V.S.A. §§ 163(b)(2) and 164(b)(2).

Sec. 8. OFFICE OF TI¥ ATTORNEY GENERAL, PRE-CHARGE
DIVERSION PROVRERS; GRANTS

Notwithstanding 3 V.S.A. SN 63(b)(1) and 164(b)(1), in counties where

there is more than one pre-charg®or post-charge diversion provider, the

Attorney General shall offer to grant or&ontract directly with all pre-charge

providers in that county or provide for subMgnting or subcontracting by the

current post-charge provider in that county.

Sec. 9. OFFICE OF THE ATTORNEY GENERAL, CQMMUNITY
REFERRALS; FUNDING ALTERNATIVES; REPQRT

(a) On or before December 1, 2024, the Office of the AttOey General, in

consultation _with community-based _restorative _justice proiders, the

Department of Public Safetv, the Vermont Association of Chiefs of PXce, the

Office of Racial Equity, and other stakeholders as needed, shall subiN a
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alteMgatives considering:

(1)Wate and local funding options;

(2) entitMs through which funding could be provided; and

(3) oversight guirements.

(b) As used in thisMgection, ‘“‘community referrals’ mean referrals to

community-based restorative tice providers that do not involve criminal

offenses for which probable cause h®& been established.

Sec. 10. REDESIGNATION

24 V.S.A. §§ 19611969 are redesignated atS V.S.A. §§ 915-923.

Sec. 11. REPEALS

Sec. 8 of this act is repealed on July 1, 2029.

Sec. 12. EFFECTIVE DATES

This act shall take effect on July 1, 2024 except that Sec. 1 (juverMe and

adult pre-charge and post-charge diversion) and Sec. 8 (Attorney GeneraMgre-

UTZC ULVC U ! U 7 UNC C C U uLy N U

Sec. 1. 3 V.S.A. chapter 7 is amended to read:
CHAPTER 7. ATTORNEY GENERAL

Subchapter 1. Election; Authority; Duties

§ 151. ELECTION AND TERM
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Subchapter 2. Restorative Justice Approaches

¢ 162a. DEFINITIONS

As used in this subchapter:

(1) “Child” has the same meaning as in 33 V.S.A. § 5102(2).

(2)  “Community referral” means a referral of an individual to a

community-based restorative justice provider that does not involve criminal

offenses or delinquencies for which probable cause exists.

(3)  “Criminal justice purposes’ has the same meaning as in 20 V.S.A.

§ 2056a(a)(3).

(4) _ “Pre-charge diversion” means a referral of an individual to a

community-based restorative justice provider by a law enforcement officer or

prosecutor _after the referring officer or prosecutor has determined that

probable cause exists that the individual has committed a criminal offense and

before the individual is criminally charged with the offense or before a petition

is _filed in family court for the offense. Pre-charge diversion shall not be

construed to include a community referral.

(5) “Youth” has the same meaning as in 33 V.S.A. § 5102(29).

§ 163. JUVENILE COURT DIVERSION PROJEECT PROGRAM
(a) Purpose.
(1) The Attorney General shall develop and administer a juvenile court

diversion prejeet program, for both pre-charge and post-charge referrals to
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vouth-appropriate community-based restorative justice providers, for the

purpose of assisting juveniles children or youth charged with delinquent acts.

(2) The program shall be designed to provide a restorative option for

children or yvouth alleged to have caused harm in violation of a criminal

statute or who have been charged with violating a criminal statute and subject

to a delinquency or youthful offender petition filed with the Family Division of

the Superior Court, as well as for victims or those acting on a victim’s behalf

who have been allegedly harmed by the responsible party. The juvenile

diversion program may accept referrals to the program as follows:

(A) Pre-charge by law enforcement or prosecutors where a child or

youth has committed any criminal offense or delinquency and pursuant to a

policy adopted in accordance with subdivisions (c)(1)—(2) of this section.

(B) Post-charge by prosecutors for children or youth charged with a

first or a second misdemeanor or a first nonviolent felony, or other offenses as

the prosecutor deems appropriate, pursuant to subdivision (c)(3) of this

section.

(b)




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 124 of 181

projectfunding. Administration; report.

(1) Beginning on July 1, 2025, the Attorney General shall support the

operation of diversion programs in each of the State’s counties through grants

of financial assistance to, or contracts for services with, a single municipality

or organization to provide community-based restorative justice programs and

services in_each county. Upon approval of the Attorney General, the single

municipality or organization receiving a grant pursuant to this section may

issue subgrants to diversion providers or execute subcontracts for diversion

services.

(2) The Juvenile Pre-Charge Diversion Program established pursuant to

this section shall operate only to the extent funds are appropriated to the

Office of the Attorney General, the Department of State’s Attorneys and

Sheriffs, and the Office of the Defender General to carry out the Program.

(3) In consultation with community-based restorative justice providers,

the Office of the Attorney General shall develop program outcomes following

the designated State of Vermont performance accountability framework and, in

consultation with the Department of State’s Attornevs and Sheriffs, the Office

of the Defender General, the Center for Crime Victim Services, the Judiciary.

and_the Division of Racial Justice Statistics of the Office of Racial Equity,
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report annually on or before December 1 to the General Assembly on services

provided and outcome indicators. As components of the report required by this

subsection, the Attorney General shall include data on the number of pre-

charge and post-charge diversion program referrals in _each county; race,

gender, age, and other demographic variables, whenever possible; offenses

charged and crime types; successful completion rates; and possible causes of

any geographical disparities.

(4) The Attorney General is authorized to accept grants and gifts for the

purposes of this section, such acceptance being pursuant to 32 V.S.4. § 5.

(5) In consultation with community-based restorative justice providers,

the Center for Crime Victims Services, the Department of State’s Attorneys and

Sheriffs’ Victim Advocates, the Division for Racial Justice Statistics of the

Office of Racial Equity, and the State Archivist, the Attorney General shall

adopt _a_policies _and procedures manual for community-based restorative

justice providers to promote a uniform system _across_the State in compliance

with this section. The manual shall include policies and procedures related to:

(A) informing victims of their rights and role in pre-charge and post-

charge diversion, including that such information is available in writing upon

request;

(B) the timely notification to victims of a referral to pre- and post-

charge diversion;
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(C) an invitation to victims to engage in the restorative process;

(D) how to share information with a victim concerning a restorative

agreement’s conditions related to the victim and any progress made on such

conditions;

(E) best practices for collecting data from all parties that engage

with the pre-charge and post-charge diversion programs; and

(F) confidentiality expectations for all parties who engage in the

restorative process.

() dH-diversi : cvineo i ] esi ; Lo 4
General-shall-adhereto-thefoltowing provisions: Juvenile diversion program

policy and referral requirements.

(1)
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Juvenile pre-charge diversion policy required. Each county’s State’s

Attorney’s office shall adopt a juvenile pre-charge diversion referral policy. To

encourage fair and consistent juvenile pre-charge diversion referral policies

and methods statewide, the Department of State’s Attorneys and Sheriffs and

the Community Justice Unit shall publicly post the policies adopted by each

State’s Attorney’s office.

(2) Juvenile pre-charge diversion policy contents. A county’s State’s

Attorney’s juvenile pre-charge diversion program policy shall include the

following:

(A) _Criteria to _determine whether a child or vouth is eligible to

participate in juvenile pre-charge diversion.

(B) Any appropriate documentation to accompany a_referral to

juvenile pre-charge diversion, including the name and contact information of

the child or youth and the child or youth’s parent or legal guardian; the name

and contact information of the victim or victims, and a factual statement or

affidavit of probable cause of the alleged incident.
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(C) A procedure for returning a case to the law enforcement agency

or the prosecutor, including when.

(i) the prosecutor withdraws any juvenile pre-charge referral from

the juvenile pre-charge diversion program;

(ii) the community-based restorative justice provider determines

that the matter is not appropriate for juvenile pre-charge programming, and

(iii) when a child or vouth does not successfully complete juvenile

pre-charge diversion programming.

(D) A statement reiterating that the State’s Attorney retains final

discretion over the cases that are eligible for diversion and may deviate from

the adopted policy in accordance with such discretion.

(3) Juvenile post-charge diversion requirements. Each State’s Attorney,

in cooperation with the Office of the Attorney General and the juvenile post-

charge diversion program, shall develop clear criteria for deciding what types

of offenses and offenders will be eligible for diversion; however, the State’s

Attorney shall retain final discretion over the referral of each case for

diversion. All juvenile post-charge diversion programs receiving financial

assistance from the Attorney General shall adhere to the following:

(A) The juvenile post-charge diversion program for children or youth

shall only accept individuals against whom a petition has been filed and the

court has found probable cause, but are not adjudicated.
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(B) A prosecutor may refer a child or youth to diversion either before

or_after a preliminary hearing and shall notify in writing to the diversion

program and the court of the prosecutor’s referral to diversion.

(C) _If a child or youth is charged with a qualifving crime as defined

in 13 V.S.A. §7601(4)(A) and the crime is a misdemeanor, the prosecutor shall

provide the child or youth with the opportunity to participate in the court

diversion program unless the prosecutor states on the record at the preliminary

hearing or a subsequent hearing why a referral to the post-charge program

would not serve the ends of justice. Factors considered in the ends-of-justice

determination include the child’s or vouth’s delinquency record, the views of

the alleged victim or victims, and the need for probationary supervision.

(D) Notwithstanding this subsection (c), the diversion program may

accept cases pursuant to 33 V.S.A. §§ 5225(c) and 5280(e).

(d

Confidentiality.

(1) The matter shall become confidential when notice of a pre-charge

referral is provided to the juvenile diversion program, or when notice of a

post-charge referral is provided to the court.
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(2) All information related to any offense gathered in the course of the

juvenile diversion process shall be held strictly confidential and shall not be

released without the participant’s prior consent.

(3)  Information related to any offense that a person divulges in

preparation for. during, or as a follow-up to the provision of the juvenile

diversion programming shall not be used against the person in any criminal,

civil, family, juvenile, or administrative investigation, prosecution, or case for

any purpose, including impeachment or cross-examination. However, the fact

of participation _and success, or reasons for failure, may become part of the

prosecutor’s records. This subsection shall not be construed to prohibit the

limited disclosure or use of information to specific persons in_the following

circumstances:

(A) Where there is a threat or statement of a plan that a person may

reasonably believe is likely to result in death or bodily injury to themselves or

others or damage to the property of another person.

(B) When disclosure is necessary to report bodily harm any party

causes another during restorative justice programming.

(C)  When disclosure to other community-based restorative justice

providers is necessary to facilitate coordination for an individual who has

more than one active referral before different community justice providers.
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(D) Where there is a reasonable suspicion of abuse or neglect of a

child or vulnerable adult and a report is made pursuant to the provisions of

33 VS.A. §4914 or 33 V.S.A. § 6903 or to comply with any law.

(E) Where a court or administrative tribunal determines that the

materials were submitted by a participant in the program for the purpose of

avoiding discovery of the material in a court or administrative proceeding. If

a participant wishes to avail themselves of this provision, the participant may

disclose this information in _camera to a judicial officer for the purposes of

seeking such a ruling.

(4)(4) _Notwithstanding subdivision (2) of this subsection (d), if law

enforcement or the prosecutor refers a case to diversion, upon the victim’s

request, the juvenile diversion program shall provide information relating to

the conditions of the diversion contract regarding the victim, progress made on

such conditions, and information that assists with obtaining the victim's

compensation.

(B) Victim information that is not part of the public record shall not

be released without the victim’s prior consent.

(C) Nothing in this section shall be construed to prohibit a victim's

exercise of rights as otherwise provided by law.
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(e) Rights and responsibilities.

(1) Within30—days—after—the—two-year—anniversary—of—a—sunecessfitl

W i -~ nel
(D)—theparticipant-doesnot-owerestitutionrelated-tothe-ease- Juvenile

court diversion programs shall be set up to respect the rights of participants.




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 134 of 181

(A) Diversion candidates shall be informed of their right to the

advice, assistance, and access to private counsel or the public defender at all

stages of the diversion process, including the initial decision to participate and

the decision to accept the juvenile diversion contract, so that the candidate

may give informed consent.

(B) For the pre-charge diversion program, notwithstanding the

financial need determination pursuant to 13 V.S.A. § 5236, the diversion

program_shall inform the candidate that a public defender is available for

consultation at public expense upon the request of the candidate.

(C)  The candidate shall be informed that participation in the

diversion program is voluntary.
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implementing—this—subseetion—<e)- Any victims shall be notified of the victim’s

rights and role in the pre-charge diversion process, including notification of a

candidate’s referral to the pre-charge diversion program by the pre-charge

diversion program.
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shatl-be-sent-to-each-agency-or-official named-therein- Records; deletion and

expungement.

(1) Pre-charge diversion records deletion.

(A) Not later than 10 days after the successful completion of the pre-

charge diversion program, the juvenile diversion program shall notify the

victim, law enforcement agency, and the State’s Attorney’s office of the

participant’s successful completion. Payment of restitution is required for

successful completion.

(B) Within 30 days after the two-yvear anniversary notifving the

State’s Attorney’s office _of the participant’s successful completion, the

Attorney General shall provide notice that all records held by the diversion

program shall be deleted.

(C) Within 30 days after the two-vear anniversary notifving the law

enforcement agency and_the State’s Attorney’s office of the participant’s

successful completion, the Attorney General shall provide notice that all public

records held by the law enforcement agency and the State’s Attorney’s office

shall be deleted, including anv held by the Attornev General. Records

maintained on_the Valcour database or other similar nonpublic databases

maintained by a law enforcement agency, a State’s Attorney’s office, or the

Department of State’s Attornevs and Sheriffs shall be exempt from deletion and

shall only be used for criminal justice purposes.
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(2) Pre-charge diversion case index.

(A) The Community Justice Unit shall keep a special index of pre-

charge diversion cases that have been deleted pursuant to this section together

with the notice of deletion provided by the Attorney General. The index shall

list only the name of the diversion participant, the individual’s date of birth, a

case number, date of case closure, location of programming, and the offense

that was the subject of the deletion.

(B) The special index and related documents specified in subdivision

(A) of this subdivision (2) shall be confidential and shall be physically and

electronically segregated in a manner that ensures confidentiality and that

limits access to authorized persons.

(C) Inspection of the notice may be permitted only upon request by

the person who is the subject of the case. The Attornev General may permit

special access to the index and the documents for research purposes pursuant

to subdivision (g)(2) of this section.

(D)  The Community Justice Unit shall establish policies for

implementing subsections (1)—(4) of this subsection (f).

(3) Effect of deletion. Except as otherwise provided in this section,

upon _the notice to delete files and records under this section, the matter shall

be comnsidered never to have occurred; all index references thereto shall be

deleted;: and the participant, the Community Justice Unit, law enforcement
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officers and departments, prosecutors, the referring entity, and the diversion

program_shall reply to any request for information that no record exists with

respect to such participant inquiry in any matter. Copies of the notice shall be

sent to each agency, entity, or official named therein.

(4) Deletion applicability. The process of automatically deleting records

as provided in this section shall only apply to those persons who completed

pre-charge diversion on or after July 1, 2025.

(5) Post-charge diversion records expungement. Within 30 davs after

the two-vear anniversary of a successful completion of post-charge diversion,

the court shall provide notice to all parties of record of the court’s intention to

order the expungement of all court files and records, law enforcement records,

fingerprints, and photographs other than entries in the court diversion

program’s centralized filing system applicable to the proceeding. However, the

court shall not order expungement if the participant does not satisfy each of

subdivisions (A)—(C) of this subdivision. The court shall give the State’s

Attorney an_opportunity for a hearing to contest the expungement of the

records. The court shall expunge the records if it finds:

(A) two vears have elapsed since the successful completion of the

juvenile post-charge diversion program by the participant;
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(B) the participant has not been convicted of a subsequent felony or

misdemeanor during the two-yvear period, and no proceedings are pending

seeking such conviction; and

(C) the participant does not owe restitution related to the case.

(6) Expungement of sealed records. The court may expunge any records

that were sealed pursuant to this subsection prior to July 1, 2018 unless the

State’s Attorney’s office that prosecuted the case objects. Thirty davs prior to

expunging a record pursuant to this subdivision, the court shall provide written

notice of its intent to expunge the record to the State’s Attornev’s office that

prosecuted the case.

(7) Post-charge diversion case index.

(A) The court and the Office of the Attorney General shall keep a

special index of post-charge diversion cases that have been expunged pursuant

to this section together with the expungement order. The index shall list only

the name of the person convicted of the offense, the person’s date of birth, the

docket number, date of case closure, the court of jurisdiction, and the offense

that was the subject of the expungement.

(B) The special index and related documents specified in subdivision

(A) of this subdivision (7) shall be confidential and shall be physically and

electronically segregated in a manner that ensures confidentiality and that

limits access to authorized persons.
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(C) Inspection of the expungement order and the certificate may be

permitted only upon petition by the person who is the subject of the case. The

Chief Superior Judge may permit special access to the index and the

documents for research purposes pursuant to the rules for public access to

court records.

(D) The Court Administrator _shall _establish _policies _for

implementing subdivisions (5)—(9) of this subsection (f).

(8) Effect of expungement. Except as otherwise provided in this section,

upon the entry of an order expunging files and records under this section, the

proceedings in the matter shall be considered never to have occurred; all index

references thereto shall be deleted; and the participant, the court, law

enforcement officers and departments, prosecutors, the referring entity, and the

diversion program shall reply to any request for information that no record

exists with respect to such participant inquiry in _any matter. _Copies of the

order shall be sent to each agency, entity, or official named therein.

(9) Expungement applicability. The process of automatically expunging

records as provided in this section shall only apply to those persons who

completed diversion on or _after July 1, 2002. Any person who completed

diversion prior to July 1, 2002 must apply to the court to have the person’s

records _expunged. Expungement shall occur if the requirements of

subdivisions (5)—(8) of this subsection (f) are met.
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program—may—aceept—eases—pursuant—to—33—F-SA—s55225-35286-  Public

Records Act exemption.
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(1) Except as otherwise provided by this section, any records or

information produced or acquired pursuant to this section shall be exempt from

public inspection or copying under Vermont’s Public Records Act.

(2) __ Notwithstanding subdivision (1) of this subsection, a law

enforcement agency, State’s Attorney’s office, court, or community-based

restorative justice provider may disclose information to colleges, universities,

public agencies of the State, and nonprofit research organizations that a

community-based restorative justice provider has agreements with for use in

connection with research projects of a public service nature, but no person

associated with those institutions or agencies shall disclose that information in

any manner_that would reveal the identity of an individual who provided the

information to the community-based restorative justice provider.

§ 164. ADULT COURT DIVERSION PROGRAM

(a) Purpose.
(1) The Attorney General shall develop and administer an adult court

diversion program, for both pre-charge and post-charge referrals, in all

(2) The program shall be designed to provide a restorative option for

persons alleged to have caused harm in violation of a criminal statute or who

have been charged with violating a criminal statute as well as for victims or
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those acting on a victim’s behalf who have been allegedly harmed by the

responsible party. The diversion program can accept referrals to the program

as follows:

(A) Pre-charge by law enforcement or prosecutors pursuant to a

policy adopted in accordance with subdivisions (c)(1)—(2) of this section.

(B) Post-charge by prosecutors for persons charged with a first or a

second misdemeanor or _a_first nonviolent felony, or other offenses as the

prosecutor deems appropriate, pursuant to subdivision (c)(3) of this section.

(C) Post-charge by prosecutors of persons who have been charged

with _an offense _and who have substance abuse or mental health treatment

needs regardless of the person’s prior criminal history record, except a person

charged with a felony offense that is a crime listed in 13 V.S.A. § 5301(7) shall

not be eligible under this section. Persons who have attained 18 vears of age

who are subject to a petition in the Family Division pursuant to 33 V.S.A.

chapter 52 or 524 shall also be eligible under this section. Programming for

these persons is intended to support access to appropriate treatment or other

resources with the aim of improving the person’s health and reducing future

adverse involvement in the justice system.
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(b) TFheprogram—shall-be—desishedfor—two—purposes: Administration;

report.
(1)
misdemeanor—or—a—first-honviotent—fetony- Beginning on July 1, 2025, the

Attorney General shall support the operation of diversion programs in each of

the State’s counties through grants of financial assistance to, or contracts for

services with, a single municipality or organization to provide community-

based restorative justice programs and services in _each county. Upon

approval of the Attorney General, the single municipality or organization

receiving a grant pursuant to this section may issue subgrants to diversion

providers or execute subcontracts for diversion services.

justiee-system- The Adult Pre-Charge Diversion Program established pursuant
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to this section shall operate only to the extent funds are appropriated to the

Office of the Attorney General, the Department of State’s Attorneys and

Sheriffs, and the Office of the Defender General to carry out the Program.

(3) In consultation with community-based restorative justice providers,

the Office of the Attorney General shall develop program outcomes following

the designated State of Vermont performance accountability framework and, in

consultation with the Department of State’s Attornevs and Sheriffs, the Office

of the Defender General, the Center for Crime Victim Services, the Judiciary.

and_the Division of Racial Justice Statistics of the Office of Racial Equity,

report annually on or before December 1 to the General Assembly on services

provided and outcome indicators. As components of the report required by this

subsection, the Attorney General shall include data on the number of pre-

charge and post-charge diversion program referrals in _each county; race,

gender. age, and other demographic variables, whenever possible; offenses

charged and crime types; successful completion rates; and possible causes of

any geographical disparities.

(4) The Attorney General is authorized to accept grants and gifts for the

purposes of this section, such acceptance being pursuant to 32 V.S.4. § 5.

(5) In consultation with community-based restorative justice providers,

the Center for Crime Victims Services, the Department of State’s Attorneys and

Sheriffs’ Victim Advocates, the Division for Racial Justice Statistics of the
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Office of Racial Equity, and the State Archivist, the Attorneyv General shall

adopt _a_policies _and procedures manual for community-based restorative

justice providers to promote a uniform system across the State in compliance

with this section. The manual shall include the following policies and

procedures related to:

(A) informing victims of their rights and role in pre-charge and posi-

charge diversion, including that such information is available in writing upon

request;

(B) the timely notification victims of a referral to pre-charge and

post-charge diversion;

(C) an invitation to victims to engage in the restorative process;

(D) how to share information with a victim concerning a restorative

agreement’s conditions related to the victim and any progress made on such

conditions;

(E) best practices for collecting data from all parties that engage

with the pre-charge and post-charge diversion programs; and

(F) confidentiality expectations for all parties who engage in the

restorative process.
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receipt—of-program—funding: Adult diversion program policy and referral

requirements.

(1) Adult pre-charge diversion policy required. Each State’s Attorney’s

office shall adopt an adult pre-charge diversion referral policy. To encourage

fair and consistent pre-charge and post-charge diversion referral policies and

methods statewide, the Department of State’s Attornevs and Sheriffs and the

Community Justice Unit shall publicly post the policies adopted by each

State’s Attorney’s office.

(2) Adult pre-charge diversion policy contents. A county’s State’s

Attorney’s pre-charge diversion program policy shall include the following:

(A) Criteria to determine whether a responsible party is eligible to

participate in pre-charge diversion;

(B) Any appropriate documentation to accompany a referral to pre-

charge diversion, including the name and contact information of the

responsible party, the name and contact information of the victim or victims,

and a factual statement or affidavit of probable cause of the alleged offense;

(C) a procedure for returning a case to the law enforcement agency

or the prosecutor, including when.

(i) __the prosecutor withdraws a pre-charge referral from the

diversion program;
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(ii) the community-based restorative justice provider determines

that the matter is not appropriate for pre-charge programming; and

(iii) a person does not successfully complete pre-charge diversion

programming; and

(D) a statement reiterating that the State’s Attorney retains final

discretion over the cases that are eligible for diversion and may deviate from

the adopted policy in accordance with such discretion.

(3) Adult post-charge diversion requirements. Each State’s Attorney, in

cooperation with the Office of the Attorney General and the adult post-charge

diversion program, shall develop clear criteria for deciding what tvpes of

offenses _and offenders will be eligible for diversion; however, the State’s

Attorney shall retain final discretion over the referral of each case for

diversion. _All adult post-charge diversion programs receiving financial

assistance from the Attorney General shall adhere to the following:

(A) The post-charge diversion program for adults shall only accept

person_against whom charges have been filed and the court has found

probable cause, but are not adjudicated.

(B) A prosecutor may refer a person to diversion either before or

after arraignment and shall notify in writing the diversion program and the

court of the prosecutor’s of the referral to diversion.
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(C) If a person is charged with a qualifying crime as defined in

13 V.S.A. § 7601(4)(A) and the crime is a misdemeanor, the prosecutor shall

provide the person with the opportunity to participate in the court diversion

program_unless the prosecutor states on the record at arraignment or a

subsequent hearing why a referral to the post-charge program would not serve

the ends of justice. Factors considered in the ends-of-justice determination

include the person’s criminal record, the views of any victims, or the need for

probationary supervision.

(D) Notwithstanding this subsection (c), the diversion program may

accept cases pursuant to 33 V.S.A. §§ 5225 and 5280.

(d

eanses-of-any-geographical-disparities- Confidentiality.

(1) The matter shall become confidential when notice of a pre-charge

referral is provided to the diversion program, or when notice of a post-charge
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referral is provided to the court. However, persons who are subject to

conditions of release imposed pursuant to 13 V.S.A. § 7554 and who are

referred to diversion pursuant to subdivision (a)(2)(C) of this section, the

matter shall become confidential upon the successful completion of diversion.

(2) All information gathered in the course of the adult diversion process

shall be held strictly confidential and shall not be released without the

participant’s prior consent.

(3)  Information related to any offense that a person divulges in

preparation_for, during, or _as _a_follow-up to the provision of the adult

diversion programming shall not be used against the person in any criminal,

civil, family, juvenile, or administrative investigation, prosecution, or case for

any purpose, including impeachment or cross-examination. However, the fact

of participation _and success, or reasons for failure, may become part of the

prosecutor’s records. This subsection shall not be construed to prohibit the

limited disclosure or use of information to specific persons in_the following

circumstances:

(A) Where there is a threat or statement of a plan that a person may

reasonably believe is likely to result in death or bodily injury to themselves or

others or damage to the property of another person.

(B) When disclosure is necessary to report bodily harm any party

causes another during restorative justice programming.
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(C)  When disclosure to other community-based restorative justice

providers is necessary to facilitate coordination where an individual has more

than one active referral before different restorative justice providers.

(D) Where there is a reasonable suspicion of abuse or neglect of a

child or vulnerable adult and a report is made pursuant to the provisions of

33 VS A §4914 or 33 V.S.A. § 6903 or to comply with any law.

(E) Where a court or administrative tribunal determines that the

materials were submitted by a participant in the program for the purpose of

avoiding discovery of the material in a court or administrative proceeding. If

a participant wishes to avail themselves of this provision, the participant may

disclose this information in _camera to a judicial officer for the purposes of

seeking such a ruling.

(4)(4) _Notwithstanding subdivision (2) of this subsection (d), if law

enforcement or the prosecutor refers a case to diversion, upon the victim’s

request, the adult diversion program shall provide information relating to the

conditions of the diversion contract regarding the victim, progress made on

such conditions, and information that assists with obtaining the victim's

compensation.

(B) Victim information that is not part of the public record shall not

be released without the victim'’s prior consent.
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(C) Nothing in this section shall be construed to prohibit a victim's

exercise of rights as otherwise provided by law.

(1)
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diversion- Adult court diversion programs shall be set up to respect the rights

of participants.

(A) Diversion candidates shall be informed of their right to the

advice, assistance, and access to private counsel or the public defender at all

stages of the diversion process, including the initial decision to participate and
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the decision to accept the diversion contract, so that the candidate may give

informed consent.

(B) For the pre-charge diversion program, notwithstanding the

financial need determination pursuant to 13 V.S.A. § 5236, the diversion

program_shall inform the candidate that a public defender is available for

consultation at public expense upon the request of the diversion candidate.

3) o . bl beinf: L ht B ; oot o
adult-diversion—econtract—is—voluntary- The candidate shall be informed that

participation in the diversion program is voluntary.

(A) The pre-charge and post-charge diversion programs may charge

fees to its participants, which shall be paid to the local adult court diversion

program. If a fee is charged, it shall be determined by program officers or
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employees based upon the financial capabilities of the participant. The fee

shall not exceed $300.00. Any fee charged shall be a debt due from the

participant.

(B) Notwithstanding 32 V.S.A. § 502(a), fees collected pursuant to

this subdivision (4) shall be retained and used solely for the purpose of the

adult court diversion program.

fortailuremay-becomepart-of-the-prosecutor-svecords- Any victims shall be

notified of the victim’s rights and role in the pre-charge diversion process,

including notification of a candidate’s referral to the pre-charge diversion

program by the pre-charge diversion program.
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Records; deletion and expungement.

(1) Pre-charge diversion records deletion.

(A) Not later than 10 days after the successful completion of the pre-

charge diversion program, the adult diversion program shall notify the victim,

law enforcement agency, and the State’s Attorney’s office of the participant’s

successful completion. _Payment of restitution is required for successful

completion.

(B) Within 30 dayvs after the two-yvear anniversary notifving the

State’s Attorney’s office _of the participant’s successful completion, the

Attorney General shall provide notice that all records held by the diversion

program shall be deleted.

(C) Within 30 days after the two-yvear anniversary notifving the law

enforcement agency and_the State’s Attorney’s office of the participant’s

successful completion, the Attorney General shall provide notice that all public

records held by the law enforcement agency and the State’s Attorney’s office

shall be deleted, including anv held by the Attornev General. Records

maintained on_the Valcour database or other similar nonpublic databases

maintained by a law enforcement agency, a State’s Attorney’s office, or the
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Department of State’s Attorneys and Sheriffs shall be exempt from deletion and

shall only be used for criminal justice purposes.

(2) Pre-charge diversion case index.

(A) The Community Justice Unit shall keep a special index of pre-

charge diversion cases that have been deleted pursuant to this section together

with the notice of deletion provided by the Attorney General. The index shall

list only the name of the diversion participant, the individual’s date of birth, a

case number, date of case closure, location of programming, and the offense

that was the subject of the deletion.

(B) The special index and related documents specified in subdivision

(A) of this subdivision (2) shall be confidential and shall be physically and

electronically segregated in a manner that ensures confidentiality and that

limits access to authorized persons.

(C) Inspection of the notice may be permitted only upon request by

the person who is the subject of the case. The Attornev General may permit

special access to the index and the documents for research purposes pursuant

to subdivision (g)(2) of this section.

(D)  The Community Justice Unit shall establish policies for

implementing subsections (1)—(4) of this subsection (f).

(3) Effect of deletion. Except as otherwise provided in this section,

upon _the notice to delete files and records under this section, the matter shall
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be comnsidered never to have occurred; all index references thereto shall be

deleted; and the participant, the Community Justice Unit, law enforcement

officers and departments, prosecutors, the referring entity, and the diversion

program _shall reply to any request for information that no record exists with

respect to such participant inquiry in any matter. Copies of the notice shall be

sent to each agency, entity, or official named therein.

(4) Deletion applicability. The process of automatically deleting records

as provided in this section shall only apply to those persons who completed

pre-charge diversion on or after July 1, 2025.

(5) Post-charge diversion records expungement. Within 30 davs after

the two-vear anniversary of a successful completion of adult post-charge

diversion, the court shall provide notice to all parties of record of the court’s

intention to order the expungement of all court files and records, law

enforcement records, fingerprints, and photographs other than entries in the

adult _court diversion program’s centralized filing system applicable to the

proceeding. However, the court shall not order expungement if the participant

does not satisfy each of subdivisions (4)—(C) of this subdivision. The court

shall give the State’s Attorney an opportunity for a hearing to contest the

expungement of the records. The court shall expunge the records if it finds:

(A) two vears have elapsed since the successful completion of the

adult post-charge diversion program by the participant;
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(B) the participant has not been convicted of a subsequent felony or

misdemeanor during the two-yvear period, and no proceedings are pending

seeking such conviction; and

(C) the participant does not owe restitution related to the case.

(6) Expungement of sealed records. The court may expunge any records

that were sealed pursuant to this subsection prior to July 1, 2018 unless the

State’s Attorney’s office that prosecuted the case objects. Thirty davs prior to

expunging a record pursuant to this subdivision, the court shall provide written

notice of its intent to expunge the record to the State’s Attornev’s office that

prosecuted the case.

(7) Post-charge diversion case index.

(A) The court and the Office of the Attorney General shall keep a

special index of post-charge diversion cases that have been expunged pursuant

to this section together with the expungement order. The index shall list only

the name of the person convicted of the offense, the person’s date of birth, the

docket _number, date of case closure, location of programming, and the

criminal offense that was the subject of the expungement.

(B) The special index and related documents specified in subdivision

(A) of this subdivision (7) shall be confidential and shall be physically and

electronically segregated in a manner that ensures confidentiality and that

limits access to authorized persons.




BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 161 of 181

(C) Inspection of the expungement order and the certificate may be

permitted only upon petition by the person who is the subject of the case. The

Chief Superior Judge may permit special access to the index and the

documents for research purposes pursuant to the rules for public access to

court records.

(D) The Court Administrator _shall _establish _policies _for

implementing subdivisions (5)—(9) of this subsection (f).

(8) Effect of expungement. Except as otherwise provided in this section,

upon the entry of an order expunging files and records under this section, the

proceedings in the matter shall be considered never to have occurred; all index

references thereto shall be deleted; and the participant, the court, law

enforcement officers and departments, prosecutors, the referring entity, and the

diversion program shall reply to any request for information that no record

exists with respect to such participant inquiry in _any matter. _Copies of the

order shall be sent to each agency, entity, or official named therein.

(9) Expungement applicability. The process of automatically expunging

records as provided in this section shall only apply to those persons who

completed diversion on or _after July 1, 2002. Any person who completed

diversion prior to July 1, 2002 must apply to the court to have the person’s

records expunged. Expungement shall occur if the requirements of this

subsection (f) are met.
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(g) Public Records Act exemption.

sinetionofi] . and

D14 it i g d e '

Except _as otherwise provided in this section, any records or information

produced or acquired pursuant to this section shall be exempt from public
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inspection or copying under Vermont’s Public Records Act and shall be kept

confidential.
(2)

Notwithstanding subdivision (1) of this subsection, a law enforcement agency,

State’s Attorney’s office, court, or community-based restorative justice

provider-may disclose information to colleges, universities, public agencies of

the State, and nonprofit research organizations that a community-based

restorative justice provider has agreements with for use in connection with

research _projects of a public service nature, but no person associated with

those institutions or agencies shall disclose that information in any manner

that would reveal the identity of an individual who provided the information to

the community-based restorative justice provider:
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§ 465 161. PUBLIC CONTRACT ADVOCATE
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Sec. 2. 7V.S.A. § 656 is amended to read:

$656. PERSON 16 YEARS OF AGE OR OLDER AND UNDER 21 YEARS
OF AGE MISREPRESENTING AGE, PROCURING, POSSESSING,
OR CONSUMING ALCOHOLIC BEVERAGES, CIVIL

VIOLATION

(b) Issuance of notice of violation. A law enforcement officer shall issue a
person who violates this section a notice of violation, in a form approved by
the Court Administrator. The notice of violation shall require the person to
provide his-or-her the person’s name and address and shall explain procedures
under this section, including that:

(1) the person shall contact the Diversion Program in the county where
the offense occurred within 15 days,

(2) failure to contact the Diversion Program within 15 days will result
in the case being referred to the Judicial Bureau, where the person, if found
liable for the violation, will be subject to a civil penalty and a suspension of
the person’s operator’s license and may face substantially increased insurance

rates,

(3) no money should be submitted to pay any penalty until after

adjudication; and
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(4) the person shall notify the Diversion Program if the person’s address

changes.

(d) Registration in Youth Substance Abuse Safety Program. Within 15 days
after receiving a notice of violation, the person shall contact the Diversion
Program in the county where the offense occurred and register for the Youth
Substance Abuse Safety Program. If the person fails to do so, the Diversion
Program shall file the summons and complaint with the Judicial Bureau for
adjudication under 4 V.S.A. chapter 29. The Diversion Program shall provide
a copy of the summons and complaint to the law enforcement officer who
issued the notice of violation and shall provide two copies to the person
charged with the violation.

(e) Notice to report to Diversion. Upon receipt from a law enforcement
officer of a summons and complaint completed under this section, the
Diversion Program shall send the person a notice to report to the Diversion
Program. The notice to report shall provide that:

(1) The person is required to complete all conditions related to the
offense imposed by the Diversion Program, including substance abuse
screening and, if deemed appropriate following the screening, substance abuse

assessment or substance abuse counseling, or both.
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(2) If the person does not satisfactorily complete the substance abuse
screening, any required substance abuse assessment or substance abuse
counseling, or any other condition related to the offense imposed by the
Diversion Program, the case will be referred to the Judicial Bureau, where the
person, if found liable for the violation, shall be assessed a civil penalty, the
person’s driver’s license will be suspended, and the person’s automobile
insurance rates may increase substantially.

(3) If the person satisfactorily completes the substance abuse screening,
any required substance abuse assessment or substance abuse counseling, and
any other condition related to the offense imposed by the Diversion Program,
no penalty shall be imposed and the person’s operator’s license shall not be
suspended.

(f) Diversion Program requirements.

(1) Upon being contacted by a person who has been issued a notice of
violation, the Diversion Program shall register the person in the Youth
Substance Abuse Safety Program. Pursuant to the Youth Substance Abuse
Safety Program, the Diversion Program shall impose conditions on the person.
The conditions imposed shall include only conditions related to the offense and
in every case shall include a condition requiring satisfactory completion of
substance abuse screening using an evidence-based tool and, if deemed

appropriate following the screening, substance abuse assessment and
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substance abuse education or substance abuse counseling, or both. If the
screener recommends substance abuse counseling, the person shall choose a
State-certified or State-licensed substance abuse counselor or substance abuse
treatment provider to provide the services.

(2) Substance abuse screening required under this subsection shall be
completed within 60 days after the Diversion Program receives a summons and
complaint. The person shall complete all conditions at his-or-her the person’s
own expense.

(3)  When a person has satisfactorily completed substance abuse
screening, any required substance abuse education or substance abuse
counseling, and any other condition related to the offense that the Diversion
Program has imposed, the Diversion Program shall:

(A) void Void the summons and complaint with no penalty due;—and.

(B) send Send copies of the voided summons and complaint to the
Judicial Bureau and to the law enforcement officer who completed them.
Before sending copies of the voided summons and complaint to the Judicial
Bureau wunder this subdivision, the Diversion Program shall redact all
language containing the person’s name, address, Social Security number, and
any other information that identifies the person.

(4) If a person does not satisfactorily complete substance abuse

screening, any required substance abuse education or substance abuse



BILL AS PASSED BY THE HOUSE AND SENATE H.645
2024 Page 170 of 181

counseling, or any other condition related to the offense imposed by the

Diversion Program er—if-the—person—taits—to—pay—the-DiversionProgram—any
required—program—tees, the Diversion Program shall file the summons and

complaint with the Judicial Bureau for adjudication under 4 V.S.A. chapter 29.
The Diversion Program shall provide a copy of the summons and complaint to
the law enforcement officer who issued the notice of violation and shall
provide two copies to the person charged with the violation.

(5) A person aggrieved by a decision of the Diversion Program or
alcohol counselor may seek review of that decision pursuant to Rule 75 of the
Vermont Rules of Civil Procedure.

(6) Notwithstanding 3 V.S.A. §§ 163(a)(2)(C) and 164(a)(2)(C). the

adult _or juvenile diversion programs shall accept cases from the Youth

Substance Awareness Safety Program pursuant to this section. The

confidentiality provisions of 3 V.S.A. § 163 or 164 shall become effective when

a _notice of violation is issued pursuant to subsection (b) of this section and

shall remain in effect unless the person fails to register with or complete the

Youth Substance Awareness Safety Program.

& sk ok
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Sec. 3. 18 V.S.A. § 4230b is amended to read:
§ 4230b. CANNABIS POSSESSION BY A PERSON 16 YEARS OF AGE
OR OLDER AND UNDER 21 YEARS OF AGE; CIVIL
VIOLATION
* % %

(b) Issuance of notice of violation. A law enforcement officer shall issue a
person who violates this section with a notice of violation, in a form approved
by the Court Administrator. The notice of violation shall require the person to
provide his-or-her the person’s name and address and shall explain procedures
under this section, including that:

(1) the person shall contact the Diversion Program in the county where
the offense occurred within 15 days,

(2) failure to contact the Diversion Program within 15 days will result
in the case being referred to the Judicial Bureau, where the person, if found
liable for the violation, will be subject to a civil penalty and a suspension of
the person’s operator’s license and may face substantially increased insurance
rates;

(3) no money should be submitted to pay any penalty until after
adjudication; and

(4) the person shall notify the Diversion Program if the person’s address

changes.
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(d) Registration in Youth Substance Awareness Safety Program. Within
15 days after receiving a notice of violation, the person shall contact the
Diversion Program in the county where the offense occurred and register for
the Youth Substance Awareness Safety Program. If the person fails to do so,
the Diversion Program shall file the summons and complaint with the Judicial
Bureau for adjudication under 4 V.S.A. chapter 29. The Diversion Program
shall provide a copy of the summons and complaint to the law enforcement
officer who issued the notice of violation and shall provide two copies to the
person charged with the violation.

(e) Notice to report to Diversion. Upon receipt from a law enforcement
officer of a summons and complaint completed under this section, the
Diversion Program shall send the person a notice to report to the Diversion
Program. The notice to report shall provide that:

(1) The person is required to complete all conditions related to the
offense imposed by the Diversion Program, including substance abuse
screening and, if deemed appropriate following the screening, substance abuse
assessment or substance abuse counseling, or both.

(2) If the person does not satisfactorily complete the substance abuse
screening, any required substance abuse assessment or substance abuse

counseling, or any other condition related to the offense imposed by the
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Diversion Program, the case will be referred to the Judicial Bureau, where the
person, if found liable for the violation, shall be assessed a civil penalty, the
person’s driver’s license will be suspended, and the person’s automobile
insurance rates may increase substantially.

(3) If the person satisfactorily completes the substance abuse screening,
any required substance abuse assessment or substance abuse counseling, and
any other condition related to the offense imposed by the Diversion Program,
no penalty shall be imposed and the person’s operator’s license shall not be
suspended.

(f) Diversion Program requirements.

(1) Upon being contacted by a person who has been issued a notice of
violation, the Diversion Program shall register the person in the Youth
Substance Awareness Safety Program. Pursuant to the Youth Substance
Awareness Safety Program, the Diversion Program shall impose conditions on
the person. The conditions imposed shall include only conditions related to
the offense and in every case shall include a condition requiring satisfactory
completion of substance abuse screening using an evidence-based tool and, if
deemed appropriate following the screening, substance abuse assessment and
substance abuse education or substance abuse counseling, or both. If the

screener recommends substance abuse counseling, the person shall choose a
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State-certified or State-licensed substance abuse counselor or substance abuse
treatment provider to provide the services.

(2) Substance abuse screening required under this subsection shall be
completed within 60 days after the Diversion Program receives a summons and
complaint. The person shall complete all conditions at his-or-her the person’s
own expense.

(3)  When a person has satisfactorily completed substance abuse
screening, any required substance abuse education or substance abuse
counseling, and any other condition related to the offense that the Diversion
Program has imposed, the Diversion Program shall:

(A) Void the summons and complaint with no penalty due.

(B) Send copies of the voided summons and complaint to the Judicial
Bureau and to the law enforcement officer who completed them. Before
sending copies of the voided summons and complaint to the Judicial Bureau
under this subdivision, the Diversion Program shall redact all language
containing the person’s name, address, Social Security number, and any other
information that identifies the person.

(4) If a person does not satisfactorily complete substance abuse
screening, any required substance abuse education or substance abuse
counseling, or any other condition related to the offense imposed by the

Diversion Program or if the person fails to pay the Diversion Program any
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required Program fees, the Diversion Program shall file the summons and
complaint with the Judicial Bureau for adjudication under 4 V.S.A. chapter 29.
The Diversion Program shall provide a copy of the summons and complaint to
the law enforcement officer who issued the notice of violation and shall
provide two copies to the person charged with the violation.

(5) A person aggrieved by a decision of the Diversion Program or
alcohol counselor may seek review of that decision pursuant to Rule 75 of the
Vermont Rules of Civil Procedure.

(6) Notwithstanding 3 V.S.A. §§ 163(a)(2)(C) and 164(a)(2)(C). the

adult _or juvenile diversion programs shall accept cases from the Youth

Substance Awareness Safety Program pursuant to this section, 18 V.S.A.

S 4230f(e)(1), or 18 V.S.A. § 4230f(e)(2). The confidentiality provisions of

3VS.A. §163 or 164 shall become effective when a notice of violation is

issued pursuant to subsection (b) of this section, 18 V.S.A. § 4230f(e)(1), or

18 V.S.A. § 4230f(e)(2) and shall remain in effect unless the person fails to

register with or complete the Youth Substance Awareness Safety Program.
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Sec. 4. RESTORATIVE JUSTICE; POST-ADJUDICATION REPARATIVE
PROGRAM WORKING GROUP; REPORT

(a) Creation. There is created the Post-Adjudication Reparative Program

Working Group to create a Post-Adjudication Reparative Program_ (the
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Program) that promotes uniform access to the appropriate community-based

service providers for individuals sentenced to reparative boards and probation

pursuant to 13 V.S.A. § 7030(a)(2) and (a)(3). The Working Group shall also

study establishing a stable and reliable funding structure to support the

operation of the appropriate community-based service providers.

(b) Membership. The Working Group shall be composed of the following

members:

(1) the Commissioner of Corrections or designee;

(2) the Chief Judge of the Vermont Superior Court or designee; and

(3) _five representatives selected from different geographic regions of the

State to represent the State’s community-based restorative justice providers

currently _receiving reparative _board funding from the Department of

Corrections appointed by the providers.

(c) Powers and duties. The Working Group shall study the following

issues:

(1) defining the Program and its scope;

(2) determining the offenses that presumptively qualify for referral to the

Program;

(3) establishing any eligibility requirements for individuals sentenced to

a reparative board or probation to be referred to the Program;
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(4) designing uniform operational procedures for Program referrals

from the courts, intake, data collection, participant success standards, and

case closures;

(5) assessing the necessary capacity and resources of the Judiciary, the

Department of Corrections, and the community-based restorative justice

providers to operate the Program;

(6) exploring an approach to achieve greater stability and reliability for

the community-based restorative justice providers, including the Designated

Agency model; and

(7) _consulting with the Office of the Attorney General, the Department

of State’s Attorneys and Sheriffs, the Office of the Defender General, the

Center for Crime Victim Services, and other stakeholders as necessary, on

considerations to incorporate into the Program.

(d)  Assistance. The Working Group shall have the administrative,

technical, and legal assistance of the Department of Corrections.

(e) Report and updates.

(1) On or before January 15, 2025, the Working Group shall provide an

update to the Senate Committee on Judiciary and House Committees on

Corrections and Institutions and on Judiciary concerning any progress.
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(2) On or before July 15, 2025, the Working Group shall provide an

update to the Joint Legislative Justice Oversight Committee concerning any

progress.

(3) _On or before November 15, 2025, the Working Group shall submit a

written report in the form of proposed legislation to the Joint Legislative

Justice Oversight Committee, the Senate Committee on Judiciary, and the

House Committees on Corrections and Institutions and on Judiciary.

(f) _Meetings.

(1) The Chief Judge of the Vermont Superior Court or designee shall

call the first meeting of the Working Group to occur on or before August 1,

2024

(2) The Working Group shall meet not more than six times per vear.

(3) The Chief Judge of the Vermont Superior Court or designee shall

serve as the Chair of the Working Group.

(4) A majority of the membership shall constitute a guorum.

(5) The Working Group shall cease to exist on January 15, 2026.

(g) Compensation and reimbursement. Members of the Working Group

who are not emplovees of the State of Vermont and who are not otherwise

compensated or reimbursed for their attendance shall be entitled to

compensation and reimbursement of expenses pursuant to 32 V.S.A. § 1010 for

not more than six meetings per vear.
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Sec. 5. [Deleted.]

Sec. 6. [Deleted.]

Sec. 7. COMMUNITY JUSTICE UNIT; DIVERSION PROGRAM
ADMINISTRATION PLAN; REPORT

In counties where there is more than one pre-charge and post-charge

diversion provider, the Community Justice Unit of the Olffice of the Attorney

General shall collaborate with each county’s juvenile and adult pre-charge

and post-charge providers and each county’s State’s Attorney or designee to

develop a plan to streamline the administration and provision of juvenile and

adult pre-charge and post-charge diversion programs on or before April 1,

2025. The Community Justice Unit shall report on such plan to the Senate and

House Committees on Judiciary on or before April 1, 2025.

Sec. 8. OFFICE OF THE ATTORNEY GENERAL; PRE-CHARGE
DIVERSION PROVIDERS; GRANTS

Notwithstanding 3 V.S.A. §§ 163(b)(1) and 164(b)(1), in counties where

there is more than one pre-charge or post-charge diversion provider, the

Attorney General may offer to grant or contract directly with all pre-charge

providers in that county or provide for subgranting or subcontracting by the

current post-charge provider in that county.
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Sec. 9. OFFICE OF THE ATTORNEY GENERAL, COMMUNITY
REFERRALS; FUNDING ALTERNATIVES; REPORT

(a) On or before December 1, 2024, the Office of the Attorney General, in

consultation _with community-based _restorative _justice providers, the

Department of Public Safety, the Vermont Association of Chiefs of Police, the

Office of Racial Equity, and other stakeholders as needed, shall submit a

written report outlining funding alternatives for community referrals to the

Senate and House Committees on Judiciary. The report shall include funding

alternatives considering:

(1) federal, state, and local funding options;

(2) entities through which funding could be provided; and

(3) oversight requirements.

(b) As used in this section, ‘‘community referrals’ has the same meaning as

defined in 13 V.S.A. § 162a(4).

Sec. 9a. VERMONT SENTENCING COMMISSION; PRE-CHARGE
DIVERSION RECORD RETENTION,; REPORT

On or before November 15, 2024, the Vermont Sentencing Commission shall

submit a written report to the Joint Legislative Justice Oversight Committee

and the Senate and House Committees on_ Judiciary reviewing current

precharge diversion record retention practices within _law _enforcement
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agencies and State’s Attorneys’ offices. The report shall provide

recommendations of the following:

(1)  whether pre-charge diversion records are retained, sealed, made

available on a limited basis to law enforcement or prosecutors, or deleted

altogether;

(2) if'it is recommended that records be retained, a determination of any

time limits or other restrictions related to retention;

(3) _if it is recommended that records be sealed, a determination of the

circumstances that permit sealing, if any;

(4) if it is recommended that records be made available on a limited

basis, a determination of the circumstances under which records be made

available; and

(5) if it is recommended that records be deleted, a determination of any

time to elapse or other considerations prior to deletion.

Sec. 10. REPEAL

Sec. 8 of this act is repealed on July 1, 2029.

Sec. 11. EFFECTIVE DATES

This act shall take effect on July 1, 2024, except that Sec. 1 (juvenile and

adult pre-charge and post-charge diversion) and Sec. 8 (Attorney General pre-

charge diversion grants) shall take effect on July 1, 2025.




