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To: House Committees on Commerce and Economic Development, on General, 

Housing and Military Affairs, and on Government Operations 

Senate Committees on Economic Development, Housing and General Affairs and 

on Government Operations  

 

From: Wanda Minoli, Commissioner, Department of Motor Vehicles 

Date: December 22, 2021 

Subject: Report on amendments to the motor vehicle manufacturers, distributors, and 

dealers franchising practices act; creation of a direct shipper license 
 

In accordance with Act 63, section 5(b), the Department of Motor Vehicles created an email 

address to receive proposals for Motor Vehicle Manufacturers, Distributors, and Dealers 

Franchising Practices Act.  In accordance with Act 63, section 5(c), the Department of Motor 

Vehicles has gathered responses. 

Four agencies provided proposals for amendments to the motor vehicle manufacturers, 

distributors, and dealers franchising practices act; creation of a direct shipper license.  The 

agencies are as follows: 

• American Consumer Institute Center for Citizen Research 

• Consumers for Auto Reliability and Safety (CARS) 

• Vermont Vehicle and Automotive Distributors Association (VADA) 

• Alliance for Automotive Innovation. 

Each proposal is attached to this report for consideration.  Common points addressed in the 

proposals are as follows. 

• The high prices dealers charge to manufacturers for parts and labor to address 

manufacturer recall issues trickles down to the consumer who ultimately must pay the 

same high prices for general vehicle maintenance and regular vehicle service. 

• Allowing manufacturers to sell directly to consumers puts franchise dealers at a 

competitive disadvantage. 

• Constraints manufacturers place on franchise dealers puts franchises at a competitive 

disadvantage in terms of earning a profit. 
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The Alliance for Automotive Innovation respectfully submits this document to the Vermont Department of 
Motor Vehicles pursuant to Act 63, of 2021, which directed the Department to solicit feedback on, and proposed 
amendments to, the Motor Vehicle Manufacturers, Distributors, and Dealers Franchising Practices Act, Title 9, 
Part 4, Chapter 108.  
 
Formed in 2020, the Alliance for Automotive Innovation (Auto Innovators) is the singular, authoritative, and 
respected voice of the automotive industry.  Focused on creating a safe and transformative path for sustainable 
industry growth, Auto Innovators represents the manufacturers producing nearly 99 percent of cars and light 
trucks sold in the United States, as well as major suppliers and other automotive technology companies.   
 
Act 63 made the decision to split the automotive marketplace in Vermont into two groups.  These groups 
compete for the same customers but are now governed by different laws.  The first group includes our 
members, automobile manufacturers that have distributed vehicles in partnership with car dealers pursuant to 
sales and service agreements (commonly known as franchise contracts).  Vermont law regulates almost every 
aspect of these contracts.  The second group is comprised of competitors new market entrants that have never 
had contractual relationships with dealers.  Vermont allows these manufacturers to be unencumbered by the 
burdens of the state’s franchise law.    
 
All automakers should compete under the same set of rules.  That is what is best for competitive markets and 
the consumers who they serve.  Auto Innovators has been in favor of laws that require all manufacturers to 
compete using franchised dealers.  Those laws recognize the investments that manufacturers have made in their 
dealer networks over several decades, and most importantly, they treat all competitors equally.  Auto 
Innovators opposed Act 63 because it did not treat competitors equally.  If the Legislature and the Vermont 
Automobile Dealers Association do not support a rule requiring every manufacturer to compete within the 
franchise system, then the only fair course of action is for the state to allow every manufacturer the option 
choose whether it will continue to utilize the franchise system or shift to a direct sale model.    
 
The attached proposed amendments to Chapter 108 would grant that same flexibility to all manufacturers that 
Act 63 previously reserved only for a select few favored manufacturers.  The amendments also address some of 
the areas of the existing franchise code that unreasonably hinder the ability of automakers to compete.   
 
In considering the changes proposed by Auto Innovators or any other stakeholder, the Legislature should 
understand that there are many myths about the need for automobile franchise laws. 
 
Myth # 1: Dealers need protection from their own manufacturers 
 
Manufacturers and dealers depend on the mutual success of both sides in order to be successful in the franchise 
system.  Auto manufacturers and dealers operate in a competitive marketplace where they compete for the 
loyalty of the consumer.  It is in the interest of the manufacturer to ensure that the dealer – the entity closest to 
the consumer – is in the best position possible to provide a positive and productive sales and service 
environment for the consumer, such that they are likely to buy the same brand of vehicle again. 
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Manufacturers spend billions on the research, design, and production of vehicles to attract customers; it is one of the 
most competitive marketplaces in our economy.  Manufacturers also spend significant resources in both money and 
time to ensure that dealers succeed in meeting the expectations of the consumer in that competitive market.  For 
example, manufacturers employ personnel to assist dealers in meeting service and sales goals, which 
include assistance in training new dealers, auto technicians, sales, parts, and finance personnel.  Manufacturers also 
provide financial assistance to dealers with favorable inventory support, advertising money, consumer and dealer 
incentives, market research, and assistance in making capital improvements to the dealership.   
 
Dealers have been successful in working with manufacturers.  Today, they are enjoying a time of record 
prosperity.  As recently noted by Automotive News: 
 

According to the National Automobile Dealers Association, the average U.S. dealership recorded net 
pretax profit of $3 million through September.  That was more than double the $1.3 million in net 
pretax profit reported for the first nine months of 2020.  And it's already well above the $2.1 million in 
net pretax profit recorded for the average dealership for all of 2020, which itself was an all-time 
record annual profit.1 

 
Dealers do not need state governments to intervene on their behalf.  Dealers are among the most 
competent, sophisticated, and hardworking businesspeople among any industry and rely not on the government 
for their success but on their own ability to compete in the marketplace, and their profitability is evidence of 
that.  Dealers do not need protection from manufacturers because the two have been profitable together and 
rely upon each other’s mutual success to continue to be profitable. 
  
Myth #2: Franchise law is needed to prevent unreasonable behavior by manufacturers  
 
Dealer associations will often argue that manufacturers behave unfairly, and thus legislation is necessary to 
protect local dealers.  That argument is flawed for two reasons.  First, the threat of harm is illusory.  As a 2010 
Gonzaga Law Review article explains, it would be irrational for a manufacturer to treat dealers unfairly: 
 

Even the perception that a manufacturer is unfair could lead to reduction of the value of the brand 
as a whole and the value of future and existing dealerships.  As a result, dealers would not continue 
to invest in dealerships and give poor service to customers, outcomes that manufacturers certainly 
do not want.  The fact that there was no shortage of dealer applicants before the passage of the 
state dealer acts supports that manufacturers were not acting opportunistically towards dealers; 
otherwise, it would be expected that would-be dealer applicants would be wary of investing in a 
dealership if it could be taken away on a whim.2 
 

Manufacturers look to partner with those individuals and businesses that will give them the best chance 
of maintaining or growing market share.  Consequently, manufacturers “compete” against one another for the 
best dealer candidates that can demonstrate and ability to meet its sales and service goals.  Likewise, 
individuals, businesses, and current dealers compete to “win” the franchise of a particular 
manufacturer because of the potential for significant profit. 

 

1 Muller, David. “Average dealership profit on pace to shatter 2020 record, NADA data shows.” Automotive News, Nov. 10, 
2021. Available at: https://www.autonews.com/retail/why-average-dealership-profits-are-setting-new-records. 
 

2 McMillian, Carla Wong, What Will it Take to Get You in A New Car Today? 45 Gonzaga Law Review 67, 90-91 (2010). 
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Second, the state does not need to protect dealers from the illusory threat of unreasonable treatment of dealers 
by manufacturers because there are already dispute resolution mechanisms in the contracts that dealers 
voluntarily sign.  Typically, a dealer that is seeking the resolution of a complaint will at first bring the matter to 
the manufacturer’s regional sales or service representative that is assigned to assist the dealership.  Other 
avenues for redress include manufacturer personnel in its US corporate office or to a fellow dealer who serves 
as a representative on the joint manufacturer-dealer councils that most manufactures utilize.  Dealer franchise 
agreements also typically include arbitration as a low-cost method for resolving disputes.  Finally, should all 
these avenues prove unsuccessful, a dealer has the option of utilizing state and federal courts for a breach of 
contract action or any other business lawsuits.   
  
Myth #3: Franchise law is needed to protect consumers 
 
Franchise laws are not consumer protection laws; they are solely written to benefit automobile retailers.  If 
anything, franchise laws are harmful for consumers because they add cost and make it cumbersome for 
manufacturers to actively compete for consumers’ business.  
 
The Vermont Automobile Dealer Association alleged in its February 16, 2021, testimony that manufacturers 
have a “disincentive” to pay for repairs made under a manufacturer’s warranty.  The fact is that manufacturers 
have both a legal and a practical motivation to see to it that work under warranty is done and done correctly.  
First, the warranty is governed by the Magnuson-Moss Warranty Act and the Vermont Lemon Law, both of 
which include obligations on the warrantor and remedies for consumers.3 4 Second, customer loyalty is critical in 
the competitive automobile marketplace.  Manufacturers have no incentive to risk losing a lifelong customer.  
Indeed, manufacturers oftentimes voluntarily pay for “goodwill repairs” on vehicles even though there is no 
legal obligation to do so.  The myth of the opportunistic manufacturer is illogical. 
 
Conclusion  
  
Often the proponents of franchise bills present them to legislators as a choice between local dealers and out-of-
state manufacturers.  However, it is more often a choice between consumers and dealers, as consumers are the 
ones ultimately forced to pay for these legal mandates that yield higher repair bills and higher purchase prices.   
 
It is in this light that we are appreciative for the opportunity to provide our views for the Legislature’s 
consideration.   
 
Respectfully submitted, 

 
David E. Bright, Attorney 
Alliance for Automotive Innovation 
1050 K St. NW, Suite 650 
Washington, DC 20003 
dbright@autosinnovate.org 

 

3 15 U.S.C. § 2301 et seq. 
 

4 Vermont Statutes Title 9, Part 4, Chapter 115. 
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Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Ensure Equal Treatment Under Law for All Automakers in Selling Vehicles 

 

EXPLANATION: The amendment highlighted in red below address the problems of unequal treatment in 
selling vehicles in the state.  Vermont law allows some favored manufacturers to sell vehicles directly to 
consumers, without incurring the inflexibilities and costs of compliance with the franchise code.  
Competitors in the same marketplace should be treated equally under the law.  The Legislature 
determined when it passed SB 47 that certain manufacturers could both operate dealerships and 
warranty repair centers, and this was supported by the Vermont Automobile Dealers Association.  The 
Legislature should grant that same flexibility to all manufacturers instead of treating competitors 
differently.  Consumers benefit from companies competing for consumers’ business.  Manufacturers 
competing on a level playing field in the eyes of the law would be better for competition than unequal 
treatment by a bifurcated system of regulation. 

 

PROPOSED AMENDMENT:  9 § 4085  

(13) “New motor vehicle dealer” means any person who holds, or held at the time a cause of action 
under this chapter accrued, a valid sales and service agreement, franchise, or contract granted by the 
manufacturer or distributor for the retail sale of said manufacturer's or distributor's new motor vehicles, 
is not affiliated by ownership or control with a franchisor, and is engaged in the business of any of the 
following with respect to new motor vehicles or the parts and accessories for those new motor 
vehicles: 

(A) selling, or leasing; 

(B) offering to sell, or lease; or 

(C) soliciting, or advertising the sale or lease.; or. 

(D) offering through a subscription or like agreement. 

…  

(18)  “Non-franchised zZero-emission vehicle manufacturer-retailer” means a manufacturer that: 

 (A)  only manufacturers zero-emission vehicles, including plug-in electric vehicles as defined in 
23 V.S.A. §4(85); 

  (B)  only sells or leases directly to consumers new or used zero-emission vehicles that it 
manufactures, assembles, or imports for distribution, or vehicles that have been traded in in 
conjunction with a new zero-emission vehicle sale, or provides service on zero-emission vehicles 
that it manufactures, assembles, or imports for distribution; and 

  (C)  does not currently sell or lease, and has never sold or leased, motor vehicles in Vermont 
through a franchisee; 

  (D)  has not sold or transferred a combined direct or indirect ownership interest of greater than 
30 percent in such non-franchised zero-emission vehicle manufacturer to a franchisor, 
subsidiary, or other entity controlled by a franchisor or has not acquired a combined direct or 



indirect ownership interest of greater than 30 percent in a franchisor, subsidiary, or other entity 
controlled by a franchisor; and  

 (E)  is a dealer registered pursuant to 23 V.S.A. chapter 7, subchapter4.  A zero-emissions 
manufacturer-retailer shall be eligible to register as a dealer under 23 V.S.A. chapter 7, 
subchapter 4. 

Proposed Amendment: 9 § 4097 

(8)(A)  To compete with a new motor vehicle dealer in the same line make operating under an 
agreement or franchise from the aforementioned manufacturer in the State within the dealer’s relevant 
market area. 

(B)  For purposes of this subdivision (8), any manufacturer that is not a non-franchised zero-emission 
vehicle manufacturer competes with a new motor vehicle dealer if it engages in the retail business of 
any of the following with respect to new motor vehicles or the retail sale of parts and accessories for 
those new motor vehicles that are not zero-emission vehicles or plug-in electric vehicles as defined in 
23 V.S.A. § 4(85) that the manufacturer manufactured, assembled, or imported for distribution: 

(i) selling or leasing;  

(ii)  offering to sell or lease; or 

(iii)  soliciting or advertising the sale or lease.; or 

(iv)  offering through a subscription or like agreement. 

(C) A manufacturer shall not, however, be deemed to be competing when operating a dealership either 
temporarily for a reasonable period, or in a bona fide retail operation that is for sale to any qualified 
independent person at a fair and reasonable price, or in a bona fide relationship in which an 
independent person has made a significant investment subject to loss in the dealership and can 
reasonably expect to acquire full ownership of the dealership on reasonable terms and conditions.  

(D) A zero emissions manufacturer-retailer shall not be deemed to be competing when operating a 
dealership that exclusively sells or leases, or offers to sell or lease, or solicits or advertises the sale or 
lease of zero emission vehicles of a line-make that the manufacturer manufactures, assembles, or 
imports for distribution. 

(E) A manufacturer shall not, however, be deemed to be competing if it engages in the business of 
offering, through a subscription or like agreement, motor vehicles to retail customers. 

 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Protecting Consumer Access to Competitive Marketplace for Vehicle Parts 

 

EXPLANATION: The amendment highlighted in red below address the problems of unequal treatment in 
selling automobile parts and accessories directly to consumers. 

Franchise law governs franchise contracts and related agreements about the sale and service of 
automobiles through dealers.  The distribution of manufacturer-branded parts and accessories is distinct.  
Dealers sell those parts and accessories, but they do not have an exclusive right to that and do not 
compete alone in that market.  Independent auto parts stores and independent repair shops sell 
manufacturer-branded parts and accessories.  SB 47 took the extraordinary step of prohibiting 
manufacturers from selling parts and accessories if they so choose.  If a manufacturer wished to sell parts 
and accessories to a consumer, there should be no problem with that.  The Vermont franchise law harms 
consumers by limiting their access to parts and accessories. 

 

PROPOSED AMENDMENT:  9 § 4085  

(13) “New motor vehicle dealer” means any person who holds, or held at the time a cause of action 
under this chapter accrued, a valid sales and service agreement, franchise, or contract granted by the 
manufacturer or distributor for the retail sale of said manufacturer's or distributor's new motor vehicles, 
is not affiliated by ownership or control with a franchisor, and is engaged in the business of any of the 
following with respect to new motor vehicles or the parts and accessories for those new motor 
vehicles: 

(A) selling, or leasing; 

(B) offering to sell, or lease; or 

(C) soliciting, or advertising the sale or lease.; or. 

(D) offering through a subscription or like agreement. 

… 

(18)  “Non-franchised zZero-emission vehicle manufacturer-retailer” means a manufacturer that: 

(A)  only manufacturers zero-emission vehicles, including plug-in electric vehicles as defined in 
23 V.S.A. §4(85); 

(B)  only sells or leases directly to consumers new or used zero-emission vehicles that it 
manufactures, assembles, or imports for distribution, or vehicles that have been traded in in 
conjunction with a new zero-emission vehicle sale, or provides service on zero-emission 
vehicles that it manufactures, assembles, or imports for distribution; and 

  (C)  does not currently sell or lease, and has never sold or leased, motor vehicles in Vermont 
through a franchisee; 

  (D)  has not sold or transferred a combined direct or indirect ownership interest of greater than 
30 percent in such non-franchised zero-emission vehicle manufacturer to a franchisor, 
subsidiary, or other entity controlled by a franchisor or has not acquired a combined direct or 



indirect ownership interest of greater than 30 percent in a franchisor, subsidiary, or other entity 
controlled by a franchisor; and  

  (E)  is a dealer registered pursuant to 23 V.S.A. chapter 7, subchapter4.  A zero-emissions 
manufacturer-retailer shall be eligible to register as a dealer under 23 V.S.A. chapter 7, 
subchapter 4. 

Proposed Amendment: 9 § 4097 

(8)(A)  To compete with a new motor vehicle dealer in the same line make operating under an 
agreement or franchise from the aforementioned manufacturer in the State within the dealer’s relevant 
market area. 

(B)  For purposes of this subdivision (8), any manufacturer that is not a non-franchised zero-emission 
vehicle manufacturer competes with a new motor vehicle dealer if it engages in the retail business of 
any of the following with respect to new motor vehicles or the retail sale of parts and accessories for 
those new motor vehicles that are not zero-emission vehicles or plug-in electric vehicles as defined in 
23 V.S.A. § 4(85) that the manufacturer manufactured, assembled, or imported for distribution: 

(i) selling or leasing;  

(ii)  offering to sell or lease; or 

(iii)  soliciting or advertising the sale or lease.; or 

(iv)  offering through a subscription or like agreement. 

(C) A manufacturer shall not, however, be deemed to be competing when operating a dealership either 
temporarily for a reasonable period, or in a bona fide retail operation that is for sale to any qualified 
independent person at a fair and reasonable price, or in a bona fide relationship in which an 
independent person has made a significant investment subject to loss in the dealership and can 
reasonably expect to acquire full ownership of the dealership on reasonable terms and conditions. 

(D) A zero emissions manufacturer-retailer shall not be deemed to be competing when operating a 
dealership that exclusively sells or leases, or offers to sell or lease, or solicits or advertises the sale or 
lease of zero emission vehicles of a line-make that the manufacturer manufactures, assembles, or 
imports for distribution. 

(E) A manufacturer shall not, however, be deemed to be competing if it engages in the business of 
offering, through a subscription or like agreement, motor vehicles to retail customers. 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Ensure Consumer Access to Competitive Marketplace on Vehicle Subscriptions.  

 

EXPLANATION: The amendment highlighted in red below address the problems of unequal treatment in 
offering subscription services to consumers.  Vehicle subscriptions are a new vehicle usage model that 
has been created to meet changing consumer preferences.  Market research shows that some 
consumers may want to avoid the costs associated with owning and maintaining a vehicle, but still want 
the freedom to use a vehicle of their choice without having to rent or lease one.  In return for a 
subscription fee, the consumer is granted access to a variety of vehicles to use for a certain term.  
Importantly, as a feature of some of these programs a consumer may be able to select different vehicles 
to drive for parts of their subscription term – for example, a fuel-efficient vehicle for their regular weekday 
commute but an all-wheel drive vehicle for the winter months.  Typically, the subscription provider pays all 
insurance, service, and registration costs, while the consumer is usually only responsible for fuel or 
charging.  At present there are a number of different businesses exploring whether this is a viable 
business model, including both automobile dealers and automakers. 

As part of the amendments made to Vermont’s franchise laws earlier this year, most automakers would 
now be prohibited from offering this product to consumers.  To specifically eliminate auto manufacturers 
from this marketplace stifles innovation, and only harms Vermont consumers by potentially eliminating 
choice and increasing costs. 

 

PROPOSED AMENDMENT:  9 § 4085  

(13) “New motor vehicle dealer” means any person who holds, or held at the time a cause of action 
under this chapter accrued, a valid sales and service agreement, franchise, or contract granted by the 
manufacturer or distributor for the retail sale of said manufacturer's or distributor's new motor vehicles, 
is not affiliated by ownership or control with a franchisor, and is engaged in the business of any of the 
following with respect to new motor vehicles or the parts and accessories for those new motor 
vehicles: 

(A) selling, or leasing; 

(B) offering to sell, or lease; or 

(C) soliciting, or advertising the sale or lease.; or. 

(D) offering through a subscription or like agreement. 

… 

(18)  “Non-franchised zZero-emission vehicle manufacturer-retailer” means a manufacturer that: 

(A)  only manufacturers zero-emission vehicles, including plug-in electric vehicles as defined in 
23 V.S.A. §4(85); 

(B)  only sells or leases directly to consumers new or used zero-emission vehicles that it 
manufactures, assembles, or imports for distribution, or vehicles that have been traded in in 
conjunction with a new zero-emission vehicle sale, or provides service on zero-emission 
vehicles that it manufactures, assembles, or imports for distribution; and 



  (C)  does not currently sell or lease, and has never sold or leased, motor vehicles in Vermont 
through a franchisee; 

  (D)  has not sold or transferred a combined direct or indirect ownership interest of greater than 
30 percent in such non-franchised zero-emission vehicle manufacturer to a franchisor, 
subsidiary, or other entity controlled by a franchisor or has not acquired a combined direct or 
indirect ownership interest of greater than 30 percent in a franchisor, subsidiary, or other entity 
controlled by a franchisor; and  

  (E)  is a dealer registered pursuant to 23 V.S.A. chapter 7, subchapter4.  A zero-emissions 
manufacturer-retailer shall be eligible to register as a dealer under 23 V.S.A. chapter 7, 
subchapter 4. 

Proposed Amendment: 9 § 4097 

(8)(A)  To compete with a new motor vehicle dealer in the same line make operating under an 
agreement or franchise from the aforementioned manufacturer in the State within the dealer’s relevant 
market area. 

(B)  For purposes of this subdivision (8), any manufacturer that is not a non-franchised zero-emission 
vehicle manufacturer competes with a new motor vehicle dealer if it engages in the retail business of 
any of the following with respect to new motor vehicles or the retail sale of parts and accessories for 
those new motor vehicles that are not zero-emission vehicles or plug-in electric vehicles as defined in 
23 V.S.A. § 4(85) that the manufacturer manufactured, assembled, or imported for distribution: 

(i) selling or leasing;  

(ii)  offering to sell or lease; or 

(iii)  soliciting or advertising the sale or lease.; or 

(iv)  offering through a subscription or like agreement. 

(C) A manufacturer shall not, however, be deemed to be competing when operating a dealership either 
temporarily for a reasonable period, or in a bona fide retail operation that is for sale to any qualified 
independent person at a fair and reasonable price, or in a bona fide relationship in which an 
independent person has made a significant investment subject to loss in the dealership and can 
reasonably expect to acquire full ownership of the dealership on reasonable terms and conditions.  

(D) A zero emissions manufacturer-retailer shall not be deemed to be competing when operating 
dealership that exclusively sells or leases, or offers to sell or lease, or solicits or advertises the sale or 
lease of zero emission vehicles of a line-make that the manufacturer manufactures, assembles, or 
imports for distribution. 

(E) A manufacturer shall not, however, be deemed to be competing if it engages in the business of 
offering, through a subscription or like agreement, motor vehicles to retail customers. 

 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Revise Automaker Warranty Payment Calculations and Audits 
 
 

RATIONALE:  Automakers are required to pay auto dealers to perform warranty service for the duration 
of that warranty.  Vermont law also stipulates how much automakers must pay their dealers for this work 
as part of the franchise code.  Automakers are typically the largest volume purchaser of service work at a 
dealership.  Manufacturers provide a steady stream of business for which the dealer does not need to 
market or have any fear of losing.  Yet not only do manufacturers not get a rate discount for the volume of 
work it provides throughout the year, they are also forced to pay the highest rate that a dealer can 
calculate.   

As the warranty rate calculation is derived from the average of costs charged to a dealer’s non-warranty 
customers, existing law creates an incentive for dealers to charge the highest possible rates that a 
consumer will bear, so that a dealer can also force the manufacturer to pay this inflated rate.  

Automakers already pay dealers rates for parts and labor that are profitable for the dealer.  The theory 
behind this law is that warranty work should be even more profitable for dealers than it already is.  This 
section is the costliest part of the franchise code, and it ensures that both automakers and consumers 
pay the highest rate the market will sustain, all to the benefit of dealer profit margins.  This creates a 
competitive disadvantage for automakers bound by law to the existing franchise system.  The new market 
entrants are permitted to do repairs at cost at facilities they operate, or they can contract with third parties 
to do the work at negotiated rates.  The amendment highlighted in red below would amend the existing 
warranty calculation remove the incentive for dealers to over-charge non-warranty customers as a means 
to receive higher warranty payments from automakers.  

Additionally, the existing law caps the period under which an automaker can audit dealer warranty claims 
to ensure all accounts were paid properly.  This amendment would also extend the period from one year 
to two years for automaker audits. 

Finally, this amendment addresses a confusing reference in (d) to recall notices.  It requires 
manufacturers to include the expected date by which parts and equipment will be available at dealerships 
to remedy the problem, but that information may not be known at the time the recall notice is sent.  It is 
unnecessary for the franchise code to address this because recall notices are governed by federal law 
(49 CFR § 577.7).  

 

PROPOSED AMENDMENT: 9 § 4086  

(a) Each new motor vehicle manufacturer shall specify in writing to each of its new motor vehicle 
dealers licensed in this State the dealer's obligations for predelivery preparation and warranty service 
on its products, shall compensate the new motor vehicle dealer for such service required of the dealer 
by the manufacturer, and shall provide the dealer the schedule of compensation to be paid the dealer 
for parts, work, and service in connection therewith, and the time allowance for the performance of the 
work and service. 

(b) A schedule of compensation shall not fail to include reasonable compensation for diagnostic work, 
as well as for repair service and labor. Time allowances for the diagnosis and performance of 
predelivery and warranty service shall be reasonable and adequate for the work to be performed. The 
hourly rate paid to a new motor vehicle dealer shall not be less than the rate charged by the dealer to 
customers for nonwarranty service and repairs. Each manufacturer shall compensate each of its 
dealers for parts used to fulfill warranty, predelivery, and recall obligations of repair and servicing 



at amounts not less than the retail amounts customarily charged by the dealer to its retail customers 
for like parts for nonwarranty work. The amounts established by a dealer to its retail customers for 
labor and like parts for nonwarranty work are deemed to be fair and reasonable 
compensation; provided, however, a manufacturer may rebut such a presumption by showing 
that such amount so established is unfair and unreasonable in light of the practices of at least four 
other franchised motor vehicle dealers in the vicinity offering the same line-make or a similar 
competitive line-make. A manufacturer may not otherwise recover all or any portion of its costs for 
compensating its motor vehicle dealers licensed in this State for warranty parts and service either by 
reduction in the amount due to the dealer or by separate charge, surcharge, or other imposition. 

(c) For purposes of this section, the "retail amounts customarily charged" by the franchisee for parts 
may be established by submitting to the manufacturer 100 sequential nonwarranty customer-
paid service repair orders or 60 days of nonwarranty customer-paid service repair orders, whichever is 
less in terms of total cost, covering repairs made no more than 180 days before the submission and 
declaring the average percentage markup. The average percentage markup so declared is the retail 
amount, which goes into effect 30 days following the declaration, subject to audit of the submitted 
repair orders by the manufacturer and adjustment of the average percentage markup based on that 
audit. Only retail sales not involving warranty repairs, not involving state inspection, not 
involving routine maintenance such as changing the oil and oil filter, and not involving accessories may 
be considered in calculating the average percentage markup. A manufacturer may not require a new 
motor vehicle dealer to establish the average percentage markup by an unduly burdensome or time-
consuming method or by requiring information that is unduly burdensome or time-consuming to 
provide, including part-by-part or transaction-by-transaction calculations. A new motor vehicle dealer 
may not change the average percentage markup more than two times in one calendar year. Further, 
the manufacturer shall reimburse the new motor vehicle dealer for any labor performed at the retail 
rate customarily charged by that franchisee for the same labor when not performed in satisfaction of a 
warranty, provided the franchisee's rate for labor not performed in satisfaction of a warranty is routinely 
posted in a place conspicuous to its service customer. 

(d) It is a violation of this section for any new motor vehicle manufacturer to fail to perform any 
warranty obligations or to fail to include in written notices of factory recalls to new motor vehicle 
owners and dealers the expected date by which necessary parts and equipment will be available to 
dealers for the correction of such defects, or to fail to compensate any of the new motor vehicle 
dealers in this State for repairs effected by a recall. 

(e) All claims made by new motor vehicle dealers pursuant to this section for labor and parts shall be 
paid within 45 days following their approval; provided, however, that the manufacturer retains the right 
to audit the claims and to charge back the dealer for fraudulent improper, unnecessary, false, or 
unsubstantiated claims for a period of two years following payment. A manufacturer retains the right to 
charge back the dealer for fraudulent claims in accordance with the statute of limitations under 12 
V.S.A. chapter 23. All claims shall be either approved or disapproved within 45 days after their receipt 
on forms and in the manner specified by the manufacturer, and any claim not specifically disapproved 
in writing within 45 days after the receipt shall be construed to be approved and payment must follow 
within 45 days. No claim that has been approved and paid may be charged back to the dealer unless it 
can be shown that the claim was false or fraudulent, that the repairs were not made properly or were 
unnecessary to correct the defective condition, or that the dealer failed to reasonably substantiate the 
claim either in accordance with the manufacturer’s reasonable written procedures or by other 
reasonable means. 

(f) A manufacturer shall retain the right to audit warranty claims for a period of one year two years after 
the date on which the claim is paid. 

(g) A manufacturer shall retain the right to audit all incentive and reimbursement programs and charge 
back any amounts paid on claims that are false, improper, or unsubstantiated for a period of 18 



months from the date on which the claim is paid or one year from the end of a program that gave rise 
to the payment, whichever is later. 

(h) Any chargeback resulting from any audit shall not be made until a final order is issued 
by the Transportation Board if a protest to the proposed chargeback is filed within 30 days of the 
notification of the final amount claimed by the manufacturer, to be due after exhausting any procedure 
established by the manufacturer to contest the chargeback, other than arbitration. The 
manufacturer has the burden of proof in any proceeding filed at the Board under this section. 

(i) It is unlawful for a franchisor, manufacturer, factory branch, distributor branch, or subsidiary to own, 
operate, or control, either directly or indirectly, a motor vehicle warranty or service facility located in 
the State except: 

(1) on an emergency or interim basis; 

(2) if no qualified applicant has applied for appointment as a dealer in a market previously 
served by a new motor vehicle dealer of that manufacturer’s line-make; or 

(3) if the manufacturer is a non-franchised zero-emission vehicle manufacturer-retailer that 
directly owns, operates, and controls the warranty or service facility that only services zero-
emission vehicles, including plug-in electric vehicles as defined in 23 V.S.A. § 4(85). 

 

 

 

 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Ensure Reasonableness Standard in Facility Renovations 

 

RATIONALE:  The franchise business model is at its heart a partnership.  An automaker contracts with 
an independent business to grant it the authority to sell its vehicles, while an auto dealer agrees to 
conduct their business in the form and process as directed by the automaker for this special privilege.  As 
part of the arrangement, auto dealers agree to certain facility requirements to ensure that the automaker’s 
brand is protected and that a customer gets an experience that the automaker expects regardless of 
which of the automakers’ many dealerships it chooses to enter.  That is the agreement that dealers are 
signing up for to be given their protected status to sell that product.  

From time to time, an automaker may want to see its dealer body update their facilities.  This could be 
either for brand image changes, technology changes for selling vehicles, or other reasons. Existing 
Vermont law requires an automaker to provide added financial justification for these changes, but the 
standard is illogical.  It is based on whether the manufacturer provides written assurance that sufficient 
supply of vehicles to justify the change.  The dealer’s profitability is dependent on its selling, servicing, 
and financing of vehicles, and a manufacturer cannot provide a written assurance of that profitability.  
Instead, the standard that the franchise law should apply is “reasonableness” because it covers every 
relevant consideration.  The amendment highlighted in red below would specify that an alteration to a 
facility must meet a standard of reasonableness.  

 

PROPOSED AMENDMENT:  9 § 4096  

 (9) to change the location of the dealership or to make any substantial alterations to the dealership   
premises or facilities in the absence of written assurance from the manufacturer or distributor of a 
sufficient supply of new motor vehicles to justify the change in location or the alterations if the change in 
location or substantial alteration would be unreasonable. 

 

 

 

 

 

 

 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Fixing System of Vehicle Allocation 
 

RATIONALE:  One of the complex calculations that any automaker must make is how to fairly allocate 
the vehicles that it manufacturers to the thousands of dealers around the country that order them.  It 
governed by a system known as “turn & earn,” which is designed to be the most equitable way of 
allocating vehicles.  This system looks at how many vehicles the dealer has in its inventory and how fast it 
is selling vehicles.  From that, a number of days of vehicle inventory can be calculated.  The turn & earn 
system allows dealers to maintain the same number of days of inventory, and thus be treated fairly, 
relative to each other.   

Current law complicates this equitable system, and requires that inventory be disbursed with a focus on 
facility size and sales potential in its area.  While this sounds like it accomplishes the goal, it could result 
in inventory going to places where it does not efficiently meet consumer demand.  Moreover, it could see 
some dealers disadvantaged with respect to other dealers.  In a year when vehicle supply chains are 
already strained, it is even more important to work to keep all dealers on an equal footing, as is the goal 
behind the “turn & earn” model.  This amendment highlighted in red below would eliminate this 
problematic language.  

 

PROPOSED AMENDMENT:  9 § 4097   

(1) to delay, refuse, or fail to deliver new motor vehicles or new motor vehicle parts or accessories in 
a reasonable time, and in reasonable quantity relative to the new motor vehicle dealer's facilities and 
sales potential in the new motor vehicle dealer's relevant market area, after acceptance of an order 
from a new motor vehicle dealer having a franchise for the retail sale of any new motor vehicle sold or 
distributed by the manufacturer, any new motor vehicle, or parts or accessories to new vehicles as 
are covered by such franchise, if such vehicle, parts, or accessories are publicly advertised as being 
available for delivery or actually being delivered. This subdivision is not violated, however, if failure is 
caused by acts or causes beyond the control of the manufacturer. 

… 

 

 

 

  



Alliance for Automotive Innovation 
 Suggested changes to the Vermont Franchise Code  

Title 9, Part 4, Chapter 108 
 

Delete Existing Right of First Refusal Prohibition 

 

RATIONALE:  A Right of First Refusal (ROFR) provision is a common clause in many business-to-
business contracts.  In the context of automobile franchise law, it is particularly important due to the fact 
that each dealership point is critical.  It is very difficult under franchise laws to add a new point or replace 
an existing dealer, so manufacturers are very careful with whom they partner.  Importantly, ROFR can be 
used by an automaker to ensure its dealer-body is diverse and inclusive and help ensure historically 
marginalized or discriminated populations have an equal opportunity to potentially own a store.  It can 
also be used, for example, to protect against a single dealer group owning too dominant a slice of the 
marketplace in a particular area, which is bad for competition.   

Existing Vermont law precludes manufacturers from requiring a dealer consent to a right of first refusal 
(ROFR) provision within their contractual agreements.  But it is clear that the existing law contemplates 
that ROFR could be used because there is a section dedicated to its use, 9 § 4100e. The amendment 
highlighted in red below would delete the existing prohibition.   

 

PROPOSED AMENDMENT:  9 § 4097  

(15) to require a motor vehicle franchisee to agree to a term or condition in a franchise, or in any lease 
related to the operation of the franchise or agreement ancillary or collateral to a franchise, as a 
condition to the offer, grant, or renewal of the franchise, lease, or agreement, that: 

(A) Requires the motor vehicle franchisee to waive trial by jury in actions involving the 
motor vehicle franchisor; 

(B) Specifies the jurisdictions, venues, or tribunals in which disputes arising with respect to the 
franchise, lease, or agreement shall or shall not be submitted for resolution or otherwise prohibits 
a motor vehicle franchisee from bringing an action in a particular forum otherwise available 
under the law of this State. 

(C) Requires that disputes between the motor vehicle franchisor and motor vehicle franchisee be 
submitted to arbitration or to any other binding alternate dispute resolution procedure; provided, 
however, that any franchise, lease, or agreement may authorize the submission of a dispute to 
arbitration or to binding alternate dispute resolution if the motor vehicle franchisor and motor 
vehicle franchisee voluntarily agree to submit the dispute to arbitration or binding alternate 
dispute resolution at the time the dispute arises; or 

(D) Provides that in any administrative or judicial proceeding arising from any dispute with 
respect to the agreements in this section that the franchisor shall be entitled to recover its costs, 
reasonable attorney’s fees, and other expenses of litigation from the franchisee.; or 

(E) Grants the manufacturer an option to purchase the franchise, or real estate, or business 
assets of the franchisee. 

 



 
 

 
 
 

 
 
 

Corporate Welfare: How Automobile Dealership Franchise 
Regulations Cost Consumers an Additional $48 Billion Annually 

Steve Pociask1 
 

This ConsumerGram explores the consequences of various state laws written to 
advantage automobile dealer franchises. Because many of these laws work to 
increase vehicle costs and set geographic restrictions that limit price 
competition, they serve to transfer income from the buying public to 
dealerships. Specifically, this ConsumerGram finds that American consumers 
collectively pay $47.5 billion more per year on the purchase of new 
automobiles due to regulations that limit dealership competition. Because 
there is a host of other dealer-friendly laws being enacted and proposed, the 
total harm to consumers is likely to be much higher than measured here. This 
raises a question -- why do state legislatures act to advantage already 
profitable businesses at the expense of consumers? 

 

Regulation and Protection 

 Not long after automobiles reached the mass market, manufacturers experimented with 

different distribution models, eventually settling on dealership franchises as the channel of 

choice. The resulting contractual arrangements between dealerships and manufacturers were, 

and still are, mutually beneficial in that both parties require each other to be successful and 

profitable in order to insure their own success. 

 

 Early on, the automobile manufacturing industry began to consolidate from more than 

one hundred carmakers, eventually reaching three major domestic producers by the 1920s. 

Over the ensuing decades, some franchise owners expressed concerns that carmakers had 

market power that could provide negotiating and operational leverage over small franchised 

                                                           
1 Steve Pociask is president of the American Consumer Institute, Center for Citizen Research, a nonprofit 501c3 
educational and research institute. For more information, visit www.theamericanconsumer.org.  

http://www.theamericanconsumer.org/
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dealerships.2  Some dealerships also argued that major investments in showrooms and an 

inventory of cars could tie up capital and make dealerships vulnerable to short term market 

fluctuations and demands by major manufacturers. 

 

 In the decades to follow, states began enacting laws to protect local franchises from 

alleged abuses by automobile manufacturers. In 1956, a federal law was established to limit 

manufacturers from terminating dealerships and preventing dealers from being forced to 

purchase vehicles from manufacturers. When this federal law was enacted, 20 states had 

already similar laws in place. Since then, state regulatory protections for automobile dealer 

franchises became the norm. What started as a voluntary agreement between manufacturers 

and dealerships as their sales channels is now a regulatory requirement.3 

 

No Evidence of Market Failure to Justify State Regulations 

 The interdependence between manufacturers and dealerships require that both be 

successful. Without profitable dealerships, manufacturers cannot sell their products. That was 

true fifty years ago and that is still true today. This means that there really is no incentive for 

manufacturers to squeeze dealerships, since that would cause dealers to exit the market and 

reduce car sales at the financial loss of manufacturers. Moreover, what prospective dealerships 

would want to enter a market if the prospects for success were low? Given the mutually 

beneficial relationship between franchises and carmakers, the argument that manufacturers 

have incentives to exert an unfair advantage over dealerships would appear to be hyperbole by 

those seeking favorable legislation and not based on sound microeconomic thought.  

 

 While some older arguments point to the hypothetical risks from market concentration 

and high capital-intensity, these arguments lack any empirical support today. For one, the 

vehicle manufacturing market is no longer concentrated. As Figure 1 (below) shows, the top 

two manufacturers have seen their combined market share fall from nearly 80 in the early 

                                                           
2 Francine Lafontaine and Fiona Scott Morton, “State Franchise Laws, Dealer Terminations, and the Auto Crisis,” 
Journal of Economic Perspectives, 24:3, 2010. 
3 “State Franchise Law Carjacks Auto Buyers,” Mercatus Center, George Mason University, January 20, 2015. 
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sixties to 30% today, as nearly twenty foreign manufacturers now successfully compete in the 

U.S. market. In other words, it is a competitive industry. Moreover, the capital-intensity of 

industries is a cost of doing business and one that is hardly unique to car dealerships.4  Most 

importantly, there is no evidence of market failure to justify government interference.  

 

 
  

Welfare for the Rich? 

 While there is no market failure that would warrant a government remedy, some might 

portray car dealerships as financially struggling small businesses that urgently need the 

government’s help to succeed. However, the empirical evidence shows that, collectively, 

dealerships are financially sound, averaging about 30% return on equity for domestics.5 In fact, 

there have been a handful of billionaire car dealers, several owning NFL and other major sports 

teams.6  Opportunities for high profits is one reason why billionaire Warren Buffett purchased a 

                                                           
4 Comparing automobile manufacturing to the retail segment “motor vehicles and parts dealers,” shows 
manufacturers spend twice the capital as a percent of value-added output than dealers, according to Gross 
Product Originating data, Bureau of Economic Analysis at https://www.bea.gov/industry/gdpbyind_data.htm. 
5 “Dealership Financial Profits,” National Automobile Dealers Association, Domestic Dealership Profile, November 
2017, https://www.nada.org/WorkArea/DownloadAsset.aspx?id=21474853576.  
6 “Forbes 400,” Forbes, at https://www.forbes.com/forbes-400/list/#version:static_industry:Automotive, accessed 
online on February 4, 2018; and “Billionaires list confirms it: There's money in the car biz,” Automotive News, 
March 11, 2013. 

0%

20%

40%

60%

80%

100%

19
61

19
66

19
71

19
76

19
81

19
86

19
91

19
96

20
01

20
06

20
11

20
16

Figure 1: Market Share For The Largest 
Two US Auto Manufacturers

Source: WardsAuto.com

https://www.bea.gov/industry/gdpbyind_data.htm
https://www.nada.org/WorkArea/DownloadAsset.aspx?id=21474853576
https://www.forbes.com/forbes-400/list/#version:static_industry:Automotive


4 
 

car dealership that operates in seven states, making the seller of that transaction yet another 

billionaire car dealer.7 

 

 Meanwhile, the automobile manufacturing industry has not managed to reach 8% or 

more in profits in any year during the last decade, a rate reportedly insufficient to recover its 

return on capital.8 Because state laws make little distinction between large and small dealers or 

between wealthy or less wealthy dealers, the focus of these laws is not to help the “little guy.” 

Instead, dealership-friendly legislation represents welfare for the rich at the expense of 

consumers because they ultimately push car prices higher.  

 

Government Failure: The Spread of Regulations  

 Arguments that dealerships need help are weak at best, but the regulations justified by 

these arguments persist. In fact, despite the lack of empirical evidence support, state 

legislatures have continued to pass laws favoring dealerships. From 1979 to 2014, laws 

protecting dealerships from termination increased from 45 states to all 50 states; franchise 

licensing protection laws for dealers increased from 44 states to 50 states; laws preventing 

manufacturers from forcing dealers to accept deliveries of vehicles increased from 37 states to 

48 states; and exclusive territory protection laws for dealers increased from 27 states to 49 

states.9  Today, all states have passed dealership-friendly franchise regulations, including laws 

that give automobile dealerships territorial exclusivity and encroachment protections from 

competition. 

 

                                                           
7 Brendan Coffey, “This Car Dealer Turned Billionaire Got a Little Help from Buffet,” Bloomberg, September 24, 
2015; and Amarendra Bhushan Dhiraj, “5 Billionaire Car Dealers; Would You Buy a Car from Warren Buffett?” 
CEOWORLD Magazine, October 3, 2014. 
8 Rich Parkin, Reid Wilk, Evan Hirsh and Akshay Singh, “2017 Automotive Trends: The Future Will be Rocky for Auto 
Companies Unable to Improve Returns on Capital,” PwC, Strategy& Group, 2018, downloadable at 
https://www.strategyand.pwc.com/media/file/2017-Automotive-Industry-Trends.pdf.  
9 “State Franchise Law Carjacks Auto Buyers,” Mercatus Center, George Mason University, January 20, 2015; and 
Francine Lafontaine and Fiona Scott Morton, “State Franchise Laws, Dealer Terminations, and the Auto Crisis,” 
Journal of Economic Perspectives, 24:3, 2010 (also see an updated appendix accessed on January 20, 2015, at 
https://assets.aeaweb.org/assets/production/articles-attachments/jep/app/2403_morton_app.pdf). 

https://www.strategyand.pwc.com/media/file/2017-Automotive-Industry-Trends.pdf
https://assets.aeaweb.org/assets/production/articles-attachments/jep/app/2403_morton_app.pdf
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  Territorial exclusivity laws protect dealerships by establishing monopoly market areas 

that work to reduce intra-brand rivalry. These laws limit market entry and effectively reduce 

price competition between dealers selling the same brands and models, thereby leading to 

higher consumer prices and increased dealership profits. By constraining entry and exit, the 

market is less able to adjust to swings in demand and less able to maximize economies of scale 

and scope. This adversely effects operational efficiency, and it raises per unit costs and 

consumer prices. 

 

 While the economic theory on entry barriers is clear, so is the empirical evidence. One 

2015 econometric study found “relatively strong” intra-brand price effects associated with the 

geographic distribution of dealerships.10  For example, the study estimated that the price of a 

Honda Accord would increase by $220 and by $500 when dealers were 10 and 30 miles apart, 

respectively. In other words, state laws that protect dealerships by allowing territory exclusivity 

work to increase consumer prices for new vehicles, as well as increase dealership profitability. 

Economic theory finds that monopoly performance leads to increased consumer prices and 

profits, as well as restricted industry output and decreased consumer welfare.11 

 

 Along with exclusive territories and market entry barriers, as noted earlier, state laws 

have been in place that constrain dealership termination. Generally, state laws do not consider 

gross inefficiency or financial conditions as potential grounds for termination. Even when good 

cause for determination can be found, many states provide dealerships time to remedy 

shortfalls, making termination difficult and costly for manufacturers. Usually, termination 

requires manufacturers to buy-back unsold cars, as well as parts, accessories, tools and 

equipment, which further raises the cost for manufacturers.12 Because state laws impede 

                                                           
10 T. Randolph Beard, George Ford, Lawrence Spiwak, “The Price Effects of Intra-Brand Competition in the 
Automobile Industry: An Econometric Analysis, Phoenix Center for Advanced Legal & Economic Public Policy 
Studies, Policy Paper No. 48, March 2015.  
11 Consumer welfare is an economic measure of consumer benefits. The welfare decrease noted here includes 
allocative inefficiencies referred to as the deadweight loss to society. 
12 Francine Lafontaine and Fiona Scott Morton, “State Franchise Laws, Dealer Terminations, and the Auto Crisis,” 
Journal of Economic Perspectives, 24:3, 2010. 
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dealership entry and exit, market forces are not present to determine the optimal number of 

competitors in any given market and do not determine the most efficient size of dealership 

operations – yet another cost facing manufacturers, ultimately recovered in consumer prices. 

 

 Besides selling new vehicles and trading used vehicles, dealerships can profit many 

other ways. Manufacturers’ warranties provide guaranteed business to dealerships, as well as 

providing additional traffic to showrooms. While manufacturers’ warranties provide dealerships 

reimbursement for labor and parts, many state laws allow for high markups on reimbursement. 

In some cases, these markups can nearly double the price of parts, providing handsome profits 

to dealerships.13 While these laws increase the reimbursement costs for manufacturers and 

ultimately automobile prices, these markups also create an incentive for much higher list prices 

for parts and services. That, in turn, means that consumers will face much higher prices when 

going to dealerships for services and repairs not covered under warranty.  

 

 The recall business is a “golden opportunity for car dealers to make money.”14 Besides 

profiting from recall reimbursement by manufacturers, dealers can also profit from additional 

customer services and additional showroom traffic. Yet, some states are considering laws to 

eliminate risks and downside to dealers. These laws propose additional payments (or interest 

fees) from manufacturers to franchises when cars sit on a dealer lots during recalls. These car 

dealer protections are costly for consumers and call into question why consumers should not 

be allowed to bypass dealerships altogether when buying new vehicles. 

 

 In this regard, most state laws prohibit consumers from buying directly from 

manufacturers, instead requiring dealerships to be the exclusive sales channel for 

manufacturers. Regarding prohibitions of direct-to-consumer sales, the FTC staff has written 

that these state laws are both anticompetitive and bad for consumers: 

                                                           
13 Some urge dealerships to increase their markups and lobby state laws for higher reimbursements. See Leonard 
A. Bellavia, “Get What’s Yours: Don’t Be Afraid to Seek Higher Factory Repayment for Warranty Parts,” Fixed Ops 
Journal, June 2017, p. 43. 
14 Lindsay Chappell, “There is Big Money in the Recall Crisis,” Automotive News, April 11, 2016. 
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“A fundamental principle of competition is that consumers – not regulation – 
should determine what they buy and how they buy it. Consumers may benefit 
from the ability to buy cars directly from manufacturers – whether they are 
shopping for luxury cars or economy cars. The same competition principles should 
apply in either case.”15 

 

 There are other laws that help dealerships at the expense of manufacturers and 

therefore consumers. Most states forbid manufacturers from forcing new vehicles on 

dealerships, prohibiting different treatment between dealerships operating within the same 

state that would otherwise drive out inefficiency, preventing different treatment between 

dealerships operating in different states, and requiring manufacturer incentives for dealership 

facility improvements whether improvements are ever made. Again, these provisions are costly 

for manufacturers, who can only recovery these costs by raising vehicle prices. 

 

 Despite the lack of empirical evidence showing market failure, state laws continue to be 

enacted that favor often well-heeled car dealers at the expense of car buyers. Contrary to the 

public interest, these state laws work to transfer income from consumers to car dealers.  

 

Evidence of the Impact on Consumer Prices 

 A study by staff at the Federal Trade Commission (FTC) looked at restrictions on 

territorial and market entry, and empirically found that these regulations served to reduce 

competition – pushing up consumer prices in 1978 by 7.63% in markets with increasing 

populations and 6.14% overall.16  By the study’s admission, these estimates significantly 

understate the negative impact that regulations have on consumers costs. In addition, this 

study does not consider the costs of other state laws favoring dealers over consumers and 

manufacturers, which has grown significantly in the last decades. Also, since 1978, the U.S. 

                                                           
15 Marina Lao, Debbie Feinstein and Francine Lafontaine, “Direct-to-Consumer Auto Sales: It’s Not Just about 
Tesla,” Federal Trade Commission, May 11, 2015. 
16 Robert P. Rogers, “The Effect of State Entry Regulation on Retail Automobile Markets,” Federal Trade 
Commission, Bureau of Economics Staff Report, January 1986. 
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population has grown substantially, making competitive restrictions on relevant market areas 

substantially costlier than observed in the study.  

 

 Besides ignoring the many different franchise regulations that have been enacted, the 

political process produces other costs, commonly referred to as rent-seeking. Rent-seeking 

occurs when some economic entities (such as dealerships and manufacturers) expend political 

and lobbying resources to obtain or prevent economic gains that create no additional wealth or 

economic benefit for society.17 While the study acknowledges that they did not include the 

historical costs associated with “rent-seeking” by dealers and others who spent funds to 

influence state and local politicians, the decades of accumulating and sweeping legislative 

activity has undoubtedly led to a massive misallocation of resources away from producing what 

consumers want. 

 

 Since none of these costs were included in the FTC study, its decades old data 

significantly understates the total costs of franchise regulations on society today. For simplicity, 

however, we conservatively assume that dealership-friendly regulations impose a modest 

7.63% effect on consumer prices, as quantitatively measured in the FTC study. 

 

Evidence on Market Performance 

 Short-run elasticity of demand for new automobiles has been estimated to be in the 

range of -1.2 to -1.5.18  Taking the midpoint of this range, we assume the price elasticity to be 

approximately -1.35.  As noted earlier, because these regulations provide dealers the ability to 

price over cost, removing these regulations would lower new vehicle prices and stimulate 

consumer demand, thereby increasing consumer welfare.  

 

                                                           
17 This is a well-accepted notion in the economics of public choice literature. James Buchanan, Robert Tollison and 
Gordon Tullock, Toward a Theory of the Rent-Seeking Society, College Station: Texas A&M Press, pp. 97–112. 1980. 
18 Patrick L. Anderson, Richard D. McLellan, Joseph P. Overton and Gary L. Wolfram, Nov. 13, 1997, online at 
http://scholar.harvard.edu/files/alada/files/price_elasticity_of_demand_handout.pdf. Also see James W. Brock, 
The Structure of American Industry, Waveland Press, Oak Grove, IL., thirteen Edition, 2016, Chapter 6.  

http://scholar.harvard.edu/files/alada/files/price_elasticity_of_demand_handout.pdf
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 The benefits of increased consumer welfare resulting from a reduction in territorial 

regulations can be estimated and is depicted as the shaded trapezoid ABCD in Figure 2 (below), 

labeled as the Consumer Welfare Increase. This welfare increase can be approximated by the 

reduction in price resulting from the decrease in state regulations (noted as the decrease from 

P1 to P2) and the corresponding increase in demand (noted as the increase from Q1 to Q2).  

 

Figure 2: As Price Decreases,  
Consumer Benefits Increase
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 Motor Intelligence estimates that manufacturers delivered 17.2 million light vehicles 

during 2017.19  Because regulations enable dealerships to price over cost, removing these 

regulations would lower prices by 7.6% and bring 2 million more vehicles to the U.S. market, 

based on the price elasticity of demand. Based on the average transaction price for vehicles for 

December 2017, the 7.6% decrease in price and corresponding 10.3% stimulation in market 

demand would produce consumer welfare improvement of roughly $47.5 billion per year – all 

                                                           
19 Motor Intelligence, “U.S. Market Sales: U.S. Market Light Vehicle Deliveries – December 2017, Final Results,” 
January 3, 2018. 
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from the elimination of territorial exclusivity regulations.20  The sheer size of potential welfare 

gains demonstrates the significant costs these regulations impose on consumers. 

 

The Public’s Interest 

 Public policies that impose regulations and taxes on large businesses do not spare 

consumers the cost. This ConsumerGram discusses the many different types of state laws that 

are designed to help dealerships at the expense of automobile manufacturers and ultimately 

consumers. While the result of these regulations clearly increases costs for manufacturers, 

evidence is clear that it also does so for consumers. We find that state laws that establish and 

protect exclusive territories for dealerships are costing consumers $47.5 billion more per year. 

Considering the many other dealer-friendly regulations and the continued expansion in 

protectionist legislation, the estimate presented here should be considered low. 

 

 Successful automobile dealerships provide quality services to consumers that fully meet 

their needs. Success is not dependent on state legislatures for help. It is not the role of 

regulators to prop up poor performing businesses, particularly since the resulting laws serve 

only to undermine competition and to lead to reduced consumer benefits. The public policy 

focus here should be on the public’s interest, not the manufacturers and not the dealerships 

interests. 

 

 In conclusion, policymakers need to stem these regulations and stop interfering with 

mutually agreed upon franchise contracts. These protectionist regulations are anticompetitive 

and clearly anti-consumer. 

### 

About the American Consumer Institute Center for Citizen Research 
The American Consumer Institute Center for Citizen Research is a 501(c)(3) nonprofit 
educational and research institute. For more information, please visit 
www.theamericanconsumer.org. 

                                                           
20 “Average New-Car Prices Rise Nearly 4% for January 2018 on Shifting Sales Mix, According to Kelley Blue Book,” 
February 1, 2018, at https://mediaroom.kbb.com/2018-02-01-Average-New-Car-Prices-Rise-Nearly-4-Percent-For-
January-2018-On-Shifting-Sales-Mix-According-To-Kelley-Blue-Book. 

http://www.theamericanconsumer.org/
https://mediaroom.kbb.com/2018-02-01-Average-New-Car-Prices-Rise-Nearly-4-Percent-For-January-2018-On-Shifting-Sales-Mix-According-To-Kelley-Blue-Book
https://mediaroom.kbb.com/2018-02-01-Average-New-Car-Prices-Rise-Nearly-4-Percent-For-January-2018-On-Shifting-Sales-Mix-According-To-Kelley-Blue-Book


To: Vermont Department of Motor Vehicles

Re: DMV Public Comments on Act 63, Section 4 of 2021

From: Rosemary Shahan, President, CARS

Date: November 29, 2021

These comments are submitted under the following categories:

 Warranty and predelivery obligations under  Section 4086

 Potentially unreasonable standards contained in franchise agreements

Consumers for Auto Reliability and Safety (CARS) appreciates the opportunity to comment in 
response to the Vermont DMV’s request for public comments. 

CARS is a national, independent non-profit auto safety and consumer advocacy organization 
based in Sacramento and dedicated to preventing motor vehicle related fatalities, injuries, and 
economic losses. For decades, CARS has been in forefront in improving protections for new and used 
vehicle purchasers and their families and communities from dangerously defective vehicles and from 
auto sales and financing scams and fraud, in California, other states, and nationally.

As the DMV considers potential amendments to the existing franchise laws, it is important to be
cognizant of attempts by auto dealers to evade policies instituted by auto manufacturers and by state 
laws, in order to protect the public from dangerously defective vehicles that have been recalled by the 
manufacturers.

Some manufacturers have policies that prohibit franchisees from selling recalled vehicles, 
particularly vehicles of the same make, and especially when they are advertised and marketed as 
“factory certified” vehicles.  These policies not only reduce the manufacturer’s potential liability and 



reputational jeopardy by reducing the risks of serious injury and death their customers face, they also 
help reduce the risks those vehicles pose to their family members, other passengers, and others who 
share the roads. 

Therefore, we urge the DMV and other regulatory and law-making bodies to ensure that any 
changes to existing law take into account and preserve the important public health and safety benefits 
and significant cost savings the state of Vermont derives from those policies. 

Please also note that USA Today, the Center for Public Integrity, and the Arizona Republic 
collaborated in researching, writing, and publishing the following award-winning report, shedding light
on the auto dealers’ agenda in proposing “license to kill” legislation that has been repeatedly rejected in
almost every one of the states where it was introduced, typically under the guise of requiring 
“disclosure” of safety recall defects – instead of repairs:

“Used car dealers didn’t want to fix deadly defects, so they wrote a law to avoid it.”

Thank you for your consideration of our views.

1107 Ninth Street, Suite 560 • Sacramento, CA 95814 • 530-759-9440 • www.carconsumers.org  
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https://www.usatoday.com/in-depth/news/investigations/2019/04/03/takata-airbag-gm-ignition-switch-recalls-used-car-dealers-sue-deaths-crashes-honda/3162202002/
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