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Final Proposed Filing - Coversheet FINAL PROPOSED RULE # aﬁ\—\

Final Proposed Filing - Coversheet
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.
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PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!
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Certification Statement: As the adopting Authority of this rule (see 3 V.5.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

Health Benefits Eligibility and Enrollment Rule,
Financial Methodologies (Part 5)

/s/ Todd Daloz ,on 10/12/22
(signature) (date)

Printed Name and Title:
Todd Daloz, Deputy Secretary, Agency of Human Services

RECEIVED BY:

Coversheet

Adopting Page

Economic Impact Analysis

Environmental Impact Analysis

Strategy for Maximizing Public Input

Scientific Information Statement (if applicable)
Incorporated by Reference Statement (if applicable)
Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Minutes

Copy of Comments

Responsiveness Summary
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Final Proposed Filing — Coversheet

1. TITLE OF RULE FILING:
Health Benefits Eligibility and Enrcollment Rule,
Financial Methodologies (Part 5)

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
22P 017

3. ADOPTING AGENCY:
Agency of Human Services (AHS)

4. PRIMARY CONTACT PERSON:
(4 PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).

Name: Danielle Fuoco
Agency: Agency of Human Services

Mailing Address: 280 State Drive, Center Building,
Waterbury, Vermont 05671-1000

Telephone: (802) 585~4265 Fax: (802)241-0450
E-Mail: danielle. fuoco@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED):
https://humanservices.vermont.gov/rules-
policies/health-care-rules

5. SECONDARY CONTACT PERSON:
(4 SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Jessica Ploesser
Agency: Agency of Human Services

Mailing Address: 280 State Drive, NOB 1 South, Waterbury,
VT 05671

Telephone: (802)241-0454 Fax: (802)241-0450
E-Mail: jessica.ploesser@vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL;

LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?) No

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
N/A

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:
N/A

7. LEGAL AUTHORITY / ENABLING LEGISLATION:
Revised November 1, 2021 page 2
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10.

11.

12.

13.

14,

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

3 V.S.A. 801(b)(11); 33 V.S.A. 1901(a) (1) and 1810
EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY:

This rule amends an existing rule on eligibility and
enrollment in the State of Vermont's health benefit
programs. AHS's authority to adopt rules as identified
above includes, by necessity, the authority to amend
the rules to ensure continued alignment with federal
and state guidance and law.

THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED
RULE.

THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE  RAISED
FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL
THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

This proposed rulemaking amends Parts 1, 2, 3, 5, and 7
of the 8-part Health Benefits Eligibility and
Enrollment (HBEE) rule. Substantive revisions include:
codifying the annual open enrollment period for
qualified health plans from November 1 - January 15;
adding a new income-based special enrollment period for
gualified health plans that allows ongoing enrollment
for those at or below 200% of the Federal Poverty Level
(FPL); extending the Medicaid postpartum period for
pregnant women from 60 days to 12 months; adding
Compacts of Free Association (COFA) migrants as
qualified non-citizens eligible for Medicaid and exempt
from the 5-year bar; adding a reference to a
standardized eligibility tool for Katie Beckett
Medicaid; and expanding Medicaid eligibility for former
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15.

16.

17.

18.

foster care children to include children aging out of
foster care in another state. In response to comment,
the rule also addresses the ACA’s “family glitch”
regarding affordability of employer coverage.

EXPLANATION OF WHY THE RULE IS NECESSARY:

The changes align HBEE with federal and state guidance
and law, provide clarification, correct information,
improve clarity, and make technical corrections.
Substantive revisions include those listed in the
concise summary above.

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

The rules are required to implement state and federal
health care guidance and laws. Additionally, the rules
are within the authority of the Secretary, are within
the expertise of AHS, and are based on relevant factors
including consideration of how the rules affect the
people and entities listed below.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Medicaid applicants/enrollees;

Individuals who wish to purchase health coverage
including those who apply for premium and cost-sharing
assistance;

Health insurance issuers;

Eligibility and enrollment assisters, including agents
and brokers;

Health care providers;

Health law, policy and related advocacy and community-
based organizations and groups including the Office of
the Health Care Advocate;

Agency of Human Services including its departments; and
Department of Financial Regulation.

BRIEF SUMMARY OF ECONOMIC IMPACT (150 wORDS OR LESS):

AHS anticipates that some of the proposed changes to HBEE
will have an economic impact on the State's budget,
beginning in SFY2023, The estimated gross annualized budget
impact of expanding postpartum Medicaid coverage for
pregnant women from 60 days to 12 months is ~$2 million and
accounted for in AHS's FY2023 budget. The estimated gross
annualized budget impact of expanding Medicaid coverage to
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19.
20.

children who age out of foster care in any state is
$52,700. There is no anticipated impact from the addition
of COFA migrants.

Changes related to Qualified Health Plan enrollment are not
expected to have an economic impact except insofar as any
opportunity to encourage enrollment and maintain VT's low
uninsured rate is fiscally positive for VT.

Other changes in Parts 1, 2, 3, 5, & 7 align the rule
with federal and state guidance and law, provide
clarification, correct information, improve clarity,
and make technical corrections. These changes do not
carry a specific economic impact on any person oOr
entity.

A HEARING WAS HELD.

HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 8/17/2022
Time: 02:00 PM

Street Address: Cherry A Conference Room
Waterbury State Office Complex, 280 State Drive,

Waterbury, VT

OR Virtual Hearing - Phone or Microsoft Teams

Call in {audioc only)
(802) 522-8456; Conference ID: 738063547#

For Teams Link, view Public Notice in Global Commitment
Register on AHS website.

Zip Code: 05671

Date:

Time: AM
Street Address:

Zip Code:

Date:
Time: AM
Street Address:
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Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):

8/24/2022

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

HBEE

Health Benefits Eligibility and Enrollment

Vermont Health Connect
Exchange

Medicaid

QHP

Qualified Health Plan
Health Benefit

Pregnant

Foster Care

Special Enrollment Period
SEP

Annual Open Enrcllment Period
AQEP

Post partum

Revised November 1, 2021
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2”2 VERMONT

State of Vermont Jenney Samuelson, Secretary
Agency of Human Services [phone] 8o02-241-0440
280 State Drive {fax] 802-241-0450

Waterbury, VT 05671-1000
www. humanservices vermont.gov

Date: October 18, 2022

Re: Summary of Changes from proposed to final proposed rule filing for Health Benefits
Eligibility and Enrollment (HBEE) rules (GCR 22-029 through 22-033)

In addition to the changes being made in response to public comments (see responsiveness
summary), additional changes are being made to correct technical and typographical errots.

The following is a list of these additional ch
made in HBEE rule are identified in &
rule being filed contemporaneously herewith.

anges and the reasons for them. All changes being
f in the annotated version of the final proposed

The changes, in order by section number, are as follows:

PART TWO

Section 8.05(k)(6)(iii) — To align more closely with federal law at 42 CFR § 435.225(b), add
“the” before “appropriate” on the first line of text; replace “medical care in the community” with
“institutional level of care outside of a medical institution;” add “and” before “the” on the second
line of text; add “estimated Medicaid” before “cost” on the second line of text; replace “of
which” with “of such care” after “cost” on the second line of text; add “Medicaid” before “cost”
on the third line of text; replace “medical care in an appropriate medical institution” with
“appropriate institutional care.”

PART THREE

Section 17.03(c)(6) — To improve clarity, change “the” to “their” on the first line of text; to align
with revisions being made in Section 3.00 (to definition of “pregnant woman”) and Section
7.03(a)(2), delete “60-day” on the first line of text

Section 18.03(b) — To align with revisions being made in Section 3.00 (to definition of “pregnant
woman”) and Section 7.03(a)(2), change “60-day” to “post partum” on the fourth line of text; to
improve clarity, add «,” after “period” on the fourth line of text; to improve clarity, add “,” after
“delivery” on the fifth line of text




OFFICE OF THE SECRETARY
TEL: (802) 241-0440
FAX: (802) 241-0450

280 State Drive - Center Building
Waterbury, VT 05671-1000

JENNEY SAMUELSON
SECRETARY

TODD W. DALOZ
DEPUTY SECRETARY

STATE OF VERMONT
AGENCY OF HUMAN SERVICES

MEMORANDUM
TO: Jim Condos, Secretary of Stafe
FROM:  Jenney Samuelson, Secretary, Agency of Human Services

DATE: April 1, 2022

SUBJECT: Signatory Authority for Purposes of Authorizing Administrative Rules

I hereby designate Deputy Secretary of Human Services Todd W. Daloz as signatory
to fulfill the duties of the Secretary of the Agency of Human Services as the
adopting authority for administrative rules as required by Vermont's Administrative
Procedure Act, 3 V.S.A. § 801 et seq. '

Ce: Todd W. Daloz




State of Vermont

Agency of Human Services Jenney Samuelson, Secretary
280 State Drive [phone] 8o2-241-0440
Waterbury, VT 05671-1000 [fax]  8o2-241-0450

www.humanservices.vermont.govy

MEMORANDUM

To: Jim Condos, Secretary of State, Vermont Secretary of State Office
Sen. Mark A. MacDonald, Chair, Legislative Committee on Administrative Rules (LCAR)

Frem: Adaline Strumolo, Deputy Commissioner, Department of Vermont Health Access

Ce: Todd Daloz, Deputy Secretary, Agency of Human Services
Charlene Dindo, Committee Assistant, Legislative Committee on Administrative Rules
Louise Corliss, APA Coordinator, Secretary of State's Office

Date: October 18, 2022

Re:  Agency of Human Services Final Proposed Rule Filing

Enclosed are the final proposed rule filings for the following Health Benefits Eligibility and Enrollment
(HBEE) rule parts:

Amended:

s 22P014 HBEE Part One — General Provisions and Definitions
22P015 HBEE Part Two — Eligibility Standards
22P016 HBEE Part Three — Nonfinancial Eligibility Requirements
22P017 HBEE Part Five - Financial Methodologies
22P018 HBEE Part Seven — Eligibility and Enrollment Procedures

*» 2 »

Public comments were received on HBEE Part Two and HBEE Part Three during the public comment
period. No comments were received for the other parts. One general comment was received that was out
of the scope of this rulemaking.

HBEE Part Two and HBEE Part Three were amended in response to comments from Vermont Legal Aid,
Inc. (VLA). Please see the State’s Responsiveness Summary and Summary of Technical Changes at the
end of each rule package for the list of changes from the propose rule.

Changes are indicated in red and highlighted in grey in the annotated copy of the final proposed rule for
HBEE Part Two and HBEE Part Three. No changes were made from the proposed rule in HBEE Part
One, Part Five, and Part Seven.

If you have any questions, please contact Dani Fuoco, Policy Analyst, at 802-585-4265.
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Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.
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1. TITLE OF RULE FILING:
Health Benefits Eligibility and Enrollment Rule,
Financial Methodologies (Part 5)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

¢ NEW RULE - A rule that did not previously exist even under
a different name.

s REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOGH, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

Part 1 - General Provisions and Definitions, SOS #
21P005, effective 10/1/2021; Part 2 - Eligibility
Standards, SOS # 18P044, effective 1/15/2019; Part 3 -
Nonfinancial Eligibility Requirements, S0S # 18P045,
effective 1/15/2019; Part 5 - Financial Methodologies,

Revised November 1, 2021 page 1
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Adopted Page

S0S # 21P006, effective 10/1/2021; Part 7 - Eligibility
and Enrollment Procedures, SOS # 21P007, effective
10/1/2021.

Revised November 1, 2021 puage 2



State of Vermont [phone] Bo2-828-3322 Kristin L. Clouser, Secretary
Agency of Administration [fax] Bo2-828-2428

109 State Street

Montpelier, VT 05609-0201

WWW.a0A. vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: June 13, 2022, virtually via Microsoft Teams
Members Present: Chair Douglas Farnham, Brendan Atwoo

Sherman, Mike Obuchowski and Donn
Members Absent: John Kessler and Diane Bothfeld
Minutes By: Melissa Mazza-Paquette

red Adler, Jennifer Mojo, Diane

2:01 p.m. meeting called to order, welcome and i -
Committee discussion on process improvemen Aligiist meeting to allow for
participation from all members.
Rev1ew and approval of minutes from the May 9

* Note: An emergency rule titled ‘ Vltal , provided by the Agency of Human
Services, Department of Health, was . aieFarnham on May 16, 2022. This rulemaking
implements a process for individuals toa it 16 i 1eiebirth certificateto reflect the individual's
gender identity. Specifically,.i ing: ) A >4eim "non-binary" to describe the
additional gender 1dent; tificate2) Creates a process for registrants
to file their Affidavit ¢f

¢  One public comment m
e Presentationof Proposed :

7. Health Benefits E11g1b111ty and Enrollment Rule, Financial Methodologies (Part 5), Agcncy of Human
Services, page 8

8. Health Benefits Eligibility and Enrollment Rule, Eligibility-and-Enrollment Procedures (Part 7),
Agency of Human Services, page 9

9. Administrative Rules of the Board of Nursing, Secretary of State, Office of Professional Regulation,
page 10

Next scheduled meeting is Monday, July 11, 2022 at 2:00 p.m.

3:25 p.m. meeting was paused for a [5-minute break

Add discussion of strike-all rules for transparency at a future meeting as time allows.

3:50 p.m. meeting adjourned.

» % YERMONT

06-13-22 ICAR Minutes, Page 1 of 10




Proposed Rule: Health Benefits Eligibility and Enrollment Rule, Financial Methodologies (Part 5),
Agency of Human Services

Presented By: Robin Chapman and Addie Strumolo

Motion made to accept the rule by Donna Russo-Savage, seconded by Jared Adler, and passed unanimously
except for Brendan Atwood who abstained, with the following recommendations:

1. Proposed Filing Coversheet, #12: Spell out acronym ‘QHP’ and include acronym in parenthesis as
it's the first time being used in the filing.

2. Public Input Maximization Plan, #4: Specify entities (not individuals) included in the
‘Representatives of Vermont’s Health Insurance Industry’ Health law, policy and related
advocacy and community-based organizations and group

% YERMONT

06-13-22 ICAR Minutes, Page 8 of 10
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Economic impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

L N T P P g T e e e R e i R e g e R R el
1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enroliment Rule,
Financial Methodologies (Part 5)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

Categories of people, enterprises, and governmental
entities that may be affected by these rules:

Medicaid applicants/enrollees;

Revised November I, 2021 page 1
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Individuals who wish to purchase health coverage
including those who apply for premium and cost-sharing
assistance;

Health insurance issuers {(including standalone dental
issuers);

Eligibility and enrollment assisters, including agents
and brokers;

Health care .providers;

Health law, policy and related advocacy and community-
based organizations and groups including the Office of
the Health Care Advocate;

Agency of Human Services including its departments; and
Department of Financial Regulation.

Anticipated costs and benefits of this rule:

The Agency of Human Services anticipates that some of
the proposed changes to HBEE will have an economic
impact on the State's gross annualized budget,
beginning in fiscal year 2023. The estimated gross
annualized budget impact of expanding postpartum
Medicaid coverage for pregnant women from 60 days to 12
months is expected to be approximately $2 million and
is accounted for in AHS's FY2023 budget. The estimated
gross annualized budget impact of expanding Medicaid
coverage to children who age out of foster care in any
state is $52,700. There is no anticipated economic
impact from the addition of Compacts of Free
Association (COFA) migrants at this time, as this
population is not currently present in Vermont
Medicaid.

An extended open enrollment period for qualified health
plans (QHP) could result in increased QHP enrollment
which would have a financial impact on health insurance
issuers. However, this rulemaking codifies current
practice, and AHS does not expect it to result in a
meaningful difference in enrollment.

Allowing for a continuous enrollment opportunity
through the income-based special enrollment period

Revised November 1, 2021 page 2
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could result in increased enrollment as well as upward
rate pressure due to adverse selection (signing up for
health insurance when utilization is expected).
However, AHS consulted with the QHP issuers on this
point and neither indicated a need to increase rates in
anticipation of this enrollment opportunity. Instead,
they strongly support this policy change to encourage
continuous coverage.

Households accessing this special enrollment period
will be eligible for federal and state subsidies. The
federal government may pay out more in federal
subsidies because of the special enrollment period.
However, there is unlikely to be a fiscal impact on the
State. AHS expects that most households enrolling
through this special enrollment period will have
previously been covered by Vermont Medicaid. Therefore,
any increase in state subsidy expenditures would be
offset by Medicaid savings.

Addressing the ACA's family glitch could result in more
Vermonters becoming eligible for state and federal
subsidies; however, AHS expects the population to be
small and the subsidy costs to be borne primarily by
the federal government.

Finally, any opportunity to encourage enrollment and
maintain Vermont's low uninsured rate is fiscally
positive for the State. It means less uncompensated
care and a healthier risk pool to stabilize the
insurance market.

The other changes in Parts 1, 2, 3, 5, and 7 align the
rule with federal and state guidance and law, provide
clarification, correct information, improve clarity,
and make technical corrections. While these changes are
made with a goal of reducing administrative burden on
Vermonters and the State, they do not carry a specific
economic impact on any person or entity.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

No impact.
Revised November 1, 2021 page 3
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5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

Not applicable.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

No impact.

7 SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A4 BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.

Not applicable.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:
There are no alternatives to the adoption of this rule.
The rule is required to implement state and federal
law.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
AHS has analyzed and evaluated the anticipated costs
and benefits to be expected from the adoption of these
-rules including considering the costs and benefits for
each category of persons and entities described above.
There are no alternatives to the adoption of this rule;
it is necessary to ensure continued alignment with
federal and state guidance and law on eligibility and
enrollment in health benefits programs.

Revised November 1, 2021 page 4
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Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

¢ Impacts on the emission of greenhouse gases

¢ Impacts on the discharge of pollutants to water
o Impacts on the arability of land

¢ Impacts on the climate

¢ Impacts on the flow of water

¢ Impacts on recreation

¢ Or other environmental impacts

A R F T S PN R (G S U TR YV A WS A AW S ST E PR B AR R i S R SR S SN S E S il L E S A R T Y L o S T S S (R A £

1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enrollment Rule,
Financial Methodologies (Part 5)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS; BUILDING

INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC. ) N
No impact.

4, WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

No impact.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,
AGRICULTURE ETC.):
No impact.

Revised November 1, 2021 page 1
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6. RECREATION: EXPLAIN HOW THE RULE IMPACT RECREATION IN THE STATE:
No impact.

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
No impact.

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'’S

ENVIRONMENT:
- No impact.

0. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
No impact.

Revised November 1, 2021 page 2
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Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

R R s S A B 3 o o o T R 0 R T A A 8 s B i A L e L s oMty e e e 00 M0t L 5 3 B e s O L e ot A 9 i A Sl e e e

1. TITLE OF RULE FILING:

Health Benefits Eligibility and Enrollment Rule,
Financial Methodologies (Part 5)

2. ADOPTING AGENCY:
Agency of Human Services (AHS)

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

AHS consulted with key stakeholders on the development
of policies in this rulemaking. The Medicaid post
partum extension was supported by the General Assembly
and advocacy groups including the Office of the Health
Care Advocate. AHS worked with the Department of
Financial Regulation on the Qualified Health Plan
changes. The open enrollment period and income-based
special enrollment period are both modeled on changes
made by the federal government. AHS discussed the
proposals with the General Assembly, Office of the
Health Care Advocate/Vermont Legal Aid, Medicaid &
Exchange Advisory Committee, and Qualified Health Plan
issuers, and took their input in rule development. AHS
notified the Medicaid and Exchange Advisory Committee
of this rulemaking ahead of filing, including the
estimated timeframe for filing and the proposed
revisions to the rule.
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Public Input

The proposed rule was posted on the AHS website for
public comment, and a public hearing was held on August
17, 2022. No one attended the hearing. When the rule
was filed with the Office of the Secretary of State,
AHS provided notice and access to the rule, through the
Global Commitment Register, to stakeholders and all
persons who subscribe to the Global Commitment
Register.

The public comment period ended August 24, 2022.
Comments were received from Vermont Legal Aid on Part 2
and Part 3 of the HBEE rule. A general comment was also
received on a topic outside the scope of the HBEE rule.
Part 2 and Part 3 have been amended since the proposed
filing. The comments received, responsiveness summary,
and a list of technical changes are included with this
filing. There are no changes to Parts 1, 5, and 7 since
the proposed filing.

The Global Commitment Register is a database that
provides notification of policy changes and ‘
clarifications of existing Medicaid policy, including
rulemaking, under Vermont's 1115 Global Commitment to
Health waiver. Anyone can subscribe to the Global
Commitment Register. Subscribers receive email
notification of the filing including hyperlinks to the
documents posted on the Global Commitment Register and
an explanation of how to be further involved in the
rulemaking.

4. BEYOND GENERAL ADVERTISEMENTS, PLLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

Agency of Human Services including its departments;
Agency of Administration;

Department of Financial Regulation;

Medicaid and Exchange Advisory Committee;

Representatives of Vermont's Health Insurance Industry,
including the Qualified Health Plan issuers;

Health law, policy and related advocacy and community-—
based organizations and groups, including the Office of
the Health Care Advocate at Vermont Legal Aid.
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Comments on Rule 22P014
1557-Reg-Revision-QA-FINAL-2022.pdf

Hello, please Excuse my last submission as | was attempting to copy and paste this document.

On behalf of stakeholders, my family member included, I'd like the committee to allow a comprehensive
service system that allows contracted supports which are not available at any designated agencies to
follow this law. Currently, ABA providers must operate at a fiscal loss when providing a contracted
service under HCAR rule of $30.11 cap. This is discriminatory in use of federal funding.

I"d appreciate a chance to discuss this issue further,
Thank you so much,
A parent of adult daughter with hcbs waiver




Submitted Electronically to:
Medicaid Policy Unit
AHS. MedicaidPolicy@vermont.qov

In re: GCR 22-029 to 22-033
Health Benefits Eligibility and Enrolliment Rules Update

Dear Medicaid Policy Unit,

Thank you for the opportunity to comment on the proposed program changes to the
Health Benefits Eligibility and Enroliment Rules.

The Office of the Health Care Advocate (HCA) and the Disability Law Project (DLP} at
Vermont Legal Aid submit the following comments in response to the proposed HBEE
changes:

Part Two:
Categorical Efigibility for Foster Children

The HCA and the DLP support the proposed changes in Rule 9.03(e} to expand categorical
eligibility for foster children. The proposed rule expands eligibility for former foster
children to include former foster children from other states. Under the current rule, this
category had been limited to former foster children from Vermont. We strongly support
this expansion.

We suggest some clarification to Rule 9.03 (e){iii} that defines eligible former foster
children. The rule currently reads,

“If the individual attained 18 years of age on or after January 1, 2023, .. "

In approximately half the states in the country, foster care has been extended beyond |
age eighteen. (See Extending Foster Care Beyond 18 {ncsl.org}) The proposed rule should
not be read in a limited way that would define this category to include only foster
children who leave foster care at eighteen. It should be interpreted to also include foster
children who leave foster after age eighteen.

Disabled Child Home Care Eligibility

The HCA and the DLP oppose the proposed eligibility changes to 8.05(k)(6) Disabled Child
in Home Care {DCHC, Katie Beckett}.



We have two concerns with this proposed rule change:

1.

“Institutional level of care” is an evolving standard. In 1965 when the federal
Medicaid program began, many children with serious medical conditions lived in
institutions. Institutionalized medical services for children continued through 1981,
when the Katie Beckett Medicaid Waiver was passed under President Ronald Reagan.
it was through the advocacy of parents and Qlmstead litigation that our medical
system moved towards providing care so that children with serious medical
conditions could live at home.

The rule references skilled nursing facilities and intermediate care facilities as two of
the three standards. Yet, Vermont does not have these institutions for children.
Children are also explicitly excluded from the Choices for Care program which
provides coverage for nursing facility care. Even when Vermont had an ICF-DD, this
facility, too, had exclusion criteria for admission that made it inaccessible to children.
It is better for children’s development, and it is fiscally prudent for children to live at
home, when medically advised. Vermont has worked hard to increase the amount of
care that children can receive at home.

Requiring eligibility tied to modern standards of admissions for institutions that do
not exist in Vermont will make it almost impossible to for children to be found eligible
for Katie Beckett Medicaid. Furthermore, to require proof that “without the receipt of
institutional level of care in the home, the individual would be required to continue to
reside in an institution,” as described in {6}{i}{B)(1l}, is another standard that is
impossible to meet.

Parents have shared with us that they would rather lose everything they have, any
savings, thelr jobs, and their homes, than send their child to an out of state
institution, even if supports are inadequate at home. In other words, it is not without
severe stress and financial burdens that parents can care for their medically needy
children at home. it is financially better for the Vermont Medicaid program to have
children receive medical care at home. To enable this to continue, DVHA needs {0 use
the institutional standard of 1965.

We urge DVHA 1o delete 8.05 (6)(1)}{A and B).

No information exists that supports the proposition that a standardized fevel of care
tool is necessary or helpful for these eligibility determinations. it is unclear what
problem DVHA is trying to solve by use of a standardized tool. Proposing an as-yet-
unidentified tool without any stakeholder input leads us to conclude that DVHA




believes too many children are mistakenly found eligible for Katie Beckett Medicaid.

In our experience, children are frequently found ineligible for coverage either on a
first application or at a continuing eligibility review. We have seen no evidence given
the regular stream of children and families with meritorious cases in need of
assistance with denials and terminations that the current process for Katie Beckett
eligibility is erroneously generous.

Furthermore, in representing dozens of children in appeals in Katie Beckett cases, the
medical needs and interventions are extremely individualized. We have not seena
pattern or “type” of case that would be amenabie to fitting into the standards of a
tool. We have not seen a draft of any tool, so it is hard to envision how the diverse
experiences of a

small number of medically needy children can be standardized.

We urge DVHA to not change the rule to require a tool. There has been no community
conversation or consensus on the value of a standardized tool, or the contents of a
standardized tool. It is possible that DVHA may find that no tool is either helpful or
practical. Research and community engagement should precede any potential change
to this rule.

We urge DVHA to cut sections {A-C).
Part Three

The HCA suggests that HBEE Rule 23.02 be amended to mirror the proposed federal rules that
address the “family glitch.” The Department of Treasury and the IRS have released proposed
rules on this issue, and the HBEE rules should mirror the proposed federal rules. The
proposed rules will change how affordability is calculated for family members when one
member of the household has an offer of employer insurance.

Under current regulations employer-based health insurance is defined as “affordable” if the
coverage solely for the employee, and not for family members, meets the affordability
requirements. That means that affordability is calculated based on what it would cost for the
employee to purchase a self-only plan. If the cost of the employee only plan meets the
current affardability test, the employee and their famify members are not eligible for Advance
Premium Tax Credit (APTC). This is called the “family glitch” because it makes family
members ineligible for APTC, even though the cost of a family plan with the employer is not
“affordable.” The proposed rule change would allow for two separate calculations: one for
the employee and the other for family members. Under the proposed federal rules, if the
cost of covering family members were not affordable, they would be eligible for APTC. This



change addresses a long-standing problem and will allow more Vermonters to enrolt in
affordable coverage on Vermont Health Connect.

Thank you for the opportunity to comment. Please feel free to reach out should you have any
guestions.

Sincerely,

/s/ Marjorie Stinchcombe

Marjorie Stinchcombe

Helpline Director

Office of the Health Care Advocate
Vermont Legal Aid

/s/ Rachel Seelig
Rachei Seelig
Director

Disability Law Project
Vermont Legal Aid

/s/ Barb Prine

Barb Prine

Staff Attorney
Disability Law Project
Vermont Legal Aid




State of Vermont

Agency of Human Services Jenney Samuelson, Secretary
280 State Drive : {phone] 802-241-0440
Waterbury, VT 05671-1000 [fax] 802-241-0450

www.humanservices.vermont.gov

Date: October 18, 2022

Re: Response to comments received from the public for the Health Benefits Eiiéibiiity & Enrollment
(HBEE) Rule Update (Proposed GCR 22-029 to 22-033)

A summary of the comments received on the proposed HBEE rule and the Agency of Human Services’
responses to those comments is as follows:

General Comment

Comment: On behalf of stakeholders, my family member included, I'd like the committee to allow a
comprehensive service system that allows contracted supports which are not available at any designated
agencies to follow this law. Currenily, ABA providers must operate at a fiscal loss when providing a
contracted service under HCAR rule of $30.11 cap. This is discriminatory in use of federal funding. I'd
appreciate a chance to discuss this issue further.

Response: The agency appreciates this comment and the concern raised by the commenter. While the

commenter’s concern speaks to an issue that is outside the scope of this rulemaking effort, the agency
will take the concemn into consideration.

Comments by Rule Sections

PART TWO

8.05(k)(6) Disabled child in home care (DCHC, Katie Beckett)

Comment 1 from Vermont Legal Aid:

Vermont Legal Aid (VLA) states, “We urge DVHA to delete 8.05 (6)(1)(A and B).” VLA’s full comments

are part of the final proposed rulemaking filing. VLA opposes proposed 8.05(k)(6)(1)(4)~(B), including
for the following reasons:

e “Requiring eligibility tied to modern standards of admissions for institutions that do not exist in
Vermont will make it almost impossible to [sic] for children to be found eligible for Katie Beckett
Medicaid.”



e “.. torequire proof that ‘without the receipt of institutional level of care in the home, the
individual would be required to continue to reside in an institution,’ as described in (6)(i)(B)(1l),
is another standard that is impossible to meet.” '

o “DVHA needs to use the institutional standard of 1965."

Response:

The proposed amendments to the rule at 8.05(k)(6) are not intended to change the current legal standard
for eligibility for the optional Medicaid category, Disabled Child in Home Care (DCHC or the “Katie
Beckett provision™), including the federal requirement that the individual require an institutional level of
care.! The intent of the proposed changes is to (1) improve clarity of the institutional level of care
eligibility requirement, (2) indicate that Vermont Medicaid may use a standardized medical assessment
tool to determine level of care in the future, (3) align the rule with current operations and federal law
regarding the frequency of reviews of clinical eligibility, and (4) make technical changes to align the
rule with federal law,

While the agency’s proposed changes were not intended to change the legal standard for meeting
institutional level of care, the agency is revising 8.05(k)(6)(i), including due to the commenter’s
feedback. Specifically, the agency has revised 8.05(k)(6)(1)(A)-(B) in two ways:

e Removed the references to federal regulations at 8.05(k)(6)(1)(A). This change aligns the rule
more closely with the corresponding federal regulation, 42 CFR 435.225; and
e Removed 8.05(k)(6)(1)}(B)(II) as recommended by the commenter.

The only remaining changes from those proposed to 8.05(k)(6)(i}(A)-(B) are (1) final proposed
8.05(k)(6)(1)(A)() newly defines “medical institution” by aligning the definition with federal law, 42
CFR 435.225(b)(1), which states that to qualify for this Medicaid category, a disabled child must require
care in a hospital, SNF [skilled nursing facility], or an ICF [intermediate care facility], and (2) final
proposed 8.05(k)(6)())(A)(IT) aligns with 42 CFR 435.225(a) and clarifies that a disabled child must be
living in the home to qualify for DCHC.

! gxplanation of why this Medicaid category is referred to as the “Katie Beckett provision:” At five months old Katie Beckett
contracted a devastating brain infection. She suffered paralysis that left her hospitalized on a ventilator for three years.
Katie's middle-class family had a million doilars of health insurance, but that was soon exhausted. While she was
institutionalized, Medicaid paid for her medical care but when she improved enough to live with her family, her Medicaid
was terminated. Katie required professional nurses to meet her needs at home, but Medicaid would not cover it because
her family’s income was too high. Under the law, Medicaid would only pay for Katie’s care if she remained in an
institutional setting. Katie’s family faced a dilemma, whether to leave her in the hospital or bring her home where there
was a lack of certainty about the care that would be provided to her.

in 1981, President Ronald Reagan heard about Katie’s dilemma and personally intervened. President Reagan created the
Katie Beckett Waiver. The waiver allowed Katie, and children like her who reguired an institutional level of care, but could
safely receive this care at home, to receive their care at home while retaining their Medicaid coverage, regardiess of their
parents’ income. Katie grew up to be an accomplished motivational speaker and was a champion for people with disabilities
until her death in her 30s. in 1982, Congress expanded what had been accomplished by the Katie Beckett Waiver by
creating a new state plan option in Medicaid pursuant to Section 134 of the Tax Equity and Fiscal Responsibility Act (TEFRA),
sometimes referred to as “the Katie Beckett provision.”




The commenter’s interpretation that level of care for DCHC should be determined by standards that
existed in 1965 is contrary to federal law. The level of care standard for DCHC Medicaid has never
been tied to the institutional level of care standard of 1965. The Medicaid program was first
implemented in 1965, but it was not until 1981 that President Reagan created the Katie Beckett Waiver,
and it was not until 1982 that Congress made a related state plan option available to states. There is
nothing in federal law or CMS guidance that supports that the Medicaid agency should use the
institutional level of care standard from 1965 in determining eligibility for DCHC. 42 CFR 435.225
states in full:

§ 435.225 Individuals under age 19 who would be eligible for Medicaid if they were in a medical
institution,

(a) The agency may provide Medicaid to children 18 years of age or younger who qualify under
section 1614(a) of the Act, who would be eligible for Medicaid if they were in a medical institution,
and who are receiving, while living at home, medical care that would be provided in a medical
institution.

(b) If the agency elects the option provided by paragraph (a) of this section, it must determine, in
each case, that the following conditions are met:

(1) The child requires the level of care provided in a hospital, SNF, or ICF.
(2) It is appropriate to provide that level of care outside such an institution.

(3) The estimated Medicaid cost of care outside an institution is no higher than the estimated
Medicaid cost of appropriate institutional care.

(¢) The agency must specify in its State plan the method by which it determines the cost-
effectiveness of caring for disabled children at home.

(55 Federal Register 48608, 11/21/90)

Finally, the commenter mentions the lack of certain medical institutions within Vermont; however, the
existence of such institutions within Vermont’s borders is not refevant to the legal requirements for
DCHC Medicaid eligibility and is outside the scope of this rulemaking. The level of care analysis in
DCHC is not a placement decision; it is solely to determine eligibility for this Medicaid category.

The agency agrees with the commenter that the DCHC Medicaid category is a critical category for some
Vermont families. It is the only means for some disabled children who require an institutional level of
care, but whose household income is too high to qualify for Dr. Dynasaur, to avoid institutionalization
by the Medicaid agency paying for them to receive that level of care in their home.

Comment 2 from Vermont Legal Aid:



Vermont Legal Aid (VLA) states, “We urge DVHA to cut sections (A- C).” VLA's full comments are part

of the final proposed rulemaking filing. VLA opposes proposed 8.05(k)(6)(i)(A)-(C), including for the
Jollowing reasons:

* “No information exists that supports the proposition that a standardized level of care tool is
necessary or helpful for these eligibility determinations. It is unclear what problem DVHA is
trying to solve by use of a standardized tool.”

e “We have not seen a pattern or ‘type’ of case that would be amenable to fitting into the
standards of a tool. We have not seen a draft of any tool, so it is hard to envision how the diverse
experiences of a small number of medically needy children can be standardized.”

e "“There has been no community conversation or consensus on the value of a standardized tool, or
the contents of a standardized tool.”

Response:

Vermont Medicaid plans to move to the use of a standardized tool to determine level of care for DCHC
eligibility to ensure objective, accurate, and reliable decision making. Much of the care that Vermont
Medicaid covers program wide is approved using standardized tools. Such tools are designed to be as
objective as possible to achieve the highest “interrater reliability,” i.e., that two screeners would answer
the same way for the same individual. This promotes best practices by ensuring proper and fair
eligibility determinations and will provide greater consistency across Vermont Medicaid.

Presently, Vermont Medicaid is seeking to amend 8.06(k)(6) to indicate that it may designate a
standardized assessment tool to determine whether an individual qualifies for an institutional level of
care for DCHC. The proposed amendment does not require Vermont Medicaid to designate a tool, but
does provide that if the agency designates one, that it must be used in all DCHC level of care decisions.
Vermont Medicaid has not selected a standardized tool for deciding level of care in DCHC. The agency
informed the commenter, prior to its submission of comments, that it would be seeking its and other
stakeholder’s input on the standardized level of care tool prior to one being implemented.

Federal law gives Medicaid agencies flexibility in deciding whether to use a standardized tool and if so,
which tool. As of 2015, standardized assessment tools were used by the District of Columbia and all 50
state Medicaid agencies in their Medicaid long term support and services (LTSS) programs, including to
determine level of care.?

Vermont Medicaid has used standardized tools for many years, to determine service needs and eligibility
for programs, including level of care. Historically, Vermont Medicaid used a “homegrown” tool to
determine if level of care was met in DCHC cases, and, more recently, it has used criteria that functions
as a tool and includes a multipage narrative that explains when level of care is met. The Department of
Disabilities, Aging, and Independent Living (DAIL) uses a standardized tool to determine eligibility,
including level of care, in the Choices for Care program, which allows individuals who require an
institutional level of care to receive care in their home to avoid institutionalization. DAIL also uses
standardized tools to determine eligibility and/or service needs for individuals applying for or enrolled in

2 Medicaid and CHIP Payment and Access Commission {MACPAC) - Functional Assessments for Long-Term Services and
Supports. https://www.macpac.gov/wp-content/uploads/2016/06/Functional-Assessments-for-Long-Term-Services-and-
Supports.pdf. Accessed September 7, 2022,




the Traumatic Brain Injury Program, the Adult High Technology Program, and the Attendant Services
Program.

Additionally, Vermont Medicaid uses a standardized tool to determine eligibility for services for
children who are medically fragile, including those who need medically complex nursing services in the
home. The Department of Vermont Health Access (DVHA) and the Department of Mental Health use
InterQual standardized tools to determine both whether level of care is met in certain settings and
whether a service authorization request for mental health, substance use disorder, behavioral health
services, and medical services should be approved (e.g., inpatient hospitalization, inpatient psychiatric
hospitalization; eating disorder treatment in inpatient, residential, PHP and IOP settings; Applied
Behavioral Analysis; and psychiatry, across all ages). InterQual is a nationally recognized evidence-
based platform that is used by health insurers, Medicaid agencies, and facilities nationwide.

In summary, the use of “tools” to make certain eligibility decision, including level of care, and service
authorization decisions is widespread at Vermont Medicaid and at Medicaid agencies across the country.
Such tools promote objective and fair decisions through the use of the proper administration of an
appropriate assessment tool implemented by a trained person.

The agency is not amending proposed 8.05(k)(6)(i)(C) except to remove the proposed name of the
standardized tool from the rule.

9.03(e) Former foster child

Comment: The HCA (Office of the Health Care Advocate at Vermont Legal Aid) and the DLP
(Disability Law Project at Vermont Legal Aid) support the proposed changes in Rule 9.03(e) to expand
categorical eligibility for foster children. The proposed rule expands eligibility for former foster
children to include former foster children from other states. Under the currvent rule, this category had
been limited to former foster children from Vermont. We strongly support this expansion.

We suggest some clarification to Rule 9.03 (e)(iii) that defines eligible former foster children. The rule
currently reads,

“If the individual attained 18 years of age on or after January 1, 2023, ..."
Response: The agency appreciates the commenters’ support of this expansion. The agency agrees with
the commenters that clarification defining eligible former foster children would be helpful in light of the

expansion of eligibility to include foster children from other states that have foster care extended beyond
18. The agency is adding text to the rule to make this clarification.

PART THREE

23.02 Affordable coverage for employer-sponsored MEC



Comment: The HCA (Office of the Health Care Advocate at Vermont Legal Aid) suggests that HBEE
Rule 23.02 be amended to mirror the proposed federal rules that address the “family glitch.” The
Department of Treasury and the IRS have released proposed rules on this issue, and the HBEE rules
should mirror the proposed federal rules. The proposed rules will change how affordability is calculated
Jor family members when one member of the household has an offer of employer insurance.

Under current regulations employer-based health insurance is defined as "affordable” if the coverage
solely for the employee, and not for family members, meets the affordability requirements. That means
that affordability is calculated based on what it would cost for the employee to purchase a self-only
plan. If the cost of the employee only plan meets the current affordability test, the employee and their
Jfamily members are not eligible for Advance Premium Tax Credit (APTC). This is called the “family
glitch” because it makes family members ineligible for APTC, even though the cost of a family plan with
the employer is not “affordable.” The proposed rule change would allow for two separate calculations:
one for the employee and the other for family members. Under the proposed federal rules, if the cost of
covering family members were not affordable, they would be eligible for APTC. This

change addresses a long-standing problem and will allow more Vermonters to enroll in affordable
coverage on Vermont Health Connect.

Response: The agency agrees with this comment. The agency is adding text to the rule at 23.02 to
address the “family glitch” consistent with the rule proposed by the Internal Revenue Service (IRS) on
April 7, 2022, The IRS has indicated that it will finalize this policy change prior to 2023. In revising
this section of the rule, the agency is also simplifying the rule text by eliminating examples at (d}, some
of which are outdated under the family glitch change, and instead referring to the current illustrative
examples provided by the IRS.
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Agency of Human Services Health Benefits Eligibility and Enroliment

Financial Methodologies

Part Five
Financial Methodologies

Part Five describes the financial standards and methodologies, including income and resourcef§ests, that apply to

the various health-benefits programs and categories of assistance.

28.00 Financial eligibility standards - application of modified adjusted grdg
(10/01/2021, GCR 20-002)

28.01 Basis, scope, and implementation? (01/15/2019, GCR 18-063)

(a) This section implements § 1802(e)(14) of the Act.

extnining the financial eligibility of all

(b) The financial methodologies set forth in this section will be appliegy
iR J¥ (i) of § 28.03.

individuals for health benefits, except for individuals identi

28.02 Definitions (01/15/2017, GCR 16-098)
For purposas of this section:

(a) Family size?

(1) The number of persons counfgy Afbers B the individual's household. Family size may include

icaid: Inthe case of determining the family size of a pregnant woman, or the

(2} Special counting rule fo
iy who have a pregnant woman in their household, the pregnant woman is

family size of other |

(b) Modified Adjusteddd : MAGI).® Adjusted gross income (within the meaning of § 62 of the Code)

increased@y:

(3) SociBPSecurity benefits not already included in adjusted gross income.

142 CFR § 435.603(a).

2 26 CFR § 1.36B-1(d); 42 CFR § 435.603(b). Note: The IRS rules do not include unborn children in the determination of
family size.

326 CFR § 1.36B-1(e)(2); 42 CFR 435.4; 45 CFR § 155.300. These sections reference § 36B(d)(2)(B) of the Cocde. This is
the definition found in that provision.

Part 5 - Page 1 (Sec.28.00, Sub.28.01)



Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

28.03 MAGI-Based Medicaid (10/01/2021, GCR 20-002)

{a) Definition: Tax dependent. For purposes of MAG!-based Medicald, the term "tax dependent” has the same
meaning as the term "dependent” under § 152 of the Code, and also includes an individual for whom another
individual claims a deduction for a persenal exemption under § 151 of the Code for the henefit year.*

{b) Basic rule.? Except as specified in paragraphs (h), (i}, and (i} of this subsection, financig
based Medicaid is determined based on household income, as defined in paragraph (
Household composition is determined separately for each individual; see parag
details on household composition.

{c} Household income®

(1) General rule. Except as provided in paragraphs {c)(2) throu
for MAGI-based Medicaid is the sum of the MAGI-based inc
subsection, of every person included in the individual’
subsection.

ubsection, household income
efined in paragraph (d) of this
defined in paragraph (e) of this

(2) Income of children and tax dependents

(iy The MAGi-based income of a pers
step-parent, and is not exp
which eligibility for Medic

(i) The MAGI-basedg - dependent described in paragraph (e){3){i) of this subsection
(individual other that hild who expects to be claimed as a tax dependent by ancther
tax filer) who i ed to be required to file a federal tax return® for the henefit year in which

eligibility for M

)

ercent disregard. Effective January 1, 2014, in determining the eligibility of an individual for

442 CFR § 4354

542 CFR § 435.603(c).

842 CFR § 435.603(d).

7 As required under section 6012(a)(1) of the Code.

8id
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(8)

Medicaid under the eligibility group with the highest income standard under which the individual may be
determined eligible using MAGI-based methodologies, an amount equivalent to 5 percentage points of
the FPL for the applicable family size is deducted from household income.

Sponsocred_noncitizens

s on or after

(i) In determining the financial eligibility of a noncitizen who is admitted to the U
shsnsor and the

August 22, 1996, based on a sponsorship under § 204 of the INA, the incom
sponsor's spouse, if living with the sponsor, must be counted as availab)
four of the conditions set forth in (A) through (D) below are met. The re

continues until the noncitizen is naturalized or credited with 40 g
pt from the five-year

bar pursuant to § 17.03(c)(6) are not subject to these provisionsgEh conditions are as follows:

(A) The sponsor has signed an affidavit of support on a
Attorney General as required by PRWORA to conf

(B) The noncitizen is lawfully admiited for pen ence, and a five-year period of ineligibility
for Medicaid following entry to the Uniteg

(C) The noncitizen is not battered, and

{D) The noncitizen is not indi le to obtain food and sheiter without assistance,

(A) A noncitizen & i e following qualifying quarters of coverage (as defined under Title
il of the Act),

zen was under age 18; and

Al of the qualifying quarters of coverage worked by a spouse of such noncitizen during
“their marriage as long as the noncitizen remains married to such spouse or such spouse
is deceased.

No qualifying quarter of coverage for any period beginning after December 31, 1996 may be
credited to a noncitizen under {I1) or (1) above if the parent or spouse, as the case may be, of
such noncitizen received any federal means-tested public benefit during the period for which the
qualifying quarter of coverage is credited. Federal means-tested benefits for this purpose do not
include:

()  Emergency medical assistance;
(1) Short-term, non-cash, in-kind emergency disaster relief,
()  Assistance under the National School Lunch Act or the Child Nutrition Act of 1966

(IV)  Public health assistance for immunizations or testing and treatment of symptoms of
communicable diseases not paid by Medicaid;
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V) Payments for foster care and adoption assistance under parts B and E of Title IV of the
Act, under certain conditions,

(V)  Programs, services or assistance specified by the Attorney General,

(VI Programs of student assistance under Titles IV, V, X and X of th
of 1965, and Titles Ilf, Vil and Vil of the PHS Act;

gher Education Act

(ViR Means-tested programs under the Elementary and Secondary Ed t of 1965,
(IX)  Benefits under the Head Start Act; or
(X)  Benefits under the Job Training Partnership Act.

(d)y MAGI-based income.® For the purposes of this subsection, MAGI-I
using the same financial methodologies used to determine MAG

fheans income calculated

month received unless otherwise
bling winnings of $80,000 or greater.

(1) An amount received as a lump sum is counted as incaj
required by federal law with respect to qualified lott

(2) Scholarships, awards, or fellowship grants u
exciuded from income.

purposes and nof for living expenses are

(3) American Indian/Alaska Native following are exciuded from income:

(i) Distributions from Alaska orporations and Seftlement Trusts;

in trust, subject to federal restrictions, located within the most

f ownership or possession in any lands described in paragraph (d)(3)(i) of this
on; or

B) Federally protected rights regarding off-reservation hunting, fishing, gathering, or usage of
natural resources;

(iv)

istributions resulting from real property ownership interests related to natural resources and
improvements:

{A) Located on or near a reservation or within the most recent boundaries of a prior federal
reservation; or

942 CFR § 435.803(e).

10 Bipartisan Budget Act of 2018, section 53103; CMS SHO Letter No. 19-003 (August 22, 2019).
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{B) Resulting from the exercise of federally-protected rights relating to such real property ownership
interests;

(v) Payments resulting from ownership interests in or usage rights to items that have unique religious,
spiritual, traditional, or cultural significance or rights that support subsistence or a traditional lifestyle
according fo applicable tribal law or custom;

(vi) Student financial assistance provided under the Bureau of Indian Affairs edugal

(e) Household
(1) Ingeneral. For purposes of household composition:

(i} “Child” includes a natural or biological, adopted or step-child.

rase of an individual who expects to file a
nation or renewal of eligibility is being

x depentient by another tax filer, the househoid

) of this subsection, all persons whom such

2

federal tax return for the benefit year in which
made and who does not expect to be cla )

{3) imedasts andent. In the case of an mdl\ﬂdual who expects to be

xpect to file a joint federal tax return; and

Qndividuals under the age specified under paragraph (e)(4)(iv) of this subsection who expect to be
claimed as a tax dependent by a non-custodial parent. For purposes of this paragraph:

(A) The custodial parent is the parent so named in a court order or binding separation, divorce, or
custody agreament establishing physical custody; or

(B) Ifthere is no such order or agreement, or in the event of a shared custody agreement, the
custodial parent is the parent with whom the child spends most nights.

(4) Rules for individuals who neither file a tax return nor are claimed as a tax dependent. In the case of an

individual who does not expect to file a federal tax return and does not expect to be claimed as a tax
dependent for the benefit year in which an initial determination or renewal of eligibility is being made, or
who is described in paragraph (8)(3)(1), (€)(3){ii), or (e)(3)(iii) of this subsection, the household consists of

Part 5 — Page 5 (Sec.28.00, Sub.28.03)




Agency of Human Services Health Benefits Eligibility and Enroliment

Financial Methodologies

the individual and, if living with the individual:
{iy The individual's spouse;

(i) The individual's children under the age specified in (iv) of this paragraph (e)(4), and

(iiiy In the case of an individual under the age specified in (iv}) of this paragraph { individual's
parents and siblings under the age specified in (iv) of this paragraph (e)(4).

(iv) The age specified in this paragraph (e)(4) is age 19 or, in the case of 3 t, age 21.

{5) Couples. in the case of a couple living together, each spouée is inchu hold of the other

(6) Households of individuals whom tax fifer cannot establish a epe e . For purposes of paragraph
{e)(2) of this subsection, if, consistent with the proced
56.00, a tax filer cannot reasonably establish that ang

a tax dependent of the tax filer for the
arson in the household of the tax filer is

{f) No resource test or income disregards. * dividual whose financial eligibility for Medicaid is

(1) Apply any resources test; or

(2) Apply any income or ense disrefdrds under §§ 1902(r}(2) or 1931(b)(2X(C), or ctherwise under Title
XX of the Act, except as” ided in paragraph (c}(4) of this subsection.

{g) Budget period’

(1)

Applicants g es. Financial eligibility for Medicaid for applicants, and other individuals not

efits at the point at which eligibility for Medicaid is being determined, must be

(h) Alternative methodology to avoid eligibility gap. ' if an individual who meets the non-financial eligibility

11 See, § 6013 of the Code.
12 42 CFR § 435.603(g).
13 42 CFR § 435.603(h).

14 42 CFR § 435.603()).
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(i)

)

28.04 Medical

requirements for Medicaid is determined to be financially ineligible for Medicaid using the MAG!-based
Medicaid methodologies set forth in this subsection, but their household income is determined to be less than
100 percent of the FPL using the MAGI methodologies for determining eligibility for APTC and CSR, as set
forth in § 28.05, the individual's eligibility for Medicaid will be determined using the MAGI methodologies set
forth in § 28.05.

Eligibility groups for which MAGI-based methods do not apply.'® The financial methodo cribed in this

(1) Individuals whose eligibility for Medicaid does not require a determ e, including, but not
limited to, individuals receiving SSI eligible for Medicaid under § 8. ]
receiving SS1 and eligible for Medicaid under § § 8.05(c), ()

(2) Individuals who are age 65 or older when age is a condj

(3)
d to, individuals under § 8.05(k}(6)(Katie

. for the purpose of determining eligibility on
(4) ] s described in § 29.00 be used to determine their

(5) r eligibility for Medicare cost-sharing assistance under § 8.07, but

-needy MCA — income eligibility (01/01/2018, GCR 17-047)

(a) Ingeneral. Income eligibility of an individual requesting medically-needy MCA is determined by calcuiating the

individual's MAGI-based income as described in § 28.03(d). The individual's MAGI-based income is then
adjusted, if applicable, by apportioning the income of financially responsible family members according to the

15 42 CFR § 435.603(j).

16 42 CFR § 435.603(K).
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requirements set forth in paragraph (b) of this subsection.

For the individuals who may qualify for medically-needy MCA, see § 7.03(a)(8).

(b} Financial responsibility of relatives and other individuals®’

(1}  Financial responsibility of relatives and other persons for the individual is limited { ing:

{iy A spouse for their spouse when both are living in the same household

(i) A parent, step-parent, or adoptive parent for their unmarried child undé agg of 21 living in the
same household unless the child is pregnant or a parent whoss g in the household
and they make a monthly (or more frequent) room or board p

(2} Except for a spouse of an individual or a parent for a child w
of any other relative will be considered as available to the in

21, no income or resources

(3) When a couple ceases to live together, only the inc
determining their sligibility, beginning the first m
together.

ual spouse will be counted in
e month the couple ceases to live

{c) Spenddown. The income spenddown p § 30.00 apply to an individual requesting
wn provisions at § 30.00, anyone identified in paragraph

is considered a member of the individual's financial

28.05 APTC and CSR (01/15/
(a)

Definition: Tax depende
as the term "depende

{b) ibilit APTC and CSR is determined based on household income as defined in

(2) The aggregate MAGI of all other individuals who:
(i) Areincluded in the tax filer's household (as defined in paragraph (d) of this subsection); and

(i} Are required to file a federal income tax return for the benefit year.

17 42 CFR § 435.602,

26 CFR § 1.36B-1(e).
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(d} Household. The household consists of the tax filer, the tax filer's spouse (if married within the meaning of 26
CFR § 1.7703-1), and al! individuals claimed as the tax filer's tax dependents. As described in § 58.02(b)(2),
married couples must file joint federal tax returns in order to be considered for APTC and CSR, unless the tax
filer meets the exception criteria defined in § 12.03(b) (victim of domestic abuse or spousal abandonment).
Parties to a civil union may qualify for APTC and CSR by filing separate tax returns.

29.00 Financial eligibility standards — Medicaid for the aged, blind, and di MABD)
(01/01/202310/04/2021, GCR 22-03220-002)

29.01 Introduction (01/15/2017, GCR 16-098)

An individual who mests the nonfinancial and categorical requirements for MABY eet the financial

requirements specified in this section. AHS determines financial eligibility
long-term care services and supports under MABD.

To determine an individual's financial eligibility for MABD, AHS cal ntable income and countable
resources of the individual's financial responsibility group and ¢ 3

, 4
(a) Child
(1Y€An | Mho:

s under age 18 or is a student under age 22;
(i} Has always been single; and
(ii) Lives with a parent.
(A} A child is not considered living with a parent when:
()  The parent has relinquished control to a school or vocational facility,
()  The child is confined to a public institution or is in the custody of a public agency;

() The child is a member of the armed forces;
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(V)  The child lives in a private nonmedical facility; or
(V) The child has been admitted to long-term care.

(B) A child away at school who returns to a parent's home for vacations, holid
weekends is considered living with that parent.

ys, Of some

(2} Anindividual who gualifies for the Katie Beckett coverage group (see § 8.05(k)(6)
child for the purposes of determining their financial eligibility for MABD.

nsidered a

(3) Anindividual is no longer considered a child on the first day of the month f@
which they no longer meet the definition of child.

calendar month in

(b} Adult. An individual who is not a child.

O - a natural or adopted child
ot married, and meets the non-

{c) Eligible child. For purposes of deeming, as described in § 29.05,
under the age of 18, who lives in a household with one or
financial eligibility requirements for MABD.

{d) Ineligible child. For deeming purposes, a child, as
non-financial criteria for MABD, lives in the same

his subsection, who does not meet the
individual requesting MABD, and is:

(1)  The natural child or adopted chil
{2} The natural or adopted child 0

(3) The naturai or adoptedighiid of the Wtlividual's parent or of the spouse of the individual's parent.

{e) Ineligible parent. For deemin ses, a person who does not meet the non-financial criteria for MABD, lives
with an eligible child, a

29.03 Formatioh of the financial responsibility group (01/15/2017, GCR 16-098)

{a) Ingeneral. The financial responsibility group for MABD consists of the individuals whose income and
resources are considered available to the Medicaid group in the eligibility determination. With some
exceptions, spouses are considered financially responsible for each other, and parents are considered
financially responsible for their children. The following paragraphs set forth the rules for determining
membership in the financial responsibility group and the portion of the group’s income considered available to
the Medicaid group.

{b) Financial responsibility group for an adult. The financial responsibility group for an adult requesting MABD,
including Medicaid coverage of long-term care services and supports under MABD, is the same as the adult's
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Medicaid group.

{c) Finangial responsibility group for a child. The financial responsibility group for a child requesting MABD
includes the child and any parents living with the child until the child reaches the age of 18.

(d) Financial responsibility group for a sponsored noncitizen

(1}  The financial responsibifity group for a noncitizen admitted to the United States o
1996, based on a sponsorship under §204 of the INA, includes the income
and the sponsor's spouse, if living with the sponsor, when all four of the cofditio
(iv) below are met. Children and pregnant women who are exempt from,the:
17.03(c)(6) are not subject to these provisions. The four conditions &j

(i) The sponsor has signed an affidavit of support on a for
General as required by the Personal Responsibility and
(PRWORA) to conform to the requirements of §21 34

bythe United States Attormey
unity Reconciliation Act of 1996

(i) The noncitizen is lawfully admitted for permaneligg
MABD following entry to the United States Tetga

%o, and a five-year period of ineligibility for

(i) The noncitizen is not battered; and

unable to obtain food and shelter without assistance,
uate support.

(iv)

{2) The financial responsibility of a splgsor continues until the noncitizen is naturalized or credited with 40
TS SA (see (3) below for crediting of qualifying quarters).

(3}

o wiyked by a parent of such non-citizen while the non-citizen was under age 18 unless the
Bived any federal means-tested public benefit during the period for which the qualifying
coverage is credited after December 31, 1996;

Those worked by a spouse of the non-citizen while they were spouses, as long as the non-citizen
Bmains the spouse or the spouse is deceased and the spouse did not receive any federal means-
tested public benefit during the pericd for which the qualifying quarter of cover is credited after
December 31, 1996;

(iv) For this purpose, federal means-tested benefits do not include:

(A) Emergency medical assistance;
(B) Short-term, non-cash, in-kind emergency disaster refief,

(C) Assistance under the National School Lunch Act or the Child Nutrition Act of 1966,
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{D) Public health assistance for immunizations or testing and treatment of symptoms of
communicable diseases not paid by Medicaid;

(E} Payments for foster care and adoption assistance under parts B and E of Title IV of the Act,
under certain conditions;

{F) Programs, services or assistance specified by the Attorney General;

{G) Programs for student assistance under Titles IV, V, IX, and X of the High
1968, and Titles IH, VII, and VIlI of the Public Health Service Act;

Act of

(H) Means-tested programs under the Elementary and Secondary Ed
{i) Benefits under the Head Start Act; or
(J} Benefits under the WIA.

29.04 Formation of the Medicaid group (01/15/2017, GCR 16-0

{a) Ingeneral. The Medicaid group consists of individuals w
determination for MABD. The following paragraphs set forl
Medicaid group. AHS compares countable income
maximums based on the size of the Medicaid gri

re included in the financial eligibility
s for determining membership in the
f the financial responsibility group to

(b} Medicaid group for a sinale adult. A ttequesting MABD, including Medicaid coverage of long-term
care services and supports unde > a Medicaid group of one.

(1) When spouses are livin \ 1 the individual requesting MABD and the individual's spouse are

| ividual's Medicaid group, a Medicaid group of two, unless one of the
exceptions specif )
individual's

(i) When the resources of the couple are assessed and allocated as of the date of initial application for
Medicaid coverage of long-term care services and supports under MABD.

{d) Exceptions for an adult with a spouse. An adult requesting MABD with a spouse is treated as a Medicaid
group of one in the following circumstances:

(1) When one spouse is applying for Medicaid coverage of long-term care services and supports under
MABD, they are considered a Medicaid group of one for:

() The determination of their initial and ongoing income eligibility; and
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{ii) Resource reviews of their eligibility.

(i) AHS considers the spouses to be no longer living together as of the first day of the calendar month
one spouse begins receiving Medicaid coverage of long-term care services and supports under
MABD. This remains true even if the other spouse begins receiving Medicaid coverage of long-term
care services and supporis in a subsequent month,

{2) When AHS determines the eligibility of one spouse for MABD when the other spo ly receives
Medicaid coverage of long-term care services and supports in a home and setting.

(3) When both spouses are admitted to the same residential care home, each

have lived there at least six months beginning with the first

for purposes of determining each spouse's eligibility for Med age of long-term care services and

f one for the determination of their
initial and ongoing income eligibility and resource re r eligibility. However, if it works to their
advantage, they may be considered a Medicai

{5) When one spouse is receiving custodial cark C defined in AABD Rule 2766, they are

{e} Medicaid group for a child
(N
(2}

29.05 Deeming@(m

cial eligibility is based on the financial eligibility rules for the SSA’s SSI program. Like
SfF " is used to identify countable resources and income from other people as belonging to
ifidual requesting MABD. When the deeming rules apply, it does not matter whether the resources or
the other person are actually available to the individual.

(b) Categories of people whose income and resources are counted

{1) Resources and income from two categories of people may be counted as belonging to the individual.
These people are members of the individual's financial responsibility group. AHS considers:

(i) Spousal resources and income to decide whether it must deem some of it to the Medicaid group;
and

(i) Parental resources and income for an eligible child to decide whether it must deem some of it to the
Medicaid group.
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29.06 Temporary absences and deeming rules (01/15/2017, GCR 16-098)

(&)

(b)

(c)

(d)

29.07 Resources (01/15/2017, GCR 1

(@)

(2) § 28.10 specifies the resources counted when determining MABD financial eligibility.

(3) § 29.14 specifies the income counted when determining MABD financial eligibility.

Effect of temporary absence. For purposes of deeming, during a temporary absence, the nt person
continues to be considered a member of the individual's household. '

Definition of temporary absence. A temporary absence occurs when the individ
parent, or an ineligible child leaves the household but intends to and does retur
next month.

ineligible spouse,
me month or the

Treatment of absences due to schooling. An eligible child is consid
{or parenis’) household if they are away at school but come hom
are subject to the control of their parent(s).

absent from their parent's
weekends or lengthy holidays and

Absences related to active duty assignment. If the individ
household due solely to a duty assignment as a me

le spouse or parent is absent from the
forces on active duty, that person is
ess evidence indicates that the individual's

longer lived in the same househol

In general

{1) Resources are ca operty, real or personal, that an individual (or their spouse, if any):

{3) Resources are counted based upon their availability and the ease with which they can be converted into
cash. Availability is often affected when more than one person has an ownership interest in the same
resource.

{4) Resource limits vary depending on the type of category and services, and the size of the Medicaid group.
Resource eligibility for each coverage group is determined by comparing the resources of the financial
responsibility group to the resource limit based on the size of the Medicaid group. Resource maximums
are specified in Vermont's Medicaid Procedures Manual.

(5} All resources of the members of the financial responsibility group must be counted except those
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specifically excluded. See § 29.08 for the resource exclusion rules.

(6) Equity value as well as availability is considered when determining the amount of a resource that counts.
In general, equity value means the price an item can be reasonably expected fo sell for on the local open
market minus any encumbrances. See § 29.09 for the general rules on valuing coutable resources.

{b) Types of resources. This paragraph describes some of the kinds of resources the availg f which are

liquidity (or nonfiquidity) of a resource has no effect on the resource’s countabili .
purposes.

{1) Definition; Nonliguid resources. A nonliquid resource means propert
personal property that cannot be converted to cash within 20 ) '
insurance and burial funds, described below, are some of th
Certain other noncash resources, though they may occa
These include, but are not limited to, household goo
machinery.

() Real property. Land and generally whs
29.08(a) for information on the reso

(i} Life estates. Life estate Strangement entitling the owner of the life estate (sometimes
referred to as the “life {
during their lifetime. The owsér of a life estate sometimes may have the right to sell the life estate,

- rights to the property. Ownership of a life estate may be
conditioned upon ot nces, such as a new spouse. The document granting the life estate
r the life estate and the right of the owner of the life estate to sell or
y rights were retained. See § 29.08(a)(6} for information on the resource

by an insurance company but may also be sold by other financial institutions, such as
e firms. See § 29.08(b) for information on the resource exclusion of life insurance.

The following are terms related to life insurance:

(A) Face value. The amount the life insurance policy pays the designated beneficiary upon the death
of the insured.

(B) Term life insurance. A life insurance policy that does not accumulate any cash value as
premiums are paid.

(C) Whole life insurance (sometimes called ordinary life, limited payment or endowment insurance).
A life insurance policy that accumulates cash value as premiums are paid. [t may also pay
periodic dividends on this value when all premiums have been paid. These dividends may be
paid to the owner, or they may be added to the cash surrender value (defined below) of the
policy.
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(D} Cash surrender value (CSV) of whole life insurance. The amount the owner would receive if the
life insurance policy were terminated befors the insured dies. It is a form of equity that
accumulates over time as life insurance premiums are paid. The owner may borrow against the
CSV according to the terms of the policy. A loan against a policy reduces its CSV,

or organizétion
he group policy

(E) Group policy. A life insurance policy that is usually issued through a comp
insuring the participating employees or members and, perhaps, their fami
may be paid partially by the employer. A group insurance policy genera

(iv) Burial Funds

(A) Any separately-identifiable fund clearly designated for burial & pe h includes expenses
for burial spaces, items related to burial spaces and servic Sate
the title to the fund or by a sworn statement provided. Burig

other agreements, accounts, or instruments with a cash va burial funds include
accumulated interest, and the value of some burial e through time (¢.g., when
the fund consists of bonds). See § 29.08(c) for info he resource exclusion of burial
funds

{B) The cash value of life Insurance policies m4j
person whose income and resources
eligibility and if designated as specifi

eated as a burial fund if owned by a
determining an individual's MABD

ed to, vaults, headstones, markers, plaques, and burial
e related to burial include, but are not limited to, embalming,
31 ravesrte and care and maintenance of the gravesite, sometimes

(2) ition: Liqui safrees Whliquid resource means cash or other property that can be converted to

Qunts in depositery financial institutions such as banks and credit unions include, but are not
limited to, savings accounts, checking accounts, joint fiduciary accounts, and certificates of
deposit. Depository institutions may also manage mutual fund and money market fund accounts
for depositors.

(B) Nondepository financial institutions, such as brokerage firms, investment firms, and finance
companies, also offer certificates of deposits as well as accounts and services related to the
purchase and sale of stocks, bonds, mutual funds, money market funds, and other investments.

(iiy Stocks, bonds, and funds

(A) Legal instruments authenticating an investment, such as stocks, bonds, mutual funds, and
money market funds pay interest at specified intervals, sometimes pay dividends, and are
convertible into cash either on demand or at maturity.

(B) U. 8. savings bonds are obligations of the federal government. Uniike other government bonds,
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they are not tradable in the usual sense through brokers and security traders and, as describad
below, the value of the bond depends on its type. See § 29.08(i)(11) for information on the
resource exclusion of U.S. savings bonds.

{l  Series E and EE bonds are sold at one half of their face value and increase in
redemption value as interest accrues.

(1)  Series | bonds are sold at their full face value and increase in re value as
interest accrues.

()  Series H and HH bonds are sold at their full face value a
instead, they pay interest to the owner each six mon .

(i) Annuities. A contract reflecting payment to an insurance com
other registered or licensed entity; it may also be a priv
two phases to an annuity: An accumulation phase and
resource for MABD eligibility purposes is impacted b
Annuities vary in how they accumulate and pay ot
payment of a single lump sum or by payments
Once an annuity has reached its pay-out
beneficiary according to the terms of the

een two parties. There are
e, and their countability as a
he annuity is in (see below).

ties may accumulate money by
dule, which accumulate interest over time.
erred to as “matured”), money is paid to the

{A) Parties to an annuity
U]

aritable organization, and the purchaser who owns the annuity
to as the annuitant). There may also be a third party to the annuity
the owner is the annuitant.

Beheficiaries may be revocable or irrevocable. A revocable beneficiary can be changed
by the owner of the annuity at any time. An irrevocable beneficiary can be changed only
y the written permission of that beneficiary.

(IV)  in addition to the beneficiary described in (Il) above, annuities can also provide for a
contingent beneficiary or residual beneficiary. A contingent or residual beneficiary will

receive annuity payments upon the occurrence of a specified condition.

(B) Types of annuities. There are many types of annuities. For MABD purposes, AHS considers
whether annuities of any type are available as a liquid resource. Since annuities are trust-like

instruments, terminology similar to trusts is used when it describes the availability of cash from
annuities.

() Annuity naming revocable beneficiaries. An annuity that names revocable beneficiaries
is available to the owner because the owner can change the beneficiary. This type of an
annuity is considered a countable resource for purposes of the owner's MABD eligibility.
See subsection 29.09(d){(1) for information on how to value an annuity when itis a
countable resource.
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()  Annuity that can be surrendered, cashed in or assigned. An annuity that can be
surrendered, cashed in or assigned by the owner is presumed to be a revocable
annuity. A revocable annuity is considered a countable resource for purposes of the
owner's MABD eligibility. An annuity is presumed {o be revocable when the annuity
contract is silent on revocability. See § 29.08(d)(1) for tnformatlon on how to value an
annuity when it is a countable resource.

is an

fie annuity is
diWidual or their
ts from the annuity
aybe counted as

{1y Annuity owned by someone other than the applicant or spouse.
unavailable resource for purposes of MABD eligibility when the
not the individual requesting MABD or the individual's spo
spouse has abandoned all rights of ownership. However,
are being made to the individual (or spouse), those paym
income to the individual (or spouse).

(C) Standard of review
{)  Forthe purposes of MABD eligibility:
dered a countable resource of the

d by the owner. See § 29.09(d)(1) for
hen it is a countable resource.

(iy Anannuity in its accumulatio
owner because it can be liqui
information on how to va

(i) An annmty inits pa ay be”excluded as a resource of the owner if

a8(d){(1) for information on the resource exclusion

(I  For purposes
transactions

D for long-term care, an annuity purchased, or subjected to certain
individual or their spouse on or after February 8, 20086, is subject to
2.§ 25.03(h) for information on transfer analysis of annuities.

{iv} Morgages

isa countable rescurce of the individual, see § 29.09(d)(5) for information about the
ation of the mortgage.

Promissory notes

(A) Written promises to pay a certain sum of money to a cerfain person, the bearer, upon demand or
on a specified date.

{B) A promissory note owned by an individual, as the bearer, may be excluded as a resource if
certain criteria are met. See § 29.08(d)(2) for information on the resource exclusion of a
promissory note. if a promissory note is a countable resource of the individual, see § 29.09(d}(5)
for information about the valuation of the promissory note.

(viy Retirement funds. Any resource set aside by a member of the individual's financial responsibility
group to be used for self-support upon their withdrawal from active life, service, or business.
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Retirement funds include but are not limited to IRAs, Keogh plans, 401K plans, pensions, mutual
funds, stocks, bonds, securities, money market accounts, whole life insurance, and annuities. The
value of a retirement fund is the amount of money that can currently be withdrawn from the fund.

See § 29.08(1)(5) for information on the resource exclusion of retirement funds, See § 29.08(f) for
information on the exclusion of early withdrawal and surrender penalties.

(viiy Healih savings accounts (HSAs). Accounts used to set aside funds to meet rge
Unless the individual can demonstrate that the funds in their HSA are n
is a countable resource.

(c) Resources managed by a third party. Resources, liquid and nonliquid, mapage

are not limited to, trusts, guardianship accounts, and retirement funds.
responsibility group managed by a third party (e.g., trustee, guardi
attorney) are considered available to the member as long as the
of the resource or the third party has the legal authority to dispos
without the member's direction.

rect the third party to dispose
ource on the member's behalf

{1} Definitions

(i) Guardian. A person or institution appgi ny state to act as a legal representative for

including, but not limited 0% lctlve language in the court order establishing the account orin a
rder regarelpg withdrawal of funds.

(i)

itten document signed by a person giving another person authority to make
erson signing it, according to the terms of the document. Vermont law

TL % kngWledged. Funds managed by an agent under a power of attorney are not
8rop Ly of Mgpadanit and cannot be counted as resources of the agent.

. An individual, agency, or institution selected by a court or the SSA to receive
benefits on behalf of another person. A representative payee has responsibilities to use
hese payments only for the use and benefit of that person, to notify the payer of any event that will
affect the amount of benefits the person raceives or circumstances that would affect the

rformance of the representative payee's responsibilities, and account periodically for the benefits
received. Funds managed by a representative payee are not property of the representative payee
and cannot be counted as resources of the representative payee.

(iv) Trust. A trustis a property interest where property is held by an individual or an entity (called a
"trustee”) subject to a fiduciary duty to use the property for the benefit of another person (the “trust
beneficiary™). A trust includes a legal instrument or device that is similar to a trust but may not be
called a trust. See § 29.08(e) for information on resource exclusion of trusts. The following are terms
related to trusts:

(A) Grantor {also known as settler or trusior)
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(I} The person who transfers liquid or nonliguid property to another person or entity (the
“trustee”), with the intention that it be held, managed, or administered by the trustee for
the benefit of one or more persons (the "grantees’) in some cases, the grantor is named
as a grantee.

{I) A person is considered the grantor of a trust if;

{i) The assets of the person were used to form all or part of th
and

| of the trust;

(i) One of the following established the ifrust
{A) The person;
gal authority to act in place

(B} Another person, court, or administrati
of or on behalf of the person; or

{C) Another person, court, or ad
the request of the person.

(B) Trustee. The person or entity {(such as
administers trust property for the beng
not have the legal right to use the
grant discretion to the trus
income. A trust may proyide:
well as reimbursem

grantee(s). In most cases, a trustee does
eir own benefit. Some, buf not all, frusts

cémpensation to the trustee for managing the frust as
costs associated with managing the trust property.

(<) . The person or entity that receives the benefit of a trust. A

e grantee at the same time; it can also have different grantees under

(D) Trust incon s). Monies earned by the trust property. It may take
nterest, dividends, or rental payments. These amounts may be

bincome to any person legally able to use them for their support and

3al (also known as trust corpus). The property that the grantor transfers to the trustee
benefit of the grantee(s).

st oer’e . The sum of the trust principal and the trust income.

Residual beneficiary. The person or entity named in the trust to receive the trust property upon
termination of the trust.

29.08 Excluded resources (01/01/202340/04/2021, GCR 22-03220-002)

This subsection specifies the resources whose value is excluded in determining MABD eligibility.
(a) Real properly

(1) Home and contiguous iand

(i) Definition. Home means the property in which an individual resides and has an ownership interest
and which serves as the individual's principal place of residence. This property includes the shelter
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in which the individual resides, the land on which the shelter is located, related outbuildings, and
surrounding property not separated from the home by intervening property owned by others. Public
rights of way, such as roads that run through the surrounding property and separate it from the
home, will not affect the exemption of the property. The home includes contiguous land and any
other nonresidential buildings located on the contiguous land that are related e home.

(iiy Exclusion

{A) Except when determining an individual's eligibility for Medicaid co rm care
services and supports, a home is excluded as a resource, regard!

resource when the equity in the home is substantial. See edicaid Procedures

Manual for the current substantial home equity limit, see for information on

home may also be
considered as a resource when determining wheth been transferred and should

be subject to a penalty period (see § 25.00)

{C) The home exclusion applies even if the ow g an effort {o sell the home.

{D) The home exclusion also applies if theg from the home due to institutionalization,
provided they have not placed the h zable trust, and any one of the following three
conditions is satisfied: : '

{I) The ownerinig to the home even if the likelihood of refurn is apparently nil.

{mn g use or dependent relative residing in the home. Dependent relative

ndency (medical, financial, etc.); and

hip to the owner that is one of the following: child, step-child, or
hlid parent, step-parent, or grandparent; aunt, uncle, niece, or nephew
Her or sister, step-brother or step-sister, half brother or half sister; cousin; or in-

The owner has a medical condition that prevented them from residing in the home
before institutionalization.

Unless one of the exceptions listed in (D) applies, the home becomes a countable resource
when the owner moves out of the home without the intent to return, because it is no longer their
principal place of residence.

(F} Temporary absences, such as for hospitalization or convalescence with a relative, do not affect
the determination of the owner's principal place of residence.

(2) Proceeds from the sale of an excluded home

(i) Proceeds from the sale of a home is excluded to the extent that the owner intends to use the
proceeds and, in fact, uses or obligates them to purchase or construct another home within three
months of the date the proceeds are received.

(i) Use of proceeds from the sale of a home to pay costs of another home will be excluded only if the
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iii)

(iv)

(3) Real property up-for-sale

other costs are paid within three months of the sale of the home. Such costs are limited to the down
payment, seftiement costs, loan processing fees and points, moving expenses, necessary repairs to
or replacements of the new home’s structure or fixtures (e.g., roof, furnace, plumbing, built-in
appliances) identified and documented prior fo occupancy, and mortgage payments for the new
home.

The value of a promissory note or similar installment sales contract constitute oceed.” Other
proceeds consist of the down payment and the portion of any installment a
payment against the principal. These are also excluded if used within 3

the replacement home.

When all of the proceeds are not timely reinvested as specified
retained by the owner are combined with the value of the pron Jte or installment sales
contract and counted as a resource beginning with the : ying'the month the note or
contract is executed. If the entire proceeds are fuily rei ted'igia replacement home at a later
date, the value of the note or coniract and reinvest '

on of the proceeds

®

(ii)

(i)

)

{vi)

Real property is excluded frog
are making reascnable
necessary steps to sell

ablé resource as long as the owner verifies that they
asonable efforts to sell property means taking all
Hue in the geographic area covered by the media serving

If the owne st the property with a real estate agency, they must take the necessary step
of listing it £

A} Advertise the property in at least one of the appropriate local media continuously;

Place a “For Sale” sign on the property continuously, unless prohibited by zoning regulations;
(C) Conduct open houses or otherwise show the property to prospective buyers; and

(D) Attempt any other appropriate methods of sale.

If any prospective buyer makes a reasonable offer for the property, the owner must accept it or
demonstrate why it was not a reasonable offer. Any offer of at least two-thirds of the most recent
estimate of the property’s fair market value is considered a reasonable offer.

Fair market value means:

(A} A certified appraisal; or
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(B) An amount equal to the price of the property on the open market in its locality at the time of the
transfer or contract for sale, if earlier.

{4) ome ity conversion plans

(i) Definition. Home equity conversion plans are financial instruments used to se8%ge loans with real
property as collateral. Home equity conversion plans include reverse mortgaggasifgyerse annuity
mortgages, sale-leaseback arrangements, time-sale agreements, and ,@

(i) Exclusion as a resource in month received. in the month of receipt, fugg®
property receives from any home equity conversion arrangements on Saaigiedgproperty are
excluded as a resource. Any funds received from a home equityginvelgan oifin that are retained
after the month of receipt are counted as a resource beginningghe ggigth aff

For information on the treatment of the funds for purpos

(5) Jointly-owned real property

(i Exclusion due to joint owner's refusal to sell

()  The joint owgfs
application.

(B) The addition
a new joint
§ 29.09(d)(3)

. rew joint ownership will be evaluated as a countable resource under
dition of the new joint owner was made within 60 months of the date of the

ip. An owner's interest in jointly-owned real property is excluded as a
#of the property would cause the other joint owner (or owners) undue hardship
igusing. Undue hardship would result when:

erty serves as the principal place of residence for one or more of the other joint owners;
(B) Sale of the property would result in loss of that residence; and

)} No other housing would be readily available for the displaced other owner.

(6) Life estates

(i) Treatment of life estate interest created on or after July 1, 2002. For a life estate ownership in rea
property created on or after July 1, 2002:

(A) The value of the life estate is excluded as a resource when the life estate owner does not retain
the power to seil or morigage the real property. For purposes of eligibility for Medicaid coverage
of long term care services and supports, however, the life estate may be considered as a
resource when determining whether it has been transferred and should be subject to a penalty
period (see § 25.00).
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(B} When the life estate owner retains the power to sell or mortgage the real property, including any
remainder interest, the value of the life estate is excluded only if the life estate is an interest in
the life estate owner's home (§ 29.08(a)(1)). Otherwise, the value of the life estate is counted.
For this purpose, the value of the life estate includes the value of the remainder interest.

(C) When an individual transfers their home and retains a life estate with the i
mortgage the property, the transfer is not subject {o a transfer penalty ana
this situation, no transfer has occurred because the individual's ownershig
has not been reduced or eliminated.

wer to self or
3 under § 25.00. In
& tin the home

(i) Treatment of life estate interest created before July 1, 2002. For a life
before July 1, 2002:

(A} When the life estate owner retains the power to seli the r
interest, the value of the life estate is excluded only if the
basis, such as because it is real property producing &
the life estate is counted. For this purpose, the valu
remainder interest.

, including any remainder
s exciudable on another
HiEome. Otherwise, the value of
e estate includes the value of the

{B) The life estate ownership is excluded as a
the power to sell the real property.

en the life estate owner does not retain

(7) Income-producing real property

(iy MNon-business real propert iess real property is excluded as a resource if the property

(i) Real properly used'iiga usiness. Real property is excluded as a resource if the real
he owner's self-support and used by the owner in a trade or business. For
he property must be in current use in the type of activity that qualifies it

isumption. Non-business real property is excluded as a resource of the owner when
ar to produce goods for only home consumptlon {e.g., a garden plot used to raise

(b} Insurance
(1) Exclusion of life insurance
{i} Whole life insurance
(A) If the combined face values of the whole life insurance policies owned by any one member of the
financial responsibility group do not exceed $1500, the cash surrender values of the policies are

excluded.

(B) If the combined face values exceed $1500, the cash surrender values, excluding any amounts
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up to $1500, and all dividend additions are a countable resource.

(i} Term life insurance. Regardiess of its face value, a term life insurance policy is not a countable
resource.

(2) Long-term care insurance parinership
(i) Definition: Qualified State Long-Term Care Insurance Partnership. A state pl

payments that are made under a long-term care insurance policy (inclugl e issued under
a group insurance contract), but only if:

{(A) The policy covers an insured who, at the time coverage u
is a resident of such State or of a State that maintain

Partnership;

(B) The policy is a qualified long-term care insurance ¢ hin the meaning of § 77028B(b) of
the Code;

(C) The policy provides some level of infiati s set forth in regulations promulgated by

the Department of Financial Regulatig)

{D)} The policy satisfies any require
care insurance policy as ifie

)] HS such information or data as the Secretary may require; and

mation or data reported to the Secretary of HHS (if any), the
r data required under the minimum reporting requirements developed
of the State Long-Term Care Partnership Act of 2005, and such
ormation or data as the State may require.

(I

(ii) £

o approval by CMS, assets or resources in an amount equai to the insurance benefit
, s that are made to or on behalf of an individual who is a beneficiary under a qualified
State'long-term care insurance partnership policy are excluded.

5(B) This section is further contingent on the passage of changes to 33 VSA § 1908a necessary to
% bring the Vermont statute on Long-Term Care Partnership Insurance into conformance with the
requirements of § 6021 of the federal Deficit Reduction Act of 2005.

{c) Burial Funds Exclusion

(1)  For any person whose income and resources are considered in determining MABD eligibility, up to
$10,000 of burial funds are excluded, as long as the person shows that the funds are designated for
burial expenses through the title to the funds or by a sworn statement provided. The funds must be
separately identifiable and not commingled with other funds.

(2)  Burial funds may be excluded as of the first day of the month in which the person whose income and
resources are considered in determining MABD eligibility established it. interest and appreciation accrued
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on burial funds are excluded if the funds have been left to accumulate.

(3) The value of certain burial spaces_if not fully paid, may also be excluded under the allowable limit of
$10,000 for each person whose income and resources are considered in determining MABD eligibility.
Such spaces must be held for the burial of a member of the individual's immediate fgmily. For this
purpose, the immediate family includes the individual's spouse, children, brothers, sigrs, and parents.

(4) Irrevocable burial trusts established prior to July 1, 2002 and funded in excess of ¥ ¥ excluded

up to the value of the trust as of June 30, 2002. .
(d) Other income-producing resources

(1) Annuities

(i) An annuity is excluded as a resource of an individual reg BABD or of their spouse if the
annuity is in its pay-out phase and meets all of the fgllowH] itions:

(A)
(8)
(C)

&l least the amount used to establish the annuity contract and any
Aearnings, as specified in the contract; and

(iiy below, does not pay anyone else, as residual beneficiary, in the event
re the payment period ends.

considered to meet the requirements of (A) throughand (E) of (i) above if the
se, as the owner of the annuity, elects to designate Vermont Medicaid as the
Fheneficiary up to the amount of Medicaid payments made on behalf of the individual
se), and names a contingent residual beneficiary other than the individuat or their

(i) promissory note or similar resource that produces income is excluded as a resource of an
individual requesting MABD eligibility or of their spouse if:

(A) It meets the requirements in paragraph (1){(i{A) through (E) above; or

(B) The owner owned a nonnegotiable or nonassignable promissory note executed before
September 1, 2005 and they can expect to receive the full fair market value of the resource
within their expected lifetime, as determined by using the actuarial life table published by the
Office of the Chief Actuary of the SSA (hitp://socialsecurity. gow/OACT/STATSAable4ct. html)
and set forth in Vermont’s Medicaid Procedures Manual.

(it} All other promissory notes and similar resources that produce income are evaluated for whether they
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are a countable resource as specified in § 29.09(d)(5) or, for purposes of Medicaid coverage of long-
term care services and supports, subject to a transfer penaity as specified in § 25.00.

(e} Excluded trusts

(1) Ingeneral

(i} A trustis excluded as a resource if the member of the financial responsibility
grantee of the trust and cannot revoke the trust or receive trust prope
exercises their full discretion. Trust property is also excluded as ares
member of the financial responsibility group and establishes a trust b
“testamentary trust”). s

he grantor or
ot the trustee
grantor is a
referred toas a

(il The following trust property is exciuded as a resource wi
member of the financial responsibility group:

antor or the grantee is a

{A) Trust property in a trust established prior to Apfii
developmentally disabled residing in an IC

At the sole benefit of a person who is

(B) Trust property in a trust for which the gj abled child under the decision in Sullivan v.
Zebley, 493 U. 5. 521 (1980).

{C) Trust property or any portj st 7that cannot be made available to the member of
the financial responsi ! her through full exercise of the trustee’s discretion under the

group.

(D} Trust propert
spouse (know

n a trust established by persons other than the individual or the individual's
a third-party trust) unless the terms of the trust permit the individual (or their

spouse) {o re & trust or to have access to it without trustee intervention.
(E) Trust propert svocable trust, including a home placed in an irrevocable trust by an
instit dual who intends to return to it, from which no payment under any

d be made to the individual.

ial néads trust that contains the assets of a disabled individual under the age of 65, and
of the criteria below;

(i) For a trust established on or after December 13, 2016, was established through the
actions of the disabled individual, a parent, grandparent or legal guardian of the
disabled individual, or by a court; or

(i} For a trust established before December 13, 2016, was established through the

actions of a parent, grandparent, or legal guardian of the disabled individual, or by
a court;

(1) Was established for the sole benefit of the disabled individual which means that no
person or entity except the disabled individual can benefit from the trust in any way, until
after the death of the disabled individual and then not before Vermont Medicaid receives
sums owed under the payback provision under (Hil) beiow; and
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{I)  Includes a payback provision which requires that, upon the death of the disabled
individual, any amotints remaining in the trust will first be paid to Vermont Medicaid in an
amount equal to the total Medicaid payments made on behalf of the disabled individual.

(G) A pooled trust that contains the assets of a disabled individual, and meets all of the criteria
below:

()  Was established and administered by a non-profit association;

(1)  Maintains a separate account for the disabled individual, by
investing and management purposes;
{ll)  The separate account was established for the sole, abled individual;

(V)  The account was established through the acti
grandparent or legal guardian, or by a courd

abled individual, their parent,

(V)  The trust contains a pay-back provisig
the separate account for the disab
trust, such amounts will first be pai
Medicaid payments made on b

res that to the extent any amounts in
Upon their death are not retained by the
t Medicaid in an amount equal to the total
bled individual.

(v ded to the trust after the disabled individual
reaches the ag to transfer penalty (see § 25.00) for purposes of
the disabled i bitity for Medicaid coverage of long-term care services and
supports.

In the case of a trust with mi

(i)

2

" someone in the member's immediate family would be forced o go without life-sustaining services
cause the trust property could not be made available to pay for the services. For this purpose, the
immediate family includes the member's spouse, children, brothers, sisters, and parents.

(i) The following situations also would cause undue hardship:

(A} Funds can be made available for medical care only if trust property is sold, and this property is
the sole source of income for the member or someone in the member's immediate family; and

{B) Funds can be made available for medical care only if income-producing trust property is sold
and, as a result of this sale, the member or someone in the member's immediate family would
qualify for SSI, Reach Up, AABD, General Assistance, 3SquaresVT, or another public
assistance program requiring a comparable showing of financial need.
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(iv) Undue hardship does not exist when application of the trust regulations does not cause risk of
serious deprivation to the member of someone in the member's immediate family.

(v} An individual claiming undue hardship must submit a written request and any supporting
documentation. Required documentation from the individual can include, but ig not limited to, the
following:

(A) A statement from the individual's attorney, if one was involved;

(B) Verification of medical insurance coverage and statements from
usage not covered by the insurance; or

{C) A statement from the trustee of the trust.

(vi} When application of trust provisicns are waived becaus _ se the individual undue
hardship, only amounts actually distributed from the tru :
counted as a resource,

(viij Regquest for consideration of undue hardship deg an individual's right to appeal denial of
eligibility for any reason, including the deteryj

(f) Early withdrawal and surrender penalties

assessed by a financial institution are excluded to the
sunt resource that has been liguidated. Examples of
as are retirement funds, annuities, bonds, and certificates of

{1} Early withdrawal penalties and
extent that they reduce the vz
resources to which this exclus
deposit.

(2) Income tax withholding ahg:iax penalties for early withdrawal are not excluded.

ed account in a financial institution is excluded as a resource only if the
dvailability by:

(g) Jointly-owned accounts
owner rebuts the presui

(3} Taking one of the following two actions:

iy If the member of the financial responsibility group owns none of the funds in the account, correcting
the account title to show that the member is no longer a co-owner of the account; of

(i) If the member owns only a portion of the funds in the account, separating the funds owned by other
account owners from the member's funds and correcting the account title on the member’s funds to
show they are solely owned by the member.
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{h) Eiduciary for a joint fiduciary account?®

(1) Definition: Joint fiduciary account. A deposit in a financial institution in the name of an owner naming one
or more fiduciaries. The owner makes a clear statement about how the money can be used, and the
fiduciary is required to follow those instructions and keep track of how the money iggpent.

(2) Exclusion. When an individual owns a joint fiduciary account, it is counted as are
individual is designated a fiduciary of a joint fiduciary account, the joint fiduciary
resource for the fiduciary.

hen an
excluded

(i} Other excluded resources

(1) Household goods. personal effects and other personal property

(i) Except as provided in (ii), home furnishings, apparel, p
excluded as resources. Tools, equipment, uniform
owner's employer or essential to the owner's se

, and household goods are
liquid property required by the
also excluded as resources.

(i) Hems an owner acquires or holds because as an investment are not excluded.

{2) Vehicles
(i) Except as provided in (ii) are excluded as resources. Other vehicles, such as trucks,

boats, and snowmobile : ly if they are used to provide necessary transportation {i.e.,
an automobile is unavailablj nnot be used to transport the aged, blind or disabled individual).

(i) Automobiles or o ehicles afdpwner acquires or holds because of their value or as an investment
are not excluded.

(3)

devices, and home modifications. Any written
jent, contract, or accord (including modifications) for reasonable and necessary medical
ssistive technology devices, or home maodifications not covered by Medicare, private
insurance, or Medicaid and determinad by AHS to be needed to keep an individual at home and
out of a skilled nursing facility.

Medical care. Care not covered under AHS's Choices for Care program, including but not limited
to, general supervision when required by the cognitive impairment of the individual andfor
unstable medical condition that requires monitoring of the individual.

{C) Assistive technology devices. Any item, piece of equipment or product system whether acquired
commercially off the shelf, modified, or customized, to increase, maintain, or improve the
individual's functional capabilities.

(D) Home medifications. Physical adaptations to the individual's home that ensure the health and

198 VSA § 14212
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welfare of the individual, or that improve the individual's ability to perform activities of daily living
or instrumental activities of daily fiving.

(i) Exclusion. Resources set aside under a contract or contracts for medical care, assistive technology
devices, or home modifications are considered to be available resources unless all of the following
criteria are met:

(A) The contract is in writing and signed before any services are provided,

resources in the sole name of the individual applying for MABD;
(C) Any amounts due are paid after the services are rendered,
(D) The payments for:

{  Medical care or assistive technology servicgl Mexceed $500 per month; and

()  Home modifications do not exceed pPFenditure of $7,500;
(E) The payments to nonlicensed individuals. o not exceed the fair market value of
such services being provided by sim ] d trained nonlicensed individuals, not to

(F} Periodic accountings, aggfis must be provided specifying the amount of each
" expenditure, who wagp : given, and the number of hours and dates of service

(H} The contract ce
admission i8R i
upkeep dgd

upon the death of the individual. It also ceases upon the individual's

ion for long term care for more than 45 days if not eligible for the home
r § 24.04(d), or 6 months if eligible for the deduction. In addition,
@iation of the contract ceases the agreament.

An asset of the individual's estate, if the individual is deceased;

()  An available resource that may not be converted to an excluded resource and must be
applied at the Medicaid pay rate toward long term care services and supports if the
individual is admitted to an institution for long-term care for more than 6 months. In
cases where the individual dies before the resource is fully expended, the remainder
shall hbecome an asset of the individual's estate; or

(1) An excluded resource, if the individual revokes or terminates the contract and continues
to receive services under AHS's Choices for Care program.

(4) Cash/liquid resources
{i) Income is excluded as a resource in the month of receipt, such as an automatic deposit of a social

security check into a checking account.
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(i} Liquid resources used in the operation of the owner’s trade or business as property essentiai to self-
support are excluded.

(5) Exclusion of retirement funds

(i) Any retirement fund owned by a member of the financial responéibility group luded when:

{A} The member must terminate employment in order to obtain any paymen

(B} The member is not eligible for periodic payments from the fund an
withdrawing a lump sum from the fund; or

{C) The member is drawing on the retirement fund at a rate ¢
specified in § 25.03(b).

ber must choose the pericdic
retirement benefits, but can
in the resources determination for

(i) If the member is eligible for periodic payments or a lum
payments. If the member receives a denial on a claim f

(i} When a member of the financial respons
services and supports under MABD
an individual retirement account (1

eking Medicaid coverage of long-term care
y retirement fund held by the member in

(N of any grant, scholarship, or fellowship used to pay fees, tuition, or other

(8) ing ) bincome. Savings from excluded income and resources are excluded as resources.

tirces, including interest earned by the resources accumulated from earnings by a person
with disabilities (see § 8.05(d)} on or after January 1, 2000, and kept in a separate bank
account from other liquid resources, unless no bank within a reasonable distance from the person’s
esidence or place of work permits the person working with disabilities to establish a separate
account without charging fees; and

(i) Nonliquid rescurces purchased by a person working with disabilities on or after January 1, 2000,
with savings from earnings or with a combination of savings from earnings and other excluded
income or resources.

(9) Resources excluded by federal faw. The following are excluded by federal law from both income and
resources:

{) The value of meals and food commodities distributed under the National School Lunch Act and the
Child Nutrition Act.
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(i) The value of 3SquaresVT or 3SquaresVT cash-out checks.
(i) The value of food or vouchers received through the WIC Program.

(iv) The value of food or meals received under the Older Americans Act.

(v) Compensation or remuneration received for volunteer work in ACTION programs Iuding foster
grandparents, RSVP, SCORE, ACV, ACE, VISTA, Senior Companion Prograf

(vi) The value of assistance received under the U. S. Housing Act, U. S. Hg fization Act and

the Housing and Urban Development Act.

{(vii) The value of relocation assistance to displaced persons unde location and Real

Property Acquisition Policies Act.

{vii) Per capita distributions to certain Indian Tribes and rec tands held in trust for certain Indian

Tribes.
{ix) Payments received under the Alaskan Native

(x) Grants or loans received for educational
program.

any U. S. Department of Education

(xi} Any assistance received un gency Energy Conservation or Energy Crisis Program.

(xii) Any assistance receive & Low-Income Home Energy Assistance Act, either in cash or

through vendor payments

{xili} Compensation paid4g American

during World

of Japanese or Aleut ancestry as restitution for their incarceration

{xiv) Agent Orang 3nt payments.

o concentration camp survivors, slave laborers, partisans, and other victims of
“Settlement payments to victims of Nazi persecution or their legal heirs resulting from
ion of assets during World War Ii.

{(xv) Ger

ar reparations paid under the Austrian government’s pension system.

diation Exposure Compensation Trust Fund payments.

(xviii) Assistance received under the Disaster Relief and Emergency Assistance Act or other assistance
provided under a Federal statute because of a catastrophe which is declared to be a major disaster
by the President of the United States. Comparable assistance received from a State or local
government, or from a disaster assistance organization is also excluded. Interest earned on the
assistance is also excluded.

(xix} Netherlands’ Act on Benefits for Victims of Persecution 1940-1945 payments.

{(xx) Any account, including interest or .other earnings on the account, established and maintained in
accordance with § 1631(a)(2)(F) of the Act. These accounts are established with retroactive SSI
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payments mads to a child under age 18 and used in ways specified in the Act. The exclusion
continues after the child has reached age 18.

(xx} Earnings deposited in a special savings account under the Tangible Assets project managed by the
Central Vermont Community Action Council and authorized by PRWORA.

{(xxii} Payments as the resuli of & settlement in the case of Susan Walker v. Bayer
made to hemophiliacs who contracted the HIV virus from contaminated bloo

ation, et al.

{xdiiy Any rescurce of a blind or disabled individual that is necessary for the, eir approved
Plan for Achieving Self-Support (PASS). The plan must be approved

LodidDxiv)  An account established under the Achieving a Better Life E i BLE Act), as permitied
by that Act.20

{10} Exclusions for limited periods. The following resources are e r specific periods:

(i} Retroactive Social Security and SSIAABD. Re
S8l, or Social Security benefits for nine month

These payments are also excluded as re

(i} Funds for replacing excluded resour
source, inciuding casualty i

ose of repairing or replacing an excluded resource
@.repiace or repair that resource. The exclusion is allowed
for nine months from th receipt’ An extension of an additional nine months can be granted
for good cause.

Relocation payments. State and local government relocation payments for nine months after the
nonth of receipt.

(vii) Expenses from last iliness and burial. Payments, gifts, and inheritances occasioned by the death of
another person provided that they are spent on costs resulting from the last illness and burial of the
deceased by the end of the calendar month following the month of receipt.

{(11) Exclusionof U, S. savings honds

(i) AU. 8. savings hond is excluded as a resource during its minimum retention period if the owner of

20 Stephen Beck, Jr., ABLE Act of 2014,
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the savings bond requested a hardship waiver based on financial need due to medical expenses and
received a denial from the United States Department of the Treasury, Bureau of Public Debt, Accrual
Services Division in Parkersburg, P. O. Box 1328, Parkersburg, West Virginia 26106-1328.

(i) Upon verification of a denial of a hardship waiver, as described above, a U. S gavings bond is
considered an available resource of the owner following the expiration of the migjgnum retention
period. Once the minimum retention period expires, the denial of a hardship wfcRig not a basis for

121 Home-based long-term care disregard. An additional resource 000 to the standard $2,000

ence provided all other eligibility
Ailable until the individual begins receiving
er MABD in an institution orin a

services. Thereafter, if the individual meets
1)), they are eligible to continue this

criteria are met. This additional resource disregard ri
Medicaid coverage of long term care services apgss
residential care home that provides enhancedgg

immediate family me
individuals.

29.09 Value of resources

(a) In general. Uniesggitis ‘

detefhined according to the rules in paragraph (c} below.

(3) The equity value of any resource owned entirely by members of the financial responsibility group and not
excluded under § 29.08 is counted toward the MABD resource iimit.

(b) Definition: Equity value

(1)  The fair market value of the resource minus the total amount owed on it in mortgages, liens, or other
encumbrances.

(2) The original estimate of the equity value of a resource is used unless the owner submits evidence from a
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disinterested, knowledgeable source that, in AHS’s judgment, establishes a reasonable lower value.

(c) Counting jointly-owned resources

{1} Ingeneral

(i} This paragraph defines each type of joint ownership and the amount of the re hat is counted
when ownership is shared.

(i} When two or more parties share rights to sell, transfer, or dispose of onal or real
property, the ownership share held by members of the financial re
prescribed by stale law. Shared ownership or control occurs in
common, joint tenancy, and tenancy-by-the-entirety. The type
determined and used fo compute the countable value of |
evidence supporting another type of shared ownership
applies. If AHS decides not to use the type submitt
with a written notice stating the basis for its deci

ncluding tenancy-in-
whnership invoived is

n individual submits

a decision about which type
tdual, it will provide the individual

(i) Under Vermont law, a co-owner may dem:
person. For this reason, AHS counis the
resource, uniess excluded as a homey

dividing of lands heid by more than one
faportionate share of the lands as an available

U]

In tenancy-in-comrnon,

dispose of their sha
actions with respec

f the property without permission of the other owner(s) but cannot take these
he entire property.

" See (c)}{5) below for how a resource owned by a member of the financial responsibility group as a
nant-in-common is counted.

(3) Definition: Joint tenancy

{) injoint tenancy, each of two or more parties has an undivided ownership interest in the whole
property. In effect, each joint tenant owns all of the property. When the property is personal property,
the interests of the joint tenants are equal. When the property is real property, the interests of the
joint tenants can be equal or unequal {unless the instrument creating the joint tenancy contains
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language indicating a contrary intent, the joint tenants' interests are presumed to be equal 3.4

(i) Upon the death of only one of two joint tenants, the survivor becomes the sole owner. Upon the
death of one of three or more joint tenants, the survivors become joint tenants of the entire interest.
For real property, the deceased joint tenant’s interest is allocated among the surviving joint tenants
in proportion to their respective interests at the time of the deceased joint tena :
instrument creating the joint tenancy contains language indicating a contrary i

(i) See (c)(5) below for how a resource owned by a member of the financi group as a

joint tenant is counted.

(4) Definition; Tenancy-by-the-entirety

() Tenancy-by-the-entirety can only exist between members uple, including partiesto a

civil union,

(il The couple, as a unit, owns the entire property whigk only with the consent of both

parties.

akes the whole. Upon legal dissolution,
2 above), and oneg can sell their share

(i) Upon the death of one tenant-by-the-entiggh
the former couple become tenants-in-c
without the consent of the other

(ivy When a member of the fi ility group owns a resource as a tenant-by-the-entirety, the
entire equity value of th d as available to the member.

(5) Countability

common and joint tenancy. With the exception noted in (i) below and
nder § 29.09(d)(3) regarding real property joint ownerships created

b the date of the MABD application, AHS assumes, absent evidence to the
wner of shared property owns only their fractional interest in the property. The

hat all of the funds in the account belong to the individual. if another member (or membe;s) of the
ndividual's financial responsibility group is on the account, AMS assumes the funds in the account
Belong o those account owners in equal shares.

{(d) Exceptions to general valuation rule. The following paragraphs describe exceptions to the general valuation
rules described in paragraph (a) above.

(1) Annuities. Unless an annuity is excluded as a resource under § 29.08(d)(1) or, for purposes of Medicaid

2127 VBA § 2(b)

2 1d.
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coverage of long term care services and supports, treated as a transfer under § 25.03(h), the fair market
value of an annuity is countad. The fair market value is equal to the amount of money used to establish
the annuity and any additional payments used to fund the annuity, plus any earnings and minus any early
withdrawals and surrender fees. If evidence is furnished from a reliable source showing that the annuity is
worth a lesser amount, AHS will consider a lower value. Reliable sources include bgoks, other financial
institutions, insurance companies, and brokers, as well as any other source AHS corf@ders, in its
discretion, to be reliable.

(2) Life estates. Unless a life estate interest in properly is excluded under § 298.0 i air market
value of the entire property (the life estate and the remainder) is counted a
value of a life estate interest in property is established by multiplying
at the time the life estate interest was created by the number in the }i
with the individual's age at that time. The life estate table is found in®
(bttps./fsecure.ssa.gov/apps10/poms.nst/inx/0501140120). I g 18
ancther method of establishing the fair market value of a hfe
method to use. If AHS decides not to use the method
notice stating the basis for its decision.

bmits evidence supporting
RS will make a decision about what
i provide the individual with a written

(3) Jointly-owned real property. Regardless of a cgfOWMg
pursuant to the resource exclusion under :
responsibility group that owns real prop

| to sell jointly-owned real property
prasumes that a member of the fi nancial

ip was created less than 60 months prior to the date of the
: utted by a showing, through reliable sources, that the
Peha¥®d shares of the property at fair market value. Reliable sources
include cancelled checks or propeRggtransfer tax returns. When it has been established that one or more
other co-owners purch their sha®s of the property, the proportional interest owned by the member is
counted.

(4)

pmprenensive Savings Bond Value Table on the U. S. Bureau of Public Debt’s intermet
ethately, AHS obtains the value by teiephone from a local bank. The following general

aries E and EE bonds are valued at their purchase price.
(ii ries | bonds are valued at their face value.
(i) Service HH bonds are valued at their face value.

(5) Income-producing promissory notes an racts

(i) Unless the promissory note or other income-praducing resource {contract) is excluded under §
28.08(d)(2) or, for purposes of Medicaid coverage of long-term care services and supports, treated
as a transfer under § 25.03(i), the fair market value of a promissory note or contract is counted.
Regardless of negotiability, fair market value equals the amount of money used to establish the note
or contract and any additional payments used to fund it, plus any earnings and minus any payments
already received. If evidence is furnished to AHS of a good faith effort to sell the note or contract by
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(ii)

obtaining three independent appraisals by reliable sources which reflect that the value of the note or
contract is less than fair market value, AHS will consider the note or contract available to its owner
only in the amount of this discounted value. Reliable sources include banks, other financial
institutions, insurance companies, and brokers, as well as any other source AHS considers, in its
discretion, to be reliable.

discounted amount and may also be subject to a transfer penalty to th
discounted from the fair market value, in the discretion of AHS. Where

and minus any payments already received.

(6) Substantial home equity

0]

(ii)

Definition: Home equity. The valus of a home bagPd O
common level of appraisal (CLA), minus the tof5f Rowed on it in mortgages, liens, or other
encumbrances. When an individual requegliifyd
someone other than their spouse, absenjli e to%he contrary, the individual's equity interest in
the home is reduced by the amount i@int owher's equity interest when the other joint

owner resides in the home.

unting rule

{A) A home is copsidered a rce, for purposes of eligibility for Medicaid coverage of iong term
care services 2id supportsyéghen the owner's equity in the home is substantial. See Vermont's
Rres Manual for the current substantial home equity limit. The substantial home
ehfrom calendar year to year based on the percantage increase in the
Yor all urban consumers {ali items; United States city average) rounded to

Me equity precludes payment for Medicaid coverage of long-term care services
unless one of the following individuals lawfully resides in the home:

he owner's spousse,

Q ()  The owner's child who is under age 21, or
()  The owner's child who is blind or permanently and totally disabled, regardless of age.

(iii)

(v)

(C) Aindividual with excess equity in their home who is found ineligible for Medicaid coverage of
long-term care services and supports may receive other Medicaid services besides long-term
care servicas and supports if they meet the eligibility criteria for a coverage group that covers
services other than long-term care services and supports.

Hardship waivers. An individual who is ineligible for Medicaid coverage of long-term care services
and supports due to excess equity in their home may request an undue hardship waiver based on
the criteria specified at § 25.05.

Home equity conversion plans (reverse mortaages) and home equity ioans. An individual is
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permitted to use a home equity conversion plan (reverse mortgage) or a home equity loan to reduce
their equity interest in their home. In such circumstances, the funds are valued as follows:

{A) The existence of a line of credit is not considered to diminish the equity value except in amounts
from the line of credit actually paid to the borrower.

{B) In the month of receipt, lump-sum payments from a home equity conversi
equity loan are excluded as a rescurce and proceeds paid in a stream of;
income.

or from a home
e excludable

{C} Lump sum paymenis from home equity loans retained for more t th continue to be an

excluded resource,

Lump sum payments and streams of income are subject to tradsfe
month of receipt or thereafter.

if given away in the

29.10 Determination of countable resources (01/01/2018, GC

{a) Ingeneral. Countable resources are determined by combj
responsibility group, as described in § 28.03, and comp
group, as described in § 22.04. Countable resourc

ces of the members of the financial
the resource standard of the Medicaid
ed for different types of Medicaid groups:

become eligible for MABD by spendig
fo transfer of resource rules (see § 256
supports. :

n or giving away excess resources as provided in § 30.00 subject
for those seeking Medicaid coverage of long-term care services and

{d) . The general rule in paragraph {a) above is
followed {o determine resources, after exclusions, of an individual other than a child falls below
the resource maxiy

{c) ources for individuals with spouses and not in long-term care. The general rule in

is followed to determine whether the total resources, after exclusions, of an individual
liy ) and requesting MABD, other than Medicaid coverage of long-term care services and
3D, falls below the resource maximum for two.

{dy Deter countable resources for children

(1} Unless otherwise specified in the coverage group rules at §§ 8.05 and 8.08, the countable resources of
an eligible child are determined by:

(i) Combining the resources of the parents living with the child with the child’s resources, until the child
reaches the age of 18;

(i} Subtracting the resource maximum for one, if one parent, or two, if two parents, from the parent’s
countable resources; and

{ii} Deeming and adding the remainder to the child’s own countable resources.
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{2) Hthe child’s total countable resources fall below the resource maximum for one, the resource test is

passed.

{e) Determining countable resources for individuals r ting Medicaid coverage of long term care services and
supports under MABD who have spouses. For an individual requesting Medicaid coverage of long-term care
services and supports under MABD who has a spouse, the resource evaluation process essment and
allocation is performed as set forth in this paragraph at the beginning of the first continug iod of long-term
care. An individual discharged from long-term care and readmitted later does not unde eps again;
only the resources of, and any new transfers by, the readmitted individual are co tionalized
spouse (sometimes referred to in this rule as the *IS") who receives additional er allocating less

g-term care services
ue to transfer resources to
the CS up to a combined total transfer of no more than the CSRA gfaxmigm.difter the 1S's first regularly-
scheduled annual redetermination of eligibility, no further transferi¥ Yoved even if the CSRA maximum
has not been allocated to the CS; the rules regarding transfggmanriaafiafthe I1S's first regularly-scheduled
annual redetermination (see § 25.00).

See Vermont's Medicaid Procedures Manual for th

(1) Assessment of resource

an assessment of resources. Agindigil ual or their spouse may also request a resource assessment prior
to admission to long-term care. A

(iii) ghe
CorilusiCaas to whether the 1S would be eligible for MABD.based On resources;
y e higilest amount of resources the IS and CS may retain and stili permit the IS to be eligible;
[\ formation regarding the transfer of assets policy; and
(vii) The right of the IS or the CS to a fair hearing at the time of application for MABD.

(2) Allocation of resources for individuals with community spouses

(i) An allocation of resources is completed at the time of the 1S's application for Medicaid coverage of
long-term care services and supports under MABD, as follows:

(A) The total countable resources of the couple are determined at the time of the application for

Medicaid coverage of long-term care services and supports under MABD, regardless of which
spouse has an ownership interest in the resource;
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{B} The greatest of the following is deducted:
N CSRA maximum;

{}  Amount set by a fair hearing, or

{1}  Amount transferred from the IS {o the CS under a court order.

{ii) The remaining resources allocated to the iS are compared {o the resource
determine whether or not the IS passes the MABD resource test. If the
resource test, see the spenddown provisions at § 30.00.

(i) The resources of the CS are considered available to the IS unij
the IS becomes eligible for Medicaid coverage of long-term car
MABD. If the CS fails o make the resources accessible
they are available, AHS may still grant the IS Medicaid

of long-term care services and
supports under MABD if: i

{A) The IS assigns any righis to support from tfe

(B} Denial of Medicaid coverage of long
hardship, as specified in § 25.05

es and supports would work an undue

(iv) The CSis provided with the
the sole benefit of the C
the next review of eligib
redetermination of the IS's

to be the share of the CS (or to someone else for
sources from the 1S to the CS must be completed by

(v) Forpurposes ofa ion, an “assisted living” facility is considered a community setting and not an
institution for lg provided that the assisted living facility does not include 24-hour care,
r, and is a homelike setting. An IS is permitted to allocate income and

redited to the individual with the exception of a lump sum receipt of earnings such as sale of crops
3ek. These receipts are only counted if received during the six-month accounting period and are
over the six-month period.

(b} Counting rules

(1) All earned and unearned income of an individual who is aged, blind or disabled and of the members of
the individual's financial responsibility group is counted except income that is specifically excluded (see §
29.13) or deducted (see § 29.15). Ali countable income is verified.

{2) Countable income depends on the coverage group for which an individual is eligible. It is determined
according to the rules at § 29.14 and compared to the highest applicable income standard. K total
countable income for the Medicaid group exceeds the income standard for every coverage group in §§
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8.05 and 8.086, the individual is denied eligibility and given a spenddown (see § 30.00).

29.12 Types of income (01/15/2017, GCR 16-098)

(a) Ingeneral. This subsection describes the kinds of income considered when determining MABD eligibility.

(b) Earned income. Earned income includes the following:
{1) Gross salary, wages, commissions, bonuses, severance pay received as a re
{2) income from seif-employment (see (c) below for more information about sel

(3) Payments from Economic Opportunity Act of 1964 programs as rec employees, such as:

(
() Job Corps Program (Title |, Part A),

) Youth Employment Demonstration Act Programs,

(i) Work Training Programs (Title |, Part B},
(ivy Work Study Programs (Title |, Part C);
{v) Community Action Programs,

{vi} Voluntary Assistance P Zhildren (Title H); and

(4) !Income from:

(iy Employment under of the Elementary and Secondary Education Act (e.g., as a teacher's aide,

(i) Wagesf on in the Limited Work Experience Program under the Workforce Investment

. §794d); and

rnings from self-employment are counted. Net earnings means gross income from any trade or
55 less the allowable deductions specified in § 28.15(a)(1).

{2) Tax forms are used to determine countable income from self-employment. An individual who states that
the income on their tax forms is no longer reflective of their situation may submit alternate documentation.

{(3) When the individual's business has been the same for several years, income reported on tax forms from
the last year is used.

{4) When the individual's business was new in the previous or current year and the individual has business
records, income reported on tax forms and other available business records is divided by the number of
months the individual has had the business. :
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(5) When the individual's business has no records, is seasonal or has unusual income peaks, income
reported on the individual's signed statement estimating annual income is included.

(d) Unearned income

a member of the
at § 29.15(b).

(1} Any payment other than earned income from any source recéived by an individual o
individual's financial responsibility group. it is the gross payment, less allowable d
Periodic benefits received by an individual as unearned income are counted.

{2) Unearned income includes income from capital investments in which the inj
engaged in managerial effort. This includes rent received for the use
Ordinary and necessary expenses of rental property such as interest
expenses of managing or maintaining the property, etc. are dedu
unearned income from this source. The deduction is permitt
Depreciation or deplstion of property is not a deductible exp

not actively

al property.

e and local taxes, the
ining the countable

the expense is paid.

(3) Unearned income also includes, but is not limited to, jRe

{i)y Social Security retirement, disability, $St, ive
decedent, and dependent parents;

R\

egfcfits for surviving spouses, children of a

(i) Railroad Retirement;

(i) Unemployment compe
(iv) Private pension plans;

{(v) Annuities;

determining Medicaid eligibility in the month received;

oyalty payments to holders of patents or copyrights for which no past or present work was or is
involved;

(xi) Retroactive Retirement, Survivors and Disability Insurance (RSDI) benefits for an individual with
drug addiction or alcoholism (such benefits are treated as if they had ali been received in a lump
sum payment, even if paid in instaliments);

(xif) Veteran's Administration (VA) pension, compensation and educational payments that are not part of
a VA program of vocational rehabititation and do nat include any funds which the veteran
contributed;

(xiii} Interest payments received by the individual on an income-producing promissory note or contract

Part 5 — Page 44 (Sec.29.00, Sub.29.12)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

(such as a property agreement or loan agreement) when the individual is the lender and the note or
contract is excluded as a resource under § 29.08(d}2).

(xiv) Alimony and support payments received; and

(xv) Death benefits received by an individual to the extent the benefits exceed w yas paid by the

individua! for the expenses of the deceased person’s last iliness and burial.
29.13 Income exclusions® (01/15/2019, GCR 18-063)

(8) Earned income exclusions. The foliowing are excluded from earned income:

ed Work Experience
s-based payments of $10

(1) Support service payments made directly to the providers of service
Program under the Workforce investment Act of 1998 (29 USC §
per day made to participants in the program.

nt regularly attending school. This
ment, or payments from the

(2) The earned income of an individual under the age of 2
applies to wages received from regular employment
Neighborhood Youth Corps, Work Study and simila

(3) Infrequent or irregular earned income recejve $30 per calendar quarter.
(4) Any in-kind assistance received
(5) Earned Income Tax Credit pa oth refunds and advance payments).

dividual when performing the second step of the categorically-

(6)

lirred as a condition of receiving the unearned income. For example, guardianship fees may
ducted from unearned income if having a guardian is a requirement for receiving the income, or
fees and court costs may be deducted from unearmed income if they were incurred in order to

(2) The following VA payments:

(iy Portion of pension or compensation payment for aid and attendance and housebound allowances,
even when the provider is a spouse or a parent of the veteran,

(i) Augmented portion of pensions, compensation or other benefits for a dependent of a veteran ora.

23 See, also, § 29.08(i)(9) for income excluded by federal law.
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3

(14)

(15)

(16)

(17

(18)

veteran's spouse;
(iiy $20 from educational benefits to the veteran funded by the government;

(iv} Educational benefits paid as either part of a plan of vocational rehabilitation or by withdrawals from
the veteran's own educational fund, '

(v) Clothing allowance; and
(vi) Payment adjustments for unusual medical expenses.

Ordinary and necessary expenses of rental property and other capital iny
depletion of property. This includes, but is not limited to, interest o
expenses of managing or maintaining the property, as of the date

cept depreciation or
d local taxes. The
is paid, are deductible.

The first $20 per month of any unearned income unless all ¢ ed income is from a source that

gives assistance based on financial need.
Any public agency's refund of taxes on food or real

infrequent or irreguiar uneared income rece ) $60 per calendar quarter.

Replacement of lost, stolen

Weatherization assista

roduce used for personal consumption.

Assistance and interest earned on assistance for a catastrophe from the Disaster Relief and Emergency
Assistance Act or other comparable assistance provided by the federai, state or local government.

Irregular and unpredictable voluntary cash contributions or gifts received from friends or relatives.

Payments for providing foster care for children or adults placed in the individual's home by a public or
private non-profit placement agency.

One-third of child support payments received for a child in the household of the individual. The remaining
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(19)

(20)

21

(22)

(23)

(24)

(29)
(26}

(27)

(28)

(29)

(30)

(32)

(33)

two-thirds of the support payments are considered the unearned income of the child received from the
absent parent.

Income paid for chore, attendant or homemaker services under a government program, such as Title XX
personal services payments or the $90 VA Aid and Altendance payments to veteraps in nursing homes.

Any “in-kind” assistance received from others.

Assistance provided in cash or in kind (including food, clothing, or shelter) u
that provides medical care or services (including vocational rehabilitation). |

ent program

That portion of a benefit intended to cover the financial need of oth ch as AABD-EP

grants.

Retroactive payments of $SI, AABD or OASDI benefits if thep
financial eligibility for Medicaid in the month it was actu

were included in determining
individual.

Home energy assistance provided by a private nonp ation or a regulated supplie'r of home

energy.
State-administered victims’ compensatio

State or local government relo

1ents made by someone other than the individual to a third-party trust for the benefit of the individual.

1nterest and dividend income from a countable rescurce or from a resource excluded under a federal
statute other than § 1613 of the SSA.

Any interest on an excluded burial space purchase agreement if left to accumulate as part of the value of
the agreement.

Any amount refunded on income taxes that the individual has already paid.

Proceeds of a loan in the month received when the individual is the borrower because of the borrower's
obligation to repay.
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(37) Exclusions based on federal law as set forth in § 29.08(i)(9).

29.14 Determination of countable income {01/01/2018, GCR 17-047)

{a) Ingaeneral

(n

The earned and unearned income of the members of the financial responsibility gre unted. Income
is considered available and counted in the month it is received or credited to the

(2) The general approach AHS follows when it determines countable income f t forth below.
These general rules apply to all individuals.
(i) Determine income of the financial responsibility group.
{if) The income of all members of the financial responsibility bined, and the appropriate
exclusions (see § 29.13) and standard deductions appl 29.14)
(iiy Compare countable income io the applicable i
{iv}) An individual passes the income test when d group’s income does not exceed the
appropriate PIL, or the applicable in chever is higher. An individual with income
greater than the applicable income g stabhsh financial eligibility by incurring eligible
medical expenses that at |fference between their countable income and the
applicable PIL.
{3) The following subsectlons spect income is allocated and deemed based on the type of coverage
sought and the size ofépe financial fésponsibility group.
(b} Einancial responsibili indivi ing MABD other than Medicaid coverage of long-term care

services and supports

individual residing i “care home, and a child seeking Katie Beckett coverage. AHS determines

(2)
(3)

“4)

(®)

rmbine the total countable unearned income of the individual.
tract a $20 disregard (pursuant to § 29.13(b)(4)), if applicable.

Deduct an allocation for each ineligible child in the household for whom the individual is financially
responsible. The amount of each allocation is equal to the maximum allocation amount minus any
countable income of the child. If the unearned income is not at least equal to the applicable allocation
amount, any remaining allocation may be deducted from earned income.

Deduct from unearned income amounts used o comply with the terms of court-ordered support or Title
IV-D support payments (pursuant to § 29.15(b)), if applicable. If unearned income is insufficient, any

remaining amounts may be deducted from eamed income.

Determine and combine the individual's countable earned income.
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(c)

Deduct any remaining amount of the $20 disregard, allocations for children and child support payments
from the earned income.

Deduct $65 from the remaining earned income.

Deduct allowable work expenses for the disabled (§ 29.15(a)(3)}.
Deduct one-half of the remaining earned income.

Deduct any allowable work expenses for the blind (§ 28.15(a)}(2)).
Combine the remaining earned income with any remaining unearn

Deduct the amount of any income of a blind or disabled indivi
Plan to Achieve Self-Support {PASS), if applicable.

ssary for them to carry out a

ild seeking Katie Beckett coverage,
s, compare it to the protected income
er is higher.

The resuit is the individual’s countable income for the
compare it to the institutional income standard (11S).
level (PIL) or the SSAABD payment standard

and supports under MABD. Countable j MABBi#for any individual with a financial responsibility group

rules:

(1)

)

(3)

saragraph (b) above, as well as the following additional

Deem income at step
ineligible spouse or inelit
children.

Allocate income at, ncome is allocated from the financial responsibility group to each member of

ifference between the SSI federal payment rate for one and the SSl federal

for a couple is allocated. The allocation is reduced for ineligible children if they have
anless the ineligible children are students with earned income. No allocation is made to
children receiving public assistance.

2or @ parent in a one-parent financial responsibility group, the SSI federal payment for one is
allocated.

(iiy

(i) For parents in two-parent financial responsibility groups, the SSI federal payment for two is
alfocated.

Count income at step (13) for an individual requesting MABD who has a spouse. Countable income for an
individual whose spouse is not requesting MABD is determined, according to the rules under paragraph
(b) above, except at step (13) the countable income of the Medicaid group is compared to the PIL or the
SSI/AABD payment standard for two, whichever is higher.

(d) Parent and child fiving together seeking MABD, other than Medicaid coverage of long-term care services and
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supports under MABD. These groups include a parent who is aged, blind, or disabled and a child who is blind
or disabled. When a parent and a child in the same household hoth request MABD, countable income is
determined as a financial responsibility group of two as follows:

b) if the parent is
me to the

{1) Determine the net income available to the parent following the steps under paragrap
single, or under paragraph (c) if the parent has a spouse, except do not allocate an
eligible child. Compare the parent’s income to the PIL for one or, if married, the §$

income standard, deem the amount of income in excess of the highest app ome standard to the

eligible child as unearned income.

(2) Determine the child's countable income by deeming any income fron
steps in paragraphs (e)}(3){iv} through (xiv}. If the child’s incom
the child pass the income test for MABD eligibility.

e and then following the
e PIL, both the parent and

(3) When both a parent and child have a spenddown re
test once the child’s spenddown requirement has b
deemed to the child, If the parent’s spenddow
their spenddown requirement, the parent wi
until the remainder of the child's spenddg
deducted from the spenddown
was included in both income

parent and child will pass the income
ause the parent's excess income was
ess than the child’s and the parent meets
igibl&sThe child, however, will remain ineligible
parnt’s incurred eligible medical expenses are
5, 0f both the parent and child because the parent’s income

{e) Children seeking MABD, other than
{excluding Katie Beckett)

aid coverage of long-term care services and supports under MABD

(1) The provisions of thi
determined as a fi

generally apply when countable income for an eligible child is
ohsibility group of one. They do not apply in the following contexts:

{3) AHS determines countable income in applicable cases as follows:

{iy Determine the total countable income, both earned and unearned, of the parents living with the child,

(i Deduct an allocation specified in paragraph (c)(2)(ii)(B) of (C) for the needs of the parents living in
the household from the total couniable income of the parenis.

(i) Deem the remaining amount to the child, If there is more than one blind or disabled child in the
household, divide the remainder by the number of blind or disabted children and deem an equal
portion to each. Do not deem more income to a child than the amount which, when combined with
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the child’'s own income, would bring their countable income to the PIL. If the share of parental
income that would be deemed to a child makes that child ineligible because that child has other
countable income, deem parental income to other blind and disabled children under age 18 in the
household and no portion to the child.

(iv) Add the child’s own uneamed income. This is the total unearned income.
(v} Deduct the $20 disregard. This is the total countable uneamed income.
(vl) Determine the earned income of the child.

(vi) Deduct the balance of the $20 disregard.

(vii) Deduct the $65 earned income exclusion from any earned inc
(ix)
(x)
()
(xii)

(xii)

(xiv)

age of long-term care services and supports under MABD. Countable

the individual is compared to the applicable income standard for their coverage
the date of admission to long-term care.

hafment to an individual living independently in the community. The IS for a couple equals twice the IS
wap individual.

(3) When an individual is in a nursing facility and AHS has an indication that they will need long-term care for
fewer than 30 days, AHS uses the PIL for the month of admission, and applies the rules for MABD other
than the rules for Medicaid coverage of long-term care services and supports under MABD,

{g) Long-term care individuals in an institution

{1) Countable income for an individual seeking Medicaid coverage of long-term care services and supports
under MABD in an institution is determined according to the rules under paragraph (b} above, except
AHS:
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(i) Allocates income to the individual's community spouse, other family members and for home upkeep,
according to the rules in § 24.04;

(i) Allocates a personal needs allowance to the individual, and

(il Compares the countable income of the Medicaid group to the IS beginning witkghe date of
admission to long-term care.

{(2) For an individual whose gross income exceeds the IS, AHS determines whether tNg Ehend down

equal the difference between their countable income and the PIL.

(h}y Long -are individuals seeking services in a home and communj
{1) Countable income for an individual seeking Medicaid cover
under MABD in a home and community-based setting

paragraph (b) above, except AHS:

term care services and supports
cording to the rules under

{iy Allocates income to the individual's comiy
rules in § 24.04; and

nd other family members according to the

(if)

(iii)
(2} Foran individual w come exceeds the 1S, AHS determines whether they may spend down
their excess to establish their income eligibility as medically needy using the rules at §
30.00. AHS £ i ether the individual has incurred eligible medical expenses that equal the
diffefnce ir countable income and the PIL.
29.15 1 e (01/15/2017, GCR 16-098)
Deductio m earned income, including self employment, and from unearned income are allowed.

(a) Earned infSme deductions. A deduction of $65.00 and one-half of the remainder applies to all determinations
of earned income.

(1) Business expenses. Deductions of business expenses from self-employment income are limited to the
following:

(i) Operating costs necessary to produce cash receipts, such as office or shop rental; taxes on farm or
business property; hired help; interest on business loans; cost of materials, livestock and equipment
required for the production of income; and any business depreciation.

(i) The cost of any meals provided to children for whom an individual provides day care in their own
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home, at the currently allowed rate per meal.

(i) The actual operating expenses necessary to produce cash receipts for commercial boarding houses:
an establishment licensed as a commercial enterprise that offers meals and lodging for
compensation, or, in areas without licensing requirements, a commercial establishment that offers
meals and lodging with the intention of making a profit.

(iv}y Room and board, alone or as part of custodial care, provided that the amou
payment the household receives for room and board.

{(v) Foster care payments made by AHS to licensed foster homes, inclu
in the custody of and placed by AHS when the Medicaid group ipgé

(viy Ordinary and necessary expenses for active management 9
property. These may include fire insurance, water and
which do not increase the value of the property, lawn ¢
and the interest portion of a mortgage payment,

Fproperty taxes, minor repairs
amoval, advertising for tenants

(2) Work expenses of blind individuals. In addition to ot deductions, work expenses from income

of a blind individual include the following?*:

(i} Cost of purchasing and caring for a
(i) Work-related fees such
(iiiy Transportation to and fro

{iv) Training to use a
computer;

(v) Federal, stat ome taxes;

nd mandatory pension contributions,
umed during work hours;

. care services;

Structural modifications to the home; and

(x} Medical devices such as wheelchairs.

(3) Work expenses of disabled individuals. in addition to other allowable deductions, work expenses from
income of a disabled individual inciude the following?®:

24 Rates for mileage reimbursement are the rates established by the U.S. General Services Administration. The rates
fluctuate periodically. For the current rate, refer to the U.S. General Services Administration’s website at

www.gsa.govimileage.

5 Rates for mileage reimbursement are the rates established by the U.S. General Services Administration. The rates

Part & - Page 53 (Sec.29.00, Sub.28.15)



Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

{) Transportation to and from work, including vehicle modifications;
(i) Impairment-related training;

(i) Attendant care,

(iv) Structural modifications to the home; and
{v) Medical devices such as wheelchairs.

(b) Unearned income deduction .

Amounts used to comply with the terms of court-ordered support or Title Payments are deducted

from unearned income.

30.00 Spenddowns (10/01/2021, GCR 20-002)

| exceeds the applicable income or
clasions and disregards, if applicable, are
erage of long-term care services and

to attain financial eligibility.

(a2} When the total countable income or, if applicable, resourc
resource standard for eligibility after allocations are mad
apptlied, an individual requesting Medicaid, including
supports, may use the spenddown provisions set f

nder this section apply to an individua! requesting
ervices and supports under MCA, whose income

figibility for MCA and who is seeking MCA eligibility as medically
own in order to be eligible. For this purpose, all references to

n the individual's MAGI-based income as described in § 28.03(d)

{v) i ihe protess by which an individual incurs allowable expenses to be deducted from their

{c) n is calculated using an accounting period of either one or six months, depending on the type of
Medica rvices requested (see § 30.02). For purposes of calculating the spenddown for an individual
requesting®MCA eligibility as medically needy, other than Medicaid coverage of long-term care services and

supports under MCA, a six month accounting period is used.

30.01 Definitions (01/15/2019, GCR 18-063)

(a) Accounting period. The one-month or six-month span of time used to budget the income of an individual

fluctuate periodically. For the current rate, refer to the U.S. General Services Administration’s website at
www.gsa.dovimileage.

Part 5 - Page 54 (Sec.30.00, Sub.30.01)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

requesting Medicaid.

{b} Community living arrangement

(1) A community living arrangement includes any residence, such as a house, apartm
home, assisted living facility, boarding house, or rooming house. In a community livi
individual requesting Medicaid obtains and pays for basic maintenance items, suchy
clothing, personal needs, separately from medical care. The individual requesting !
alone, as a member of a family, or with non-relatives.

. residential care
rrangement, the
shelter,

(2) Anindividual requesting Medicaid coverage of long-term care services d s not considered to

be in a community living arrangement.

(¢} [Reserved]

d age of long-term care services and
-hased setting, is considered to be in a

ccording to the applicable long-term care

{(d) Long-term care living arrangement. An individual requesting M
supports, including services and supports in a home and
long-term care living arrangement. Medicaid eligibility is
Medicaid eligibility rules.

An individual receiving hospice services is co n & iong-term care living arrangement. 28 An
individual receiving hospice services

{1} Terminally il

{2) Would be eligible for Medicai ge of long-term care services and supports if they lived in a medical
institution; and

{3} Needs additional i
maintain personal

{e) ; wi. mount of qualifying medical expenses an individual must incur to reduce their
) € wn. The amaunt an mdswdual must spend to reduce their excess resources to the resource

30.02 Accountifig periods (01/15/2017, GCR 16-098)

(a) Accounting periods are based on living arrangements. The length of the accounting period used fo compute
spenddown requirements depends on the living arrangement of the individual requesting Medicaid. For the
purposes of Medicaid eligibility, an individual may be in a community living arrangement or a long-term care
living arrangement.

% For information about hospice services, see Health Care Administrative Rules (HCAR) at § 4.227.
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(b) Six-month accounting period for community living arrangement

(1} A six-month accounting period is used to determine spenddown requirements for an individual in a
community living arrangement.

(2) The six-month period begins with the first month for which Medicaid is requested, u
application. if Medicaid is requested for expenses incurred during any one or mo
preceding the month of application, the six-month period begins with the earliest
which expenses were incurred and the individual met all other eligibility requi

ly the month of

(3) To determine the amount of income an individual must spend down, sonable estimates of
future income, subject to review and adjustment if the individual's ciggtims '
remainder of the six-month accounting pericd.

{c} One-month accounting period for long-term care living arrangem

(1) A one-month accounting period is used to determine
term care living arrangement.

(2) The one-month accounting period begins wit ar month during which the individuat isin a
long-term care living arrangement for any g
care services and supports for th
eligibility for Medicaid covera

 the general and categorical requirements for
services and supports.

(3) The one-month accounting per s with the last calendar month during which the individual is in a
long-term care living afiangement foany part of the month and passes all other eligibility tests for

resources, if apgficab dfg,in excess of the maximums applicable to them. The income and resource
maximums foi : igibility category are specified in the descriptions found in §§ 8.05 and 8.06. Income
and resoufee imt also be found in Vermont's Medicaid Procedures Manual, The income maximums for
the MC ecified in the descriptions found in § 7.03(a).

30.04 Resot

enddowns (01/15/2017, GCR 16-098)

(a) Spending down excess resources

(1) Anindividual requesting MABD with excess resources is determined to have passed the resource test
upon proof that the excess resources are no longer held as a resource and have actually been spent or
given away. However, an individual with excess resources seeking Medicaid coverage of long-term care
services and supports under MABD is subject to the transfer-of-resource provisions at § 25.00 if they
spend or give away excess resources within the penalty period specified in § 25.04.

(2) MABD may be granted for the month of application if the resource test is passed at any point in the month
and all other eligibility criteria are met. Resources may rige above the resource maximum, for example,
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due to interest added to bank accounts or failure to use the fult monthly income amount protected for
maintenance expenses during the month it is received. An individual enrolled in MABD may maintain
MABD eligibility for any month in which resources exceed the resource maximum by taking any action
that reduces the excess amount, including giving the excess to AHS to repay expenditures on the
individual's care. As long as resources are reduced to the resource maximum befoggthe end of the menth
during which resources exceed the limit, MABD continues without interruption.

(3) When a third party who handies any resources of an individual receiving MABD org
individual's financial responsibility group is unaware of a resource or its val
uninterrupted MABD to the individual as long as the excess amount is pa :
Medicaid payments. Excess resources reimbursed to AHS in these sify

a recovery of
result in ineligibility.
to qualify for MABD up to three months prior to the manth of appli pgids all other sligibility tests are
passed:
for an excluded resource.

(1)  Set up a burial fund that meets the requirements spggif

(2)  If countable income is less than the applicable ZilRpertjigg@Ources on maintenance expenses, such as
housing, food, clothing and fuel, up to a maxirt 1 of the difference between the countable

income and the applicable PIL.
5: *glal) red medical expenses.

(a) Spendi i icalexpenses. AHS determines that an individual requesting Medicaid

{b) fusesls -ome. Medical expenses of any member of the individual's financial responsibility

2bs in § 30.06 to the medical expenses of the “individual” include the medical expenses of

individual’s financial responsibility group.

(c) Income®penddown methodolog

{1}  Anindividual requesting Medicaid may spend their excess income down to the PIL on medical expenses
following the methodology specified below to receive Medicaid as part of the medically-needy coverage
group.

(2) The spenddown methodology is the same for all living arrangements, except that a one-month accounting
period applies to an individual in a long-term care living arrangement and a six-month accounting period
applies to an individual in a community living arrangement.

(d) Eligibility date
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{1} An individual with excess income passes their income test on the first day within their accounting period
that deductible medical expenses meet or exceed their spenddown requirement. Sometimes this allows
for retroactive coverage.

{2} Eligibility becomes effective:

{i) On the first day of the month when a spenddown requirement is met using he rance
expenses and noncovered medical expenses.

(i) Later than the first day of the month when a spenddown requirement
expenses.

(3) Special eligibility dates apply, as set forth in § 30.06, for an individu
requirement using noncovered assistive community care servi

(4) Medicaid pays for covered services on the first day that
amount of their spenddown requirement. Medicaid co
the individual's situation or PIL changes.

s medical expenses exceed the
end of the accounting period unless

(e) Continuing responsibility for medical expenses incufred e eligibility date

1) they incurred before the date of eligibility.
) & provider on the day that Medicaid begins, the individual
responsible for paying and which ones Medicaid will cover.
H » deducted from income in the following order:
(1
@
(3) enses (see § 30.06(d)) that exceed limitations on amount,rduration, or scope of

see DVHA Rules 7201-7606).

ping with the oldest expense.
{g) Time frames for deductions
{1} Deductible medical expenses include medical expenses incurred:
(i} During the current accounting period, whether paid or unpaid;

(i) Before the current accounting period and paid in the current accounting period, or

(i) Before the current accounting period, remaining unpaid, and for which continuing liability can be
established (see paragraph (i) of this § 30.05 for details on how to establish continuing liability).
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(2) Deductible medical expsnses also include medical expenses paid during the current accounting period by
a state or local program other than a program that receives Medicaid funding.

(3) Medical expenses incurred before or during the accounting period and paid for by a bona fide loan, as
described in (4) below, may be deducted if the expense has not been previously usgd to meet a
spenddown requirement and the individual establishes continuing liability for the loaMigee paragraph (i)
of this § 30.05 for details on how to establish continuing liability) and documents the glrep part of the
principal amount of the loan remains outstanding at any time during the accountingg j i
amount of the principal outstanding during the accounting period, including
principal during the accounting period, may be deducted.

(4) For purposes of this subsection, a “bona fide loan” is an obligation d@tu
written contract and a specified repayment schedule.

(1)
)
(3)
(4)

nt specifying the resident’s financial status as a privately-paying resident

r prior medical expenses. Continuing liability for unpaid medical expenses,
3 fide Joan used to pay medical expenses, incurred before the current accounting

vhen any of the following conditions is met. The liability was incurred:
{n six months of the date of application or the first day of the accounting period, whichever is later.

an six months before the date of application or the first day of the accounting period, whichever is
later, and there is a bill for the liability dated within 90 days of that date.

{3) More than six months before the date of application or the first day of the accounting period, whichever is
later, and the service provider or lender has confirmed that the unpaid liability has not been forgiven and
is not expected to be forgiven at any time within the current accounting period.

30.06 Allowable medical expenses (01/15/2017, GCR 16-098)

(@)

In general

(1) Medical expenses that are the current liability of the individual and for which no third party is legally liable
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may be deducted from total excess income or resources for the accounting period.
{2) No medical expense may be used more than once to meet a spenddown reguirement.

(3) A madical expense may be used to spend down either income or resources.

{4) If only a portion of a medical expense is used to meet the spenddown requirernent SI™e
period, that portion of the medical expense that was not used and remains a -‘-':=.é
applied toward a spenddown requirement in a future accounting period.

ven accounting

{(5) Upon receiving coverage, the individual remains directly responsible to pro expenses incurred -
hefore the spenddown was met.

(b) Health insurance expenses

{1} Health insurance is insurance that covers medical care uch as Medicare part B, and

Y iInsurance premiums paid by the
% coverage will continue during the
meaith insurance expenses, including

wWhiedicare or other health insurance not

individual if it can be reasonably assumed that healtfks
accounting period. Deductions may alsc be allgyB

(2) i , i pes of insurance are not deductible:

(i) i imilar irfggizance plans designed fo replace or supplement income lost due to
(ii) i insurance, although these may include medical benefits for the insured

{c) Exeﬂseo’t 0 caid. A deduction is allowed for necessary medical and remedial expenses
ized ' not covered by Medicaid in the absence of an exception for Medicaid coverage
#04. In determining whether a medical expense meets these criteria, AHS may require

YRally necessary and was a medical or remedial expense. The patient's physician shall verify medical

s with a written statement or prescription specifying the need, quantily, and time period coversd.
Examples®f medical expenses not covered by Medicaid include, but are not limited to, expenses for the
services and items listed in (1) through (8) below. Any medical bills, including those incurred during a pericd of
Medicaid eligibility, that are the current liability of the individual and have not been used to meet a previous
spenddown requirement may be deducted from excess income. Genetally, the individual is required to present
a hili or receipt to verify that medical expenses have been incurred or paid.

(1) Over-the-counter drugs

(i) Ingenera). Either standard deductions or actual costs, if greater, may be used to deduct noncovered
over-the-counter drugs and supphes.
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(iiy Documentation

(A) Documentation verifying medical necessity is not required when AHS determines that an over-
the-counter drug or supply is a common remedy for the medical condition of the individual or of
the member of the individual's financial responsibility group and the usage is within the
maximum amount for common over-the-counter drugs and supplies.

(B) Documentation verifying medical necessity may be required whenever o
following two situations apply:

()  When the drug or supply is not a common remedy for the ion, or

()  When the reported usage exceeds the maximum apt
(itiy Amgunt deductible
penses for over-the-counter
nting period. Reasonable

ver-the-counter drugs and supplies
Vermont's Medicaid Procedures Manual.

(A} Instead of actual expenses, a reasonable estimate
drugs and supplies may be applied prospecti
estimates of unit sizes, costs and maximum
used to meet the spenddown requirement

ir spenddown requirement, they are not
ounting period for the same expense.

{B) If an individual uses an ongoing exp
eligible to receive Medicaid cov

(2) Transportation. Noncovered commétpi ransportation costs may be deducted.

(i) For commercial transpo
deducted.

(i) For private transp on, eithe tandard deduction or the actual cost, if greater, may be used.
rmont's Medicaid Procedures Manual determines the deductible expense

idual was responsible for the cost and was charged an agreed-upon fee or purchased
use a family-owned vehicle or other non-commercial vehicle.

The rates fluctuate periodically. It is important to refer to the federal website in order to determine the
current rate. The website is www.gsa.gov/mileage.

(3) Personal care services

(i) Ingeneral A deduction for noncovered personal care services provided in an individual's own home
or in a level IV residential care home is allowed when they are medically necessary in relation to an
individual's medicail condition.

(i) Deductible personal care services. Deductible personal care services include the personal care
services described in DVHA Rule 74086.2 and assistance with managing money. They also include
general supervision of physical and mental well-being where a physician states such care is required
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due to a specific diagnosis, such as Alzheimer's disease or dementia or like debilitating diseases or
injuries. Room and board is not a personal care service.

(i) Qualified personal-care service providers

{A) Except as stated in (B) below, services may be deducted when performedWg a home-health
agency or other provider identified by the individual's physician as qualifieggd#i
service,

(B} When the service provider is living in the home, deductions may n seekodfFpayments for
personal care services provided to an individual:

()  Under age 21 by the individual's parent, stepparen
individual is 18, 19, or 20 years old and payment
from and does not exceed the individual's ow

{I) By the individual's spouse;

() By the individual’s sibling, child, or g## ' €n the person providing the services is
under age 18; or

{IV) By a parent of the mdmdua!' ehil®
{iv} Documentation
(A) Todocument the ng ::-.@T-: onal Byre services, the provider must submit:

(I  Aplan of care;

(1) i e personaltare services required;

t the services are necessary in relation to a particular medical condition;

(ny

dement that the level of care provided by the particular level IV residential care

is appropriate or, if the individual is not living in a level 1V residential care home
and the services are not provided by a home health agency, that the provider is qualified
0 provide the service.

(B) Upon the initia) submission of a plan of care, it is assumed that the individual will continue to
need the personal care services for the entire accounting period, unless the plan of care has
specified a date by which the individual's need for services is expected to change.

A plan of care can be submitied to AHS using a form provided by AHS or using a statement,
signed by the physician, that contains information sufficient, as determined by AHS, to document
the individual's need for personal care services.

(C) A new plan must be submitted:

{I) Once every six months, when the provider has not specified an ongoing need for
" personal care services in the current plan; or

(I Once every two years, when the physician has specified an ongoing need for personal
care services in the cusrent plan.
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(D) A new plan must aiso be submitted:

()  Whenever the service provider changes, unless the service is performed by a home
health agency; and

(il Whenever the need for services in refation to the individual’s cond is expected fo

change, according to the current plan of care.

(v} Amount deductible

cting personal-care
they are predictable and

Lifitey have actually been
or any other third party.

(A) Either standard deductions or actual costs, if greater, may be useg
services. Expenses that have not been incurred yet may be dedud
meet the requirements in § 30.05(h). Expenses also may ed
incurred by the individual and are not subject to payment

alisfe deducted for each full or
he plan of care documents the
are services may be deducted if
ay be made for anticipated need

(B) The standard monthly deduction for personal care
partial calendar month in the accounting period dur
need for services. The actual documented co
they exceed the monthly standard deduction gD
through the end of the accounting period

{C) Al changes to these standards that ndard deductions will be made via the

Administrative Procedures Act.

(4) Assistive Community-Care ServicesH

are services. A deduction for noncovered assistive community care
dividual residing in a licensed level ill residential care home is
5.deduct medically-necessary personal-care services included under
of part of the list at DVHA Rule 7411.4,

(i Deductible assistive co

services no sooner than the ACCS coverage date given to the resident and the provider in a
notice from AHS.

When a privately-paying resident of a leve! Iil residential care home becomes eligible for
Medicaid after having met a spenddown requirement by projecting the cost of ACCS across the
entire accounting period, the residential care home shali not function as a Medicaid provider for
ACCS with respect to that resident during the period when the resident is meeting the
spenddown requirement.

(i) Documentation
{A) Documentation verifying medical necessity is not required for ACCS. If an individual claims a

deduction for medically-necessary personal-care services included under the list at DVHA Rule
7406.2 but not part of the list at DVHA Rule 7411.4 the individual's physician must submit:
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(i A plan of care (form 2888);
(i) Alist of the personal care services required,

(I} A statement that the ser\nces are necessary in relation to a particular medical condition;
and

(IV) A statement that the level of care provided by the particular lev tial care

home is appropriate and that the provider is qualified to provide i

al will continue to
he plan of care has
hange.

(B) Upon the initial submission of a plan of care, it is assumed that th
need the personal care services for the entire accounting peri
specified a date by which the individual’'s need for services

{C) An individual with an approved personal care serwce de
same frequencies specified under paragraph (¢)(3)(

t submit new plans at the

{iv) Amount deductible

{A) The deduction for ACCS may be used for
standard daily or monthly deduction is
The actual documented costs of ACG
deduction. Deductions may be mg

counting period or part of it. Whether the
n the size of the spenddown requirement.

sources after deduction of ali expenses for which
ilabte equal or exceed the deduction for ACCS for the entire
urposes of meetnng a spenddown requ;rement ACCS are prOJected

8)

previous spenddown requirement, and remaining unpaid; and
Covered medical expenses incurred and paid during the current accounting period.

i the individual's excess income and resources after deduction of all expenses for which
Medicaid coverage is not available are less than the deduction for ACCS for the entire
accounting period, ACCS expenses are not projected. Instead, they are deducted as covered
expenses on a daily basis. In this case, Medicaid eligibility for all covered services other than
ACCS becomes effective the first day of the accounting period. Medicaid coverage for ACCS
begins later. it starts the day cumulative daily ACCS deductions exceed the individual's
remaining excess income and resources, The individual is not responsible for payment of a
portion of the ACCS expense on the first day of ACCS eligibility.

(D) In addition, the amount of the deduction for any services included under the list at DVHA rule
7406.2 but not part of the list at DVHA rule 7411.4 documented as medically necessary by the
plan of care is determined based on the number of hours times minimum wage, or actual costs,
if greater.
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(5) Dental services. Dental services in excess of the allowable annual maximum may be deducted.

(6) Private-duty nursing services. Private-duty nursing services for an individual age 21 and older may be
deducted.

{d) Expenses for covered medical services

{1) A covered medical service is any medical or remedial service that Medicaid woul
were enrolled in Medicaid (see DVHA Rules 7201-76086).

nt for the service.
ACCS (see DVHA

(2) Deductions for covered medical services are not limited to the Medicaid
The actual cost paid or incurred is aliowed. A standard deduction
Rule 7411.4), as set forth in Vermont's Medicaid Procedures Manug

{e) Third-parly coverage

by a third party such as health
fit program unless the third party is a

{1} No deduction is allowed if the medical expense is sub
insurance, worker's compensation, liability award, o
state or local program other than Medicaid.

nse, nly the portion owed by the individual may
isures to determine the legal liability of third parties
ent by the third party may be used if actual third party

(2) When a third party is liable for ali or som
be deducted. AHS is required to
to pay for incurred expenses

liability cannot be ascertaine

ply because actual third party liability cannot be ascertained or
received.
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Part Five
Financial Methodologies

Part Five describes the financial standards and methodologies, including income and resour sts, that apply to
the various health-benefits programs and categories of assistance.

28.00 - Financial eligibility standards — application of modified adjusted gr
(10/01/2021, GCR 20-002)

28.01 Basis, scope, and implementation® (01/15/2019, GCR 18-063)
{a) This section implements § 1902(e)(14) of the Act.

ining the financial eligibility of all
(i) of § 28.03.

{b) The financial methodologies set forth in this section will be applie
individuals for health benefits, except for individuals identi

28.02 Definitions (01/15/2017, GCR 16-098)
For purposes of this section:
(a) Eamily size?

he individual's household. Family size may include
re exempt from penalty for failing to maintain MEC.

{1) The number of persons coun
individuals who are not subject

(2) Special counting rule Medicaid: Inthe case of determining the family size of a pregnant woman, or the
family size of other indi ho have a pregnant woman in their household, the pregnant woman is
; iber of children she is expected to deliver.

exempt interest the tax filer receives or accrues during the benefit year, and

()

(3) SociapSecurity benefits not already included in adjusted gross income.

142 CFR § 435.603(a).

226 CFR § 1.36B-1(d); 42 CFR § 435.603(b). Note: The IRS rules do not include unborn children in the determination of
family size.

326 CFR § 1.36B-1(e)(2); 42 CFR 435.4; 45 CFR § 155.300. These sections reference § 36B8(d)(2)(B) of the Code. This is
the definition found in that provision.
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28.03 MAGI-Based Medicaid (10/01/2021, GCR 20-002)

(a) Definition: Tax dependent. For purposes of MAGI-based Medicaid, the term “tax dependent” has the same
meaning as the term “dependent” under § 152 of the Code, and also includes an individual for whom another
individual claims a deduction for a personal exemption under § 151 of the Code for the henefit year.*

for MAGI-
bsection.
ubsection for

(b) Basic rule 5 Except as specified in paragraphs (h), (i}, and (j) of this subsection, financi
based Medicaid is determined based on household income, as defined in paragraph (c
Household composition is determined separately for each individual, see paragr
details on household composition.

(¢} Household income®

(1) General rule. Except as provided in paragraphs (c)(2) throug
for MAG!-based Medicaid is the sum of the MAGI-based inc
subsection, of every person included in the individual's
subsection.

&Ubsection, household income
fined in paragraph {d) of this
efined in paragraph (e} of this

(2}  Income of children and tax dependents

{i} The MAGI-based income of a perso ed in'the household of their natural, adopted, or
step-parent, and is not ex ile a federal tax return? for the benefit year in
which eligibility for Medic; fermined, is not included in household income whether or not

(ii)

dependent described in paragraph (e)(3)(i) of this subsection
hild who expects to be claimed as a tax dependent by another

ing determined, is not included in the household income of the tax filer
ependent files a federal tax return.

(3)

(4) Fivespercent disregard. Effective January 1, 2014, in determining the eligibility of an individuat for

442 CFR §435.4

542 CFR § 435.603(c).

& 42 CFR § 435.603(d).

7 As required under section 6012{a)(1) of the Code.

8 id
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Medicaid under the efigibility group with the highest income standard under which the individual may be
determined eligible using MAGI-based methodologies, an amount equivalent to 5 percentage points of
the FPL for the applicable family size is deducted from household income.

{5) Spopsored noncitizens

(i) in determining the financial efigibility of a noncitizen who is admitted to the U tes on or after

August 22, 1996, based on a sponsorship under § 204 of the INA, the incom
sponsor's spouse, if living with the sponsor, must be counted as availab)
four of the conditions set forth in (A) through (D) below are met. The r¢
continues until the noncitizen is naturalized or credited with 40 quglifyi
SSA (as described in (ii) below). Children and pregnant womeny
bar pursuant to § 17.03(c)(8) are not subject to these provisi

pt from the five-year
conditions are as follows:

eloped by the United States

(A) The sponsor has signed an affidavit of support on
requirements of § 213A(b) of INA;

Attorney General as required by PRWORA to conf

ence, and a five-year period of ineligibility

(B} The noncitizen is lawfully admitted for per
nded;

for Medicaid following entry to the Uni

{C) The noncitizen is not battered; and

ed 8n le to obtain food and shelter without assistance,
viding adequate support.

eir marriage as long as the noncitizen remains married to such spouse or such spouse
is deceased.

) No qualifying quarter of coverage for any period beginning after December 31, 1996 may be
credited to a noncitizen under (i) or (1) above if the parent or spouse, as the case may be, of
such noncitizen received any federal means-tested public benefit during the period for which the
qualifying quarter of coverage is credited. Federal means-tested benefits for this purpose do not

include:

)] Emergency medical assistance;
(1)  Short-term, non-cash, in-kind emergency disaster refief;
(i)  Assistance under the National School Lunch Act or the Child Nutrition Act of 1966:

{IV)  Public health assistance for immunizations or testing and treatment of symptoms of
communicable diseases not paid by Medicaid,
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(V}  Payments for foster care and adoption assistance under parts B and E of Title IV of the
Act, under certain conditions;

(V)  Programs, services or assistance specified by the Attorney General;

her Education Act

(Vi) Programs of student assistance under Titles IV, V, IXand X of t
of 1965, and Titles 1, VIi and VIH of the PHS Act;

(VII)  Means-tested programs under the Elementary and Secondary Edi Act of 1965,
(IX)  Benefits under the Head Start Act; or
(X)  Benefits under the Job Training Partnership Act.

(d) MAGI-based income.® For the purposes of this subsection, MAGI eans income calculated

using the same financial methodologies used to determine MAGI

(1)  Anamount received as a lump sum is counted as inco
required by federal law with respect to qualified lotte

(2) Scholarships, awards, or fellowship grants us ;
excluded from income. ;

(3) American Indian/Alaska Native s Ehe following are excluded from income:

Federally protected rights regarding off-reservation hunting, fishing, gathering, or usage of
natural resources,

{iv) stributions resulting from real property ownership interests related to natural resources and
improvements:

{A) Located on or near a reservation or within the most recent boundaries of a prior federal
reservation; or

942 CFR § 435.603(e).

10 Bipartisan Budget Act of 2018, section 53103, CMS SHO Letter No. 19-003 (August 22, 2019).
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{B) Resulting from the exercise of federally-protected rights relating to such real property ownership
interests;

{v) Payments resulting from ownership interests in or usage rights to items that have unique religious,
spiritual, traditional, or cultural significance or rights that support subsistence or a traditional lifestyle
according to applicable tribal law or custom;

(vi) Student financial assistance provided under the Bureau of Indian Affairs edugg

(e) Household

(1) Ingeneral. For purposes of household composition:

(iy "Child” includes a natural or biological, adopted or step-chi

(2) Basic rule for tax filers not cla
federal tax return for the benefit year in which
made, and who does not expect to be clait

3

made, &household is the household of the tax filer claiming such individual
at the household must be determined in accordance with paragraph (e)(4)

renewal of eligibility is
as a tax dependent, &

xpect to file a joint federal tax return; and

adividuals under the age specified under paragraph (e){4)(iv) of this subsection who expect to be
claimed as a tax dependent by a non-custodial parent. For purposes of this paragraph:

-{A) The custodial parent is the parent so named in a court order or binding separation, divorce, or
custody agreement establishing physical custody; or

(B} If there is no such order or agreement, of in the event of a shared custody agreement, the
custodial parent is the parent with whom the child spends most nights.

{(4) Rules for individuals who neither file a tax return nor are claimed as a tax dependent. In the case of an

individual who does not expect to file a federal tax retumn and does not expect to be claimed as a tax
dependent for the benefit year in which an initial determination or renewal of eligibility is being made, or
who is described in paragraph (e)(3)(i), (€)(3)(ii), or (&)(3)(iii) of this subsection, the household consists of
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the individual and, if living with the individual:
{i) The individual's spouse;

(i) The individual's children under the age specified in (iv) of this paragraph (e){4}; and

(i) In the case of an individual under the age specified in (iv) of this paragraph (e individual's
parents and siblings under the age specified in (iv) of this paragraph (e}(4). {

{iv) The age specified in this paragraph (e)(4) is age 19 or, in the case of

{5) Couples. in the case of a couple living together, each spouse is includge hold of the other
spouse, regardless of whether they expect to file a joint federal tax whether one spouse

expects to be claimed as a tax dependent by the other spouse

(6) Households of individuals whom tax filer cannot establish as nt. For purposes of paragraph
(€)(2) of this subsection, if, consistent with the proceduge
56.00, a tax filer cannot reasonably establish that anef
benefit year in which Medicaid is sought, the inclusi
determined in accordance with paragraph (e}{

(f) No resource test or income disregards.'? In { , dividual whose financial eligibility for Medicaid is

determined in accordance with this

(1)  Apply any resources test; or

{2) Apply any income or nse disregards under §§ 1902(r)(2) or 1931(b)(2)(C), or otherwise under Title
XIX of the Act, except as provided in paragraph (c}{(4) of this subsection.

(g) Budget period’?

(1)

éént beneficiaries. For an individual who has been determined financially eligible for Medicaid using
MAGI-based methods set forth in this section, AHS will base financial eligibility on projected annual
old income and family size for the remainder of the current calendar year.

@

(h) Alternative methodology to avoid eligibility gap. ™ If an individual who meets the non-financial eligibility

11 See, § 6013 of the Code.
12 4 CFR § 435.603(g).
13 42 CFR § 435.603(h).

1442 CFR § 435.603(i).
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requirements for Medicaid is determined to be financially ineligible for Medicaid using the MAGI-based
Medicaid methodologies set forth in this subsection, but their household income is determined to be less than
100 percent of the FPL using the MAGI methodologies for determining eligibility for APTC and CSR, as set
forth in § 28.05, the individual's eligibility for Medicaid will be determined using the MAGI methodologies set
forth in § 28.05.

() Eligibility groups for which MAGI-based metheds do not apply. ** The financial methodoics in this
Except for the individuals described in (1) of this paragraph (i), the financial methgdtRiach
(MABD financial eligibility standards) will be ussd o determine Medicaid eligibilis

(1) Me, including, but not

ividuals deemed to be

(a) In general. Income eligibility of an individual requesting medically-needy MCA is determined by calculating the
individual's MAGI-based income as described in § 28.03(d). The individual's MAGl-based income is then
adjusted, if applicable, by apportioning the income of financially responsible family members according to the

542 CFR § 435.603(j).

18 42 CFR § 435.603(k).
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requirements set forth in paragraph (b) of this subsection.

For the individuals who may qualify for medically-needy MCA, see § 7.03(a)(8).

(b) Financial responsibility of relatives and other individuals”

(1) Financial responsibility of relatives and other persons for the individual is limited to
(i) A spouse for their spouse when both are living in the same household; a

same household unless the child is pregnant or a parent whos
and they make a monthly (or more frequent) room or board pa

(2) Except for a spouse of an individual or a parent for a child w

(3) When a couple ceases to live together, only the inco
together.

(c) Spenddown. The income spenddown provisi
medically-needy MCA. For purpose:
(b} above as financially responsible
responsibility group as that term is

The aggregate MAGI of all other individuals who:

(i) Are included in the tax filer's household (as defined in paragraph (d) of this subsection); and

(i) Are required to file a federal income tax return for the benefit year.

17 42 CFR § 435.602.

1 26 CFR § 1.36B-1(e).
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(d) Household. The household consists of the tax filer, the tax filer's spouse (if married within the meaning of 26
CFR § 1.7703-1), and all individuals claimed as the tax filer's tax dependents. As described in § 58.02(b)(2),
married couples must file joint federal tax returns in order to be considered for APTC and CSR, unless the tax
filer meets the exception criteria defined in § 12.03(b) {victim of domestic abuse or spousal abandonment).
Parties to a civil union may qualify for ARPTC and CSR by filing separate tax returns.

29.00 Financial eligibility standards — Medicaid for the aged, blind, and d
(01/01/2023, GCR 22-032)

29.01 Introduction (01/15/2017, GCR 16-098)

An individual who meets the nonfinancial and categorical requirements for MAB Ut eet the financial
requirements specified in this section. AHS determines financial eligibility ingiliding Medicaid coverage of
long-term care services and supports under MABD.

ntable income and couniable
mounts to standards based on the
{ eligibility is to identify the members of

To determine an individual's financial eligibitity for MABD, AHS ¢
resources of the individual's financial responsibility group and cq
size of the individual's Medicaid group. The first step in determ
the individual's financial responsibility group and the me
disabled individual requesting MABD is always a memb

The rutes for forming the Medicaid grou

The rules on resources are specified i 7 hrough 29.10.

(a) Child

under age 18 or is a student under age 22;
(i) Has always been single; and
(iify Lives with a parent.
{A} A child is not considered living with a parent when:
{I}  The parent has relinquished control to a schooi or vocational facility;
(I The chiid is confined to a public institution or is in the custody of a public agency;,

(Il The child is a member of the armed forces;
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(V) The child lives in a private nonmedical facility; or
(V)  The child has been admitted to long-term care.

(B) A child away at school who returns to a parent’s home for vacations, holid
weekends is considered living with that parent.

, Or some

(2)  Anindividual who qualifies for the Katie Beckett coverage group (see § 8.05(k)(6)) nsidered a
child for the purposes of determining their financial eligibility for MABD.

(3) An individual is no longer considered a child on the first day of the month
which they no longer meet the definition of child.

the calendar month in

(b} Adult. An individual who is not a child.

(c) Eligible child. For purposes of deeming, as described in § 29.05,
under the age of 18, who lives in a household with one or boti
financial eligibility requirements for MABD.

is a natural or adopted child
ot married, and meets the non-

(d) Ineligible child. For deeming purposes, a child, as
non-financial criteria for MABD, lives in the same

Jiofthis subsection, who does not meet the
‘thg,individual requesting MABD, and is:

(1) The natural child or adopted chi
{2) The natural or adopted child

{3} The natural or adopte vidual's parent or of the spouse of the individual's parent.

(e)

Ineligible parent. For deemi es, a person who does not meet the non-financial criteria for MABD, lives

29.03 Formation of the financial responsibility group (01/15/2017, GCR 16-098)

& In general. The financial responsibility group for MABD consists of the individuals whose income and
resources are considered available to the Medicaid group in the eligibility determination. With some
exceptions, spouses are considered financially responsible for each other, and parents are considered
financially responsible for their children. The following paragraphs set forth the rules for determining

membership in the financial responsibility group and the portion of the group’s income considered available to
the Medicaid group.

{(b) Financial responsibility group for an adult. The financial responsibility group for an adult requesting MABD,
including Medicaid coverage of long-term care services and supports under MABD, is the same as the adult’s
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(c)

(d)

{3) A non-citizen is cred

Medicaid group.

Financial responsibility group for a child. The financial responsibility group for a child requesting MABD
includes the child and any parents living with the child untit the child reaches the age of 18.

Financial responsibility group for a sponsored noncitizen

(1) The financial responsibility group for a noncitizen admitted to the United States o

and the sponsor’s spouse, if living with the sponsor, when all four of the co
{iv) below are met. Children and pregnant women who are exempt fro

(i) The noncitizen is lawfully admitted for permanen
MABD foliowing entry to the United States,

{2) The financial responsibility of a spe&iisor continues until the noncitizen is naturalized or credited with 40

qualifying quarters of && SSA (see (3) below for crediting of qualifying quarters).

following gualifying quarters of coverage as defined under Title i of the

on-citizen;

ked by a parent of such non-citizen while the non-citizen was under age 18 unless the
ed any federal means-tested public benefit during the period for which the qualifying
of coverage is credited after December 31, 1996;

hose worked by a spouse of the non-citizen while they were spouses, as long as the non-citizen
Femains the spouse or the spouse is deceased and the spouse did not receive any federal means-
tested public benefit during the period for which the qualifying quarter of cover is credited after
December 31, 1996;

{iv) For this purpose, federal means-tested benefits do not include:

(A) Emergency medical assistance;
(B} Shortterm, non-cash, in-kind emergency disaster refief;

(C) Assistance under the National School Lunch Act or the Child Nutrition Act of 19686;

Part 5~ Page 11 (8ec¢.29.00, Sub.29.03)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

(D) Public health assistance for immunizations or testing and treatment of symptoms of
communicable diseases not paid by Medicaid,

(E) Payments for foster care and adoption assistance under parts B and E of Title IV of the Act,
under certain conditions;

(F) Programs, services or assistance specified by the Attorney General;

{(G) Programs for student assistance under Titles 1V, V, IX, and X of the High on Act of

1965, and Titles 11, VIi, and VII1 of the Public Health Service Act;
(H) Means-tested programs under the Elementary and Secondary E 1985;
() Benefits under the Head Start Act; or
(J} Benefits under the WIA.

29.04 Formation of the Medicaid group (01/15/2017, GCR 16-0

“included in the financial eligibility
s for determining membership in the
f the financial responsibility group to

{(a) Ingeneral. The Medicaid group consists of individuals whe
determination for MABD. The following paragraphs s
Medicaid group. AHS compares countable income
maximums based on the size of the Medicaid grg

()] questing MABD, including Medicaid coverage of long-term
a Medicaid group of one.

(c)

(1} When spouses are living't her, both the individual requesting MABD and the individual's spouse are
djvidual’s Medicaid group, a Medicaid group of two, unless one of the

(2)

pouse dies or the couple separates.
hen one spouse is fikely to need long-term care for fewer than 30 consecutive days.

(i) When the resources of the couple are assessed and allocated as of the date of initial application for
Medicaid coverage of long-term care services and supports under MABD.

(d) Exceptions for an adult with a spouse. An adult requesting MABD with a spouse is treated as a Medicaid
group of one in the following circumstances:

{1) When one spouse is applying for Medicaid coverage of long-term care servicés and supports under
MABD, they are considered a Medicaid group of one for:

(i) The determination of their initial and ongoing income eligibility; and
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(iiy Resource reviews of their sligibility.

(i) AHS considers the spouses to be no longer living together as of the first day of the calendar month
one spouse begins receiving Medicaid coverage of long-term care services and supports under
MABD. This remains true even if the other spouse begins receiving Medicaid goverage of long-term
care services and supports in a subsequent month.

(2) When AHS determines the sligibility of one spouse for MABD when the other spoyl
Medicaid coverage of long-tenn care services and supports in a homs and ¢

(3) When both spouses are admitted to the same residential care home, each
Medicaid group of one if the residential care home is designed for fi

{4) When both spouses have been admitted to the same institutio ‘care in the same month and
have lived there at least six months beginning with the first
for purposes of determining gach spouse’s eligibility for Med age of long-term care services and
supports under MABD, each spouse is considered a MEOT
initial and ongoing income eligibility and resource re®igvs
advantage, they may be considered a Medicaid gea

-{5) When one spouse is receiving custodial
considered a Medicaid group of o

(e) Medicaid group for a child
{1) A child requesting MA

(2)

is treate a Medicaid group of one.

together are both requesting MABD, they are treated as two Medicaid

When a parent and child [
“ags t living with a spouse. If the parent is living with a spouse, the parent and

e ig ual requesting MABD. When the deeming rules apply, it does not matter whether the resources or
the other person are actually available fo the individual.

{b) Categories of people whose income and resources are counted

(1) Resources and income from two categories of people may be counted as belonging to the individual.
These people are members of the individual’s financial responsibility group. AHS considers:

(i) Spousal resources and income to decide whether it must deem some of it to the Medicaid group;
and

(i) Parental resources and income for an eligible chiid to decide whether it must deem some of it to the
Medicaid group.
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29.06 Temporary absences and deeming rules (01/15/2017, GCR 16-098)

(a)

(b)

(c)

(d)

()

(2)  §29.10 specifies the resources counted when determining MABD financial eligibility.

(3) § 29.14 specifies the income counted when determining MABD financial eligibility.

Effect of temporary absence. For purposes of deeming, during a temporary absence, t
continues to be considered a member of the individual's household.

person

Definition of temporary absence. A temporary absence occurs when the individ
parent, or an ineligible child leaves the household but intends to and does
next month.

ineligible spouss,

Treatment of absences due to schooling. An eligible child is consi
{or parents’) household if they are away at school but come hom
are subject to the control of their parent(s).

y absent from their parent’s
kends or lengthy holidays and

Absences related to active duty assignment. If the individis
household due solely to a duty assignment as a m

le spouse or parent is ahsent from the
ed forces on active duty, that person is
{inless evidence indicates that the individual's
in the same household. When such evidence
exists, AHS stops deeming their reso ning with the month after the spouse or parent no

In general

(1) Resources are ca

urces are treated in different ways depending on the rules of the coverage group involved and the
d liquidity of the resource.

(3) Resources are counted based upon their availability and the ease with which they can be converted into
cash. Availability is often affected when more than one person has an ownership interest in the same
resource.

(4) Resource limits vary depending on the type of category and services, and the size of the Medicaid group.
Resource eligibility for each coverage group is determined by comparing the resources of the financial
responsibility group to the resource limit based on the size of the Medicaid group. Resource maximums
are specified in Vermont's Medicaid Procedures Manual.

(5) Al resources of the members of the financial responsibility group must be counted except those
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specifically excluded. See § 29.08 for the resource exciusion rules.

(6) Equity value as well as availability is considered when determining the amount of a resource that counts.
in general, equity value means the price an item can be reasonably expected to sell for on the iocal open
market minus any encumbrances. See § 29.09 for the general rules on valuing co ble resources.

(b) Types of resources. This paragraph describes some of the kinds of resources the availg af which are

considered in determining MABD eligibility. The descriptions are divided into two cate iquid
resources and liquid resources. Except for cash, any kind of property may be eit liquid. The
liquidity {or nonliquidity) of a rescurce has no effect on the resource’s countabili

purposes.

{1} Definition; Nonliguid resources. A nonliguid resource means propert!
personal property that cannot be converted to cash within 20
insurance and burial funds, described below, are some of th
Certain other noncash resources, though they may occz
These include, but are not limited to, household goo
machinery.

t cash, including real and

g3l property, life estates, life
mmon kinds of nonliquid resources.
Uid, are nearly always nonliquid.
onal effects, vehicles, livestock, and

(il Real property. Land and generally wh
29.08(a) for information on the reso)

warowing on, or affixed to land. See §
of real property.

(i) Life estates. Life estate
referred to as the “life t

gement entitling the owner of the life estate (sometimes

( ent, and otherwise profit from real or personal property
of a life estate sometimes may have the right to sell the life estate,
rights to the property. Ownership of a life estate may be

es, such as a new spouse. The document granting the life estate
he life estate and the right of the owner of the life estate to sell or

vy rights were retained. See § 29.08(a)(6) for information on the resource

by an insurance company but may also be sold by other financial institutions, such as
firms. See § 29.08(b) for information on the resource exclusion of life insurance.

The following are terms related to life insurance:

(A) Face value. The amount the life insurance policy pays the designated beneficiary upon the death
of the insured.

(B) Term life insurance. A life insurance policy that does not accumulate any cash value as
premiums are paid.

{C) Whole life insurance (sometimes called ordinary life, limited pavment or endowment insurance).
A life insurance policy that accumulates cash value as premiums are paid. |t may also pay
periodic dividends on this value when all premiums have been paid. These dividends may be
paid o the owner, or they may be added to the cash surrender value (defined below} of the
policy.
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(D)

(E)

(iv) Buriat Funds

(A)

(8)

(C)

(2)

(B)

cash within 20 wog
funds, and money "

Cash surrender value (CSV) of whole life insurance. The amount the owner would receive if the
life insurance policy wers terminated before the insured dies. It is a form of equity that

accumulates over time as life insurance premiums are paid. The owner may borrow against the
CSV according to the terms of the policy. A loan against a policy reduces its CSV.

or organization
he group policy
CSV.

Group policy. A life insurance policy that is usually issued through a comp&
insuring the participating employees or members and, perhaps, their famil
may be paid partially by the employer. A group insurance policy general

fch includes expenses

fial spaces) through

nclude contracts, trusts, or

e burial funds include

oy ahsfige through time (e.g., when
™ the rasource exclusion of burial

Any separately-identifiable fund clearly designated for burial expe
for burial spaces, items related to burial spaces and serviceg®
the title to the fund or by a sworn statement provided. Burigffug

eated as a burial fund if owned by a
determining an individual's MABD

For the purposes of determini

burial funds and include BuE tes, crypts, mausoleums, caskets, urns, and other

repositories customagi®: d Pedlitic lly used for the deceased’s bodily remains. ltems related
to burial spaces incldg £ Mited to, vaults, headstones, markers, plaques, and burial
containers for caskets™ fces related to burial include, but are not limited to, embalming,

opening and glosing of theggravesite, and care and maintenance of the gravesite, sometimes

nts in financial institutions; retirement funds; stocks, bonds, mutual
#iMds; annuitiss; mortgages and promissory notes; and home equity conversion

AcChunts in depository financial institutions such as banks and credit unions include, but are not
limited to, savings accounts, checking accounts, joint fiduciary accounts, and certificates of
deposit. Depository institutions may also manage mutual fund and money market fund accounts
for depositors. :

Nondepository financial institutions, such as brokerage firms, investment firms, and finance
companies, aiso offer certificates of deposits as well as accounts and services related to the
purchase and sale of stocks, bonds, mutual funds, money market funds, and other investments.

(i) Stocks, bonds, and funds

(A)

(8)

Legal instruments authenticating an investment, such as stocks, bonds, mutual funds, and
money market funds pay interest at specified intervals, sometimes pay dividends, and are
convertible into cash either on demand or at maturity.

U. S. savings bonds are obligations of the federal government. Unlike other government bonds,
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they are not tradable in the usual sense through brokers and security traders and, as described

below, the value of the bond depends on its type. See § 29.08(i}(11) for information on the
resource exclusion of U.S. savings bonds.

()  Series E and EE bonds are sold at one half of their face value and increase in
redempfion value as interest accrues.

{ih  Series | bonds are sold at their full face value and increase in red an value as
interest accrues.

()  Series H and HH bonds are soid at their full face value a increase in value.
instead, they pay interest to the owner each six month

(i} Annuities. A contract reflecting payment to an insurance compé
other registered or licensed entity; it may also be a private
two phases to an annuity: An accumulation phase and g
resource for MABD eligibility purposes is impacted b
Annuities vary in how they accumulate and pay of
payment of a single lump sum or by payments &

charitable organization, or
veen two parties. There are
phase, and their countability as a
the annuity is in (see below).

flities may accumulate money by

le, which accumulate interest over time.
rred to as "matured”), money is paid to the

n to an annuity: The writer of the annuity, usually an

to as the annuitant). There may aiso be a third party to the annuity
an the owner is the annuitant.

cheficiaries may be revocable or irrevocable. A revocable beneficiary can be changed
by the owner of the annuity at any time. An irrevocable beneficiary can be changed only
by the written permission of that beneficiary.

in addition to the beneficiary described in (Il) above, annuities can also provide for a
contingent beneficiary or residual beneficiary. A contingent or residual beneficiary will
receive annuity payments upon the occurrence of a specified condition.

(B} Types of annuities. There are many types of annuities. For MABD purposes, AHS considers
whether annuities of any type are available as a liquid resource. Since annuities are trust-ike

instruments, terminology similar to trusts is used when it describes the availability of cash from
annuities.

()  Annuilty naming revocable beneficiaries. An annuity that names revocable beneficiaries
is available to the owner because the owner can change the beneficiary. This type of an
annuity is considered a countable resource for purposes of the owner's MABD eligibility.

See subsection 29.09(d){1) for information on how {o value an annuity when itis a
countable resource.
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()  Annuity that can be surrendered, cashed in or assigned. An annuity that can be
surrendered, cashed in or assigned by the owner is presumed to be a revocable

annuity. A revocable annuity is considered a countable resource for purposes of the
owner's MABD eligibility. An annuity is presumed to be revocable when the annuity
contract is silent on revocability. See § 29.09(d)(1) for information on how to value an
annuity when it is a countable resource. :

() Annuity owned by someone other than the applicant or spouse.
unavailable resource for purposes of MABD eligibility when the o

not the individua! requesting MABD or the individual's sp
spouse has abandoned all rights of ownership. However,
are being made to the individual (or spouse), those paym
income to the individual (or spouse).

e annuity is
individual or their
ants from the annuity
be counted as

(C) Standard of review
{}  Forthe purposes of MABD eligibility:
ered a countable resource of the

by the owner. See § 28.09(d)(1) for
hen it is a countable resource.

() An annuity in its accumulation.p
owner because it can be liquids
information on how to vi

ay be'excluded as a resource of the owner if

{i) Anannuity in its paysb
in criter} 08({d)(1) for information on the resource exclusion

certain crit

(I For purpose {BD for long-term care, an annuity purchased, or subjected to certain
i individual or their spouse on or after February 6, 2006, is subject to

§ 25.03(h) for information on transfer analysis of annuities.

{iv} Mortgages

rtgageowned by an individual, as the creditor, may be excluded as a resource if certain
ia are met. See § 29.08(d)(2) for information on the resource exclusion of a mortgage. If a
is a countable resource of the individual, see § 29.09(d)(5) for information about the

( Written promises to pay a certain sum of money to a certain person, the bearer, upon demand or
on a specified date.

{B) A promissory note owned by an individual, as the bearer, may be excluded as a resource if
certain criteria are met. See § 29.08(d)(2) for information on the resource exclusion of a
promissory note. If a promissory note is a countable resource of the individual, see § 29.09(d){5)
for information about the valuation of the promissory note.

(vi) Retirement funds. Any resource set aside by a member of the individual's financial responsibility
group to be used for self-support upon their withdrawal from active life, service, or business.
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Retirement funds include but are not limited to IRAs, Keogh plans, 401K plans, pensions, mutual
funds, stocks, bonds, securities, money market accounts, whole life insurance, and annuities. The
value of a retirement fund is the amount of money that can currently be withdrawn from the fund.

See § 29.08(i)(5) for information on the resource exclusion of retirement funds

See § 29.08(f) for
information on the exclusion of early withdrawal and surrender penalties. '

(vii) Health savings accounts (HSAs). Accounts used to set aside funds to meet ng
Unless the individual can demonstrate that the funds in their HSA are n
is a countable resource.

(c) Resources managed by a third party. Resources, liquid and nonliquid, ms
are not limited to, trusts, guardianship accounts, and retirement funds. :
responsibility group managed by a third party {e.g., trustee, guardi
attorney) are considered available to the member as long as the
of the resource or the third party has the legal authority to dispos
without the member's direction.

f a member of the financial
or agent under a power of
frect the third partly to dispose
source on the member’s behalf

{1) Definitions

(i} Guardian. A person or institution a
another person, such as a migg
be available for the suppogfnd

(i)

rney to be executed according to certain formalities, such as being signed,
wiedged. Funds managed by an agent under a power of attorney are not
and cannot be counted as resources of the agent.

e benefits on behalf of another person. A representative payee has responsibilities to use
hese payments only for the use and benefit of that person, to notify the payer of any event that will
affect the amount of benefits the person receives or circumstances that would affect the

rformance of the representative payee's responsibilities, and account periodically for the benefits
received. Funds managed by a representative payee are not property of the representative payee
and cannot be counted as resources of the representative payee.

(iv) Trust. A trust is a property interest where property is held by an individual or an entity (called a
"trustee”) subject to a fiduciary duty to use the property for the benefit of another person (the “trust
beneficiary”). A trust includes a legal instrument or device that is similar to a trust but may not be
called a trust. See § 29.08(e) for information on resource exclusion of trusts. The following are terms
related to trusts:

(A) Grantor (also known as settler or trustor)
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(Il  The person who transfers liquid or nonliquid property to another person or entity (the
“trustee”), with the intention that it be held, managed, or administered by the trustee for
the benefit of one or more persons (the “grantees”) In some cases, the grantor is named
as a grantee.

(I A person is considered the grantor of a trust if:

(i) The assets of the person were used to form all or part of th
and

s of the trust;

(il One of the following established the trust:

{A) The person,

(B) Another person, court, or administratiyeaoo’

of or on behalf of the person; or .

' grantee(s). In most cases, a trustee does
not have the Iega! right to use the fr #heir own benefit. Some, but not all, trusts

(CY Another person, court, or adngitay
the request of the person.

(B) rug;eg The person or entity (such as

: pensation to the trustee for managing the trust as
le costs associated with managing the trust property.

(C) Granptee (also known gs: . The person or entity that receives the benefit of a trust. A
trust can hav , more than.one grantee at the same time; it can also have different grantees under

(D) 1 ings). Monies earned by tha trust property. |t may take
@interest, dividends, or rental payments. These amounts may be

¥rincome to any person legally able to use them for their support and

. The property that the grantor transfers to the trustee

G) Residual beneficiary. The person or entity named in the trust to receive the trust property upon
termination of the trust.

29.08 Excluded resources {01/01/2023, GCR 22-032)
This subsection specifies the resources whose value is excluded in determining MABD eligibility.
{a) Real property
(1) Home and contiguous land

(i) Definition. Home means the property in which an individual resides and has an ownership interest
and which serves as the individual's principal place of residence. This property includes the shelter
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in which the individual resides, the land on which the shelter is located, related outbuildings, and
surrounding property not separated from the home by intervening property owned by others. Public
rights of way, such as roads that run through the surrounding property and separate it from the
home, will not affect the exemption of the property. The home includes contiguous land and any
other nonresidential buildings located on the contiguous land that are related tg.the home.

{i) Exclusion

{A) Except when determining an individual's eligibility for Medicaid co rm care
services and supports, a home is excluded as a resource, regardl

{B) For Medicaid coverage of long-term care services and suppg
resource when the equity in the home is substantial. See \4
Manual for the current substantial home equity limit; see §%
exceptions to the application of the substantial home,
considered as a resource when determining wheth
be subject to a penalty period (see § 25.00)

it.sBne home may also be
e has been transferred and should

{C) The home exclusion applies even if the ow g an effort to sell the home.

from the home due to institutionalization,
provided they have not placed the h le trust, and any one of the following three

conditions is satisfied:
4]
(1H

Hip to the owner that is one of the folloWing: éhitd, step-child, or
Bhild; parent, step-parent, or grandparent; aunt, uncle, niece, or nephew;
r or sister, step-brother or step-sister, half brother or half sister; cousin; or in-

e owner has a medical condition that prevented them from residing in the home
hefore institutionalization.

Unless one of the exceptions listed in (D) applies, the home becomes a countable resource
when the owner moves out of the home without the intent to return, because it is no longer their
principal place of residence.

(F) Temporary absences, such as for hospitalization or convalescence with a refative, do not affect
the determination of the owner’s principal place of residence.

(2) Proceeds from the sale of an excluded home

(i) Proceeds from the sale of a home is excluded to the extent that the owner intends to use the
proceeds and, in fact, uses or obligates them to purchase or construct another home within three
months of the date the proceeds are received.

(i) Use of proceeds from the sale of a home to pay costs of another home will be excluded only if the
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other costs are paid within three months of the sale of the home. Such costs are limited to the down
payment, settlement costs, loan processing fees and points, moving expenses, necessary repairs to
or replacements of the new home's structure or fixtures (e.g., roof, furnace, plumbing, built-in
appliances) identified and documented prior to occupancy, and mortgage payments for the new
home.

(i) The value of a promissory note or similar instaliment sales contract constitut eed.” Other
proceeds consist of the down payment and the portion of any instaliment am
payment against the principal. These are also excluded if used within 3.

the replacement home.

(iv) When all of the proceeds are not timely reinvested as specifie ygrtion of the proceeds
retained by the owner are combined with the vaiue of the pro
contract and counted as a resource beginning with the e month the note or
contract is executed. If the entire proceeds are fully reinys itia replacement home at a later
date, the value of the note or contract and reinvest eds gre excluded beginning with the
month after the month in which they are reinve: L roceeds not reinvested as specified
above remain a countable resource until fully r

Reai property up-for-sale

(i} Real property is excluded fr & resource as fong as the owner verifies that they
HiReasonable efforts to sell property means taking all

essary to sell the property depend on the method of sale. An owner may
berty with a real estate agent or undertake to sell it themselves.

(A) Advertise the property in at least one of the appropriate local media continuously;

) Place a “For Sale” sign on the property continuously, unless prohibited by zoning regulations;
(C) Conduct open houses or otherwise show the property to prospective buyers; and

(D) Attempt any other appropriate methods of sale.

(v} If any prospective buyer makes a reasonable offer for the property, the owner must accept itor
demonstrate why it was not a reasonable offer. Any offer of at least two-thirds of the most recent
estimate of the property’s fair market value is considered a reasonable offer.

(vi) Fair market value means:

{A) A certified appraisal; or
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(B) An amount equal to the price of the property on the open market in its locality at the time of the
transfer or contract for sale, if earlier.

(4) Home equity conversion plans

(i) Definition. Home equity conversion plans are financial instruments used to se

ogie

loans with real

(i) Exclusion as a resourca in month received. In the month of receipt, fugffS agow
property receives from any home equity conversion arrangements on g '
excluded as a resource. Any funds received from a home equi
after the month of receipt are counted as a resource beginnin

For information on the treatment of the funds for purpos

(5) Jointly-owned real property

(i) Exclusion due to joint owner's refusal to sell

() Thejointo
application.

{B) The addition
a new joint

rty serves as the principal place of residence for one or more of the other joint owners;
(B) Saile of the property would result in loss of that residence; and
) No other housing would be readily avaitable for the displaced other owner.
(6) Life estates

() Treatment of life estate interest created on or after July 1, 2002. For a life estate ownership in real
property created on or after July 1, 2002;

(A) The value of the life estate is excluded as a resource when the life estate owner does not retain
the power fo sell or mortgage the real property. For purposes of eligibility for Medicaid coverage
of long term care services and supports, however, the life estate may be considered as a
resource when determining whether it has bheen fransferred and shouid be subject to a penalty
pernod (see § 25.00).
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(B) When the life estate owner retains the power to sell or mortgage the real property, including any
remainder interest, the value of the life estate is excluded only if the life estate is an interest in
the life estate owner's home (§ 29.08(a)(1)). Otherwise, the value of the life estate is counted.
For this purpose, the value of the life estate includes the value of the remainder interest.

(C) When an individual transfers their home and retains a life estate with the ggwver to sell or
mortgage the property, the transfer is not subject to a transfer penalty analZiunder § 25.00.1n
this situation, no transfer has occurred because the individual's ownershigfhterqgt in the home
has not been reduced or eliminated.

(i) Treatment of life estate interest creat fore July 1. 2002. For a life £Statgsbwnership created
before July 1, 2002:

(A) When the life estate owner retains the power to sell the re
interest, the value of the life estate is excluded only if th
basis, such as because it is real property producing g
the life estate is counted. For this purpose, the valu
remainder interest.

tncluding any remainder
is excludable on another

me. Otherwise, the value of
e gstate includes the value of the

(B) The life estate ownership is excluded as a g
the power to sell the real property.

(7) Income-producing real properiy

(iy Non-business real property gN5Ry

business. Real property is excluded as a resource if the real
owner's self-support and used by the owner in a trade or business. For
the property must be in current use in the type of activity that qualifies it

{i} Real property us

(8) Xsumption. Non-business real property is excluded as a resource of the owner when

--;_- Pcaten at home or a wood lot used to provide fuel to heat the home). When real property
is ygfd to prédluce goods for both home consumption and income production, only the part used to
evalfated for exclusion under (7) above.

(b) Insurance

{1} Exclusion of life insurance

(i) Whola life insurance

(A) Ifthe combined face values of the whole life insurance policies owned by any one member of the
financial responsibility group do not exceed $1500, the cash surrender values of the policies are
excluded.

(B) !f the combined face values exceed $1500, the cash surrender values, excluding any amounts
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up to $1500, and all dividend additions are a countable resource.

(i) Term life insurance. Regardless of its face value, a term life insurance policy is not a countable
resource,

{2) Long-terrn care insurance partnership

nt that
benefit
e issued under

(iy Definition: Qualified State |.ong-Term Care Insurance Partnership. A state pl
provides for the disregard of any assets or resources in an amount equal {o ¢
payments that are made under a long-term care insurance policy (incly
a group insurance contract), but only if: :

(A) The policy covers an insured who, at the time coverage u st becomes effective,
is a resident of such State or of a State that maintains a Q

Partnership;

(B) The policy is & qualified long-term care insurance coi
the Code;

(C) The policy provides some level of inflation prete
the Department of Financial Regulatigfft (g

(D) The policy satisfies any requir
care insurance policy as gegtifi

(F) The issuer of the polf®

() Tothe infGrmation or data reported to the Secretary of HHS (if any), the
infogpat r data required under the minimum reporting requirements developed

to approvat by CMS, assets or resources in an amount equal to the insurance benefit
that are made to or on behalf of an individual who is a beneficiary under a qualified
State long-term care insurance partnership policy are exciuded.

)} This section is further contingent on the passage of changes to 33 VSA § 1908a necessary to
bring the Vermont statute on Long-Term Care Partnership Insurance into conformance with the
requirements of § 6021 of the federal Deficit Reduction Act of 2005.

(c)} Burial Funds Exclusion

(1) For any person whose income and resources are considered in determining MABD sligibility, up to
$10,000 of burial funds are excluded, as long as the person shows that the funds are designated for
burial expenses through the title to the funds or by a sworn statement provided. The funds must be
separately identifiable and not commingled with other funds.

{2) Burial funds may be excluded as of the first day of the month in which the person whose income and
resources are considered in determining MABD eligibility established it. Interest and appreciation accrued
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on burial funds are excluded if the funds have been left to accumulate.

(3) The value of certain burial spaces, if not fully paid, may also be exciuded under the allowable limit of
$10,000 for each person whose income and resources are considered in determining MABD eligibility.
Such spaces must be held for the burial of a member of the individual's immediate ily. For this
purpose, the immediate family includes the individual's spouse, children, brothers, siste and parents.

{(4) lrrevocable burial trusts established prior to July 1, 2002 and funded in excess of e excluded

up to the value of the trust as of June 30, 2002.

{d) Other income-producing resources

(1} Annuities

ABD or of their spouse if the
tions:

(i} An annuity is excluded as a resource of an individual re

annuity is in its pay-out phase and meets all of the fo
{A) Has no beneficiary (or'payee) other than { 5| requesting MABD or their spouse,
(B) Provides for payments to the benefi rvals and equal amounts;

{C) Does not exceed the life expectag eficiary as determined by using the actuarial life

(http gev S TAT SitabledcB.html) and set forth in Vermont's Medicaid
Procedures Manuald

)

(E)

i m%use), and names a contingent residual beneficiary other than the individual or their
1 receive any surplus after Vermont Medicaid is paid.

issory notes and other income-producing resources

@

) A promissory note or similar resource that produces income is excluded as a resource of an
individual requesting MABD eligibility or of their spouse if.

{(A) It meets the requirements in paragraph (1){i)(A} through (E) above; or

(B) The owner owned a nonnegotiable or nonassignable promissory note executed before
September 1, 2005 and they can expect to receive the full fair market value of the resource
within their expected lifetime, as determined by using the actuarial life table published by the
Office of the Chief Actuary of the SSA (http://socialsecurity. gov/OACT/STATS/table4c6.html)
and set forth in Vermont's Medicaid Procedures Manual.

(i) All other promissory notes and similar resources that produce income are evaluated for whether they
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are a countable resource as specified in § 29.09(d)(5) or, for purposes of Medicaid coverage of long-
term care services and supports, subject to a transfer penalty as specified in § 25.00.

{(e) Excluded trusts

(1) Ingeneral

(i) Atrustis excluded as a resource if the member of the financial responsibilit
grantee of the trust and cannot revoke the trust or receive frust property
exerciges their full discretion. Trust property is also excluded as a res
member of the financial responsibility group and establishes a trust b
“testamentary trust”), ‘

he grantor or

granfor is a
referredtoas a

(il The following trust property is exciuded as a resource wh
member of the financial responsibility group:

antor or the grantee is a

{A) Trust property in a trust established prior to A
developmentally disabled residing in an iC

the sole benefit of a person who is

(B} Trust property in a trust for which the g
Zebley, 493 U. S. 521 (1990).

bled child under the decision in Sullivan v.

{C) Trust property or any portj hat cannot be made available to the member of

spouse (know :
spouse) to re

s a third-pafty trust) unless the terms of the trust permit the individual (or their
he trust or to have access to it without trustee intervention.

irrevocable trust, including a home placed in an irrevocable trust by an
dividual who intends to return to it, from which no payment under any
d be made fo the individual.

(E) Trust progerty

ial néeds trust that contains the assets of a disabled individual under the age of 85, and
all of the criteria beiow:

{i) For a trust established on or after December 13, 2018, was established through the
actions of the disabled individual, a parent, grandparent or legal guardian of the
disabled individual, or by a court; or

{ii) For a trust established before December 13, 2016, was established through the
actions of a parent, grandparent, or legal guardian of the disabled individual, or by
a court;

(I Was established for the sole benefit of the disabled individual which means that no
person or entity except the disabled individual can benefit from the trust in any way, until
after the death of the disabled individual and then not before Vermont Medicaid receives
sums owed under the payback provision under (lll} below; and
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()  Includes a payback provision which requires that, upon the death of the disabled
individual, any amounts remaining in the trust wili first be paid to Vermont Medicaid in an
amount equal to the total Medicaid payments made on behalf of the disabled individual.

(G) A pooled trust that contains the assets of a disabled individual, and meets all of the criteria
below: ’

()  Was established and administered by a non-profit association;

()  Maintains a separate account for the disabled individual,
investing and management purposes;

sooled for

()  The separate account was established for the sole abled individual;

(IV)  The account was established through the act
grandparent or legal guardian, or by a cou

led individual, their parent,

(V)  The trust contains a pay-back provisi
the separate account for the disable
trust, such amounts will first be paid
Medicaid payments made on pglis

s that to the extent any amounts in
on their death are not retained by the
t Medicaid in an amount equal to the total
abled individual.

vy ided to the trust after the disabled individual
siéct to transfer penalty (see § 25.00) for purposes of
ibility for Medicaid coverage of long-term care services and
(i) Inthe case of a trust with m an one grantor, these exclusions apply only to that portion of the
trust attributable fe esources of a member of the financial responsibility group. In the
case of a trust with than one grantee, the exclusions apply only to that portion of the trust
available for member of the financial responsibility group.

Trusts excluded d

(2)

someone in the member's immediate family would be forced to go without fife-sustaining services
because the trust property could not be made available to pay for the services. For this purpose, the
mediate family includes the member’s spouse, children, brothers, sisters, and parents.

(i) 7 The following situations also would cause undue hardship:

{(A) Funds can be made available for medicai care only if trust property is sold, and this property is
the sole source of income for the member or someone in the member's immediate family, and

(B) Funds can be made available for medical care only if income-producing trust property is sold
and, as a result of this sale, the member or someone in the member's immediate family would
qualify for SSI, Reach Up, AABD, General Assistance, 3SquaresVT, or another public
assistance program requiring a comparable showing of financial need.
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(iv}] Undue hardship does not exist when application of the trust regulations does not cause risk of
serious deprivation to the member of someone in the member's immediate family.

{v} An individual claiming undue hardship must submit a written request and any supporting
documentation. Required documentation from the individual can include, but ig not limited to, the
following:

{A} A statement frem the individual's attorney, if one was involved;

(B} Verification of medical insurance coverage and statements from ders relative to

usage not covered by the insurance; or
(C) A statement from the frustee of the frust.

e the individual undue
ore than a month are

{vi) When application of trust provisions are waived because the
hardship, only amounts actually distributed from the trus}
counted as a resource.

an individual's right to appeal denial of
ue hardship.

(vii) Request for consideration of undue hardship deg
eligibility for any reason, including the determinal

(f) Early withdrawal and surrender penafties

{1} Early withdrawal penalties and
extent that they reduce the v
resources to which this exciu
deposit,

assessed by a financial institution are excluded to the
ilg resource that has been liquidated. Examples of
es are retirement funds, annuities, bonds, and certificates of

(2} Income tax withholding afig:tax penaltls for early withdrawal are not excluded.

{(g) Jointl
owner rebuts the npH availability by:

ownership of funds is at issue; and
(3) Taking one of the following two actions:

(i) If the member of the financial responsibility group owns none of the funds in the account, correcting
the account title to show that the member is no longer a co-owner of the account; or

{ii) Ifthe member owns only a portion of the funds in the account, separating the funds owned by other
actount owners from the member's funds and correcting the account titie on the member’s funds to
show they are solely owned by the member.
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(h) Fiduciary for a joint fiduciary account®

(1) Definition: Joint fiduciary account. A deposit in a financial institution in the name of an owner naming one
or more fiduciaries. The owner makes a clear statement about how the money can be used, and the
fiduciary is required to follow those instructions and keep track of how the money issspent.

(2) Exclusion. When an individual owns a joint fiduciary account, it iscounted as are
individual is designated a fiduciary of a joint fiduciary account, the joint fiduciary a
resource for the fiduciary.

excluded

() Other excluded resources

(1) Household goods, personal effects and other personal property

(i) Except as provided in (i), home furnishings, apparel, pefs ects, and household goods are
excluded as resources. Tools, equipment, uniform

owner's employer or essential to the owner's s so excluded as resources.

(i) Items an owner acquires or holds because it l as an investment are not excluded,
(2) Vehicles
{y Except as provided in (ii), are exciuded as resources. Other vehicles, such as trucks,

boats, and snowmobile
an automobile is unavaila

tided only if they are used to provide necessary transportation (i.e.,
annot be used to transport the aged, blind or disabled individual).

(i) Automobiles or othgr vehicles anipwner acquires or holds because of their value or as an investment
are not excluded.

Independent living

(3)

ts for medical care, assistive technology devices, and home modifications. Any written
%ient, contract, or accord (including modifications) for reasonable and necessary medical
. assistive technology devices, or home modifications not covered by Medicare, private
insurance, or Medicaid and determined by AHS to be needed to keep an individual at home and

out of a skilled nursing facility.

Medical care. Care not covered under AHS’s Choices for Care program, including but not fimited
to, general supervision when required by the cognitive impairment of the individual and/or
unstable medical condition that requires monitoring of the individual.

(C) Assistive technology devices. Any item, piece of equipment or product system whether acquired
commercially off the shelf, modified, or customized, to increase, maintain, or improve the
individual's functional capabilities.

(D) Home modifications. Physical adaptations to the individual's home that ensure the health and

19 8 VSA § 14212
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welfare of the individual, or that improve the individual's ability to perform activities of daily living
or instrumental activities of daily living.

(i) Exclusion. Resources set aside under a contract or contracts for medical care, assistive technology
devices, or home modifications are considered to be available resources uniess all of the following
criteria are met;

(A} The contract is in writing and signed before any services are provided;

{B) The funds, not to exceed a total of $30,000, are held in a separate om other
resources in the sole name of the individual applying for MABD,;

{C) Any amounts due are paid after the services are rendered;

{D) The payments for:

() Medical care or assistive technology servic exceed $500 per month; and

(i Home modifications do not exceed a enditure of $7,500;
(E) The payments fo nonlicensed individu
such services being provided by sim
exceed the amount paid under A4S’

o not exceed the fair market value of
d trained nonlicensed individuals, not to

(P , must be provided specifying the amount of each

given, and the number of hours and dates of service

ion for long term care for more than 45 days if not eligible for the home
r § 24.04(d), or 6 months if sligible for the deduction. In addition,
afyation of the contract ceases the agreement.

n asset of the individual's estate, if the individual is deceased:;

(I An available resource that may not be converted to an excluded resource and must be
applied at the Medicaid pay rate toward long term care services and supports if the
individual is admitted to an institution for long-term care for more than 8 months. In
cases where the individual dies before the resource is fuily expended, the remainder
shall become an asset of the individual's estate; or

()  An excluded resource, if the individual revokes or terminates the contract and continues
to receive services under AHS’s Choices for Care program.

(4} Cashfliquid resources

(i) Income is excluded as a rescurce in the month of receipt, such as an automatic deposit of a social
security check into a checking account.
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(i) Liquid resources used in the operation of the owner's trade or business as property essential fo self-
support are excluded.

(5) Exclusion of retirement funds

(A) The member must terminate employment in order to obtain any paymen nd;

(B} The member is not efigible for periodic payments from the fund an tthaWe the option of
withdrawing a lump sum from the fund; or

(C) The member is drawing on the retirement fund at a rate ¢ ptfteir life expectancy, as
specified in § 25.03(b).

ber must choose the periodic
retirement benefits, but can
in the resources determination for

(i) I the member is eligible for periodic payments or a lum
payments. If the member receives a denial on a claim f
withdraw the funds in a lump sum, the lump sum yg

eking Medicaid coverage of long-term care
hy retirement fund held by the member in

(i) When a member of the financial responsigs
services and supports under MABD
an individual retirement account (!

ange in the title of ownership in order for the fund to be
nefit of the spouse.

(6) perty, income, and food are excluded as resources,

ofany g nt, scholarship, or fellowship used to pay fees, tuition, or other
an education is excluded. Portions used to defray costs of food or

{7)

(8) i y ntome. Savings from excluded income and resources are excluded as resources.

4 rces, including interest earned by the resources accumulated from earnings by a person
workingwith disabilities (see § 8.05(d)) on or after January 1, 2000, and kept in a separate bank
account from other liquid resources, unless no bank within a reasonable distance from the person’s
sidence or place of work permits the person working with disabilities to establish a separate

count without charging fees; and

(i) Nonliquid resources purchased by a person working with disabilities on or after January 1, 2000,
with savings from earnings or with a combination of savings from earnings and other excluded
income or resources,

(9) Resources excluded by federal law. The foliowing are excluded by federal law from both income and
resources:

(i) The value of meals and food commodities distributed under the National School Lunch Act and the
Child Nutrition Act. '
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{i) The value of 3SquaresVT or 3SquaresVT cash-out checks.
{iliy The value of food or vouchers received through the WIC Program.

{iv} The value of food or meals received under the Older Americans Act.

(v} Compensation or remuneration received for volunteer work in ACTION progra
grandparents, RSVP, SCORE, ACV, ACE, VISTA, Senior Companion Prog

fuding foster

(vi} The value of assistance received under the U. S. Housing Act, U. S. Hg ation Act and
the Housing and Urban Development Act.

(vii} The value of relocation assistance to displaced persons under
Property Acquisition Policies Act.

{viii} Per capita distributions to certain Indian Tribes and rec
Tribes.

(ix) Payments received under the Alaskan Native

{x} Grants or loans received for educational g
program.

(xi) Any assistance received

(xii} Any assistance receive
through vendor payments.

{xiii) Compensation pa Americans of Japanese or Aleut ancestry as restitution for their incarceration
during World

. Bettlement payments o victims of Nazi persecution or their legal heirs resulting from
ation of assets during World War if.

rations paid under the Austrian government's pension system.
diation Exposure Compensation Trust Fund payments.

{xvili) Assistance received under the Disaster Relief and Emergency Assistance Act or other assistance
provided under a Federal statute because of a catastrophe which is declared to be a major disaster
by the President of the United States. Comparable assistance received from a State or local
government, or from a disaster assistance organization is also excluded. Interest earned on the
assistance is also excluded.

{xix} Nethertands’ Act on Benefits for Victims of Persecution 1940-19456 payments.

(xx} Any account, including interest or other earnings on the account, established and maintained in
accordance with § 1831(a)(2){F) of the Act. These accounts are established with retroactive SSI
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payments made to a child under age 18 and used in ways specified in the Act. The exclusion
continues after the child has reached age 18.

(xxi) Eamings deposited in a special savings account under the Tangible Assets project managed by the
Central Vermont Community Action Council and authorized by PRWORA.

(xxii) Payments as the result of a settlement in the case of Susan Walker v. Bayer Sration, ef al.

{xxiii) Any resource of a blind or disabled individual that is necessary for the eir approved

(xxiv)  An account established under the Achieving a Better Life E
by that Act.?®

(10) Exclusions for limited periods. The following resources are e r pecéﬁc periods:

(i) Retroactive Social Security and SSUAABD. Ret

(i)

for nine months from th
for good cause.

(i)

(iv)
jonth of receipt. In the second month following the month of receipt, it is
otirce if it has been retained. ' ' '

(vii) Expenses from last illness and burial. Payments, gifts, and inheritances occasioned by the death of
another person provided that they are spent on costs resulting from the last illness and burial of the
deceased by the end of the calendar month following the month of receipt.

(11) Exclusion of U. $. savings bonds

(i) AU.S. savings bond is excluded as a resource during its minimum retention period if the owner of

20 Stephen Beck, Jr., ABLE Act of 2014
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the savings bond requested a hardship waiver based on financial need due to medical expenses and
received a denial from the United States Department of the Treasury, Bureau of Public Debt, Accrual
Services Division in Parkersburg, P. O. Box 1328, Parkersburg, West Virginia 26106-1328.

(i) Upon verification of a denial of a hardship waiver, as described above, a U. S_savings bond is
considered an available resource of the owner following the expiration of the mfignum retention
period. Once the minimum retention period expires, the denial of a hardship wiVetlg not a basis for
exclusion of new bond purchases or other excluded assets purchased with

(i) AU, S. savings bond purchased before June 15, 2004, that has its migfmug™eteftion period expire
after that date, continues to be an excluded resource if it is not redeerfgg¥ exganged, surrendered,
reissued, used to purchase or fund other excluded assets, or of S

000 to the standard $2,000
pouse who resides in and has
Medicaid coverage of long-term
ggitfence provided all other eligibility
Iable until the individual begins receiving
er MABD in an nnshtutmn or m a

(12) Home-based long-term care disregard. An additional resource
resource disregard is allowed for an aged or disabled individ
an ownership interast in their principal place of residence an
care services and supports under MABD to be provid
criteria are met. This additional resource disregard réj
Medicaid coverage of long term care services apsgs
residential care home that provides enhancedfesi =
the requirements for a home upkeep ded . A '=- .04(4)), they are eligible to continue this

(13) Burial spaces. The value of g FLrial sP8ces for the individual, the individual's spouse or any
member of the individual's imm3ae family is excluded as a resource. For this purpose, the immediate
i R, brothers, sisters, parents and the spouses of those individuals.

{a) Ingeneral. Unless an exeeaghort paragraph (d) below applies, the ownership interests of resources of the
members of the fi ial rg

grportion of jointly-owned resources not excluded and countable toward the MABD resource limit is
ined according to the rules in paragraph (c) below.

(3) The equity value of any resource owned entirely by members of the financial responsibility group and not
excluded under § 29.08 is counted toward the MABD resource limit.

(b) Definition: Equity value

(1) The fair market value of the resource minus the total amount owed on it in mortgages, liens, or other
encumbrances.

(2) The original estimate of the equity value of a resource is used unless the owner submits evidence from a
disinterested, knowledgeable source that, in AHS's judgment, establishes a reasonable lower value.

Part 5 - Page 35 (Sec.29.00, Sub.29.09)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

{c) Counting jointly-owned resources

1

)

In general

(i) This paragraph defines each type of joint ownership and the amount of the regource that is counted
when ownership is shared.

(i) When two or more parties share rights to sell, transfer, or dispose of part or
property, the ownership share held by members of the financial respong
prescribed by state law. Shared ownership or control occurs in differe; 1S, including tenancy-in-

commeon, joint tenancy, and tenancy-by-the-entirety. The type of shar nefship involved is
determined and used to compute the countable value of the reg dividual submits
evidence supporting another type of shared ownership, AHS ecision about which type
applies. If AHS decides not to use the type submitted b will provide the individual

with a written notice stating the basis for its decision.

(i) Under Vermont law, a co-owner may demand pa i
person. For this reason, AHS counts the indivi rtionate share of the lands as an available
resource, uniess excluded as a home or piape

Definition; Tenancy-in-common

{i) Intenancy-in-commion, tw

n dies, the surviving tenant(s) has no automatic survivorship rights to the
est in the property. Upon a tenant's death, their interest passes to their

(i)

(i) _ applies to all jointly-owned resources when title to the resource does not

low for how a resource owned by a member of the financial responsibility group as a
ommon is counted.

(i) In joint tenancy, each of two or more parties has an undivided ownership interest in the whole
property. In effect, each joint tenant owns all of the property. When the property is personal property,
the interests of the joint tenants are equal. When the property is real property, the interests of the
joint tenants can be equal or unequal (unless the instrument creating the joint tenancy contains
language indicating a contrary intent, the joint tenants’ interests are presumed to be equal ).

(i) Upon the death of only one of two joint tenants, the survivor becomes the sole owner. Upon the

2127 VSA § 2(b)
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death of one of three or more joint tenants, the survivors become joint tenants of the entire interest.
For real property, the deceased joint fenant’s interest is allocated among the surviving joint tenants
in proportion to their respective interests at the time of the deceased joint tenant’s death unless the
instrument creating the joint tenancy contains language indicating a confrary intent.??

{ii} See (c)(5) below for how a resource owned by a member of the financial resp
joint tenant is counted.

bility group as a

(4) Definition; Tenancy-by-the-entirety

() Tenancy-by-the-entirety can only exist between members of a marrie cluding parties to a
civil union.

(i} The couple, as a unit, owns the entire property which can [ h the consent of both
parties.

{(iiy Upon the death of one tenant-by-the-entirety, the
the former couple become tenants-in-common
without the consent of the other.

(iv) When a member of the financial respo
entire equity value of the resource is£6un ailable to the member.,

(5) Countability

{i) General rule for tenancy-i

within 60 months pt
contrary, that eag

hose account owners in equai shares.

(d) Exceptigns to general valuation rule. The following paragraphs describe exceptions to the general vaiuation
rutes described in paragraph (a} above.

{1) Annuities. Uniess an annuity is excluded as a resource under § 29.08{d)(1) or, for purposes of Medicaid
coverage of long term care services and supports, treated as a transfer under § 25.03(h), the fair market
value of an annuity is counted. The fair market value is equal to the amount of money used fo establish
the annuity and any additional payments used to fund the annuity, plus any earnings and minus any early
withdrawals and surrender fees. If evidence is furnished from a reliable source showing that the annuity is
worth a lesser amount, AHS will consider a lower value. Reliable sources include banks, other financial

22 4d.
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(2)

&)

(4)

institutions, insurance companies, and brokers, as well as any other source AHS considers, in its
discretion, to be reliable.

Life estates. Unless a life estate interest in property is excluded under § 29.08(a)(8) or the fair market
value of the entire property (the life estate and the remainder) is counted as a resoyrce, the fair market
value of a life estate interest in property is established by multiplying the fair marke of the property
at the time the life estate interest was created by the number in the life expectanc t corresponds
with the individual's age at that time. The life estate table is found in the SSA’s P
(https://secure.ssa.qov/apps10/poms.nsi/inx/0501140120). If an individual de
another method of establishing the fair market value of a life estate, AHS decision about what
method to use. If AHS decides not to use the method submitted, it wi ividual with a written
notice stating the basis for its decision.

2l jeiptiy-owned real property

es that a member of the financial

3n (or persons) owns the entire equity
n 60 months prior to the date of the
ing, through reliable sources, that the

Jointly-owned real property. Regardless of a co-owner’s refu
pursuant to the resource exclusion under § 29.08(a)(5)(i}, A
responsibility group that owns real property jointly with
value of the real property if the joint ownership was
MABD application. This presumption may be rebutted
other joint owner (or owners) purchased shareg
include cancelied checks or property tran
other co-owners purchased their shares g . the proportional interest owned by the member is
counted.

$2vings bond is excluded under § 29.08(i)(11), it is counted as a
rchase. To establish the value of the bond, the Savings Bond

L. S, savings bonds. Uniess
resource beginning on the date o

{iy “Unless the promissory note or other income-producing resource (contract) is excluded under §
29.08(d)(2) or, for purposes of Medicaid coverage of long-term care services and supports, treated
as a transfer under § 25.03(i), the fair market value of a promissory note or contract is counted.
Regardless of negotiability, fair market value equals the amount of money used to establish the note
or contract and any additional payments used to fund it, plus any earnings and minus any payments
already received. i evidence is furnished to AHS of a good faith effort to sell the note or contract by
obtaining three independent appraisals by reliable sources which reflect that the value of the note or
contract is less than fair market value, AHS will consider the note or contract available to its owner
only in the amount of this discounted value. Reliable sources include banks, other financial
institutions, insurance companies, and brokers, as well as any other source AHS considers, in its
discretion, to be reliable.
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{ii) For an individual requesting Medicaid coverage of long-term care services and supports under
MABD, a note or contract valued at a discount will be freated as an available resource at the
discounted amount and may also be subject to a transfer penalty to the extent of the amount
discounted from the fair market value, in the discretion of AHS. Where the note or contract is
determined to have no value on the open market, a transfer penalty will be applied for the full value
used to establish the note or contract and any additional payments used to fund lus any earnings
and minus any payments already received.

(6) Substantial home eaquity

(i) Definition: Home equity. The value of a home based on the tow
common level of appraisal (CLA), minus the total amount owed)
encumbrances. When an individual requesting Medicaid owns*
someone other than their spouse, absent evidence fo t
the home is reduced by the amount of the other joint o
owner resides in the home.

adjusted by the
ages, liens, or other
in a joint ownership with
ghethdividual's equity interest in
ity interest when the other joint

(i) Counting rule

(A} A home is considered a resource, fo
care services and supporis, wherny
Medicaid Procedures Manual fo
equity limit increases
consumer price ind
the nearest $1,000,

eligibility for Medicaid coverage of long term

arto ear based on the percentage increase in the
umers (all items; United States city average) rounded to

ferm care services and supports may receive other Medicaid services besides long-term
care services and supports if they meet the eligibility criteria for a coverage group that covers
services ofher than long-term care services and supports.

(iiiy Hardship waivers. An individual who is ineligible for Medicaid coverage of long-term care services
and supports due to excess equity in their home may request an undue hardship waiver based on
the criteria specified at § 25.05.

(iv) Home equity conversion plans {reverse mortgages) and home equity ipans. An individual is
permitted to use a home equity conversion plan (reverse mortgage} or a home equity loan to reduce
their equity interest in their home. In such circumstances, the funds are valued as follows:

(A} The existence of a line of credit is not considered to diminish the equity value except in amounts
from the line of credit actually paid to the borrower.

{(B) 1In the month of receipt, lump-sum payments from a home equity conversion plan or from a home
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equity loan are excluded as a resource and proceeds paid in a stream of income are excludable
income.

(C) Lump sum payments from home equity loans retained for more than a month continue to be an
excluded resource.

Lump sum payments and streams of income are subject to transfer penalties if n away in the
month of receipt or thereafter.

29.10 Determination of countable resources (01/01/2018, GCR 17-047)

(a) Ingeneral. Countable resources are determined by combining the resources of
responsibility group, as described in § 29.03, and comparing them to th
group, as described in § 29.04. Countable resources are determined for d
adults without spouses, adults with spouses, children, and individugl§He
term care services and supports. If the resources of the Medicaid
applicable resource standard, the resource test is passed.
exclusions have been applied (see § 29.08), the individua)
become eligible for MABD by spending down or giving awa
to transfer of resource rules (see § 25.00) for those

ers of the financial
fdard of the Medicaid

es of Medicaid groups:
edicaid coverage of long-
helow or are equal to the

urce amount remains after all

d the resource test. An individual may
asources as provided in § 30.00 subject
id coverage of long-term care services and

supports.
(b} Determining count Py siftother children. The general rule in paragraph (a) above is
followed to determine whether totage B 3nexclusions, of an individual other than a child falls below

{c) Determining countable res ingichd ' i -term care. The general rule in

ing MABD, other than Medicaid coverage of long-term care services and
resource maximum for two.

(d) Determining couptabley

l.' -

specified in the coverage group rules at §§ 8.05 and 8.08, the countable resources of

4
(1) SS
n eligi determined by:

e
bl

Combining the resources of the parents living with the child with the child’s resources, until the child
aches the age of 18;

(i) Subtracting the resource maximum for one, if one parent, or two, if two parents, from the parent’s
countable resources; and

(il Deeming and adding the remainder to the child’s own countable resources.

(2) Ifthe child's total countable resources fall below the resource maximum for one, the resource test is
passed,

(e) Determining countable resources for individuals requesting Medicaid coverage of long term care services and
supports under MABD who have spouses. For an individual requesting Medicaid coverage of long-term care
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services and supports under MABD who has a spouse, the resource evaluation process of assessment and
allocation is performed as set forth in this paragraph at the beginning of the first continuous period of long-term
care. An individual discharged from long-term care and readmitted later does not undergo these steps again;
only the resources of, and any new transfers by, the readmitted individual are counted. An institutionalized
spouse (sometimes referred to in this rule as the "15") who receives additional resourc
than the community spouse resource allocation (CSRA) maximum to their community sp Ise
referred to in this rule as the “CS") and being found eligible for Medicaid coverage of logg ycare services
and supports under MABD, may, until the first annual review of their eligibility, continuet
the CS up to a combined total transfer of no more than the CSRA maximum. Aft
scheduled annual redstarmination of eligibility, no further transfers are allowed
has not been allocated to the CS; the rules regarding transfers apply after
annual redetermination (see § 25.00).

Ses Vermont's Medicaid Procedures Manual for the current CSR

(1) Assessment of resources for individuals with communi
care and application for Medicald coverage of long- s and supports under MABD,
including long-term care services and supports in a ommunity-based setting, AHS completes
an assessmeant of resources. An individual or thigh g y also request a resource assessment prior
to admission to long-term care. AHS provid

copy. The assessment must include at

e time of admission to long-term

#n aliocation of resources is completed at the time of the 1S’s application for Medicaid coverage of
long-term care services and supports under MABD, as follows:

{A) The total countable resources of the couple are determined at the time of the application for
Medicaid coverage of long-term care services and supporis under MABD, regardless of which
spouse has an ownership interest in the resource;

{B) The greatest of the following is deducted:

() CSRA maximum;

(}  Amount set by a fair hearing, or
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()  Amount transferred from the IS to the CS under a court order.

(i) The remaining resources allocated to the IS are compared to the resource maximum for one to
determine whether or not the IS passes the MABD resource test. If the IS does not pass the
resource test, see the spenddown provisions at § 30.00.

(i) The resources of the CS are cons&dered available to the IS until the month aftgmta

they are available, AHS may still grant the 1S Medicaid coverage of logh-teq
supports under MABD if:

(A} The IS assigns any rights to support from the CS to AHS;

(8} Denial of Medicaid coverage of long-term care servi
hardship, as specified in § 25.05.

s would work an undue

(iv) The CS is provided with the amount determined # Do We of the CS (or to someone else for
the sole benefit of the CS). Any transfer of resdig 8 the IS to the CS must be completed by

heverified at the next regularly schaduled
redstermination of the IS's eligibility.

{v) For purposes of allocation,
institution for long term cagé

_ ML lity is considered a community setting and not an
at the assisted living facility does not include 24-hour care,

29.13) or deducted (see § 29.15). All countable income is verified.

(2) Countable income depends on the coverage group for which an individual is eligible. It is determined
according to the rules at § 29.14 and compared to the highest applicable income standard. If total
countabis income for the Medicaid group exceeds the income standard for every coverage group in §§
8.05 and 8.06, the individual is denied eligibility and given a spenddown (see § 30.00).

29.12 Types of income (01/15/2017, GCR 16-098)

(a) Ingeneral This subsection describes the kinds of income considered when determining MABD eiigibility.

Part 5 — Page 42 {Sec.29.00, Sub.29.11)



Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

(b} Earned income. Earned income includes the following:
(1) Gross salary, wages, commissions, bonuses, severance pay received as a result of employment.
{2) Income from self-employment (see (c) below for more information about self-emp ent income).
{3} Payments from Economic Opportunity Act of 1964 programs as recipients or emp uch as:

() Youth Employment Demonstration Act Programs;

(i) Job Corps Program (Title |, Part A);
(iliy Work Training Programs (Title I, Part B);
{iv) Work Study Programs (Title |, Part C);

{v} Community Action Programs (Title Il); and

(vi) Voluntary Assistance Program for Needy Child{&g i and

(4) Income from:

(i) Employment under Title | of t
lunch room worker, etc.);

(i) Wages from participatio
Actof 1998 (29 U, S. C. §7

(iii} Eamings from the ior Community Service Employment (SCSE) program.

(c) Self-employment incol

{1) Net eaming loyment are counted. Net eamings means gross income from any trade or
sigwable deductions specified in § 29.15(a)(1).

3ed to determine countable income from self-employment. An individual who states that
thelr tax forms is no longer reflective of their situation may submit alternate documentation.

the individual’s business has been the same for several years, income reported on tax forms from
the |att year is used.

(4) When the individual's business was new in the previous or current year and the individual has business
records, income reported on tax forms and other available business records is divided by the number of
months the individuat has had the business.

(5} When the individual's business has no records, is seasonal or has unusual income peaks, income
reported on the individual's signed statement estimating annual income is included.

(d) Unearned income
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(1)  Any payment other than earned income from any source received by an individual or by a member of the
individual's financial responsibility group. It is the gross payment, less allowable deductions at § 29.15(b).
Periodic benefits received by an individual as uneamed income are counted.

{(2) Unearned income includes income from capital investments in which the individua
engaged in managerial effort. This includes rent received for the use of real or pers
Ordinary and necessary expenses of rental property such as interest on debts, st
expenses of managing or maintaining the property, etc. are deducted in determini

not actively

Depreciation or depletion of property is not a deductible expense.
{3) Unearned income also includes, but is not limited to, the foliowing:

(i} Social Security retirement, disability, SSI, or survivor be
decedent, and dependent parents;

i¥ihg spouses, children of a

(i} Railroad Retirement;

(i} Unemployment compensation;
(iv} Private pension plans;
{v) Annuities;

(vi) Interest earned on life in ividen

cash contributions received from friends or relatives;

e Retirement, Survivors and Disability Insurance (RSDI) benefits for an individual with
drug addiction or alcoholism (such benefits are treated as if they had all been received in a lump
m payment, even if paid in installments);

(xiiy Veteran's Administration (VA) pension, compensation and educational payments that are not part of
a VA program of vocational rehabilitation and do not include any funds which the veteran
contributed;

(xiii) Interest payments received by the individual on an income-producing promissory note or contract
(such as a property agreement or loan agreement) when the individual is the lender and the note or
contract is excluded as a resource under § 28.08(d}(2).

(xiv) Alimony and support payments received, and
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(xv} Death benefits received by an individual to the extent the benefits exceed what was paid by the
individual for the expenses of the deceased person’s last illness and burial.

29.13 Income exclusions® (01/15/2019, GCR 18-063)

(a) Earned income exclusions. The following are excluded from earned income:

(1) Support service payments made directly to the providers of services in the Limite
Program under the Workforce Investment Act of 1998 (29 USC § 794d) or
per day made to participants in the program.

(2) The earned income of an individual under the age of 22 who is a stugs
applies to wages received from regular employment, self-employme
Neighborhood Youth Corps, Work Study and similar programs g

{3} Infrequent or irregular earned income received, not to exce

{4y Any in-kind assistance received from others.

(5) Earned Income Tax Credit payments (both re

M
®

{b} Unearned income exclusi ed income exclusions are limited to the following:

temporary employment.

d cotirt costs may be deducted from unearned income if they were incurred in order to
the income. '

Jortion of pension or compensation paymeni for aid and attendance and housebound allowances,
even when the provider is a spouse or a parent of the veteran,

(i) Augmented portion of pensions, compensation or other benefits for a dependent of a veteran or a
veteran’s spouse;

(iiiy $20 from educational benefits to the veteran funded by the government;

{iv) Educational benefits paid as either part of a plan of vocational rehabilitation or by withdrawals from

23 See, also, § 29.08(i)(9) for income excluded by federal law.

Part 5 - Page 45 (Sec.29.00, Sub.29.13)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

the \}eieran’s own educational fund;
{v) Clothing allowance; and

{vi) Payment adjustments for unusual medical expenses.

‘depreciation or
xes. The
eductible.

(3) Ordinary and necessary expenses of rental property and other capital investment
depletion of property. This includes, but is not limited to, interest on debts, state a
expenses of managing or maintaining the property, as of the date the expense |

(4) The first $20 per month of any unearned income uniess all of the unearne from a source that

gives assistance based on financial need.
(5)  Any public agency's refund of taxes on food or real property.
{6) Infrequent or irregular unearned income received, not to exceed $6 per calendar quarter.
{7} Bills paid directly to vendors by a third party.
(8) Replacement of lost, stolen or destroyed inco
{8) Weatherization assistance.
(18) Receipts from the sale, exch

{(11) Any assistance based on need

(12) Public assistance benefit
used to determine thez

(13)

(14)

{1
istance Act or other comparable assistance provided by the federal, state or local government.

{16) Irregular and unpredictable voluntary cash contributions or gifts received from friends or relatives.

(17) Payments for providing foster care for children or aduits placed in the individual's home by a public or
private non-profit placement agency.

(18) One-third of child support payments received for a child in the household of the individual. The remaining
two-thirds of the support payments are considered the unearned income of the child received from the
absent parent.

(19) Income paid for chore, attendant or homemaker services under a government program, such as Title XX
personal services payments or the $90 VA Aid and Attendance payments to veterans in nursing homes.
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(20) Any “inkind" assistance received from others.

{21} Assistance provided in cash or in kind (inciuding food, clothing, or shelter) under a government program
that provides medical care or services (including vecational rehabilitation).

(22) That portion of a benefit intended to cover the financial need of other individuals, s AABD-EP
granis.

{23) Retroactive payments of SSI, AABD or OASDI benefits if the payments weredng
financial eligibility for Medicaid in the month it was actually owed to the indi

determining

{24) Home energy assistance provided by a private nonprofit organizati
energy.

supplier of home

(26) State-administered victims' compensation payments.
(26) State or local government relocation payments.

(27) Payments occasioned by the death of another
deceased person’s last illness and burial, inc

ent that they are used to pay for the
heritances.

{28) Earned Income Tax Credif payme) advance payments).

{29) Social security disability ins D1} and veterans disability benefits provided to working

tegoracaily -needy eligibility, specified in § 8.05(d).
(30) Income from a home eq "plan in the month received.

{31) Dividends paid on
(32) Payments mag e other than the individual to a third-party trust for the benefit of the individual.

(33) videndfincome from a countable resource or from a resource excluded under a federal

{34 terest on an excluded burial space purchase agreement if left to accumulate as part of the value of

agreement.
(35} Any amount refunded on income taxes that the individual has already paid.

{36) Proceeds of a loan in the month received when the individual is the borrower because of the borrower’s
obligation to repay.

(37) Exclusions based on federal law as set forth in § 29.08(i}(9).

29.14 Determination of countable income (01/01/2018, GCR 17-047)

{a) Ingeneral
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(1) The earned and unearned income of the members of the financial responsibility group is counted. income
is considerad available and counted in the month it is received or credited to the member.

{2) The general approach AHS follows when it determines countable income for MABD is set forth below.
These general rules apply to all individuals.

() Determine income of the financial responsibility group.

(i) The income of all members of the financial responsibility group is combingg

exclusions (see § 29.13) and standard deductions applied (see § 29

propriate

(i) Compare countable income to the applicable income standard

(iv) An individual passes the income test when their Medicaid
appropriate PIL, or the applicable income maximum, w
greater than the applicable income standard may estab
medical expenses that at least equal the differen
applicable PIL.

cogie does not exceed the

r. An individual with income
al eligibility by incurring eligible
counfable income and the

(3) The following subsections specify how income
sought and the size of the financial responsipi

deemed based on the type of coverage

in fi ial responsibility groups of one include a single adult, an
e, and a child seeking Katie Beckett coverage. AHS determines

1) al countable unearned income of the individual.
(2) rd (pursuant to § 29.13(b){4)), if applicable.
(3) catiorgfor éach ineligible child in the household for whom the individual is financially

ble i of the child. If the unearned income is not at least equal to the applicable allocation
nt, any remaining allocation may be deducted from earned income. :

(4) Deduygt from unearned income amounts used to comply with the terms of court-ordered support or Title
IV-D support payments (pursuant to § 29.15(b)), if applicable. if unearned income is insufficient, any
remaining amounts may be deducted from earned income.

(5) Determine and combine the individual's countable earned income.

(6) Deduct any remaining amount of the $20 disregard, allocations for children and child support payments
from the earned income.

{7y Deduct $85 from the remaining earned income.

(8) Deduct allowable work expenses for the disabled (§ 28.15(a)(3)).
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(9) Deduct one-half of the remaining earned income.
(10) Deduct any allowable work expenses for the blind (§ 29.15(a}{(2)).

(11} Combine the remaining earned income with any reraining unearned income.

{12} Deduct the amount of any income of a blind or disabled individual that is necessa
Pian to Achieve Sel-Support (PASS), if applicable.

tocarry out a

(13) The result is the individual’s countable income for the month. For a child se
compare it to the institutional income standard (11S). For all others, compare
level (PIL) or the SSI/AABD payment standard for one, whichever i

‘Beckett coverage,
rotected income

ge of long-term care services
ith a financial responsibility group
ell as the following additional

and supperts under MABD. Countable income for MABD for any
of two is determined according to the rules under paragraph
rules:

{1) Deem income at step (1). Earned and unearne
ineligible spouse or ineligibie parent, except
children. '

ed to the individual at step {1) from their
med to an individual from their ineligible

{2} Alfocate income at step (3). In fad from the financial responsibility group to each member of
the financial responsibility g

(i) For a child, the difference betwgen the SSI federal payment rate for one and the SSI federai
payment rate for a ¢ ed. The allocation is reduced for ineligible children if they have
income, unles i inle children are students with earned income. No allocation is made to

(b) above, except at step (13} the countable income of the Medicaid group is compared to the PIL or the
SSI/AABD payment standard for two, whichever is higher.

(d) Parent and child living together seeking MABD, other than Medicaid coverage of long-term care services and
supports under MABD. These groups include a parent who is aged, blind, or disabled and a child who is blind
or disabled. When a parent and a child in the same household both request MABD, countable income is
determined as a financial responsibility group of two as follows:

(1) Determine the net income available to the parent following the steps under paragraph (b} if the parent is
single, or under paragraph (c) if the parent has a spouse, except do not allocate any income to the

Part 5 — Page 49 (Sec.29.00, Sub.29.14)




Agency of Human Services Health Benefits Eligibility and Enrollment

Financial Methodologies

@)

(3)

(e} Children seeking
(excluding Katie Beckeft)

eligible child. Compare the parent's income to the PiL for one or, if married, the SSI/AABD payment
standard for two. If the parent's countable income is below the highest applicable income standard, the
parent has passed the income test for eligibility. If the parent’s income exceeds the highest applicable
income standard, deem the amount of income in excess of the highest applicable income standard to the
eligible child as unearned income. '

Determine the child’'s countable income by deeming any income from (1) above a
steps in paragraphs {(e){3){iv) through (xiv). if the child's income is less than the P
the child pass the income test for MABD eligibility.

owing the
yparent and

When both a parent and child have a spenddown requirement, the pare
test once the child's spenddown requirement has been met becausett ExXcess income was
deemed to the child. if the parent’s spenddown requirement is less
their spenddown requirement, the parent wilt become eligible
unti the remainder of the child's spenddown is met. The parg

#hsWever, will remain inefigible
ed eligible medical expenses are
d because the parent’s income

(1)

(2)

3)

The provisions of this paragraph

etermifie the total countable income, both eamed and uneamed, of the parents living with the child.

‘Beduct an allocation specified in paragraph (c)(2)(i))(B) of (C) for the needs of the parents living in
the household from the fotal countable income of the parents.

(iiy Deem the remaining amount to the child. if there is more than one blind or disabled child in the
household, divide the remainder by the number of blind or disabled children and deem an equal
portion to each. Do not deem more income to a child than the amount which, when combined with
the child's own income, would bring their countable income to the PIL. If the share of parental
income that would be deemed to a child makes that child ineligible because that child has other
countable income, deem parental income to other blind and disabled children under age 18 in the
household and no portion te the child.

(iv}) Add the child's own unearned income. This is the total unearned income.
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(v} Deduct the $20 disregard. This is the total countable unearned income.
(vi) Determine the earned income of the child.

{vii} Deduct the balance of the $20 disregard.

(viily Deduct the $65 earned income exclusion from any earned income.
(ix) Deduct any allowable work expenses of a disabled child (§ 29.15{a)(3).
{x) Deduct one-half of the remaining sarmned income.
{xi) Deduct any allowable work expenses of a blind child (§ 29.15
{xii) Combine the remaining earned and unearned income.

{xiii) Deduct the amount of any income that is necessary to Plan to Achieve Self-Support

(PASS), if applicable.

(xiv} The result is the child's countable income. Co the PiL for one. A child with income below

the PIL passes the income test.

Medicaid coverage of long icesnd supports under MABD. Countabie
of long-term care services and supports under MABD

{f) Individuals seeking
income for an individual requesting Mag
is determined as follows:

(1) The countable income of the ind

ial is compared to the applicable income standard for their coverage
group beginning with thg, date of adr

sion to jong-term care.

d (I1S) for an individual equals 300 percent of the maximum S8l federal
ng fidependently in the community. The 1IS for a couple equals twice the 1S

{2) The institutional inc
payment {o an in
for an individual

3) i in a nursing facility and AHS has an indication that they will need long-term care for

care individuals in an institution

{1 Countable income for an individual seeking Medicaid coverage of long-term care services and supports
under MABD in an institution is determined according to the rules under paragraph (b} above, except
AHS:

(i) Allocates income to the individual's community spouse, other family members and for home upkeep,
according to the rules in § 24.04;

(i} Allocates a personal needs allowance to the individual, and

(i) Compares the countable income of the Medicaid group to the IS beginning with the date of
admission to long-term care.
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(2) For an individual whose gross income exceeds the 1IS, AHS determines whether they may spend down
their excess income to the PIL to establish their financial eligibility as medically needy, according to the
rules at § 30.00. AHS determines whether the individual has incurred eligible medical expenses that
equal the difference between their countable income and the PIL.

{h) Long-term care individuals seeking services in a home and community-based setting

(1) Countable income for an individual seeking Medicaid coverage of long-term care supports
under MABD in a home and community-based sefting is determined accordi

paragraph (b) above, except AHS:

(i) Allocates income to the individual's community spouse and ot ers according to the

rules in § 24.04; and
(i) Allocates a community maintenance aliowance to the i
(i) Approves income eligibility if the individual:

(A} Has gross income that does not excee

. Operating costs necessary to produce cash receipts, such as office or shop rental; taxes on farm or
siness property; hired help; interest on business loans; cost of materials, livestock and equipment
required for the production of income; and any business depreciation.

(i) The cost of any meals provided to children for whom an individual provides day care in their own
home, at the currently allowed rate per meal.

(i) The actual operating expenses necessaty to produce cash receipts for commerciat boarding houses:
an establishment licensed as a commercial enterprise that offers meals and lodging for
compensation, or, in areas without licensing requirements, a commercial establishment that offers
meals and lodging with the intention of making a profit.

(iv) Room and board, alone or as part of custodial care, provided that the amount shall not exceed the
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v)

(vi)

(2) Work expenses of blind individuals. In addition to other allowable deductio
of a blind individual inciude the following?:

0
(i)
(iif)
(iv)

payment the household receives for room and board.

Foster care payments made by AHS to licensed foster homes, including room and board of chiidren
in the custody of and placed by AHS when the Medicaid group includes a foster parent.

like rental |
minor repairs

Ordinary and necessary expenses for active management of capital investme
property. These may include fire insurance, water and sewer charges, proper
which do not increase the value of the property, lawn care, snow removal, ady
and the interest portion of a mortgage payment.

rk'expenses from income

Cost of purchasing and caring for a guide dog;
Work-related fees such as licenses, professional asso 5 or union fees;
Transportation to and from work including vehic

T

Training to use an impairment-related ifen or a work-related item such as a

computer;

Federal, state and local inc

]

Transportation to and from work, including vehicle modifications;

pairment-related training;

24 Rates for mileage reimbursement are the rates established by the U.S. General Services Administration. The rates
fluctuate periodically. For the current rate, refer to the U.S. General Services Administration’s website at

www.gsa.govimileage.

25 Rates for mileage reimbursement are the rates established by the U.S. General Services Administration. The rates
fluctuate periodically. For the current rate, refer to the U.S. General Services Administration’s website at

www.gsa.gov/mileage.

Part 5 — Page 53 (Sec.29.00, Sub.29.15)




Agency of Human Services Health Benefits Eligibility and Enroliment

Financial Methodologies

(i) Attendant care;
(iv) Structural modifications to the home; and

{v} Medical devices such as wheelchairs.

(b) Unearned income deduction

Amounts used to comply with the terms of court-ordered support or Title IV-D support pg
from uneamed income,

30.00 Spenddowns (10/01/2021, GCR 20-002)

{(a) When the total countable income or, if applicable, resourcas of an indivi
resource standard for eligibility after allocations are made, and exgifiSi0
applied, an individual requesting Medicaid, including Medicaid co¥@
supports, may use the spenddown provisions set forth in thigssaeliC¥g

regards, if applicable, are
flong-term care services and

ividual's MAGl-based income as described in § 28.03(d)

adjusted, if applicable, by apporti f financially responsible family members according to the

requirements set forth in § 28.04(

(b)

(c)

30.01

(a) Accounting period. The one-month or six-month span of time used to budget the income of an individual
requesting Medicaid.

{b) Community living arrangement

(1) A community living arrangement includes any residence, such as a house, apartment, residential care
home, assisted living facility, boarding house, or rooming house. In a community living arrangement, the
individual requesting Medicaid obtains and pays for basic maintenance items, such as food, shelter,
clothing, personal needs, separately from medical care. The individuai requesting Medicaid may live
alone, as a member of a family, or with non-relatives.
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{2} An individual requesting Medicaid coverage of long-term care services and supports is not considered to
be in a community living arrangement.

{c) [Reserved]

{d} Leong-term care living arrangement. An individual requesting Medicaid coverage of longt are services and
supports, including services and supports in a home and community-based setting, is cgfi
long-term care living arrangement. Medicaid eligibility is determined according to the a

Medicaid eligibifity rules.

An individual receiving hospice services is considered to be in a long-term ngement.? An
individual receiving hospice services is:

{1) Terminally ill;

{2) Would be eligible for Medicaid coverage of long-term
institution; and

d supports if they lived in a medical

ices to enable them and their families to
e of care setting and site of death.

(3) Needs additional interdisciplinary medical car
maintain personal involvement and qguality of

{e} Income spenddown. The amount of g i enses an individual must incur to reduce their
excess income to the maximum a

{fH Resource spenddown. The amount
standard applicable to the appropriate

idual must spend to reduce their excess resources {o the resource
jcaid coverage category.

(a) Accounting periods arebass iving arrangements. The length of the accounting period used to compute
spenddown requirgiii fids on the living arrangement of the individual requesting Medicaid. For the
pumoses@ Me id eligibility, an individual may be in a community living arrangement or a long-{erm care

living

com nity living arrangement.

{2} The six-month period begins with the first month for which Medicaid is requested, usually the month of
application. If Medicaid is requested for expenses incurred during any one or more of the three months
preceding the month of application, the six-month period begins with the earliest of these three months in
which expenses were incurred and the individual met all other eligibility requirements.

(3) To determine the amount of income an individual must spend down, AHS makes reasonable estimates of

28 For information about hospice services, see Health Care Administrative Rules (HCAR) at § 4.227.
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future income, subject to review and adjustment if the individual’'s circumstances change during the
remainder of the six-month accounting period.

{c) One-month accounting period for fong-term care living arrangement

(1) A one-month accounting period is used to determine spenddown requirements for andndividual in a long-

(2) The one-month accounting period begins with the first calendar month during

{3) The one-month accounting period ends with the last calendar g

maximums for each MABD eligibility categ
and resource maximums can also be foun

- descriptions found in §§ 8.05 and 8.06. Income
:Medicaid Procedures Manual. The income maximums for
s found in § 7.03(a).

CR 16-098)

ndividual with excess resources seeking Medicaid coverage of long-term care
under MABD is subject to the transfer-of-resource provisions at § 25.00 if they

{2) may be granted for the month of application if the resource test is passed at any point in the month
wall other eligibility criteria are met. Resources may rise above the resource maximum, for example,
vinterest added to bank accounts or failure to use the full monthly income amount protected for
maintenance expenses during the month it is received. An individual enrolled in MABD may maintain
MABD eligibility for any month in which resources exceed the resource maximum by taking any action
that reduces the excess amount, including giving the excess to AHS to repay expenditures on the
individual’s care. As long as resources are reduced to the resource maximum before the end of the month

during which resources exceed the limit, MABD continues without interruption.

(3) When a third party who handles any resources of an individual receiving MABD or of a member of the
individual's financial responsibility group is unaware of a resource of its value, AHS provides
uninterrupted MABD to the individual as long as the excess amount is paid to AHS as a recovery of
Medicaid payments. Excess resources reimbursed to AHS in these situations will not result in ineligibility.
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{b) Retroactive coverage. One or more of the following actions may be taken to reduce excess resources in order

to qualify for MABD up to three months prior to the month of application as long as all other eligibility tests are
passed:

{1)  Set up a burial fund that meets the requirements specified in § 29.08 for an excluded resource.

(2) 1if countable income is less than the applicable PIL, spend resources on maintenan nses, such as
housing, food, clothing and fuel, up to a maximum per month of the difference be
income and the applicable PIL.

{3) Spend excess resources on covered or noncovered medical expens

30.05 Income spenddowns (10/01/2021, GCR 20-002)

{a) Spending down excess income on medical expenses. AHS dete
with excess income has passed the income test upon proof t
at least equal to the difference between the countable inco
accounting period.

enses have been paid or incurred
iplicable income maximum for the

{b) Allowable uses of excess income. Medical expens
group, whether they are paid or incurred but n
requirement; references in § 30.06 fo 3
any member of the individual's fina

er of the individual's financial responsibility
used to meet the individual's income spenddown
s of the “individual” include the medical expenses of
group.

{c) Income spenddown methodology

{1}  An individual requesting
following the methodolg

)

ductible medical expenses meet or exceed their spenddown requirement. Sometimes this allows
for retroactive coverage.

(2) Eligibility becomes effective:

(iy On the first day of the month when a spenddown requirement is met using health insurance
expenses and noncovered medical expenses.

(i) Later than the first day of the month when a spenddown requirement is met using covered medical
expenses.
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(3) Special eligibility dates apply, as set forth in § 30.08, for an individual who meets their spenddown
requirement using noncovered assistive community care services (ACCS).

{4) Medicaid pays for covered services on the first day that the individual's medical expenses exceed the
amount of their spenddown reguirement. Medicaid continues until the end of the unting period unless
the individual's situation or PiL ¢changes.

(e) Continuing responsibility for medical expenses incurred before the eligibility date

{1}  An individual remains responsible for medical expenses they incurred befoy of eligibility.

{2) When services are received from more than one provider on the da
must decide which services they will be respensible for paying and

diggid begins, the individual
Medicaid will cover.

{f) Deduction seguence. Medical expenses are deducted from inco
(1) Health insurance expenses (see § 30.06(b)).
{2) Noncovered medical expenses (see § 30.06(c

(3) Covered medical expenses (see § 30. 06( limitations on amount, duration, or scope of

services covered (see DVHA Rul

{4) Covered medical expenses (
of services covered. These mu
beginning with the oldgst expense.

it do not exceed limitations on amount, duration or scope
educted in chronological order of the date the service was received

{(9) Time frames for deduction
(1) Deductible medica include medical expenses incurred:

sccounting pertod, whether paid or unpaid;

rrent accounting period and paid in the current accounting period, or

efor Ye current accounting period, remaining unpaid, and for which continuing liability can be
. established (see paragraph (i) of this § 30.05 for details on how to establish continuing liability).

(2) Deductible medical expenses also include medical expenses paid during the current accounting period by
a state or local program other than a program that receives Medicaid funding.

{(3) Medical expenses incurred before or during the accounting period and paid for by a bona fide loan, as
described in (4) below, may be deducted if the expense has not been previously used to meet a
spenddown requirement and the individual establishes continuing liability for the loan (see paragraph (i)
of this § 30.05 for details on how to establish continuing liability) and documents that all or part of the
principal amount of the loan remains outstanding at any time during the accounting period. Only the
amount of the principal outstanding during the accounting period, including payments made on the
principal during the accounting period, may be deducted.
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(4) For purposes of this subsection, a "bona fide loan” is an obligation documented from its outset by a
written contract and a specified repayment schedule.

(n) Predictable expenses. In general, an expense is incurred on the date liability for the expense begins. However,
there are four types of predictable medical expenses that may be deducted before they gge incurred, if it can
be reasonably assumed that the expense wili continue during the accounting period:

{1) Premiums on health insurance (see § 30.06(b));

{2) Medically necessary over-the-counter drugs and supplies (see § 30.06(c)
{3) Ongoing, noncovered personal care services (see § 30.06(c)(3)); a
(4) ACCS provided to an individual residing in a level Il residenti; ich is either:

(i} Not enrolled as a Medicaid provider; or

(i) With an admission agreement specifying the r ancial status as a privately-paying resident

(see § 30.08(c)(4)).

(i) Establishing continuing liability for prior medic zontintiing liability for unpaid medical expenses,
including liability on a bona fide loan used to g éxpenses, incurred before the current accounting
period is established when any of thedoiiow ditions is met. The liability was incurred:

(2) More than six months
later, and there is a bi

{3) More than six mo
later, and th
is not expe

er or lender has confirmed that the unpaid liability has not been forgiven and
n at any time within the current accounting period.

ieal expenses that are the current liability of the individual and for which no third party is legally liable
may be deducted from total excess income or resources for the accounting period.

{2) No medical expense may be used more than once to meet a spenddown requirement.

(3) A medical expense may be used to spend down either income or resources.

(4) If only a portion of a medical expense is used to meet the spenddown requirement for a given accounting
period, that portion of the medical expense that was not used and remains a current liability may be

applied toward a spenddown reguirement in a future accounting pericd.

{5} Upon receiving coverage, the individual remains directly responsible to providers for expenses incurred
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before the spenddown was met.

(b} Health insurance expenses

{1) Health insurance is insurance that covers medical care and services, such as Medigare part B, and

individual if it can be reasonably assumed that health insurance coverage will contj ing the
accounting period. Deductions may aiso be allowed for other heaith insurance ex
enroliment fees and deductibles or coinsurance imposed by Medicare or of T
subject to payment by a third party (such as another insurance policy). Hed
amount of the premium for the coverage, and any other deductible exp

ce coverage, the
must be verified.

{2} Premiums, or other expenses, for the following types of insurance

(i} income protection or similar insurance plans designed aior supplement income lost due to
sickness or accident; or

(i} Automobile or other liability insurance, aithoug include medical benefits for the insured

or their family.

r necéssary medical and remedial expenses

76 absence of an exception for Medicaid coverage
edical expense meets these criteria, AHS may require
service of item for which the expense was incurred was
medically necessary and was a med remedial expense. The patient's physician shall verify medical
necessity with a written stat ription specifying the need, quantity, and time period covered.
Examples of medical expenseg,not covered by Medicaid include, but are not limited to, expenses for the
services and items listed ough (6) below. Any medical bills, including those incurred during a period of
urrént liability of the individual and have not been used to meet a previous
spenddown requirement educted from excess income. Generally, the individual is required to present

{c) Expenses not covered by Medicaid. A deductionsi

medical or other related informatio

|. Either standard deductions or actual costs, if greater, may be used to deduct noncovered
over-the-counter drugs and supplies.

(i} “Documentation

{A) Documentation verifying medical necessity is not required when AHS determines that an over-
the-counter drug or supply is a common remedy for the medical condition of the individual or of
the member of the individual's financial responsibility group and the usage is within the
maximum amount for common over-the-counter drugs and supplies.

(B} Documentation verifying medical necessity may be required whenever one or both of the
following two situations apply:

(1)  When the drug or supply is not a common remedy for the medical condition, or
(Y When the reported usage exceeds the maximum amount.
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(iiiy  Amount deductible

(A) Instead of actual expenses, a reasonable estimate of ongoing expenses for over-the-counter
drugs and supplies may be applied prospectively to the accounting period. Reasonable
estimates of unit sizes, costs and maximums for common over-the-counter drugs and supplies
used to meet the spenddown requirement are found in Vermont's Medicai@§@rocedures Manual,

{8) If an individual uses an ongoing expense to meet their spenddown requirgs they are not

(2) TIransportation. Noncovered commercial and private transportation costs

(i) For commercial transportation, the actual cost of the transportalj
deducted.

st, if greater, may be used.

(i) For private transportation, either a standard deduction gt :
afdetermines the deductible expense

The process set forth in Vermont's Medicaid Procedure’g
for private transportation.

WEhd was charged an agreed-upon fee or purchased
other non-commercial vehicle.

he rates established by the U.S. General Services Administration.
is important to refer to the federal website in order to determine the

(3)

Bervicedescribed in DVHA Rule 7406.2 and assistance with managing money. They also include
general supervision of physical and mental well-being where a physician states such care is required
due to a specific diagnosis, such as Alzheimer's disease or dementia or like debilitating diseases or
juries. Roomn and board is not a personal care service.

(i) Qualified personat-care service providers

(A) Except as stated in (B) below, services may be deducted when performed by a home-health
agency or other provider identified by the individual's physician as qualified to provide the
service.

{B) When the service provider is living in the home, deductions may not be based on payments for
personal care services provided to an individual:

t)) Under age 21 by the individual's parent, stepparent, or legal guardian, unless the
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individual is 18, 19, or 20 years old and payment for personal care services is made
from and does not exceed the individual's own income or assets,

{ily By the individual's spouse;

{1} By the individual's sibling, child, or grandchild when the person p
under age 18; or

iding the services is

(V) By a parent of the individual's minor child.
(iv) Documentation

(A) To document the need for personal care services, the provj

{l  Anplan of care;
(i) A list of the persconal care services required

() A statement that the services are
and

relation to a particular medical condition;

IV} A statement that the level ofigare prg
home is appropriate or, ifdh ivid
and the services nét

the particular level IV residential care
living in a level IV residential care home
home health agency, that the provider is qualified

a plan of care, it is assumed that the individual will continue to
ices for the entire accounting period, unless the plan of care has
ndividual's need for services is expected o change.
3e submitted to AHS using a form provided by AHS or using a statement,

an, that contains information sufficient, as determined by AHS, to document
tbe submitted:

every six months, when the provider has not specified an ongoing need for
arsonal care services in the current plan; or

Once every two years, when the physician has specified an ongoing need for personal
care services in the current plan.

(DY A new plan must also be submitted:

()  Whenever the service provider changes, unless the service is performed by a home
health agency, and

(1) Whenever the need for services in relation to the individual's condition is expected to
change, according to the current plan of care.

(v} Amount deductible

(A) Either standard deductions or actual costs, if greater, may be used for deducting personal-care
services. Expenses that have not been incurred yet may be deducted if they are predictable and
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(4)

meet the requirements in § 30.05(h). Expenses also may be deducted if they have actually been
incurred by the individual and are not subject to payment by Medicaid or any other third party.

(B) The standard monthly deduction for personal care services shall be deducted for each full or
partial calendar month in the accounting period during which the plan of care documents the
need for services. The actual documented costs of personal care servic ay be deducted if
they exceed the monthly standard deduction. Deductions may be made for SMiicipated need

through the end of the accounting period.

(C) All changes to these standards that result in lower standard deducti via the
Administrative Procedures Act.

Assistive Community-Care Services (ACCS)

(i)

(i) Qualified Service Providers

vefad assistive community care
residential care home is
asonal-care services included under

Deductible assistive community-care services. A deductio
services (ACCS) provided to an individua! residing in a [er
allowed. The individual may also deduct medically-necd
the list at DVHA Rule 7406.2 but not part of the ligieig

(B) When an individual that i
Medicaid by projecti
care home may agre

deductlon for medically-necessary personal-care services included under the list at DVHA Rule
7408.2 but not part of the list at DVHA Rule 7411.4 the individual's physician must submit:

() A plan of care (form 288B),
{I)  Alist of the personal care services required;

(HI) A statement that the services are necessary in relation to a particular medical condition;
and

(V) A statement that the level of care provided by the particular level !l residential care
home is appropriate and that the provider is qualified to provide the service.

(B) Upon the initial submission of a plan of care, it is assumed that the individual will continue to
need the personal care services for the entire accounting period, unless the plan of care has
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specified a date by which the individual's need for services is expected to change.

(C) An individual with an approved personal care services deduction must submit new plans at the
same frequencies specified under paragraph (c)(3)(iv) of this subsection.

{iv) Amount deductible

Whether the
Jeguirement.

(A) The deduction for ACCS may be used for the entire accounting period or g
standard daily or monthly deduction is used depends on the size of the s
The actual documented costs of ACCS may be deducted if they e
deduction. Deductions may be made for anticipated need through;

(B) If the individual's excess income and resources after dedud
Medicaid coverage is not available equal or exceed th
accounting period, for the purposes of meeting a 5p
and deducted as if they were not Medicaid-cov |
Medicaid eligibility for services other than ACG

q irement, ACCS are projected
or the entire accounting period.

(€

CS expenses are not projected. Instead, they are deducted as covered
asis. In this case, Medicaid eligibility for all covered services other than

the day cumulative daily ACCS deductions exceed the individual's
come and resources. The individual is not responsible for payment of a

!{%%:n, the amount of the deduction for any services included under the list at DVHA rule
ut not part of the list at DVHA rule 7411.4 documented as medically necessary by the
care is determined based on the number of hours times minimum wage, or actual costs,
if greater.

(5) Dentalservices. Dental services in excess of the aliowable annual maximum may be deducted.

(6) Private-duty nursing services. Private-duty nAursing services for an individual age 21 and older may be
deducted.

{(d) Expenses for covered medical services

(1) A covered medical service is any medical or remedial service that Medicaid would pay for if the individual
were enrolled in Medicaid {see DVHA Rules 7201-7608).

(2) Deductions for covered medical services are not limited to the Medicaid reimbursement for the service.
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The actual cost paid or incurred is allowed. A standard deduction may be taken for ACCS (see DVHA
Rule 7411.4), as set forth in Vermont’'s Medicaid Procedures Manual.

{e) Third-party coverage

{1} No deducticn is allowed if the medical expense is subject to payment by a third pa ty&uch as health
insurance, worker's compensation, liability award, or other benefit program unles party is a
state or local program other than Medicaid.

{2) When a third party is liable for all or some medical expenses, only the porti individual may
be deducted. AHS is required to take reasonable measures to determi I
to pay for incurred expenses. Estimates of payment by the third pa
liability cannot be ascertained within the period for determining Medii
determination may not be delayed simply because actua! thirg
payment by the third party has not been received.

d if actual third party
ibility. An eligibility
annot be ascertained or

{3) If anindividual is pursuing a liability award, but liability
allowed. Eligibility must be based on AHS’s estimate™

n established, a deduction is
unt the individual owes for the bill.

Part 5 — Page 65 (Sec.30.00, Sub.30.06)




Vermont Laws https://legislatura.vennont.govistatutes/éection/03/025/0080 1

VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

Title 3 : Executive
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{Cite as: 3 V.S.A. § 801}

§ 801. Short title and definitions
(a) This chapter may be cited as the "Vermont Administrative Procedure Act."
(b) As used in this chapter:

(1) "Agency" means a State board, commission, department, agency, or other entity
or officer of State government, other than the Legislature, the courts, the Commander in
Chief, and the Military Department, authorized by law to make rules or to determine
contested cases.

(2) "Contested case" means a proceeding, including but not restricted to rate-
making and licensing, in which the legal rights, duties, or privileges of a party are
required by law to be determined by an agency after an opportunity for hearing.

(3) "License" includes the whole or part of any agency permit, certificate, approval,
registration, charter, or similar form of permission required by law.

{4) "Licensing" includes the agency process respecting the grant, denial, renewal,
revocation, suspension, annulment, withdrawal, or amendment of a license.

(5) "Party” means each person or agency named or admitted as a party, or properly
seeking and entitled as of right to be admitted as a party.

(6) "Person” means any individual, partnership, corporation, association,
governmental subdivision, or public or private organization of any character other than
an agency.

(7) "Practice” means a substantive or procedural requirement of an agency,
affecting one or more persons who are not employees of the agency, that is used by the
agency in the discharge of its powers and duties. The term includes all such
requirements, regardless of whether they are stated in writing.

(8) "Procedure" means a practice that has been adopted in writing, either at the
election of the agency or as the resuit of a request under subsection 831(b) of this title.
The term includes any practice of any agency that has been adopted in writing, whether
or not labeled as a procedure, except for each of the following:
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(A) a rule adopted under sections 836-844 of this title;

(B} a written document issued in a contested case that imposes substantive or
procedural requirements on the parties to the case;

(C) a statement that concerns only:

(i) the internal management of an agency and does not affect private rights or
procedures available to the public;

(il) the internal management of facilities that are secured for the safety of the
public and the individuals residing within them; or

{iii) guidance regarding the safety or security of the staff of an agency or its
designated service providers or of individuals being provided services by the agency or
such a provider,

(D) an intergovernmental or interagency memorandum, directive, or
communication that does not affect private rights or procedures available to the public;

(E) an opinion of the Attorney General; or

(F) a statement that establishes criteria or guidelines to be used by the staff of an
agency in performing audits, investigations, or inspections, in settling commercial
disputes or negotiating commercial arrangements, or in the defense, prosecution, or
settlement of cases, if disclosure of the criteria or guidelines would compromise an
investigation or the health and safety of an employee or member of the public, enable
law violators to avoid detection, facilitate disregard of requirements imposed by law, or
give a clearly improper advantage to persons that are in an adverse position to the State.

(9) "Rule" means each agency statement of general applicability that implements,
interprets, or prescribes law or policy and that has been adopted in the manner provided
by sections 836-844 of this title.

{10} "Incorporation by reference” means the use of language in the text of a
regulation that expressly refers to a document other than the regulation itself.

(1) "Adopting authority" means, for agencies that are attached to the Agencies of
Administration, of Commerce and Community Development, of Natural Resources, of
Human Services, and of Transportation, or any of their components, the secretaries of
those agencies; for agencies attached to other departments or any of their components,
the commissioners of those departments; and for other agencies, the chief officer of the
agency. However, for the procedural rules of boards with quasi-judicial powers, for the
Transportation Board, for the Vermont Veterans' Memorial Cemetery Advisory Board,
and for the Fish and Wildlife Board, the chair or executive secretary of the board shall be
the adopting authority. The Secretary of State shall be the adopting authority for the
Office of Professional Regulation.

(12) "Small business" means a business employing no more than 20 full-time
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employees.

(13)(A) "Arbitrary," when applied to an agency rule or action, means that one or
more of the following apply:

(i) There is no factual basis for the decision made by the agency.

(i The decision made by the agency is not rationally connected to the factual
basis asserted for the decision.

(iii) The decision made by the agency would not make sense to a reasonable
person,

(B) The General Assembly intends that this definition be applied in accordance
with the Vermont Supreme Court's application of "arbitrary” in Beyers v. Water
Resources Board, 2006 VT 65, and In re Town of Sherburne, 154 Vi. 596 (1990).

(14) "Guidance document" means a written record that has not been adopted in
accordance with sections 836-844 of this title and that is issued by an agency to assist
the public by providing an agency’s current approach to or interpretation of law or
describing how and when an agency will exercise discretionary functions. The term does
not include the documents described in subdivisions (8}A) through (F} of this section.

(15) "Index" means a searchable list of entries that contains subjects and titles with
page numbers, hyperlinks, or other connections that link each entry to the text or
document to which it refers. (Added 1967, No. 360 (Ad]. Sess.), § 1, eff. July 1, 1969,
amended 1981, No. 82, § 1; 1983, No. 158 (Adj. Sess.), eff. April 13, 1984; 1985, No. 56,8 1;
1985, No. 269 (Ad]. Sess.), § 4; 1987, No. 76, § 18; 1989, No. 69, § 2, eff. May 27, 1989,
1989, No. 250 (Adj. Sess.), § 88; 2001, No. 149 (Adj. Sess.), § 46, eff. June 27, 2002; 2017,
No. 113 (Adj. Sess.), § 3; 2017, No. 156 (Adj. Sess.), § 2.)
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VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

Title 33 : Human Services

Chapter 019 : Medical Assistance
Subchapter 001 : Medicaid

(Cite as: 33 V.S.A. §1901)
§ 1901. Administration of program

(a)(1) The Secretary of Human Services or designee shall take appropriate action,
including making of rules, required to administer a medical assistance program under
Title XIX (Medicaid) and Title XXi {SCHIP) of the Social Security Act.

(2) The Secretary or designee shall seek approval from the General Assembly prior
to applying for and implementing a waiver of Title XIX or Title XXI of the Social Security
Act, an amendment to an existing waiver, or a new state option that would restrict
eligibility or benefits pursuant to the Deficit Reduction Act of 2005. Approval by the
General Assembly under this subdivision constitutes approval only for the changes that
are scheduled for implementation.

(3} [Repealed.]

(4) A manufacturer of pharmaceuticals purchased by individuals receiving State
pharmaceutical assistance in programs administered under this chapter shall pay to the
Department of Vermont Health Access, as the Secretary's designee, a rebate on all
pharmaceutical claims for which State-only funds are expended in an amount that is in
proportion to the State share of the total cost of the claim, as calculated annually on an
aggregate basis, and based on the full Medicaid rebate amount as provided for in
Section 1927(a) through (c) of the federal Social Security Act, 42 U.S.C. § 1326r-8.

(b) [Repealed.}

{c) The Secretary may charge a monthly premium, in amounts set by the General
Assembly, per family for pregnant women and children eligible for medical assistance
under Sections 1202(a){10)(AMIHD, (IV), (V1), and (V1]) of Title XIX of the Social Security Act,
whose family income exceeds 195 percent of the federal poverty level, as permitted
under section 1902(r)(2) of that act. Fees collected under this subsection shall be
credited to the State Health Care Resources Fund established in section 1901d of this
title and shall be available to the Agency to offset the costs of providing Medicaid
services. Any co-payments, coinsurance, or other cost sharing to be charged shall also
be authorized and set by the General Assembly.

{d){) To enable the State to manage public resources effectively while preserving and
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enhancing access to health care services in the State, the Department of Vermont

Health Access is authorized to serve as a publicly operated managed care organization
(MCO).

{2) To the extent permitted under federal law, the Department of Vermont Health
Access shall be exempt from any health maintenance organization (HMO) or MCO
statutes in Vermont law and shall not be considered to be an HMO or MCO for purposes
of State regulatory and reporting requirements. The MCO shall comply with the federal
rules governing managed care organizations in 42 C.F.R, Part 438. The Vermont rules on
the primary care case management in the Medicaid program shall be amended to apply
to the MCO except to the extent that the rules conflict with the federal rules.

(3) The Agency of Human Services and Department of Vermont Heaith Access shall
repott to the Health Care Oversight Committee about implementation of Global
Commitment in a manner and at a frequency to be determined by the Committee.
Reporting shall, at a minimum, enable the tracking of expenditures by eligibility category,
the type of care received, and to the extent possible allow historical comparison with
expenditures under the previous Medicaid appropriation model (by department and
program) and, if appropriate, with the amounts transferred by another department to the
Department of Vermont Health Access. Reporting shall include spending in comparison
to any applicable budget neutrality standards.

{e) [Repealed.]

() The Secretary shall not impose a prescription co-payment for individuals under age
21 enrolled in Medicaid or Dr. Dynasaur.

(g) The Department of Vermont Heaith Access shall post prominently on its website
the total per-member per-month cost for each of its Medicaid and Medicaid waiver
programs and the amount of the State's share and the beneficiary's share of such cost.

(h) To the extent required to avoid federal antitrust violations, the Department of
Vermont Health Access shall facilitate and supervise the participation of health care
professionals and heaith care facilities in the planning and implementation of payment
reform in the Medicaid and SCHIP programs. The Department shall ensure that the
process and implementation include sufficient State supervision over these entities to
comply with federal antitrust provisions and shall refer to the Attorney General for
appropriate action the activities of any individual or entily that the Department
determines, after notice and an opportunity to be heard, violate State or federal antitrust
laws without a countervailing benefit of improving patient care, improving access to
health care, increasing efficiency, or reducing costs by modifying payment methods.
(Added 1967, No. 147, § 6, amended 1997, No. 155 (Adj. Sess.), § 21; 2005, No. 159 {Adj.
Sess.), § 2; 2005, No. 215 (Adi. Sess.), § 308, eff. May 31, 2006; 2007, No. 74, § 3, eff.
June 6, 2007; 2009, No. 156 (Ad]. Sess.), § E.309.15, eff. June 3, 2010; 2009, No. 156
(Adj. Sess.), § 1.43; 2011, No. 48, § 164, eff. Jan. 1, 2012; 2011, No. 139 (Adj. Sess.), § 51, eff.
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May 14, 2012; 2011, No. 162 (Adj. Sess.), § E.307.6; 2011, No. 171 (Adj. Sess.), § 41c; 2013,
No. 79, § 23, eff. Jan. 1, 2014; 2013, No. 79, § 46; 2013, No. 131 (Adj. Sess.), § 39, eff. May
20, 2014; 2013, No. 142 {Adj. Sess.), § 98; 2017, No. 210 (Adj. Sess.), § 3, eff. June 1, 2018)
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VERMONT GENERAL ASSEMBLY

The Vermont Statutes Online

Title 33 : Human Services

Chapter 018 : Public-private Universal Health Care System
Subchapter 001 : Vermont Health Benefit Exchange

(Cite as: 33 V.S.A. § 1810)

§ 1810. Rules

The Secretary of Human Services may adopt rules pursuant to 3 V.S.A. chapter 25 as
needed to carry out the duties and functions established in this subchapter. (Added 201,
No. 48,8 4.)
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Rule Details

Rule Number: 22P017

Title: Health Beneﬁts Eligibility and Enroliment Rule, Financial
Methodologies (Part 5).

Type: Standard

Status: Proposed

Agency: Agency of Human Services

Legal Authority: 3 V.8.A. 801(bX(11); 33 V.S.A. 1901(a)(1) and 1810
This proposed rulemaking amends Parts 1, 2, 3, 5, and 7 of the
8-part Health Benefits Eligibility and Enrollment (HBEE) rule.
Parts 1, 5 and 7 were last amended effective October 1, 2021. Parts
2 and 3 were last amended effective January 15, 2019. Substantive
revisions include: codifying the annual open enroliment period for
qualified health plans from November 1 - January 15; adding a new

Summary: income-based special enrollment period for qualified health plans

that allows ongoing enrollment for those at or below 200 of the
Federal Poverty Level (FPL); extending the Medicaid postpartum
period for pregnant women from 60 days to 12 months; adding
Compacts of Free Association (COFA) migrants as qualified non-
citizens eligible for Medicaid and exempt from the 5-year bar; and
expanding Medicaid eligibility for former foster care children to
include children aging out of foster care in another state.
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Medicaid applicants/enroliees; Individuals who wish to purchase
health coverage including those who apply for premium and cost-
sharing assistance; Heaith insurance issuers; Eligibility and
enroliment assisters, including agents and brokers; Health care
providers; Health law, policy and related advocacy and community-
based organizations and groups including the Office of the Health
Care Advocate; Agency of Human Services including its
departments; and Department of Financial Regulation.

AHS anticipates that some of the proposed changes to HBEE will
have an economic impact on the State's budget, beginning in
SFY2023. The estimated gross annualized budget impact of
expanding postpartum Medicaid coverage for pregnant women
from 60 days to 12 months is ~$2 million and accounted for in
AHS's FY2023 budget. The estimated gross annualized budget
impact of expanding Medicaid coverage to children who age out of
foster care in any state is $52,700. There is no anticipated impact
from the addition of COFA migrants. Changes related to Qualified
Health Plan enrollment are not expected to have an economic
impact except insofar as any opportunity to encourage enrollment
and maintain VT's low uninsured rate is fiscally positive for VT.
Other changes in Parts 1, 2, 3, 5, & 7 align the rule with federal and
state guidance and law, provide clarification, correct information,
improve clarity, and make technical corrections. These changes do
not carry a specific economic impact on any person or entity.

Posting date: Jul 13,2022

Persons Affected:

Economic Impact:

Hearing Information

Information for Hearing # 1
Hearing 08-17-2022 2:00 PM SSEXEREIININITIOS
date;
Location: Waterbury State Office Complex, Cherry A Conference Room
Address: 280 State Drive
City: Waterbury
State: VT
Zip: 05671
Also via MS Teams: Call in (audio only) 802-522-8456 Conference 1ID: 738063547# or visit:
https://teams.microsoft.com/V/meetup-
join/193ameeting NzIiZWHOTUMIVIMSO00ZTIKLTk4 Y zAtZiFk Y TUSMTUXZmEw40thread. v2
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Hearing
Notes:

Contact Information

Information for Primary Coniact

PRIMARY CONTACT PERSON - A PERSON WHO IS ABLE TO ANSWER QUESTIONS
ABOUT THE CONTENT OF THE RULE,

Level: Primary

Name: Danielle Fuoco

Agency; Agency of Human Services
Address: 280 State Drive, Center Building
City: Waterbury

State: VT

Zip: 05671
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Level: Secondary

Name: Jessica Ploesser

Agency: Agency of Human Services

Address: 280 State Drive, Center Building

City: Waterbury

State: vT

Zip: 05671

Telephone: 802-585-0454

Fax: 802-241-0450

Email: Jessica.ploesser@vermont.gov
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PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of
these notices is to give the public a chance to respond to the proposals. The public notices for administrative
rules are now also available online at https://secure. vermont.gov/50S/rules/ . The law requires an agency to

hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association
having at least 25 members.

To make special arrangements for individuals with disabilities or special needs please call or write the contact
person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rule(s) or
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may
also submit comments in writing to the Legislative Committee on Administrative Rules, State House,
Montpelier, Vermont 05602 (802-828-2231).

Note: The five rules below have been promulgated by the Agency of Human Services who has requested the
notices be combined to facilitate a savings for the agency. When contacting the agency about these rules
please note the title and rule number of the rule(s) you are interested in.

® Health Benefits Eligibility and Enrollment Rule, General Provisions and Definitions (Part 1). - 22P014

® Health Benefits Eligibility and Enroliment Rule, Eligibility Standards (Part 2). - 22P015

® Health Benefits Eligibility and Enrollment Rule, Nonfinancial Eligibility Requirements (Part 3). - 22P016
® Health Benefits Eligibility and Enrollment Rule, Financial Methodologies (Part 5). - 22P017

& Health Benefits Eligibility and Enroliment Rule, Eligibility-and-Enroliment Procedures (Part 7). - 22P018
AGENCY: Agency of Human Services

CONCISE SUMMARY: This proposed rulemaking amends Parts 1, 2, 3, 5, and 7 of the 8-part Health Benefits
Eligibility and Enrollment (HBEE) rule. Parts 1, 5 and 7 were last amended effective October 1, 2021. Parts 2
and 3 were last amended effective January 15, 2019. Substantive revisions include: codifying the annual open
enroliment period for qualified health plans from November 1 - January 15; adding a new income-based
special enroliment period for qualified health plans that allows ongoing enrollment for those at or below 200%
of the Federal Poverty Level (FPL); extending the Medicaid postpartum period for pregnant women from 60
days to 12 months; adding Compacts of Free Association (COFA) migrants as qualified non-citizens eligible for
Medicaid and exempt from the 5-year bar; and expanding Medicaid eligibility for former foster care children
to include children aging out of foster care in another state.

FOR FURTHER INFORMATION, CONTACT: Danielle Fuoco, Agency of Human Services, 280 State Drive, Center
Building, Waterbury, Vermont 05671-1000 Tel: 802-585-4265 Fax: 802-241-0450 Email;
danielle.fuoco@vermont.gov URL: htips://humanservices.vermont.gov/rules-policies/health-care-rules.

FOR COPIES: Jessica Ploesser, Agency of Human Services, 280 State Drive, Center Building, Waterbury,
Vermont 05671-1000 Tel: 802-585-0454 Fax: 802-241-0450 Email: jessica.ploesser@vermont.gov.




