FINAL PROPOSED RULE #(a\ :P&g

Administrative Procedures — Final Proposed Rule Filing
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms requiring a signature shall be original signatures of the appropriate adopting
authority or authorized person, and all filings are to be submitted at the Office of the
Secretary of State, no later than 3:30 pm on the last scheduled day of the work week.
The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgatmg agency

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!

,,,,,

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

Independent School Program Approval

/s/ Oliver Olsen ,on 3/15/2022
(signature) (date)
Printed Name and Title:
Oliver Olsen
Chair

State Board of Education

RECEIVED BY:

Coversheet

Adopting Page

Economic Impact Analysis

Environmental Impact Analysis -
Strategy for Maximizing Public Input
Scientific Information Statement (if applicable)

Incorporated by Reference Statement (if applicable)

Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Minutes

Copy of Comments

Responsiveness Summary
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Final Proposed Coversheet

1. TITLE OF RULE FILING:
Independent School Program Approval

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
A P33

3. ADOPTING AGENCY:
State Board of Education

4. PRIMARY CONTACT PERSON:
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE, )
Name: Emily Simmons
Agency: Education

Mailing Address: 1 National Life Dr., Davis 5, Montpelier,
VT 05602-2501

Telephone: 802 828 - 1518 Fax: 802828 - 6430
E-Mail: emily.simmons@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED):
https://education.vermont.gov/state-board-
councils/state-board/rulemaking

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRiMARY CONTACT PERSON).

Name: Judy Cutler
- Agency: Education

Mailing Address: 1 National Life Dr., Davis 5, Montpelier,
VT 05602-2501

Telephone: 801 828 - 0079 Fax: 802 828 - 6430
E-Mail: judy.cutler@vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL,
LIMITING ITS PUBLIC RELEASE, OR OTHERWISE EXEMPTING IT FROM INSPECTION AND
COPYING?)  Yes

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
16 V.S.A. § 166(b) (8) (C)
PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

Statute provides that financial information provided by
an approved independent school in response to the State
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Final Proposed Coversheet

10.

11.

12.

13.

14.

Board's requests during a review of financial capacity
are exempt from public disclosure if the information
was not previously made public.

LEGAL AUTHORITY / ENABLING LEGISLATION:

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

16 V.S.A. § 164(14) and Section 22 of Act 173 of 2018
(session law), as amended by Section 8 of Act 112 of
2020 (session law).

EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF
THE AGENCY::
16 V.S.A. § 164(7): "The State Board shall . . . adopt

rules pursuant to 3 V.S.A. chapter 25 as necessary or
appropriate for the execution of its powers and duties
and of the powers and duties of all persons under its
supervision and control. 16 V.S.A. § 164(14): "Adopt
rule for approval of independent schools."”

THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED
RULE.

THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE RAISED
FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL
THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

Act 173 of 2018 requires the State Board of Education
to adopt rules implementing certain changes to the
requirements an independent school must satisfy in
order to receive public tuition. These changes include
enrollment of students who require special education
services and provision of special education to publicly
funded students. In current law, students who receive

special education services may only choose an
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Final Proposed Coversheet

15.

16.

17.

18.

19.
20. HEARING INFORMATION

independent school that has sought and received
approval for the student’s specific disability
category. Act 173 and these rules implement a system
that allows students who receive special education to
enroll in any independent school that has been approved
for public funding, if the Supervisory Union approves
the placement. These rules create procedures for school
districts and approved independent schools to ensure
students receive special education services in
conformity with federal and state law.

EXPLANATION OF WHY THE RULE IS NECESSARY:

These rules are directly impacted by sections 20, 21
and 22 of Act 173 of 2018. Revisions are necessary to
implement the Act as directed by the General Assembly.

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:
This rulemaking is being done at the specific direction
of the General Assembly.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Supervisory Unions (SUs)/School Districts/Supervisory
Districts (SDs); State Board of Education; independent
schools; school staff; parents; students; advocacy
groups; and the Agency of Education (AOCE).

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

This rule effectuates the changes to the independent
school approval standards directed by Act 173, which
may have significant impacts on SUs/School
Districts/SDs and independent schools. One example of a
likely financial impact, detailed in the economic
impact analysis, is a proposed requirement that schools
with a boarding / residential program be accredited by
an accreditation agency recognized by the SBE.
Additionally, independent schools and SUs/School
Districts/SDs may see increased costs due to providing
special education services to all eligible children who
attend approved independent schools through public
tuition payment.

A HEARING WAS HELD.
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Final Proposed Coversheet
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).
IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.
Date: 8/26/2021
Time: 12:00 PM

Street Address: The hearing will be held virtually. A
staffed physical location will be provided at:

Agency of Education
1 National Life Dr.
Davis 5, 5% Floor

Montpelier, VT

Zip Code: 05620-2501
Date: 9/15/2021
Time: 04:00 PM

Street Address: The hearing will be held virtually. A
staffed physical location will be provided at:

Agency of Education

1 National Life Dr.

Davis 5, 5th Floor
Montpelier, VT

Zip Code: 05620-2501
Date: 10/20/2021
Time: 04:30 PM

Street Address: The hearing will be held virtually. A
staffed physical location will be provided at:

Agency of Education

1 National Life Dr.

Davis 5, 5th Floor
Montpelier, VT

Zip Code:
Date: 10/26/2021
Time: 07:00 PM
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Final Proposed Coversheet

Street Address: The hearing will be held virtually. A
staffed physical location will be provided at:

Agency of Education
1 National Life Dr.
Davis 5, 5th Floor
Montpelier, VT
Zip Code: 05620-2501

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
11/5/2021

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

Act 173

Independent Schools
IDEA

Special education

Tuition
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' V’ERMOb T 1 National Life Drive, Davis 5, Montpelier, VT 05604

(p) 802-828-1130 | (f) 802-828-6430 | education.vermont.gov

STATE BOARD OF EDUCATION
TO: Legislative Committee on Administrative Rules
FROM: State Board of Education

SUBJECT: Summary of Changes to Rule Series 2200 Following Public Comment
DATE: March 15, 2022

Proposed Rule 2200, Independent School Program Approval

Act 173 of 2018 required the State Board of Education to adopt rules implementing certain
changes to the requirements an independent school must satisfy in order to receive public
tuition. These changes include enrollment of students who require special education services
and provision of special education to publicly funded students. In current law, students who
receive special education services may only choose an independent school that has sought and
received approval for the student’s specific disability category. Act 173 and these rules
implement a system that allows students who receive special education to enroll in any
independent school that has been approved for public funding, if the Supervisory Union
approves the placement.

The State Board held four public hearings on the draft rule. All public comments, oral and
written, are detailed in the attached table, with the State Board’s response to each. This memo
summarizes the most substantial changes made to the draft rule as a result.

In response to public comment, the State Board has added sections to the rule that 1) explicitly
require compliance with nondiscrimination laws for approval, 2) incorporate suggestions from
the State Auditor’s most recent review of approved independent school oversight, 3) require an
independent school operating a boarding program to be accredited or licensed in order to
receive approval, and 4) respond to anticipated legislation requiring nondiscriminatory school
branding. This last provision will only have legal effect if a new requirement is enacted by the
General Assembly.

Several comments centered around admissions practices required by Rule 2229. The State Board
sought the opinion of the Act 173 Advisory Group in considering further amendments. The
Advisory Group recommended a re-write of the rule to address the concerns raised in public
comment and to clarify the original intent of the rule. In the final draft, the State Board has
revised Rule 2229, adopting the Advisory Group recommendations in nearly all respects. The
new draft of the rule prohibits special requirements or considerations for enrollment that
disadvantage students based on protected class status, an actual or suspected disability or
socioeconomic status. It requires a school to maintain and publish an enrollment policy, listing
any enrollment requirements and stating how the school will make enrollment decisions when
the number of applications exceeds capacity. Finally, the rule expressly requires non-
discriminatory enrollment in Rule 2229.1(a)(4).



The State Board received comments requesting changes to Rule 2232, rate setting for therapeutic
independent schools, and the State Board asked the Advisory Group to give its opinion of
whether the rule should be amended in response. The Advisory Group did not recommend any
changes to Rule 2232 in response to public comment, and the State Board agreed. The rule was
written with substantial stakeholder engagement prior to pre-filing. This process took 3-4
months and resulted in a compromise draft that all stakeholders and the Act 173 Advisory
Group endorsed. None of the comments received persuaded either the Advisory Group or the
State Board that the suggested changes would improve the stakeholder-negotiated language
beyond the hard-won compromise that had been achieved, and thus, the language of this rule
remains unchanged from that filed with ICAR.

Page 2 of 2 7~~~ VERMONT
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Administrative Procedures — Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
Independent School Program Approval

2. ADOPTING AGENCY:
State Board of Education

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment as long as the rule is replaced with other
text.

e NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOGH#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

Independent School Program Approval; March 15, 2017;
Secretary of State Rule Log #17-006.
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State of Vermont [phone] 802-828-3322 Office of the Secretary
Agency of Administration [fax]} 802-828-3320

109 State Street

Montpelier, VT 05609-0201

www.aoa.vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: July 12, 2021, Physical Location: 109 State Street, 5% Floor Conference Room,
Montpelier VT; Virtual Meeting: Microsoft Teams

Members Present: Chair Kristin Clouser, Dirk Anderson, Diane Bothfeld, Jennifer Mojo, John Kessler,
Matt Langham, Diane Sherman

Members Absent: Ashley Berliner, Clare O’Shaughnessy

Minutes By: Melissa Mazza-Paquette and Diane Bothfeld

e 2:12 p.m. meeting called to order, welcome and introductions.

e Review and approval of minutes from the June 14.2021 meeting.
¢ No additions/deletions to agenda. Agenda approved as drafted.

¢ No public comments made.

¢ Note: The following emergency rules were supported by ICAR Chair Clouser:
1. ‘Access to Health Care Services Related to COVID-19’ by the Department of Financial Regulation on

6/30/21.

2. ‘Interim Rules for Clinical Pharmacy’ by the Secretary of State, Office of Professional Regulation on
7/7/21.

3. PUC Emergency Rule 2.600 COVID-19 Emergency Procedures’ by the Public Utility Commission on
7/9/21.

e Presentation of Proposed Rules on pages 2-7 to follow.
1. Hemlock Woolly Adelgid Quarantine, Agency of Agriculture, Food and Markets, page 2
2. Vermont Joint Quarantine No. 1 (Scleroderris Canker), Agency of Agriculture, Food and Markets, page
3
Hospital Licensing Rule, Agency of Human Services, page 4
Administrative Rules for Veterinarians, Secretary of State, Office of Professional Regulation, page 5
Independent School Program Approval, State Board of Education, page 6
. Vermont Use of Public Waters Rules, Agency of Natural Resources, page 7
¢ Next scheduled meetings: :
o Wednesday, July 14, 2021 - Review of ICAR Forms with the Office of the Secretary of State
o Monday, August 9, 2021 at 2:00 p.m. — Monthly ICAR meeting
¢ 3:49 p.m. meeting adjourned.

v A W
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Proposed Rule: Independent School Program Approval, State Board of Education
Presented By: Emily Simmons, Jennifer Samuelson

Motion made to accept the rule by Diane Sherman, seconded by Jen Mojo, and passed unanimously expect
for Diane Bothfeld who had to leave the meeting prior to voting on this proposed rule, with the following
recommendations:

L.

2.
3.

Proposed Rule Coversheet, #12 and Economic Impact Analysis: Include further explanation and
agreement with the general assembly of the economic impact and reasoning.

Proposed Rule Coversheet, #8: Provide explanation of what is being changing from.

Economic Impact, #4: Include a period at the end of the paragraph.

Public Input, #3: Include plans to advertise hearings and detail communication methods.

7-12-21 ICAR Minutes, Page 6 of 7



Administrative Procedures — Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832D for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:
Independent School Program Approval
2. ADOPTING AGENCY:

- State Board of Education

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

Supervisory Unions (SUs)/School Districts/Supervisory
Districts (SDs); State Board of Education; independent
schools; school staff; parents; students; advocacy
groups; and the Agency of Education (AOE).

4. IMPACT ON SCHOOLS:

Revised May 5, 2020 page 1



Economic Impact Analysis

INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

The enabling legislation will have impacts on public
education. These impacts are not known with
specificity. The impacts will depend in large part upon
how independent schools that are currently approved to
receive public tuition respond to the new mandates
related to special education. Some independent schools
may choose to forego public tuition rather than comply
with Act 173 requirements. Independent schools that
receive public tuition will charge the excess costs of
providing special education to each student's district
of residence. This could cause school district budgets,
and thus tax rates, to increase. However, these rules
are tightly aligned to the Act itself.

In one instance, the proposed rule will have a
financial impact on certain independent schools. The
proposed rule amendment under Section 2227 (updated
numbering) includes a requirement that schools with a
boarding / residential program be accredited by an
accreditation agency recognized by the SBE. This will
have a financial impact on any school operating a
boarding program that does not already have third-party
accreditation, and has the potential to prevent schools
from becoming approved if they are unable to obtain
accreditation. This was not mandated by Act 173; it 1is
a change proposed by the SBE independent of any mandate
dictated by Act 173.

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

As this rulemaking has been undertaken at the direction
of the General Assembly, no alternatives were
considered.

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

Revised May 5, 2020 page 2



Economic Impact Analysis

None.

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN'T APPROPRIATE.

No cost/burden of compliance for small businesses is
anticipated.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING

SEPARATE REQUIREMENTS FOR SMALL BUSINESS:.
As no alternatives were considered, no comparisons were

made.

9. SUFFICIENCY: EXPLAIN THE SUFFICIENCY OF THIS ECONOMIC IMPACT ANALYSIS.
Representatives of organizations representing impacted
entities were integrally involved in the development of
the proposed rules and the assessment of economic
impact has been part of the deliberative process.
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Administrative Procedures — Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis.

Examples of Environmental Impacts include but are not limited to:

Impacts on the emission of greenhouse gases
Impacts on the discharge of pollutants to water
Impacts on the arability of land

Impacts on the climate

Impacts on the flow of water

Impacts on recreation

Or other environmental impacts

1. TITLE OF RULE FILING:
Independent School Program Approval
2. ADOPTING AGENCY:

State Board of Education

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS, BUILDING
INFRASTRUCTURE,; LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
None.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

None.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,

AGRICULTURE ETC.):
None.

6. RECREATION: EXPLAIN HOW THE RULE IMPACT RECREATION IN THE STATE:
None.

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
None.

Revised May 5, 2020 page 1



Environmental Impact Analysis

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'S
ENVIRONMENT:
None.

9. SUFFICIENCY: EXPLAIN THE SUFFICIENCY OF THIS ENVIRONMENTAL IMPACT

ANALYSIS.
None.

Revised May 5, 2020
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Administrative Procedures — Public Input

Instructions:

In completing the public input statement, an agency describes the strategy prescribed
by ICAR to maximize public input, what it did do, or will do to comply with that plan
to maximize the involvement of the public in the development of the rule.

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:

Independent School Program Approval
2. ADOPTING AGENCY:

State Board of Education

3. PLEASE DESCRIBE THE STRATEGY PRESCRIBED BY ICAR TO
MAXIMIZE PUBLIC INVOLVEMENT IN THE DEVELOPMENT OF THE
PROPOSED RULE:

The SBE and AOE will continue to involve stakeholders
to seek input on the rule, post the rule on the AOCE
website with opportunity for public comment, and hold
four (4) public hearings. The public hearings will be
advertised through various communication methods
including through the AOE’s weekly field memo, related
professional associations, postings on the AOE website,
and announcements at monthly SBE meetings.

4. PLEASE LIST THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

The SBE was advised by the AOE and the Census-Based
Funding Advisory Group, which is a stakeholder group
established by Act 173. Prior to proposing draft rules
to the SBE, the AOE worked with the Census-Based
Funding Advisory Group and two working groups comprised
of representatives from the Census-Based Funding
Advisory Group. These working groups met twice per
month, and more frequently in some cases from August
2020 until March 2021. During this time, the AOE also
engaged other stakeholders via more informal
conversations in seeking feedback on proposed rules.
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Public Input

The SBE reviewed the proposed rules at its monthly
meetings in February - May, 2021. The SBE provided
opportunity for public comment and solicited specific
comment from the Census-Based Funding Advisory Group
and the Vermont Independent Schools Association at each
of these meetings. Finally, the SBE’s Rule 2200 Update
Committee met several times throughout the past year
and actively sought input from stakeholders on proposed
rule changes, particularly the one change that was not
mandated by Act 173 (requirement that board school
programs be accredited). The SBE has worked to develop
a proposed rule that has the consensus of the education
community prior to pre-filing.

5. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

State Board of Education

Agency of Education

Census—-Based Funding Advisory Group

Council of Independent Schools

Susan Marks - Special education consultant
Vermont Association of School Business Officials
Vermont Council of Special Education Administrators
Vermont Department of Mental Health

Vermont Independent Schools Association

Vermont Legal Aid

Vermont National Education Association

Vermont Principals' Association

Vermont School Boards Association

Vermont Superintendents Association
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State Board Reponse to Public Comment on SBE Rule 2200

B C D E G
Townor Written
1 Name Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response
William Mathis |Former SBE yes The AOE does not have enough capacity to SBE does not have authority to add staff to AOE. SBE |Reject
Member monitor independent schools (Rule 2223). does not have authority to give oversightto a
2 different agency.
William Mathis |Former SBE yes The minimum course of study is weak (16 V.S.A. |SBE rules comply with 16 V.S.A. 906 as proposed. SBE |Reject
Member 906). does not have authority to diverge from statute.
3
Former SBE yes The enrollment rule is ambiguous, of With regard to the language of 2223.3, the SBE is Acceptin part
Member questionable legality and is wrong (Rule 2223.3 |constrained by statute with regard to approval of
and 2229). independent schools that are not additionally
approved to receive public tuition. The State Board
will amend 2223.3 only to remove the phrase
"choosing not to enroll students requiring special
education” to change the tone to better reflect intent.
Finally, with the input and support of members of the
Census Based Funding Advisory Group (CBFAG) the
SBE will amend Rule 2229,
4
William Mathis |Former SBE yes The CIS should not have a role in the SBE is constrained by 16 V.S.A. 166(d). Reject
Member revocation/suspension of approval process (Rule
5 2222.32).
William Mathis |Former SBE yes The trigger related to review of financial The SBE proposed rule is relying on the text of statute, |Reject
Member capacity, "lacks financial capacity” is vague. 16 V.S.A. 166, which uses the term "lacks financial
6 capacity.”
William Mathis |Former SBE yes The SBE should wait until the US Supreme Court |The outcome of the Supreme Court case may or may |Reject
Member decides the Maine tuition case (2225). not directly impact Vermont, and it this time any
7 impact is speculative.
William Mathis |Former SBE yes The rules on providing special education The SBE agrees with the CBFAG that the proposed Reject
Member "assurances” is too weak (2229). language for 2229 (Assurances) is appropriate and w
not be amended. The SBE notes that the language as
proposed is taken directly from Act 173.
8
William Mathis |Former SBE yes The rule on out of district placement seems The proposal does not contain a rule on out of district {Acceptin part
Member redundant and may conflict with federal and placements; this process is governed by IDEA and Rule
state law. 2360. Rule 2229, as amended, is consistent with
federal and state law, and the SBE accepts the
recommendation of the CBFAG that the language
should not be amended further.
9
William Mathis |Former SBE yes The rules should respond to the findings of the  |The proposed rule responds to relevant Reject
Member Auditor's report of July 2021. recommendations of the Auditor's report dated
10 December 18, 2020.
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State Board Reponse to Public Comment on SBE Rule 2200

B C D E G M
Townor Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Lisa Purcell Chittenden no Has two questions as someone living in a school |The SBE will amend the proposed rule to respond to  jAccept
choice town. Does not see any mention of this comment. See proposed new language for Rule
independent schools needed to abide by equal {2226 and Rule 2227.
employment opportunity commission for
nondiscrimination.
11
Lisa Purcell Chittenden no The other piece is how is public being notified | The SBE addressed this comment during the public Accept
about these hearings as well as other issues hearing process.
under consideration by SBE. Also noted that
today's website indicates that an SBE Bmm::m
was cancelled. This could have been confusing to
individuals who would have attended today.
12
Lisa Purcell Chittenden yes Anti-discrimination language should be in a more |The SBE will amend the proposed rule to respond to  [Accept
prominent place than in Rule 2225.6 which this comment. See proposed new language for Rule
describes requirements of physical facilities. It 2226 and 2227.
should have its own rule number and place
within the process of approving schools.
13
Emily Simmons |AOE yes Comments regarding compliance with PAA, the |The SBE will amend the proposed rule to respond to  |Accept
state auditor's 2021 report, and postsecondary  |this comment, with language proposed in the AOE
accreditation. written comment. See Proposed new language for
14 Rule 2226.
Donna Russo- AOE yes Comments that led to i ion of rulemaking on |The SBE has responded to this comment in separate |Accept
Savage Series 7000, now in process. rulemaking. Language will be added as proposed in
15 the AOE written comment.
Megan Calla Potential yes Generally pleased with the direction that the rule | With the input and support of the Census Based Accept
independent changes have taken. Primary concern is the vague|Funding Advisory Group (CBFAG) the SBE will amend
school founder references to LEA's determination that a Rule 2229.
placement is "appropriate" (Rule 2229.4(b)).
Suggests re-wording to help with consistency and
readability.
16
Megan Calla Potential yes Section 2222 Definition of special education fees |SBE will not accept the comment because it is not Reject
independent should read, "... funds paid by an LEA {school consistent with definitions of school district,
school founder district or supervisory union) to an approved supervisory union and LEA.
independent school..."
17
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Townor Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Megan Calla Potential yes Section 2223.3 in the third sentence should read, |SBE will amend proposed rule to add parenthetical Accept
independent "A school meeting approval requirements in SBE |references to a rule where it will enhance readability.
school founder Rules 2226 (Application) and 2227 (Approval) but
choosing..."
18
Megan Calla Potential yes Section 2229.4 subsection (d) should use the With the input and support of members of the Census |Accept
independent word "conditioned" instead of the word "based.” |Based Funding Advisory Group (CBFAG) the SBE will
19 school founder amend Rule 2229.
Mill Moore Vermont yes "VISA does not support use of public funds in any |SBE noted the comment as consistent with its Accept
Independent school with discriminatory enroliment or hiring  |amendments to proposed rule 2226.
20 Schools Assn. practices."
Alicia Hanrahan |Randolph yes Refers to definition of "approved independent  |SBE is constrained by 16 V.5.A. 166. Act 173 directs Reject
school" and questions whether this means that  |that an approved independent school intending to
every independent school can receive public accept public tuition must enroll any student who
funding. requires special education, when/if deemed
appropriate by IEP team. See 2223.3 for detail on
which "approved" schools can and cannot receive
21 public funds.
Alicia Hanrahan |Randolph yes Refers to definition of "approved independent  |[The process laid out in Rule 2229, as amended, Reject
school" and questions whether this means that a |provides that a student eligible for special education
student eligible for special education can attend |can attend any approved independent school in
any independent school in Vermont. Questions  |Vermont and receive IEP services.
how a student can receive their special education
services.
22
Alicia Hanrahan |Randolph yes Refers to definition of "therapeutic approved The SBE accepts the recommendation of the Act 173  |Reject
independent school. Submits that not all students|Census Based Funding Advisory Group that the term
who are on an IEP need a therapeutic school, "therapeutic" is appropriate to describe this category
asks why the rule would categorize all schools to |of school.
be "therapeutic." Cites example of I.N.S.P.1.R.E.
school for Autism. Submits this is not a
therapeutic school in the mental health sense.
Recommends that only CERT schools are
considered to be therapeutic. Requests that the
word "therapeutic" be removed.
23
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Town or Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Alicia Hanrahan |Randolph yes Refers to the definition of "therapeutic approved |The SBE accepts the recommendation of the Act 173 |Reject
independent school." Questions whether this Census Based Funding Advisory Group that the term
means that every independent school must be "therapeutic"” is appropriate to describe this category
approved for all disabilities. Submits that of school.
language should be clear if a school will be
approved for all disabilities or if the school can
pick and choose.
24
Alicia Hanrahan |Randolph yes Refers to Section 2223, Procedure for approval, {The rule as proposed allows AQE to carry out its Reject
which requires a review team of two people. duties using staff deemed appropriate by the
Submits that the team should include one person {Secretary. AOE was comfortable with the rule as
who has knowledge and expertise in special written and SBE accepts its recommendation that no
education if the school is applying to be approved |change is required.
for special education.
25
Alicia Hanrahan {Randolph Accept
Refers to Section 2223.2 Report. Points out that
the section refers to a 'recommendation” and a  |The SBE will amend the rule to reflect that the review
“report." Suggests that a detailed report should |committee shall "write a report, including a written
be written that includes a recommendation. initial recommendation" to the Secretary. A copy of
States that this should accompany the SBE the report shall be provided to the School. The
paperwork that is written up and provided, and |Secretary makes a final recommendation to the SBE
26 yes should be a separate document. after the 30 days.
Alicia Hanrahan |Randolph yes Refers to 2225.2 "tuition for out of state Current language is inconsistent with 16 V.5.A. 828.  |Accept
schools." Questions whether the host state needs|SBE will amend.
to be approved by their agency of education for
27 specific disabilities.
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B C D E G
Town or Written
1 Name Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response
Alicia Hanrahan |Randolph yes Refers to 2226.3 which requires a "statement of |{The process laid out in Rule 2229, as amended, Accept
how it is designed to serve children with provides that a student eligible for special education
disabilities." Questions whether all independent |can attend any approved independent school in
schools will be required to be approved for all Vermont and receive |IEP services. The SBE finds that
disabilities, or no disabilities? Suggests that it rule 2226.3 can be clarified. First, the SBE will amend
makes no sense for all independent special 2226.3 to require a school to submit information
education schools to be approved for all about the school's "enrollment process." The SBE will
disabilities. States the schools will not have the |also amend the rule to strike the reference to "how it
capacity or expertise to cover all the disability is designed to serve students with disabilities."
categories. Second, in 2226.4 the SBE will replace the reference
to "student body" with the words "a description of the
student body, including demographics" Act 173
eliminated the process of approving schools for
certain categories of disability.
28
Alicia Hanrahan |Randolph yes Refers to Section 2227 which includes The Board is aware that DCF does not license all Reject
accreditation or licensing for boarding programs. |schools, and so added the accreditation option. The
States that DCF does not license all residential rule was proposed in the knowledge that every school
facilities/schools. Gives the example that currently approved except for one is either licensed by
Greenwood School is not licensed by DCF. DCF or accredited.
29
Alicia Hanrahan {Randolph yes Refers to Section 2229.1 "Enrollment: Act 173 requires that all approved independent Reject
Requirements for Independent Schools, Students |schools intending to accept publicly funded tuition
and LEAs.” Questions whether this means that must enroll all students eligible for special education
each of the academies must enroll all students services who enroll, subject to a process between the
who apply there. Asks how school choice will LEA and independent school to ensure the student's
work. Suggests modifying language to be more  |IEP can be carried out at the school. Rule 2229, as
clear. amended, dictates this process.
30
Alicia Hanrahan |Randolph yes Refers to 2229.1 in the second sentence. Act 173 requires that all approved independent Reject
Questions whether this means that independent |schools intending to accept publicly funded tuition
schools that are approved for IEP/504 students  |must enroll all students eligible for special education
are not eligible for public funding. Questions services who enroll, subject to a process between the
whether the schools will be all special education |LEA and independent school to ensure the student's
funded. IEP can be carried out at the school. Rule 2229, as
amended, dictates this process.
31
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Town or Written
1 Name Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request |

Alicia Hanrahan |Randolph yes Refers to 2229.2 in the first sentence. Questions |Act 173 specifically requires that an approved Reject
whether the school is required to demonstrate  |independent school does not have to demonstrate
that it has the special education staff to cover the |that it employs staff to deliver every category of
disabilities they will be approved for. Suggests special education. Rule 2229, as amended, provides a
that the school should have to demonstrate they |process to ensure students will receive IEP services.
have sufficient staff to cover the disabilities they
are being approved for.

32

Alicia Hanrahan |Randolph yes Refers to Section 2229.2 in the second sentence. |Services will continue to be determined through the {Reject
States that the minimum standards of services |EP team process. Rule 2229, as amended, provides a
should be an IEP Team decision. Submits that if a |process to ensure students will receive IEP services.
school cannot provide the services outlined in the
IEP, then the school should not admit the
student. The Secretary should not be establishing
the standards of services. Recommends
eliminating the language.

33
Alicia Hanrahan |Randolph yes Refers to 2229.4(d). Suggests eliminating the 2229.4 has been amended to ensure that first, a Reject
language. Submits that it goes against IDEA. student will be admitted to the approved independent
school, and then the IEP team and approved
independent school will work together ensure services
34 are delivered.

Alicia Hanrahan {Randolph yes Refers to 2229.4(e). Suggests eliminating the Services will continue to be determined through the
language. Questions the 30 days to figure outa |lEP team process. Rule 2229, as amended, provides a
solution. Submits that the solution should be that|process to ensure students will receive {EP services.
the student cannot attend the school if the
school cannot provide the student services.

| 35 |

Alicia Hanrahan |Randolph yes Refers to 2229.4(f). Questions why the hearing  |The SBE is bound by the provisions of Act 173.

officer process should be included. Suggests
36 eliminating the language.

Alicia Hanrahan |Randolph yes Refers to 2229.4(i). Questions why a student Act 173 requires that all approved independent Reject
should go to a school that can't meet their needs. |schools intending to accept publicly funded tuition
Suggests eliminating the language. must enroll all students eligible for special education

services who enroll, subject to a process between the
LEA and independent school to ensure the student's
1EP can be carried out at the school. Rule 2229, as
amended, dictates this process.
37 )

Alicia Hanrahan |Randolph yes Refers to 2229.7. Suggests that this process The SBE will amend the rule to require notification Accept

needs a timeframe. Recommends no within a "reasonable time."
38

within 5 business days.
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B C D E G
Townor Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response
Alicia Hanrahan |Randolph yes 2230.1 Exceptional Circumstances - Approval SBE does not propose to change the rule as it is clear {Reject
Process. Questions whether this means the and in keeping with IDEA.
Secretary can agree to place a student in a school
not approved for special education. Suggests
modifying the language to be more clear.
39
Alicia Hanrahan |Randolph
2231.1. Agreement as to costs. States AOE does
not have their own contract/agreement with
independent or residential facilities for students
placed by other agencies. AOE agrees to the
contract that has been developed by DCF or
DMH. Recommends that AOE has their own The State Board does not support a rule change; the
contract with residential facilities when placed by |AOE has represented that it will review its practices to
40 yes another state agency. ensure they are in compliance with the rules. Reject
Alicia Hanrahan |Randolph yes 2231.2. Recommends eliminating this SBE will not eliminate the rule as it represents best Reject
41 requirement. practice and is still needed.
Alicia Hanrahan |Randolph
Rule 2232 as proposed for public comment represents
2232 Rate Approval for Therapeutic Schools. a difficult compromise among representatives of LEAs,
Questions if this is for day placements. States if |the AOE and approved independent schools. The
not, why would an independent school submit an [CBFAG accepts the compromise that was achieved,
application if already approved by AHS. and the SBE adopts its recommendation to retain the
yes Recommends that language be clear. language as proposed. Reject
Randolph
2234 Corrections. Questions if this is _‘mﬁm:‘m:m to
Community High School of Vermont. Suggests
eliminating "as if it were an independent school"
because Community High School is already SBE proposes to strike all words after "2229". SBE
yes considered to be an independent school. proposes to delete "To the extent applicable." Accept
Randolph yes 2235 Tutorial program definition. The reference |Agree. Accept
to "Commissioner” should be changed to
44 "Secretary.”
Alicia Hanrahan |Randolph
Only one tutorial is known to have kept studentsina
2235.2.6 Renewal. Submits the application tutorial longer than 6 months, and it appears this non-
should also include information regarding the compliance is due to unavailability of residential
number of days each student attended. States spaces infoutside of Vermont. These are extenuating
that tutorials have a habit of keeping students circumstances and in fairness should notimpact all
45 yes over 6 months. tutorials' reporting duties. Accept
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B C D E G
Town or Written
1 Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Randolph 2235.3(h). m:mmmm the program should include a [SBE will amend Rule 2235.2.6 to state that in order to
minimum of 10 hours a week, plus special obtain "approval or renewal," it will satisfy the listed
46 yes education services. criteria. Accept
Alicia Hanrahan |Randolph 2235.4. Recommends revising language to state
that only the AOE rate set tutorials should be SBE will amend the rule to reflect that only non-
47 . yes included here. residential tutorial programs have a rate set by AOE. |Accept
Alicia Hanrahan |Randolph yes 2238. Distance Learning Schools. Recommends  {SBE will amend the rule to add a final clause at the Accept
revising language to state that public funds are  |end of Rule 2238 to ready "...does not meet some or
not to be used for distance learning schools. all of the rules of the State Board for approved
independent school and is ineligible to receive public
tuition payments pursuant to 16 V.S.A. 166(b)(6)."
Also, SBE will amend the rule to add a final clause at
the end of Rule 2238(g)(1) to read "...provided to
parents in advance of enroliment, including
notification that the school shall not be eligible to
receive tuition payments from public school districts
pursuant to 16 V.S.A. 166(b)(6)."
48
Alicia Hanrahan |Randolph yes 2271.4. Recommend that a detailed report is Amend the rule to specify a "written report including a|Accept
: written that includes a recommendation. This recommendation" in the first sentence. In the last
' should accompany the SBE paperwork that is sentence add "report and" in front of the word
written up and provided. Should be a separate  |"recommendation."
49 document.
Alicia Hanrahan |Randolph yes 2272. Recommends that the language be Section 2272 currently requires compliance with and |Reject
modified to include minimum course of study in {specifically cites 16 V.S.A. 906.
50 16 VSA 906.
Alicia Hanrahan |Randolph yes 2272. Recommends that the language should be [SBE will explore this issue in more depth in the next  |Reject
updated to include a discipline policy. rulemaking. The topic was not put out for public
comment and is a better fit for "phase II" rulemaking.
51
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Proposed SBE Response

52

Clare
O'Shaughnessy

Taxpayer

yes

2222 Definitions. Submits that “Therapeutic”
label is inappropriate. Further states that:
independent school rules should either use a
generic label or distinguish between approved
schools which provide treatment and those that
do not. To label all approved schools which limit
enroliment to IEP/504 students gives a state-
approved imprimatur to schools which is
tantamount to false advertising. Other states rely
on Vermont’s approval standards to enroll out-of-
state students in Vermont approved schools and
labelling schools as therapeutic when they do not
provide treatment services for students is false.
Vermont DOES have therapeutic schools which
are approved by the state to provide treatment
for students. These schools go through a more
rigorous process {Concurrent Education
Rehabilitation and Treatment (CERT)) than is
included here, in part to satisfy MEDICAID -
requirements for treatment services. in-order to
provide treatment for students, the schools must
have appropriately licensed/professional, clinical
staff. If an approved 1S does not have licensed
clinical staff to provide treatment to students, it
should not be labeled “therapeutic” anymore
than a public school that has a social worker and
a counselor on staff should be labeled

"therapeuti
of school.

The SBE accepts the recommendation of the Act 173
Census Based Funding Advisory Group that the term

is appropriate to describe this category

Reject

Reject or Accept Commenter Request

53

Clare
O'Shaughnessy

Taxpayer

yes

2222 Definition of "tuition" links to 2225.2. Does
not make sense.

SBE will change the reference so that it refers to 2225,
Tuition from Public Funds.

>nnm_2.

Page 9 of 19




State Board Reponse to Public Comment on SBE Rule 2200

E

G

Name

Town or

Written

Organization

Testimony?

Summary of Requested Rule Change

54

Clare
O'Shaughnessy

Taxpayer

yes

Proposed SBE Response

2222 Definition of "tuition." States: Tuition
defined here only refers to the provision of
general education. There is no definition for
special education “tuition” only “special
education fees”; these definitions are
inconsistent with Section 2232 which purports to
set tuition rates for schools serving IEP/504
students which uses the term tuition. If the
intent is to provide these schools with “tuition”,
based on the definition section, the school is
receiving funds for general education. The
schools could then receive “special education
fees” on top of general education tuition
(generally the way the large academies work,
tuition plus excess costs for special education or
a separate program which may establish a -
separate tuition pursuant to 16 VSA 826. All
schools should receive general education tuition
as all schools must provide general education.
The payment for special education should be
clearly defined in these rules as excess costs or
special education tuition. There is inherent
inconsistency in schools which meet education
quality standards and all the rest of the schools
which do not meet those standards. There is
inconsistency between statute rule and practice.
There is no way for the state as a whole to

Rule 2232 as proposed for public comment represents
a difficult compromise among representatives of LEAs,
the AOE and approved independent schools. The
CBFAG accepts the compromise that was achieved,
and the SBE adopts its recommendation to retain the
language as proposed.

Reject
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1 Name Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Clare Taxpayer yes 2232, Rate Approval. States: The initial rate set  |Rule 2232 as proposed for public comment represents | Reject
O'Shaughnessy for an independent school should be robust and |a difficult compromise among representatives of LEAs,

55

mirror the CERT rate process or the Private Non
Medical Institution (PNMI) rate process because
of the level of detail required in those existing
state-run processes. These 2200 series rules do
not distinguish between non-profit and for profit
schools. The PNMI rules, at least, limit revenue
by for profit business to 5% annually. Excess
revenues are recaptured and off-set operating
expenses in the following year. Since education
is an essential government service, the use of for
profit businesses (privatizing an essential
government service) the State Board can
establish a reasonable cap on profits for schools.
These rules do not make any effort to protect the
Vermont taxpayer and the education fund from
fraud, waste and abuse. These rules should state
how much profit is reasonable for a for profit
institution to earn from public funds. Use of
private entities or contracts with private entities
for essential government services should be
accompanied by efficiencies/economies and
equivalent quality of service. If the service is
neither quality or economically advantageous for
the state, then it results in a waste of precious
resources and prevents Vermont from reaching

the AOE and approved independent schools. The SBE
accepts the CBFAG's recommendation to retain
language as drafted. In making this recommendation,
the CBFAG relied on AOE examples of how the rule
balances protection of public dollars against
preservation of independent schools' autonomy in
financial management.
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Clare Taxpayer yes 2232(d)(1) States: The use of broad categories of |Rule 2232 as proposed for public comment represents jReject
O'Shaughnessy expenses in a rate application is unhelpful in a difficult compromise among representatives of LEAs,
determining a limited-enroliment independent  |the AOE and approved independent schools. The SBE
school’s alignment with direct-cost rates because |accepts the CBFAG's recommendation to retain
of the necessary break-down in tabor costs. For a |language as drafted. In making this recommendation,
school to list salaries for all employees in one the CBFAG relied on AOE examples of how the rule
category, it is impossible to distinguish balances protection of public dollars against
administration, support, teaching, janitorial, preservation of independent schools' autonomy in
clinical and non-teaching support staff. financial management.
In order to determine alignment with direct-cost
rates, the budget detail has to include costs by
position/qualification/service. At a minimum, the
budgets submitted by limited-enroliment
independent schools should include the level of
detail that public school budgets publish to
voters.
Since taxpayers do not get to vote down limited-
enroliment independent school budgets, the
oversight must be shouldered by the state. These
rules do not provide sufficient detail of
expenditures to enable the state to ensure
limited public resources are not wasted. The lack
of transparency in using broad categories in a
rate-application, as set forth in these rules does
not enable cost comparison, cost containment
{forced efficiencies) and protect from fraud,
56 waste and abuse.
Clare Taxpayer yes 2232. States that there are no provisions in these |Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy rules requiring accountability. Submits thata a difficult compromise among representatives of LEAs,
rate application should be signed under penalty |the AOE and approved independent schools. The
of perjury by the limited enroliment director, current AOE application requires a certification of
owner and board chair to ensure an appropriate |accuracy and a signature from school leadership; this
level of accountability for proposed budgets. practice can continue under the draft rule as
proposed. The AOE determines the appropriate
individual to provide certification on behalf of each
school, based on school size and governance model.
57
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Clare Taxpayer yes 2232. States that there are no Eosm.o:.m in these |Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy rules to required reporting of actual expenditures |a difficult compromise among representatives of LEAs,
on an annual basis. the AOE and approved independent schools. The
CBFAG accepts the compromise that was achieved,
and the SBE adopts its recommendation to retain the
language as proposed.
58
Clare Taxpayer yes 2232 (j). States that there are no provisions in Rule 2232 as proposed for public comment represents | Reject
O'Shaughnessy these rules to hold schools accountable for a difficult compromise among representatives of LEAs,
inappropriate billing practices. To prohibita the AOE and approved independent schools. The
school from exceeding the maximum tuition rate |CBFAG accepts the compromise that was achieved,
without an enforcement mechanism is hollow.  |and the SBE adopts its recommendation to retain the
Schools which exceed maximum tuition rates language as proposed.
without permission from the Secretary should be
required to refund the payments to schoo!
districts whose budgets are approved by
taxpayers which include payments to
independent schools.
59
Clare Taxpayer yes 2232. States that there are no provisions in these |Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy rules which distinguish between schools which  |a difficult compromise among representatives of LEAs,
operate on a school calendar similar to public the AOE and approved independent schools. The
schools (175 days) and those operating “year CBFAG accepts the compromise that was achieved,
round” (220 days). Submits that the problem and the SBE adopts its recommendation to retain the
with the lack of distinction is the impact on what |language as proposed.
is included in “annual tuition.” These rules do
not account for the existing practice of
independent schools charging extended schoo!
year (ESY) services outside of annual tuition.
Since the max rate process includes ALL expenses
divided by capacity, schools which charge
districts for ESY services are using staff whose
salaries were included in the max rate. This is
double billing and these rules do not prohibit this
practice.
60
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1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Clare Taxpayer yes 2232. Submits that these rules do not prohibit an|Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy approved limited-enroliment school from a difficult compromise among representatives of LEAs,
charging “consulting fees” on top of tuition. If  {the AOE and approved independent schools. The SBE
labor and operational costs are fully paid for accepts the CBFAG's recommendation to retain
using the maximum tuition, any additional language as drafted. In making this recommendation,
charges to a school district for any services the CBFAG relied on AOE examples of how the rule
(regardless of what they are called) is using tax- {balances protection of public dollars against
payer funding personnel to generate revenue in |preservation of independent schools' autonomy in
excess of expenditures (proposed budget). This |[financial management.
practice is not prohibited by these rules. If a
school receives public revenue from tuition to
provide a educational services the school should
not be able to “sell” additional services to school
districts because there is no separation of
budgets and personnel between the “business”
and the school. This can only be accomplished at
the state level as individual school districts do not
have visibility of the “big picture” as total costs
are spread over sending districts. Visibility of
these practices can only be seen and regulated at
the state-level. In simpler terms, one entity
should not receive revenue for its total
operational and labor costs from public funds and
simultaneously operate a business selling
services to public schools which are the source of
the original public funds using the same
61 staff/building/operations, etc. Those services
Clare Taxpayer yes 2232(d). Submits that the rule does not define The term is defined by the Financial Accounting Reject
0'Shaughnessy "restricted revenue sources." Standards Board (FASB); the SBE, AOE and CBFAG
accept this definition for purposes of rule 2232(d).
62
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1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Clare Taxpayer yes 2232(d)(1). States that the rules do not specify or |Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy provide clarification on operational costs. The a difficuit compromise among representatives of LEAs,
opacity leads to dilution of the education fund. |the AOE and approved independent schools. The
Ex. Fees included in tuition rates paid to parent |CBFAG accepts the compromise that was achieved,
designated agencies which operate schools. This |and the SBE adopts its recommendation to retain the
is only visible at the state level during rate language as proposed.
setting. The rules permit such fees to be rolled
into operational costs without scrutiny for their
reasonable relationship to the level of services
provided to students served.
63
Clare Taxpayer yes 2232. Submits that these rules do not provide Rule 2232 as proposed for public comment represents |Reject
O'Shaughnessy guidance or clarification regarding program costs |a difficult compromise among representatives of LEAs,
as to what expenditures may be included that are |the AOE and approved independent schools. The
reasonably related to the level of services CBFAG accepts the compromise that was achieved,
provided to students served. and the SBE adopts its recommendation to retain the
language as proposed.
64
Clare Taxpayer yes 2232(d){2). States: The rule does not provide for |Rule 2232 as proposed for public comment represents | Reject
O'Shaughnessy appropriate staffing ratios. Neither the Vermont |a difficult compromise among representatives of LEAs,
Standards Board for Professional Educators the AOE and approved independent schools. The
(VSBPE) or the SBE has established appropriate  |CBFAG accepts the compromise that was achieved,
and measurable staffing ratio standards (i.e., case|and the SBE adopts its recommendation to retain the
load limits for special educators, case managing |language as proposed.
and providing specially designed instruction). In
order to a school to be able to adequately serve
students on IEPs, the amount of FTE’s of qualified
staff must be directly governed by the services
required to be delivered by the school. Staffing
ratio standards would have to consider the levels
of student need (moderate, intensive needs etc.)
65
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66

Clare
O'Shaughnessy

Taxpayer

yes

Proposed SBE Response

2229.6 and 2232(d)(1). Rule 2229.6 and

Rule 2232(d)(1) States that all schools receiving
public funds must be required to establish and
maintain a financial management system which
provides for adequate internal control assuring
the accuracy of financial data, safeguarding of
assets and operational efficiency.

States, in addition: prior to receiving approval to
receive public funds, all schools must be required
to provide documentation to both sending
schools and the state upon request to prove
educational services were appropriately
delivered. This includes attendance, transcripts,
progress reporting, grades, etc., including
documentation logs showing the delivery of
special education and related services were
delivered in accordance with 1EPs/504 plans.

All schools must be required to maintain student
records and upon closure provide for the storage,
maintenance and upkeep of those records,
especially student transcripts/permanent
records.

The rule does require assurances from a school in
Rule 2229 related to providing services and
appropriate delivery of services. In regard to
provisions for record storage, maintenance and
upkeep upon closure, the SBE will amend the rule to
require a policy for records in the event of the
school's closure.

Accept

67

Sue Ceglowski

Vermont School
Boards
Association

yes

The Vermont School Boards Association requests
the General Assembly guarantee, through law,
that all public and independent schools receiving
public funds adopt and exercise, equal and
equitable opportunities in admissions, programs
and practices in order to operate in the state of
Vermont, and

That the state invigorate the moribund school
approval processes for public and independent
schools to assure operational, financial, and
educational accountability and excellence.

The comment is directed to the General Assembly.

Reject
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State Board Reponse to Public Comment on SBE Rule 2200

B C D E G M
Town or Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Sue Ceglowski  |Vermont School |yes In a clarifying memo, further analyzes public The comment is directed to the General Assembly. Reject
Boards comment received from other members of the
68 Association public.
Rebecca yes States that the rules expand a weak architecture |The funding mechanism was established in Act 173 by |Reject
Holcombe for fee-for-service for special education in private |the General Assembly. The SBE cannot adopt a
schools. This model has been costly and had poor|different model.
outcomes in the healthcare context.
69
Rebecca yes States that the state has proposed a census- The SBE is bound by Act 173 which establishes the Reject
Holcombe based model for special education in public funding model. AOE determined that IDEA would
schools, and the opposite for taxpayer funded prevent independent schools from receiving a block
private schools. Submits that the state is putting |grant for special education, because the duties in IDEA
public school districts on a budget, and at the apply to LEAs.
same time, through the fee-for-service model for
private schools, the state is undermining the
effort by making taxpayers and districts
responsible for paying private vendors through
the model that fragments care, incentivizes
billable treatments and is not accountable for
outcomes.
70
Rebecca yes States that the school districts have very little The SBE is bound by Act 173 which establishes the Reject
Holcombe leverage when contracting with independent funding model. AOE determined that IDEA would
schools. They are not allowed to negotiate or set |prevent independent schools from receiving a block
prices. They have limited leverage to ensure grant for special education, because the duties in IDEA
services are focused on value to prevent further |apply to LEAs.
problems later. They retain responsibility for
remediation if independent schools fail to
provide services required by IEPs.
71
Rebecca yes With respect to schools associated with Rule 2232 as proposed for public comment represents |Reject
Holcombe designated agencies, states that districts are not |a difficult compromise among representatives of LEAs,
given opportunity to challenge billing. Schools are|the AOE and approved independent schools. The
allowed to raise fees without justification. CBFAG accepts the compromise that was achieved,
and the SBE adopts its recommendation to retain the
language as proposed.
72
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State Board Reponse to Public Comment on SBE Rule 2200

B C D E G M
Town or Written
1 Name Organization | Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Rebecca yes States that by using the model in the rules, the  {The funding mechanism was established in Act 173 by |Reject
Holcombe state incentivizes provision of more services and |the General Assembly. The SBE cannot adopt a
more expensive services regardless of student different model.
need, particularly for Medicaid match services.
Provides example of value-based vs fee-for-
service in SLP context. States that this model
might need to be addressed by the legislature.
73
Rebecca yes Recommends that the State Board address The funding mechanism was established in Act 173 by |Reject
Holcombe known risks of the fee-for-service model. the General Assembly. The SBE cannot adopt a
74 different model.
Rebecca yes The current rules undermine inclusive intent by  (The SBE has amended Rule 2229 in response to the Accept
Holcombe preserving the requirement that any student with |concerns of this comment, after extensive
disabilities meet other enrollment criteria. Cites |consultation with members of the Act 173 Advisory
2229 "student meets the other requirements of |Group. The amended rule prohibits enroliment
the school's enroliment policies." Recommends  |requirements that disadvantage students based on
adopting equitable enrollment policies, and protected class status, disability and socioeconomic
consult CA charter school requirements as a status but preserves autonomy of independent
model. Gives examples of practices that prevent |schools over their enrollment procedures.
equitable enrollment: fees, steering, capping
enroliment of students with disab S,
messaging, using test scores for enrollment,
requesting discipline records, dismissal of
students based on student behavior, dismissal of
students based on parent behavior, religious
requirements and statements of faith, exclusion
of students eligible for 504 plans.
75
Rebecca yes States second risk is transparency and Rule 2232 as proposed for public comment represents |Reject
Holcombe accountability. The rules must ensure greater a difficult compromise among representatives of LEAs,
transparency and accountability for schools that |the AOE and approved independent schools. The
are taxpayer funded and oversight to ensure CBFAG accepts the compromise that was achieved,
education funds are only used for approved and the SBE adopts its recommendation to retain the
educational purposes. language as proposed.
76
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State Board Reponse to Public Comment on SBE Rule 2200

B C D E G M
Town or Written
1 Name Organization Testimony? Summary of Requested Rule Change Proposed SBE Response Reject or Accept Commenter Request
Rebecca yes Submits that PNMI rules are quite robust. Rule 2232 as proposed for public comment represents |Reject
Holcombe Describes proposed rules as weak oversight. a difficult compromise among representatives-of LEAs,
States that if there is cost shifting or excess the AOE and approved independent schools. The
billing, it will be to the education fund and to the |CBFAG accepts the compromise that was achieved,
less well protected education taxpayers. and the SBE adopts its recommendation to retain the
language as proposed.
77
Rebecca yes Proposes that the rules should be comparable to |Rule 2232 as proposed for public comment represents |Reject
Holcombe the PNMI rules. a difficult compromise among representatives of LEAs,
the AOE and approved independent schools. The
CBFAG accepts the compromise that was achieved,
and the SBE adopts its recommendation to retain the
language as proposed.
78
Marilyn Mahusky|Vermont Legal  |yes Rule 2229.1. "... and who is placed in an The quoted language is taken directly from Act 173.  |Reject
Aid approved independent school as an appropriate
placement and least restrictive environment for
the student by the student’s IEP team or by the
LEA" States this phrase misinterprets the term
"placement"” as that term is used and understood
in the IDEA.
79
Marilyn Mahusky |Vermont Legal  |yes Submits that this phrase will prevent students The quoted language is taken directly from Act 173.  |Reject
Aid with disabilities who live in tuition towns from
attending the school he or she would attend if
nondisabled. Treats students with disabilities
differently, because they may not attend the
school of choice until after the IEP team meets
and approves the choice. ,
80
Marilyn Mahusky [Vermont Legal  |yes Recommends that the Census Based Funding The quoted language is taken directly from Act 173. Reject
Aid Advisory Group should again consider this
81 provision prior to adoption.
Rebecca yes For a particular approved independent school, | The SBE has amended Rule 2229 in response to the  |Accept
Holcombe the school and parish received approximately concerns of this comment, after extensive
$362,000 in COVID relief dollars, but the school |consultation with members of the Act 173 Advisory
says it does not have the resources to Group. The amended rule prohibits enroliment
accommodate a child with a mental health requirements that disadvantage students based on
disability in the midst of a pandemic. protected class status, disability and socioeconomic
status but preserves autonomy of independent
schools over their enroliment procedures.
82
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Vermont Independent
Schools Association

July 28, 2021

To: State Board of Education Rules Subcommittee
From: Mill Moore, Executive Director
Re: SBE Policy Conditions on Independent School Approvals

The five business-day reporting requirement the Board imposes when granting inde pendent school
approvals is impractical and burdensome forschools and for the Agency of Education. VISA requests
the subcommittee to recommend a modification that will reduce burdensomereportingand data
collection while not materially altering Board awareness of significant developments.

Modification does not require a rules change. The requirementisa matterof SBE policy. Note how-
everthat 16 V.S.A. § 166 (b) (8) (A) (i}-(vi)—quoted on p.2—requires a school to report “within five
daysafter its knowledge” any of a series of adverse financial events. (This statute is repeated verbatim
in proposed Rule 2223.8.)

The Board policy states: “This approvalis conditioned on the requirement that the schoolreports to the
Agency of Education within five business days whenever any changes occur in enrollment, programs,
policies, facilities, financialcapacity, staffing or administration during the approvalperiod .”

Problems with this requirement came to light during the therapeuticschool rate-approval rule stake-
holder meetings with Agency of Education. Therapeutic schools experience frequent short-term
enroliment changes because students come and go due to the federal “least restrictive environment”
requirement for fulfilling an |IEP. Aimingto illustrate this short-term enrolimentvariability, VISA
sought the AOE records of therapeuticschool enrollment change reports. The Agency replied that it
does notretain the reported data.

Though the particular focus was on the enrollment change reporting requirement, the situation calls
into question all of the five-day reporting requirements, except for those events specified in 16 V.S.A.
§ 166 (b) (8) {A).

Requiring reports on a five business-day deadline causes burdensome, unproductive work withno
clear benefitthat could not also be realized within a longer deadline. VISA recommends extending the
deadline to 30 days. The policy requirementto report changesin “financial capacity” could be deleted
entirely, as it now is covered by statute and a proposed rule {presuming the Secretary of Education
promptly forwards any such reporis to the Board).

A 30-day deadline is sufficient forthe Board and Agency of Education to remain well informed about
changes occurring at approved independent schools while also diminishing the reporting burdenon

the affected schools and on the Agency.
+ 4+ + :

204 Brothers Road 802-436-2112
Hardand VT 05048 mill@vtindependentschools.org




§ 166. Approved and recognized independent schools

(b) {8) (A) If an approved independent schoolexperiences any of the following financial reporting
evenls during e perfod of Its approved status, the schoolshall notify the Secrelary of Education
within five days after its knowledge of the eventuniess the failure is de minimis:

(i) the school's failure to file its federal or State tax returns when due, after permissible
extension periods have beentaken intoaccount;

(i1} the school's failure to meetits payroll obligations as they are due or to pay federalor
State payroll tax obligations as they are due;

(iii) the school's failure to maintain required retirement contributions;
(iv) the schoofl's use of designated funds for nondesignated purposes;

{v) the school's inability to fully comply with the financial terms ofits secured installment
debtobligations overa period of two consecutive months, including the school's failure to
make interest or principal payments as they are due or to maintain any required financial
ratios;

(vi) the withdrawal or conditioning of the school's accreditation on financial grounds by a
private, State, or regional agency recognized by the State Board for accrediting purposes; or

{vii) the school's insolvency, as defined in 9 V.S.A. § 2286(a).



SBE Proposed Rules — 2200 Series

independent Schools
August 2, 2021

William J. Mathis

Independent schools are contractors to the state. The state cannot delegate the Constitutional
responsibility for providing and monitoring the quality of education but it can contract out the delivery
of services and establish contractual conditions. In fact, it is the state’s inescapable responsibility to do
so. The relation between the state and independent schools has waxed and waned across the years.
There is, however, general agreement that the rules need to be reviewed.

An earlier state board (2017), explicitly sought to address particular concerns:

Financial accountability - Some private schools had financia! difficulty and closed at
great inconvenience and disruption to all concerned.

Equal opportunities - Some independent schools were said to employ unequal
admissions practices particularly for special education children.

The Agency of Education does not {and still does not) have the resources to properly
conduct the application, renewal and evaluative processes. The resulting fog obscured
the proper addressing of the previous two concerns.

This effort came to naught.

Now comes the recomposed state board with a new effort at revising these rules. Reflecting a
good deal of commendable work and effort they, nevertheless, fail to properly address important

deficiencies.

Some specific comments:

An overworked two-person review team(s) does not represent sufficient capacity to
evaluate and monitor independent schools {proposed rule 2223).

The curriculum requirement is unacceptably weak (16 VSA 906).

The enrolling of special education students (2223.3 and 229) is ambiguously worded, of
questionable legality and it's wrong.

f Having the Independent Schools be judge and jury of offenses of their colleagues

{222.32), even with an SBE appeal written in, is inappropriate and creates an impression
of impropriety. To be saddled with this process in a potentially tense time invites trouble.
A recent case of the independent schools as investigatory body was overly late, and in
some eyes, of insufficient thoroughness.

“Lacks financial capacity.” A vitally important criterion but the term lacks specificity.
Again, this invites trouble.

&)



*  Tuition section {22254} — Suggest waiting until the Maine case is decided by the U. S.
Supreme Court and the implications are digested. Setting more “unprecedents” simply
traps the state board and entangles an already unpredictable situation.

* Special education (229 & 229.3) — This will prove problematic. “Assurances” is too weak
a phrase and open to interpretation.

*  QOut of district placement — The section seems redundant and may conflict with federal
and state law. Opening to unilateral placements {or the appearance thereof) has
resulted in expensive procedures .

It is surprising to not find any reference to the state auditor’s report of last month (July 2021) which
addresses these same rules, Whether the 25 recommendations are solid in whole or part requires
consideration.. With the rules open, failure to consider these recommendations may be an error that will
take years to correct.

William J. Mathis spent more than a quarter century working with and teaching these rules. He served on
the Vermont state board of education during the previous effort of reviewing these rules.
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AOE Suggestions for Further Amendment to Draft Rule 2200

Background

After these draft rules were pre-filed with ICAR, several items of further rule development
were jointly identified by members of the State Board Subcommittee on Rule Series 2200 and
Agency of Education staff. In each instance, the Agency believes that the proposed amendment
is noncontroversial. In addition, all of the following proposals have been reviewed in at least
one publicly warned meeting. The Agency is presenting the language which appears below
during the public hearings on draft rule 2200 so that the public can receive notice of these
proposals and the language can be vetted through the rest of the APA rulemaking process.
Anyone with questions about these proposals or suggestions for alternate language can contact
Emily Simmons, AOE General Counsel at emily.simmons@vermont.gov.

Note that when, as here, a section of the draft rule is under consideration that involves multiple
instances of amendment, it can be quite confusing to denote which marked-up text has already
been adopted by the State Board at the initiation of the rulemaking process and which marked-
up text is part of a new proposal. For this document, the text of the rule is marked-up (i.e.
strikethrough of deleted language and underline of new language) as appears in the ICAR
filing. Further mark-up that was not part of the ICAR filing is highlighted.

1. Proposals Related to the State Auditor’s March 2021 Report

The Auditor’s report identified two instances where requirements for approved independent
schools were clearly mandated in statute, but were not clearly included as part of the
independent school approval process. This proposal would add a reference to the minimum
course of study (16 V.S.A. § 906) and a reference to the requirement to conduct background
checks for certain hires and contractors.

%

Section 22276 Approvals

The Board shall approve an independent school that offers elementary or secondary education
if it finds, after opportunity for hearing, that the school provides a minimum course of study
pursuant to 16 V.S.A. sectien-§ 906 efthis#tle-and that it substantially complies with the
Board's rules for approved independent schools.

In order to be approved, an independent school that operates a boarding program, enrolls
students as boarding students, or operates a residential treatment program shall be accredited

by a state or regional agency recognized by the State Board for accrediting purposes or shall be
licensed as a residential child care facility by the Department for Children and Families. This

requirement does not apply to an independent school that enrolls only day students.

The board must make the following findings prior to approval:




22276.1 The description of the school in the approval application is accurate.

22276.2 The course of study offered is adequate to meet the educational purposes of the school
and to provide a minimum course of study that is age and ability appropriate

22276.3 The school has available support services necessary to meet the he requirements of a
minimum course of study and its educational purposes, including but not limited to library
services, administrative services, guidance and counseling services and a system of records by
which pupil progress may be assessed.

22276.4 The school has classroom, laboratory, library and other facilities necessary to operate its
program,

22276.5 The school employs professional staff who are qualified by training and experience in
the areas in which they are assigned as measured by the following;:

22276.5.1 For teachers, a minimum of a bachelor's degree in their field of instruction or
substantially equivalent time in training and experience in their field of instruction.

22276.5.2 For all professional staff, relevant experience and/or training in other programs not
related to teaching or administrative duties to which they are assigned.

22276.6 The school has an adequate program of continuing professional staff development as
demonstrated in the application.

22276.7 The school employs a sufficient number of professional staff for the population served.

22276.8 The school satisfies lawful requirements relative to its facilities, fire drills, and the
immunization of its pupils against disease.

22276.9 The school maintains a register of the daily attendance of each of its enrollment.

22276.10 The school maintains an operating schedule that includes a total number of
instructional hours each year which is not less than that required of a public school serving the
same grades.

22276.11 The school has the financial capacity to carry out its educational-purpesesstated
objectives for the period of approval. For purposes of these rules, “financial capacity” shall
mean anticipated revenue and funds on hand sufficient to meet a school’s stated objectives.

2227.12 The school complies with the requirements of 16 V.S.A. §255 relating to criminal record
checks and checks of the Child Protection Registry and the Vulnerable Adult Abuse, Neglect,
and Exploitation Registry.

L

2. Proposal Initiated by VHEC to Amend Postsecondary Accreditation Timeline

In 2018, the Vermont Higher Education Council requested that the State Board address
language in the rules for postsecondary certification that may constrain the ability of a new
institution to begin operations in Vermont. The current rule requires that an institution must
obtain accreditation prior to receiving renewal of its original certificate of degree granting
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authority. It is practically impossible for an institution to obtain accreditation in the current
timeline. The Agency has identified a solution that would allow up to 10 years for the school to
receive its accreditation and then seek renewal from the State Board.

A

2243.3 Renewal of Certification

A school seeking renewal of certification shall apply in writing to the Secretary no later than six
months prior to the end of any period of certification. Where appropriate, the school may
incorporate by reference its prior application or any portion thereof. Certification of a school
completing timely application shall extend until the State Board acts on further certification.
Any school seeking renewal, that has obtained initial approval to offer or operate a program of
college or professional education for credit or degree, on or after January 1, 2015, shall obtain
accreditation from an accrediting entity recognized by the US Department of Education, in
order to be considered eligible for renewal by the State Board within the first 10 years of
operation.

HAA

3. Proposal Related to the Public Accommodations Act

On July 28, 2021, State Board Chair Olsen wrote to Secretary French regarding ways to
strengthen alignment between the process of independent school approval and the statutes that
apply to approved independent schools. In his letter, Chair Olsen correctly pointed out that
Vermont's Public Accommodations Act (PAA) prohibits any school in Vermont from
discriminating on the basis of race, creed, color, national origin, marital status, sex, sexual
orientation, or gender identity. 9 V.5.A. § 4500 — 4502. Current Rule 2225.6 states that an

- independent school must adhere to all lawful requirements relating to facilities in order to be
approved, and the PAA is an example of such a requirement. In order to make it clearer that
compliance with the lawful requirements relating to facilities includes compliance with the
PAA, the Agency suggests the following language.

s
Section 22265 Application.
An application for initial approval or renewal of approval shall contain the following:
22265.1 The name and address of the school.

22265.2 A statement of the school's philosophy and purpose.
22265.3 A description of the school enrollment including a statement of howwhether it is

designed to serve children with-a-partienlar-disability or-with disabilities-generally.

22265.4 A description of the plan of organization for the school including its governance,
faculty, and student body, and the names and addresses of the governing board.
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22265.5 A description of the curriculum, methods of instruction, evaluation procedures and
special services which that the school has designed to achieve its educational objectives and to
provide a minimum course of study as defined in 16 V.S.A., Seetion § 906.

22265.6 A description of physical facilities including plant, materials and equipment and
assurances that the facilities meet all applicable sState and federal requirements, including

compliance with Vermont’s Public Accommodations Act, 9 V.S.A. § 450 - 4506.

Aok
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AOE Suggestions for Further Amendment to Draft Rule 2223

After these draft rules were pre-filed with ICAR, an additional rule development was identified
by members of the State Board Subcommittee on Rule Series 2200 and Agency of Education
staff. The Agency believes that the proposed amendment is noncontroversial. In addition, the
following proposal has already been reviewed in at least one publicly warned meeting. The
Agency is presenting the language that appears below during a public hearing on draft rule
2200 so that the public can receive notice of this proposal and the language can be vetted
through the rest of the APA rulemaking process. Anyone with questions about this proposal
can contact Donna Russo-Savage, Staff Attorney, at Donna.RussoSavage@vermont.gov.

Background

Vermont law requires the State Board of Education to approve independent schools offering
elementary or secondary education if the Board finds that the school “provides a minimum
course of study pursuant to section 906 of [Title 16] and that [the school] substantially complies
with the Board's rules for approved independent schools.” State Board Rule 2223 permits the
Board to grant approval to an independent school that is accredited by an agency recognized
for those purposes by the State Board and listed in Rule 7320, without the need for additional
evaluation or process.

In March 2021, the Executive Director of the Association of Independent Schools in New
England (“AISNE") asked the State Board to include AISNE on the Rule 7320 list of currently
recognized accrediting agencies. AISNE representatives attended a meeting of the Rule 2200
Subcommittee where they presented an overview of the organization and responded to
questions.

The Subcommittee determined that adding AISNE to the list of recognized accrediting agencies
would assist smaller independent schools, particularly independent elementary schools, to
achieve “approved” status under current State Board rules. The AISNE accreditation process is
of similar rigor to that used by the New England Association of Schools and Colleges
(“NEASC”), but it is more specifically geared to elementary schools and is a more affordable
option for smaller independent schools. By accepting AISNE accreditation, the State Board
would provide an additional pathway by which an independent K-8 school could demonstrate
compliance with current approval requirements.

The Rule 2200 Subcommittee had further discussion of the proposed recognition of AISNE at

the Subcommittee’s meeting on August 2, 2021. Among other issues, the Subcommittee

considered the need to update other names currently on the 7320 list, the intent either to amend

the Rule 2200 Series to include substantive requirements and a process by which agencies

would be recognized or to incorporate the 7320 list into the Rule 2200 Series, and the desire not

to delay the recognition of AISNE. The Executive Director of the VT Independent Schools
Association was present and indicated the Association’s support for recognizing AISNE as soon

as possible. _ L.[.



The Subcommittee asked the Agency to prepare draft documents initiating rulemaking to add
AISNE to the 7320 list of currently recognized accrediting agencies. Subsequently, the State
Board’s Chair and Vice-Chair suggested a different approach to accomplish the multiple inter-
related goals discussed at the Subcommittee’s August 2 meeting in a simpler and more efficient
manner. The new approach would also repeal all other rules in the Rule 7000 Series because
they provide no independent content, but rather cite statutes and other rules that address the
topic.

The newly-proposed, multi-step process is as follows:

1. During the public comment period for the Rule 2200 Series in August, the Agency will:
a. Propose to amend Rule 2223 to explicitly identify AISNE as a recognized
accrediting agency.
b. Propose to amend the sentence in Rule 2223 that cross-references the list of
currently recognized agencies in Rule 7320 to indicate the Board’s intent to repeal
Rule 7320 effective July 1, 2024.
2. For the State Board's consideration in September, the Agency will prepare drafts of all
documents necessary to initiate rulemaking to:
a. Repeal Rule 7320, effective July 1, 2024 (or on a different date subsequently set
out in adopted rule or statute).
b. Repeal all other rules in the 7000 Series, effective 15 days after the amendment’s
adoption per 3 V.5.A. § 845.
3. During the second phase of Rule 2200 Series amendments, which is anticipated to occur
in 2022, the State Board will propose amending Rule 2223 to:
a. Remove the cross-reference to Rule 7320.
b. Include in the 2000 Series, either (i) substantive requirements and a process by
which the State Board would recognize accrediting agencies or (ii) a list of State
Board-recognized accrediting agencies.

Proposed Language that the Agency Offers as Public Comment to Rule 2223
In furtherance of item #1 above, the Agency offers the following revised language:

Section 2223 Reciprocity.

Approval may be granted without committee evaluation and the approval process in the
case of any school accredited by a state or regional agency recognized by the State Board
for accrediting purposes. Sueh In addition fo the accrediting agencies aze listed in Rule
7320 of the Board Manual of Rules and Practices, which the Board shall continue to
recognize until fuly 1, 2024, the State Board recognizes the Association of Independent
Schools in New England. Any accreditation from a recognized accrediting agency that is
valid for more than five years must be supplemented with an interim report from the
accrediting agency which should be submitted to the Department of Education by the
accrediting agency or the school during the last year of its five-year approval. This
interim report must provide such information as is necessary to assure the State Board
that the school is meeting the approval standards. If such proof of compliance with
approval standards cannot be shown the school must undergo the approval process.
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PUBLIC COMMENT

TO: Board of Education of the State of Vermont
SBE.PublicComment@vermont.gov

FROM: Megan R.C. Calla, Esq.
MeganRCCalla@gmail.com

DATE: September 18,2021

RE: Suggestions for Further Amendment to Draft Rule 2200;

21P023: Independent School Program Approval

I write this comment as a member of the public, a citizen of Vermont, and as someone
interested in potentially founding an independent school. I have structured my comment in
stages: my general impression of the proposed amendments including a concern I would like the
Board to address, though I do not have proposed language to offer, and some minor language |
adjustments to improve readability of the rule that I believe will serve professionals as well as
the public going forward.

I was very interested to learn of the current status of the rules (before the drafted
amendments), and, on a personal note, I am very happy with the direction that the Rule Series
2200 changes have taken. There has obviously been care taken in meeting the needs of all of
Vermont’s students while addressing the reality that not all schools will be able to adequately
meet the needs of every student, while staying flexible in the face of a changing legal landscape.

My main concern is in the rather vague references to the LEA’s determination of whether
or not the enroliment of a student who requires additional support is “appropriate™ as referenced
in draft Rule 2229.4(b)!. It is reasonable to assume that “appropriate” is left vague intentionally,
allowing it to encompass compliance with state and federal law while taking other factors into
consideration. “[Aln appropriate placement” is also used in 2229.1.2 There is some language® in
this section set to be struck from the rule that hints at a definition of “appropriate,” there is no
clear guidance as to what complete standards an IEP team or an LEA might use in their
determination. I would be very happy to see a definition added to Section 2222 to clarify this

issue.

12229.4 Procedure for Publicly Funded Students Receiving Special Education Services to Enroll in an Approved

Independent School. “(b) The student’s IEP team or the LEA shall determine whether the enroliment is an

appropriate placement and least restrictive environment.”

2 2229.1 Enroliment: Requirements for Independent Schools, Students, and LEAs.

3 a determination that its staff, programs and facilities meet state and federal special education standards O
5



Proposed Language Changes
The following highlighted sections are my recommended updated to the rules for the sake

of consistency and readability. I noticed in some sections that the rules were parenthetically
explained.* I would like to encourage this, even if the Board determines that it is only
appropriate for the Definitions section. I have included it in Rule 2223.3 where I found it most
helpful. Further, I found the word choice in Section 2229.4 to be unclear as to the meaning of the

section. I have suggested a different word based on my understanding of the intended meaning.

Section 2222 Definitions.

Special Education Fees: means funds paid by an LEA {school district or supervisory union} to an approved
independent school for special education services beyond those covered by general education tuition,

as defined in 16 V.5.A. § 2973{b}{2)}(B).

2223.3 General Conditions for Approval.

Approval shall be recommended for an independent school- offering elementary or secondary education

that provides a minimum course of study pursuant to 16 V.S.A. § 906 and that substantially complies
with all statutory requirements for approved independent schools and the Board’s rules for approved

independent schools. An independent school that intends to accept public tuition shall be
recommended for approval only on the condition that the school meets the requirements of SBE Rule
2229, A school meeting approval requirements in SBE Rules 2226 {Application) and 2227 (Approval} but
choosing not to enroll students requiring special education services may be recommended for approval
but may not receive public tuition. agrees-notwithstanding-any-provision-eflow-to-the-contraryto
earol-aays oy b ; i ic is ; 2
approvedindep - : t-aneHe = :
student-by-the student's-individushized-education-program-leam-or-by-thelocal-education-ageney;
provided-however-this-reguirement-shal-notapply-to-anindependentschoolthatdimits-enrolimentto
studentswho ore-on-anindividualized-education-program-ora-plan-tinder Section-504-6f-the
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-

randioagn me +

4 An example is the definition in Section 2222 of “Approved Independent School: means an independent school
that meets the requirements in Rule 2223.3 as well as the requirements in SBE Rule 2225 (tuition from public
funds).”



2229.4 Procedure for Publicly Funded Students Receiving Special Education Services to Enroll in an

Approved Independent School.
{a) The student or the student’s parent shall voluntarily request the enrollment.

(1] In this subsection, to “enroll” a student means that an approved independent school will
offer a position in the school to a student, provided that the provisions of this subsection
relating to LEA responsibilities are met and the student meets the other requirements of the

school’s enrollment pglicies.
2} A school shail enroll all publicly funded students on a first come first served basis until

capacity is reached.

{b) The student’s IEP team or the LEA shall determine whether the enroliment is an appropriate

placement and least restrictive enviranment.
{c) The student’s IEP team and the LEA shall comply with all applicable federal and State

requirements.
{d) If the student’s enroliment, pursuant to subsection {b) of this Rule, is conditioned based on

provision of certain services in the student’s [EP, then the LEA and the school shall work
collaboratively to identify a solution.,

(e) _Within 30 days the LEA and the school must determine if they have identified a solution that will
enable the student’s enrollment to proceed.

Thank you to the Board for taking the time to read my comment. I look forward to

seeing the rulemaking process resolve.



11/9/2021 Mail - Samuelson, Jennifer - Qutlook

Pw: VISA adopts non-discrimination statement

Olsen, Qliver <Oliver.Olsen@vermont.gov>
‘Thu 9/30/2021 4:56 PM
To: Simmons, Emfly <Emily.Smmons@vermont.gov>; Samuelson, Jennifer <Jer fi govz; Cutler, Judy <Judy.Cutier@vermant.gov>

FYI - we should add this to the public comment log.

Frem; Mill Moore <mill @viindependantsthoals orp-
Sent: Tuesday, September 28, 2021 9:51 AM

To: Olsen, Oliver <Oliver.Olsen@vermont.gav>
Subject: VISA adopts non-discrimination statement

EXTERNAL SENDER: Do nat apen attachments or click on links unless you recognize and trust the sender.

Ofiver,
FY1. here is the text of a statement secently adopted by the Vermont fndependent Schools A

VISA docs not suppont usc of public funds in any school with discminatory enrofl or hiring p
Mill

Vermont Independent Schools Association
Mill Moore, Executive Director
802-436-2112
www,vtindepenentschools.org

hitps:/outlook.office363.com/mail/inbox/i dIAAQkADEszEwODQLXLWRijELNDhmZCMNT hiLTRINTBhMDFkMzViY QAQAH%2FoarhctMSFohEPUSIPco%3D 1/



11/9/2021 Mail - Samuelson, Jennifer - Qutlook

FW: Independent Schocl rule comments

SBE -~ Public Comment <SBE.PublicComment@vermont.gov>

Wed 11/3/2021 9:55 AM

To: Qlsan, Oliver <Ofiver.Ol: gova; ) i Jennlfe gov>; Lovelt, Tom <Tam.Laveti@verment.gov>
Ce: Simmans, Emily <Emily.Simmans@vermont.gov>

Good morning,
Attached please find a written comment from Alicia Hanrahan re: the proposed 2200 Rule Series revisions submitted to the SBE's public comment email box.

Thank you,
Jucly

Judith Cutier

Investigator / Public Records Officer

Vermont Agency of Education

1 National Life DrivelDavis S{Montpelier, VT 05602-2501
O) (802} 828-0079 { E) Judy.Cutler@vermont.goy
Pronouns: She/Her/Hers

From: Alicia Hanrahan <aliciaamh@gmail.com>

Sent: Tuesday, Novemnber 2, 2021 5:08 PM

To: SBE - Public Comment <SBE.PublicComment@verment.govs>
Subject: independent School rule comments

EXTERNAL SENDER: Do not open attachinents or click on links unless you recognize and trust the sender.
Please accept my comments for the independent school rule review. Thank you.

Alicia Hanrahan
936 VT Route 12 North
Randolph, VT 05060

802-522-0629
aliclaamh@gmail.com

https:/outlook.office365 com/mail/inbox/id/AAQKADEZZJEwODQALWRmMZIEINDhmZCO4NThiLTBINTBhMDFkMzViY QAQAICNIyFLW9 1 BkxGx230pvDQ%3D 1]



SBE Language

Question/Comment

Implications/Recommendations

Approved Independent School:
means an independent school
that meetsthe requirementsin
Rule 2223.3 as well as the
requirements in SBE Rule 2225
(tuition from public funds).

Doesthis mean that every
independent schaolcanreceive
public funding?

If this is the case, then schools
like* laka Champlain Waldorf,
Good Shepherd CatholicSchool,
Killington Mountain School,
Mater Christi, Mt Mansfield Ski
Club and Academy, Mt Snow
Academy, independent
Kindergartens etc...are eligible
for students to attend at public
expense.

Same as above Does this meanthat a student | if so, thena special education
eligible for special education student could attend an
can attend any independent independent/recognized school
schoolin VT? that isn’t approved forspecial
education. How would the
students receive their special
education services?
TherapeuticApproved Notall studentswhoareonan | eliminating the word
IndependentSchool{or IEP need a therapeutic therapeutic

Therapeuticlndependent
School or TherapeuticSchool):
means an approved ,
independentschoolthatlimits
enrolimentto studentswhoare
on an 1EP or plan under Section
504 of the Rehabilitation Act of
1973, 29 U.S.C. § 794 and who
are enrolled pursuantto a
written agreementbetweenan
LEA and the school. These
schools are eligible to receive
public tuition, which is inclusive
of both generaland special
education servicesand is at a
rate approved by the Agency of
Education.

school...so why would we
categorize all of themto be
Therapeutic Approved Schools?
For example, Inspire for Autism
is a school forkids with
signifitant needs...specifically
kids with Autism. It's not
therapeuticin the Mental
Health sense. Also, the
Greenwood Schoolis for kids
with learning disabilities. They
are nota therapeuticschool.

Only CERT schools are
considered to be therapeutic.

Same as above

Does this mean that every
independent school must be
approved for all disabilities?
Some schools are only for
specific disabilities.

Inspire for Autism is specifically
forkidson the Autism
Spectrum...why would they take
a studentwho has a learning
disability? Greenwoodtakes

Language should be clearif a
school will be approved forall
disabilities or if they can pick
and choose.




kids with learning disabilities,
whywould they want to be
approved for Emotional
Disturbance or Autism?

Section 22232 Procedure, Every
person or entity desiting to
operate anapproved
independentelementary or
secondary schoolshall apply in
writing to the Secretary of
Education. Independent schook
which are recognized as
provided forin 16 V.S.A., § 165a
rather than approved are not
required to comply with the
procedures setforth in this
section. An application shall
meet the requirements of § SBE
Rule 22265 below. Uponreceipt
of an application for initial
approval or renewal of
approval, the commissioner
Secretary shall appoint a review
committee of at least two
persons.

The two person team should
include one person who has
knowledge and experience in
special education if the school
wants to be approved for
special education

Recommend modifying the
language of 2 person teamto
include one person with
knowledge and experience in
special education if the school
wantsto be approved forspecial
ed.

The committee shall presenta
written recommendation
regarding approval to the
CommissionerSecretary. A copy
of theirrecommendation shall
be provided at the same time to
the applicant. The applicant
shall be given 30 days to
respond before the Secretary
makes a recommendation
regarding approval is made by
the CommissionerSecretaryto
the State Board. The report
shall contain the findings of
otheragencies of state
governmentwhich thatinspect
such facilities.

‘| Isita reportor a written

recommendation?

Recommend thata detailed
reportis writtenthat includesa
recommendation. This should
accompany the SBE paperwork
that is written up and provided.
Should be a separate document.

22254.23 Tuition for Qut of
State Schools In orderfor
tuition to be paid to an
independentschoolinanother
state, the school mustbe
accredited or approved by the

Doesthe Host State need to be
approved by their AOEfor
specific disabilities?




hoststate or by an accredited
or approved by the host state
or by an accrediting agency
recognized by the Stale Board,
The Board reserves the right to
refuse payment of tuition, if
afterreview it determines any
such schooldoes not provide
the minimum course of study, is
unsafe, or does not have faculty
qualified by training and

_experience in the instructional

area in which they are assigned.

22265.3 Adescription ofthe
school enrolimentincluding a
statementofhow it is designed
to serve children with
disabilities

All independentschools will be
required to be approved forall
disabilities, or no disabilities?

Makes no sense forall indep
special education schools to be
approved forall disabilities. The
schools will not have the
capacity or expertise to coverall
of the disability categories.

In orderto be approved, an
independent schoolthat
operates a boarding program,
enrolls students as boarding
students, oroperatesa
residentialtreatment program
shall be accredited by a state or
regional agency recognized by
the State Board for accrediting
purposes or shall be licensed as
a residential child care facility
by the Department for Children
and Families. This requirement
doesnotapply to an
independentschoolthatenrolls
only day students.

DCF does notlicense all
residential
facilities/schools...Greenwood
school forexample is not
licensed by DCF.

In orderfor an in-state
independentschoolto receive
public tuition, it shall enroll any
studentwith an individualized
education program who
requires special education
servicesand who is placed in
the approved independent
school as an appropriate
placementand least restrictive
environment for the student by
the student’s |EP team or by the
LEA.

Does this mean that each of the
Academies(STJ, LI, B&B and
Thetford) mustenroll ALL
students who apply there?
How will schoolcheice work?

Modify language to be more
clear.




This requirementshallnot
apply to an independent school
that limits enrollmentto
studentswhoareonanlEP ora
plan underSection 504 of the
Rehabilitation Act of 1973, 29
U.S.C.§794 and who are
enrolled pursuant to a written
agreementbetweenthe LEA
and the school

Does this mean that indep
schools that are approved for
[EP/504 studentsare not
eligible for public funding? Is it
all special education funded?

Modifylanguage to be more
clear

An approvedindependent
schoolis not required to
demonstrate thatit has the
resources to serve every
category of special educationas
defined underBoard rulesin
orderto be approved orretain
its approval to receive public
fundingfor general tuition.

Is the school required to
demonstrate that they have
special education staff to cover
the disabilities that they will be
approved for?

Indep schools should
demonstrate if they have
sufficientstaffto coverthe
disabilities they are being
approvedfor.

The Secretary shall establish
minimum standards of services
for students receiving special
education servicesin
independentschoolsin
Vermont.

This should be an IEP Team
decision. If a school cannot
provide the services outlined in
the IEP, then the school should
not acceptthe student. The
Secretary should not be
establishing the standards of
services.

Eliminate language

(d) If the student’s enroliment,
pursuant to subsection (b} of
this Rule, is based on provision
of certain servicesin the
student’sIEP, then the LEAand
the school shall work
collaboratively to identify a
solution,

If the school cannot provide the
servicesin the [EP, then the
school should not accept the
student. The studentshould
not go without services based
on whatthe school can provide.
What type of solution would be
sufficient? A studentgoing
withoutservices?

Eliminate language. Itgoes
against [DEA.

{e) Within 30 days the LEA and
the school must determine if
they have identified a solution
that will enable the student’s
enrolimentto proceed.

30 days to figure out a solution?
The solution should be that the
student cannot attend that
school if the school cannot
provide the student services.

Eliminate language

[fthe LEA and approved
independentschooldonot
agree on whetherthe
independentschoolisable to
provide the services on the

Why go through all of this? If
the school cannot provide
services, thenthe parentscan
revoke their right to special
education...OR, the student

Eliminate language




student’s IEP, thenthe LEA and
independent school shalljointly
contract with a hearing officer
to conducta hearingto make a
determination which shall be
final. The cost of the hearing
officershall be shared equally
betweenthe parties. (g} If
either a hearing officer, or the
LEA and the school, certify that
the independent schoolis
unable to provide the required
IEP services due to an inability
to retain qualified staff, the LEA
shall immediately make another
appropriate placement that
satisfies the federaland State
requirements to provide the
studentwithafree and
appropriate public educationin
the least restrictive
environment. If these
conditions are satisfied: (1) The
approved independent school
shall notbe subjecttoany
disciplinary action or revocation
of its approval by the Board
underSBE Rule 2223.8 due to
its failure to enroll or continue
to enroll the student; and (2)
No private right of action shall
be created on the part of the
studentorthe student’s family
or any other private party to
require the LEA to place the
studentwith the approved
independentschoolorto
require the school to enroll the
student. (h) This Rule 2229.4
shall notapply to a therapeutic
independentschool.

must go to a differentschool
that can provide the services.
What is the point of including a
hearing officer?

Additionally, why are
therapeuticschools not

includedin this? Currently,

there is an exceptional
circumstance/waiver process if
the LEA cannot place a student
in a school thatis not able to
provide services.

(i) Forenrollments sought after
the start of the school year, the
LEA shall agree to pay tuition
for the enrollment sought by
the studentuntil agreementis
reached with the school or until
the hearing officerissues an

Again, why allow a studentto
go to a school that can’t meet
their needsandthenallow the
LEA to pay fora school knowing
that they can’t meet their
needs?

Eliminate language




opinion pursuant to subsection
(f) of this Rule.

Afterreceiving approvaifor
public tuition, an independent
school shall notify the Secretary
of any significant changesto its
special education program,
professionalstaff, governance,
financial capacity, or facilities.
The Secretary may, uponsuch
notification, gatheradditional
information from the school,
including by means of a site
visit. As a result, the Secretary
may returnto the Board for a
change in the school's approval
for public tuition purposes. if
the Secretary petitions the
Board for achange to an
independentschool'sapproval
for public tuition purposes, the
Council of Independent Schools
and the subjectindependent
school shall be notified and
have an opportunity to be

-heard by the Board. Ifthe
school disagrees with the
proposed change toits approval
for public tuition purposes, the
Board shall hear the matterin
accordance with the
requirements of SBE Rule 1230,
et seq.

This should include a time
frame.

The school should notify the
Secretaryin 5 business days.

(2) 2230.1 Exceptional
Circumstances- Approval
Process.

Upon application by a
responsible LEA, the Secretary
may permit, in exceptional
circumstances, a special
education placementin an
independentschoolthatis
approved pursuantto

SBE Rule 2223, butthat has not
beenapprovedtoreceive
public tuition

Does this mean that the
Secretary can agree to place a
studentin a school NOT
approved forspecial education,
knowing that the studenthasa
needforspecial education
supportsand services?

Modify the language so it’s clear

2231.1 Agreementasto Costs.
The agreement outlines tuition,

AOE does not have their own
contract/agreement with

Recommend that AOE has their
own contract with residential




room, board, and other costs
associated with the child's
attendance. Forchildren onan
1EP who are placed by a state
agencyor a designated
community mental health
agency, or any otheragency
defined by the Secretary, in
accordance with16 V.S.A. §
2948, the agreementshallbe
with the Secretary.

independent/residential
facilities for students placed by
otheragencies. ACE agreesto
the contract that has been
developed by DCFor DMH

facilities when placed by
anotherstate agency

2231.2 AgreementasioNon-
Instructional Services

For children placed by a state
agency or a designated
community mental health
agency, or anotheragency
defined by the Secretary, this
agreementshallbe with the
LEA that has educational
planning responsibility for the
child.

There is not a written
agreementbetweenthe LEA
and residential facilities.

Aletterfrom AQE to the LEA is
written if a studenthasbeen
“cleared” to attend a residential
facility

Residential facilities do not ask
the LEA to enterinto a formal
agreement (with the exception
of Hillcrestin MA)

Recommend eliminating this
requirement.

Section 2232 Rate Approvalfor
TherapeuticApproved
IndependentSchools.

Schools thatalso receive rates
fromthe Agency of Human
Services shall submit an
application for approval of a
new rate to the Secretary by
May 1

Is this for day placements? If
not, thenwhywould an
independentschool submitan
application if already approved
by AHS? Forexample, the VT
School for Girls in Bennington
ONLY takes students placed by
AHS...no day students. Would
they be subjected to submitan
application? Ifso, whatwould
be the pointif they don’taccept
day students?

Language should be clear.

Section 2234 Corrections
Education Program
Secretary shall conduct his or
herreview of the Corrections
Education Programin
accordance with the
procedures and standards
contained within Rules 2220
through 2229, as if it werean
independentschool.

If this is referring to Community
High School of VT...this s
already consideredtobea Vvl
indepschool. Ifthisis referring
to the old Woodside, it’s
currently not in existence. So
whatis the purpose of this
section?

Eliminate language as it’s
already consideredtobe an
independent school. Not
necessary.

22350.1 Definitions. "Tutorial
program” means education

Should say Secretary, not
commissioner

Change the language




provided to a pupil studentwho
is placed in a short-term
program that is not
administered by a LEA. The
purpose of the program is to
provide evaluation and/or
treatment. This does not
include home based tutorials,
programs operated by a public
school or collaborative, or a
program of an independent
school that has beenapproved
under16 V.S.A. § 166 . The
average length of stay for
children in a tutorial program
shall be not more than six
months. The Commissioner may
waive the average length of
stay time period forindividual
programs, based upon needs of
the children served by the
program.

Tutorial 22350.2.6 Renewal.
Notless than three months
prior to expiration of a tutorial
program's approval, the
Secretary shallsend an
application packet and a letter
notifying the program whena
site visit will occur. The
completed application shall be
received from the tutorial
program notlater than 30 days
prior to the scheduled site visit.

The application should also
include information regarding
the numberof days each
studentattended. Tutorials
unfortunately have a habit of
keeping students over 6months

The tutorial program maintains
an operating schedule that
includes instruction for no less
than ten hours per week unless
inconsistent with medical
and/oreducational
recommendations. The
operating schedule shall be
sufficientto ensure that the
instructional services address
theindividual needs of achild
with disabilities and are
consistent with the child's IEP.

Should this be 10 hoursper
week of genedservicesand
then special education on top of
that? Whatif a special ed
studentrequires:

Math 5x perweek for30 min
Reading 5x 30

Writing 5x 30

Thenthe studentonly receives
30 min per dayof gened
curriculum?

Recommend 10 hours per week
PLUS their special ed services




22350.4 Rate Approvalfor
Tutorial Programs. Each tutorial
program shall annually report
its rates for tuition, related
services, and room and board, if
applicable, to the Secretary on
a form prescribed for that
purpose

Why would 204 Depot, 206
Depotor Mountainside provide
AQE with their rate as their rate
is notsetby ACE? It'ssethy
AHS' Dept of Rate Setting?

Recommend revising language

to state that only the AOE rate

settutorials should be included
here

Secretary shall review each
tutorial program's annual rate
report. If the Secretary
concludes that a tutorial
program's ratesare not
reasonably related to the
services provided, the Secretary
shall make a determination...

See above

See above

Section 22383 Definition. A
*Distance Learning School”

Add language that reflectsthat
public funds are notto be used
for Distance Learning Schools

indepKindergartens: 2271.4
Reportto the Secretary:. The
appointed educator shall
presentawritten
recommendation regarding
approval to the Secretary. The
report of the appointed
educatorshall incorporate the
determination of DCF.
concerning compliance with the
"DCF Kindergarten
Regulations". Acopy of the
recommendation shallbe
provided at the same time to
the applicant.

Isitareportora
recommendation?

Recommend that a detailed
reportis written thatincludesa
recommendation. This should
accompany the SBE paperwork
that is written up and provided.
Should be a separate document.

indepKindergartens:

T- teaching skills and concepts
in mathematics, language arts,
science, the arts, and health
that are consistent with
principles of child development

If this is to be consistent with 16
VSA 906/ Course of Study, the
language should say: Reading
and Writing, not Language Arts.
It also does not mention
History/Civics/Government or
PE

Modify the language to include
all of the Courses of Study rules
in 16 VSA 906

IndepK

Should there be any language
abouta discipline policy and
whetherornot theycan
suspend/expelastudent?

Update language to include a
discipline policy




Thank youfor considering my comments. If you have any questions, you can reach me by email at
alicirzamh@gmail.com or by cell phone at 802-522-9629.

Alicia M. Hanrahan
BA in Speech Correction
MA in Special Education



11/9/202] Mail - Samuelson, Jennifer - Outlook

FW: regarding suggested language for Draft Rule 2200

Simmons, Emily <Emily.Simmons@vermont.govs>
Wed 11/3/2021 9:01 AM

To: 1 1y Jennift govs; Olsen, Oliver <Qliver.Olsen@vermant.govy; SBE - Public C <SBE.PublizCi gov>
héargl pubtic comment just received. | have added this to my summary document.

~Emily

Ermily Simmons

Gonorul Caunsol

Agency of Education

0) 802-828-15181 ¢} 802-595-4775

1 National Life Drivel Davis 51 Montpelier, VT 05620-2501

From: Lisa Purcell <lisa purcell@comcast.net>

Sent: Wednesday, November 03, 2021 5:15 AM

To: Simmons, Emily <Emily.Simmons@vermont.gov>
Subject: regarding suggested language for Draft Rule 2200

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the sender.
Dear Ms. Simmons — I'm writing to you in regards to the Agency’s suggested language in the Amendment to Draft Rule 2200, specifically regarding the important language

prohibiting discrimination.

Here excerpts from your AOE Suggestions for Further Amendment to Draft Rule 2200:

“On July 28, 2021, Stale Board Chair Olsen wrole lo Secrelary French regarding ways lo strengthen alignment between the process of independent school approval and the stalutes
that apply to approved independent schools. In his letter, Chair Olsen correcty pointed out that Vermont's Public Accommodations Act (PAA) prohibits any schoot in Vermont from
discriminating on the basis of race, creed, color, national origin, maritaf status, sex, sexual otientaiion, or gender identity. 9 V.S.A. § 4500 — 4502.

Current Rule 2225.5 slates that an independent school must adhere to alf lawiul requirements relating to facilities in order io be approved, and the PAA is an example of such a
requirement. in order to make it clearer that complianice with the fawful requirements relating to facilities includes compliance with the PAA, the Agenty suggests the following

language.

22265.6 A description of physical facilities including plant, materials and equipment and assurances that the facilities meet all applicable state and federal requirements, including

compliance with Vermont's Public Accommodations Act, 9 V.S.A. § 450 — 4°

Now, why would this important human rights language be stuck on the end of a sentence that begins with "a description of physical facifities"?

gd encatrage yott to place this anti-discrimination language more prominently, giving it its own Rule number and thus prominence in the process for Approval of Independent
chools.

Thank you for your consideration.

Lisa Purcell
Chittenden, VT 05737

htips:#/outlook.office365.com/mail/inbox/id/ AAQKADE2ZJEWODQALWRmZJEINDhmZCO4NTHLTBINT BhMDFKMzViYQAQAKGGjxk7DUSUjQbIvTIgVKO%3D 171



11/9/2021 Mail - Samuelson, Jennifer - Outlook

FW: Public Comment on SBE Rule 2200 series

SBE - Public Comment <SBE.PublicComment@vermant.gov>

Thu 11/4/2021 8:34 PM

To: Olsen, Oliver <Ollver.0 gov>; {son, Jennifer <Jennil [ gov>
Ce: Cutler, Judy <Judy.Cutler@vermont.gov>

Hello Oliver and Jan,

Here is public comment that was received today. | will add it to my summary document,

Very best,
Emily

Emily Simmons

General Counsel

Agency of Education

0} 802-828-1518I ¢) 802-6985-4775

1 National Life Drivel Davis 5 | Montpelier, VT 05620-2501

From: Clare O'Shaughnessy <clareosh63@gmail.com>

Sent: Wednesday, November 03, 2021 6:53 PM

Tos SBE - Public Comment <SBE.PublicComment@vermant.gov>
Subject: Public Comment on SBE Rule 2200 series

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trusl the sender.
Please see aftached.

vit,

Clare O'Shaughnessy
Concerned Vermont Taxpayer

https:/foutlook.office365.com/mail/inbox/id/AAQKADEzZjEwODQ4LWRmZ]EINDhmZCO4NThiLTBiNTBAMDFkMzViY QAQAF8TY09fixdAmboL%2FZXdcKA...  1/]



Rule Concern/Comment

Section | “Therapeutic” labelis inappropriate. Independent schoolrules should eitheruse a generic
7N label or distinguish hetween appraved schools which provide treatment and those thatdo
Definiti | not. To labelall approved schools which limit enrollment to |EP/504 studentsgives a state-
ons approved imprimatur to schools which is tantamount to false advertising. Otherstatesrely

on Vermont’s approval standards to enroll out-of-state students in Vermontapproved
schools and labelling schools as therapeutic when they do not provide treatment services
for studentsisfalse.

Vermont DOES have therapeuticschools which are approved by the state to provide
treatment forstudents. These schools go through a more rigorous pracess (Concurrent
Education Rehabilitation and Treatment (CERT)) than is included here, in part to satisfy
MEDICAID requirements for treatment services. In orderto provide treatment for students,
the schools must have appropriately licensed/professional, clinical staff. If an approved|S
does not have licensed clinical staff to provide treatmentto students, it should not be
labeled “therapeutic” anymore thana public school that has a social workerand a
counseloron staff should be labeled “therapeutic.” The VT Department of Mental Health
has established minimum standards for children’s mental health which should be linked to
a determination thata school provides “therapeutic” services. Those schools which do
provide treatment are associated with Designated Agencies. Only schools with qualified
staff to provide treatmentshould be labeled “therapeutic” otherwise the labelfalsely
implies services which are not available to students andis misleading.

Link to standards and PNMI rules for a sample to go by for robust fiscal accountability:

https://mentalhealth.vermont.gov/sites/mhnew/files/documents/Manuals/CMH _Guidanc
e 2020 FINAL 9.10.2020.pdf

https://dvha.vermont.gov/sites/dvha/files/doc _library/Adopted%20V.P.N.M.I.R.%20Effecti
ve%209.8.15.pdf

“Tuition” definition links to SBE 2225.2 “Tuition for Out of State Schools” which does not
makes sense. Tuition defined here only refers to the provision of general education. There
is no definition for special education “tuition” only “special education fees”; these
definitions are inconsistent with Section 2232 which purports to set tuition rates for
schools serving IEP/504 students which uses the term tuition. If the intent s to provide
these schools with “tuition”, based on the definition section, the schoolis receiving funds
for general education. The schools could thenreceive “specialeducation fees” on top of
general education tuition (generally the way the large academies work, tuition plus excess
costs for special education or a separate program which may establish a separate tuition
pursuantto 16 VSA 826. All schools should receive general education tuition as all schools
must provide general education. The payment for special education should be clearly
defined in these rules as excess costs or special education tuition. There is inherent
inconsistency in schools which meet education quality standards and all the rest of the
schools which do not meet those standards. There isinconsistency between statute rule
and practice. There is no way for the state as a whole to manage special education costs
withouta breakout and identification of those costs from general education costs. There
currently exists four different costidentification mechanisms (none of which use the same




criteria): rate-setting in schools which only serve [EP/504, CERT rates, excess costsand
announced separate special education tuition at independentschools meeting EQS. The
move by the legislature to achieve parity in costs per16 VSA 2973(b)(2){B){ii) is not
reflected uniformly in these rules. There is no parity or direct-cost ratios for schools which
limit enrolimentandthere should be. The consideration of direct-costrates in Rule 2232(g)
is not available because the proposed rate application elements do not require the
appropriate levelof detail (and breakdown of expenses/proposed budget) to enable this
calculation,

Rule
2232
Rate
Approv
al

Theinitial rate setfor an independent school should be robust and mirror the CERT rate
processor the Private Non Medical Institution (PNMI) rate process because of the level of
detail required in those existing state-run processes. These 2200 series rules do not
distinguish between non-profitand for profit schools. The PNMI rules, at least, limit
revenue by for profit business to 5% annually. Excessrevenuesare recaptured and off-set
operating expenses in the following year. Since education is an essentialgovernment
service, the use of for profit businesses (privatizing an essential government service) the
State Board can establish a reasonable cap on profits forschools. These rulesdo not make
any effort to protectthe Vermont taxpayerand the e ducation fund from fraud, waste and
abuse. These rules should state how much profit is reasonable fora for profit institution to
earn from public funds. Use of private entities or contracts with private entities for
essential government services should be accompanied by efficiencies/economies and
equivalent quality of service. If the service is neither quality or economically advantageous
for the state, then it results in a waste of precious resources and prevents Vermont from
reaching any standard of affordability.

Since there is a lack of disclosure of expenditures required by the proposed rate -setting
process, profit/revenues in excess of actual expenses is impossible to determine.

The board should establish whatlevel of profit is included in “costs reasonably related to
the level of services provided by the school” and a mechanism to recapture revenuein
excess of that level.

Rule
2232{d)
(1)

The use of broad categories of expensesin arate application is unhelpfulin determining a
limited-enroliment independent school’s alignment with direct-cost rates because of the
necessary break-down in labor costs. For a schoolto list salaries for all employeesinone
category, it is impossible to distinguish administration, support, teaching, janitorial, clinical
and non-teaching support staff.

In order to determine alignment with direct-cost rates, the budget detail has to include
costs by position/qualification/service. Ata minimum, the budgets submitted by limited-
enrollmentindependent schools should include the level of detail that public school
budgets publish to voters.

Since taxpayers do notget to vote down limited-enroliment independent schoolbudgets,
the oversight must be shouldered by the state. These rules do not provide sufficient detail
of expenditures to enable the state to ensure limited public resources are not wasted. The
lack of transparencyin using broad categoriesin a rate-application, as setforth in these
rules does notenable cost comparison, cost containment {forced efficiencies) and protect
from fraud, waste and abuse.

There are no provisions in these rules requiring accountability. A rate application should
be signed under penalty of perjury by the limited enrolimentdirector, ownerand board
chair to ensure an appropriate levelof accountability for proposed budgets.




There are no provisions in these rules to required reporting of actual expendituresonan
annual basis.

Rule
2232 (j)

There are na provisions in these rules to hold schools accountable for inappropriate billing
practices. To prohibit a school from exceeding the maximum tulllon rate withouldn
enforcement mechanismis hollow. Schools which exceed maximum tuition rates without
permission from the Secretary should be required to refund the payments to school
districts whose budgets are approved by taxpayers which include payments to
independentschools.

There are no provisions in these rules which distinguish between schools which operate on
a school calendar similar to public schools (175 days) and those operating “year round”
{220 days). The problem with the lack of distinction is the impact on what is included in
“3nnual tuition.” These rules do not account forthe existing practice of independent
schools charging extended schoolyear (ESY) services outside of annual tuition. Since the
max rate process includes ALL expenses divided by capacity, schools which charge districts
for ESY services are using staff whose salaries were included in the maxrate. This is double
billing and these rules do not prohibit this practice.

Similarly, these rulesdo not prohibit an approved limited-enroilment school from charging
“consulting fees” ontop of tuition. If labor and operationalcosts are fully paid for using
the maximum tuition, any additional charges to a school district for any services {regardless
of what they are called} is using tax-payer funding personnelto generate revenue in excess
of expenditures {proposed budget). This practice is not prohibited by these rules. Ifa
school receives publicrevenue from tuition to provide a educational services the school
should not be able to “sell” additional services to school districts because there is no
separation of budgets and personnel between the “business” and the school. This can only
be accomplished at the state levelas individual school districts do not have visibility of the
“big picture” as total costs are spread over sending districts. Visibility of these practices
can only be seen and regulated at the state-level. Insimpler terms, one entity should not
receive revenue forits total operational and labor costs from public funds and
simultaneously operate a business selling services to public schools which are the source of
the original pubfic funds using the same staff/building/operations, etc. Those services
were already paid for once. In orderto have transparency a business budget mustbe
separated from the school budget with separate personne lto protect the taxpayers and
the education fund.

Rule
2232(d)

These rules do not define “restricted revenue sources”

Rule
2232(d)

(1)

The rules do not specify or provide clarification on operational costs. The opacity leadsto
dilution of the education fund. Ex. Feesincluded in tuition rates paid to parent designated
agencies which operate schools. This is only visible at the state levelduring rate setting.
The rules permit such fees to be rolled into operational costs without scrutiny for their
reasonable relationship to the level of services provided to students served.

These rules do not provide guidance or clarification regarding program costs as to what
expenditures may be included that are reasonably related to the levelof services provided
to students served.




Rule
2232(d)

(2)

The rule does not provide for appropriate staffing ratios. Neitherthe Vermont Standards
Board for Professional Educators (VSBPE) orthe SBE has established appropriate and
measurable staffing ratio standards{i.e., case load limits for special educators, case
managing and providing specially designed instruction). In orderto a school to be able to
adequately serve students on IEPs, the amount of FTE’s of qualified staff mustbe directly
governed by the services required to be delivered by the school. Staffing ratio standards
would have to considerthe levels of student need (moderate, intensive needs etc.)

Rule
2229.6
and
Rule
2232(d)
(1)

All schools receiving public funds must be reguired to establish and maintain a financial
management system which provides for adequate internal controlassuring the accuracy of
financial data, safeguarding of assets and operational efficiency.

In addition, prior to receiving approvalto receive public funds, all schools must be required
to provide documentation to both sending schools and the state uponrequestto prove
educational services were appropriately delivered. Thisincludes attendance, transcripts,
progress reporting, grades, etc., including documentation logs showing the delivery of
special education and related services were delivered in accordance with IEPs/504 plans.
All schools must be required to maintain student records and upon closure provide forthe
storage, maintenance and upkeep of those records, especially student
transcripts/permanentrecords.
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FW: Public Comment: Rules Series 2200

SBE - Public Comment <SBE.PublicComment@vermont.gov>

Fui 11/6f2021 5:19 PM

To: Oisen, Oliver <Oliver.Ol: .Jov>; S Jennifer <Jennif: | govs>
Ce: Cutler, Judy <Judy.Cutier@varmont.gov>

Hi Oliver and Jennifer,
This public comment was received today.

Yery hest.
Emily

Emily Simmons

General Counsel

Agency of Educatlon

0} 802-828-1518l ¢) 802-595-4775
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From: Sue Ceglowski <sceglowski@vivsha.org>

Sent: Friday, November 05, 2021 11:35 AM

To: SBE - Public Commment <SBE.PublicComment@vermont.gov>
Cec: Sprague, Suzanne <Suzanne,Sprague@vermont.gov>
Subject: Public Comment: Rules Series 2200

EXTERNAL SENDER: Do not open attactunents or click on links uniess you recognize and trust the sender,
Please find attached public comment from the Vermont School Boards Association regarding Rule Series 2200.

Thank you,

Sue Ceglowski, Esqg.

Executive Director, Vermont School Boards Association
(802) 223-3580 ext. 113

(802) 275-8666 (call)

Pronouns; shethert/hers (why)

The content of this email is offered as a service of the Vermont Schoo! Boards Assotiation and does not constitute legal advice. You sh_ou_ld aiways contact an aftorney Iigensed to
practice in your jurisdiction regarding any specific legal prablem or matter, information distribuled by the Vermont School Boards Associalion is reviewed by an afforney licensed 1o

praclice in Vermont.
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Brast Bovernancs, Excellent Fducation, Sirong Communities

TO: State Board of Education

FROM: Sue Ceglowski, Executive Director, Vermont School Boards Association
RE: Public Comment: Rule Series 2200 Independent School Program Approval
DATE: November 5, 2021

On November 4, 2021, the Vermont School Boards Association held its annual business
meeting. At the meeting, the voting delegates passed the following resolution which addresses
independent school program approval. We respectfully request that the State Board take this
resolution into account in the Rule 2200 rulemaking process.

Section lil, Subsection K Equal and Equitable Opportunities in Any School Receiving
Public Funds '

WHEREAS: recognizing the imperative value of education in sustaining a democracy, Vermont
was one of the earliest states to enshrine a universal education guarantee in its state
Constitution, and

WHEREAS: this purpose was first achieved through a network of post-colonial public, private,
and religious schools, and

WHEREAS: national and state recognition of equity and equality demands that publicly funded
initiatives and institutions be free of all forms of discrimination, and

WHEREAS: since Brown v. Topeka (1854), the state and the nation have a long and proud
tradition of adopting and non-discriminatory laws, policies and practices, and

WHEREAS: the increasing awareness of discrimination on the basis of ability, socioceconomic
status, racial group, school choice or other groups raise anew the issues of equity and equality,

WHEREAS: our work remains undone.



THEREFORE BE IT RESOLVED:

That the Vermont School Boards Association requests the General Assembly guarantee,
through law, that all public and independent schools receiving public funds adopt and exercise,
equal and equitable opportunities in admissions, programs and practices in order to operate in
the state of Vermont, and

That the state invigorate the moribund school approval processes for public and independent
schools to assure operational, financial, and educational accountability and excellence.
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Hi Oliver and Jennifer,
This public comment was received today.

Yery bhast
Emily

Emily Simmons

General Counsel

Agency of Education
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From: Rebecca Holcombe <rebecca.holcombe @gmail.com>

Sent: Friday, November 05, 2027 12:56 PM

To: SBE - Public Comment <SBE.PublicComment@vermont.gov>

Subject: Public comment on state board rule making in response fo Act 173

EXTERNAL SENDER: Do not open attachinents or click on links unless you recognize and trust the sender.
Please see attached my public comment on the proposed state board rules

Thank you for your service to the state.

Rebecca Holcombe
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To:  The Vermont State Board of Education

From: Rebecca Holcombe
Date: Nov §, 2021
Re:  Public comment on Rule 2200 series for Act 173 legislative changes

I am writing to offer public comment on proposed changes to the Rule 2200 series for Act 173
legislative changes.

It is both ironic and policy incoherent that even as Vermont (and the administration) work hard to
move away from fee-for-service and to a value-based system of care in health care, VT is also
moving to expand a weak architecture for fee-for-service for special education in private
schools. The experience of health care is that fee-for-service has been more costly and led to
worse outcomes for Vermonters by incentivizing expensive and sometimes unnecessary
treatments, rather than preventative care.

Beyond the obvious reasons, this is problematic because at the same time as the state proposes to
implement a census-based special education model for public school districts, it is doing the
opposite for taxpayer funded private schools. Through Act 173, the state is putting public school
districts on a budget, incentivizing them to focus on early intervention and prevention, and
holding them accountable for the value and outcomes they deliver to students. At the same time,
through the fee-for-service model for private schools, the state undermines that effort by leaving
taxpayers statewide and public school districts responsible for paying private vendors (private
schools) through a model that fragments care, incentivizes billable treatments and is not
accountable for outcomes.

In most contracting relationships, the entity contracting for services can use competitive bidding
to choose vendors, can specify the terms of a contract, and negotiate on price. Vendors can be
required to justify expenses, provide proof of services and required to meet performance
standards.

In this contractual relationship, which is defined in state board rules, school districts have very
little leverage. School districts pay private vendors (private schools) for services for which:

1. districts are not allowed to negotiate or set prices,

2. districts have limited leverage to ensure services are proactively focused on value and
prevention in ways that prevent high billable costs later, after problems have escalated,
and

3. districts retain responsibility for the cost of remediation if the private school fails to
provide services required by the IEP.

With respect to specialized private schools associated with the state Designated Agencies,
districts are not afforded the opportunity to challenge billing in opaque budget categories (e.g.
sudden increases in administrative charges or additional contracted services for students for
whom they have paid full tuition). And, private schools associated with Designated Agencies are
allowed to precipitously raise fees, while providing no justification. In such cases, school
budgets may experience significant increases in cost, without commensurate improvements in
service or outcomes.



As in health care, not only are many private options more expensive, but paying for special
education services this way incentivizes provision of more services and more expensive services
regardless of student need. This is particularly true when a partner uses education dollars to draw
down a medicaid match. Again, this arrangement may actually lead to worse outcomes for
students who would benefit from other services that are more likely to be provided under a lower
margin business model, such as census-based budget models. For example, students who receive
SLP services individually under a fee-for-service model, might receive them in social,
evidence-supported (and less expensive) group settings in a value-based contest. And, instead of
applying more one-to-one aides to children with challenging behaviors, a practice that is
widespread and often associated with worse outcomes, schools in a value-based model might be
incentivized to rely on other interventions with a more robust research base.

Given that fixing this incoherence may be a job that needs to be addressed by the legislature, the
state board here can best serve the state, students and taxpayers statewide by addressing known
risks of fee-for-service models, including:
1. the incentive to increase service volume and high margin (expensive) services,
2. therisk to taxpayer and districts of lack of transparency and accountability for vendors,
3. the tendency of vendors to prioritize more costly, defensive treatments after problems
arise rather than early (less lucrative) intervention to prevent problems from arising and
escalating out of control,
the challenge of managing a coherent system of care, and
the incentive for vendors to select clients/students that fit their business model at the
expense of the equitable functioning of the system overall.

bl

Private schools in Vermont are under no obligation to enroll students with disabilities, and they
are not required to enroll taxpayer-funded students. However, if they choose to depend on public
dollars and taxpayer-funded students, they are choosing to be a vendor of a public good, and
should be accountable to the interests of Vermonters statewide, and not just the interests of the
vendor’s enrolled students and trustees.

In this memo, I will provide examples related to two of the risks inadequately addressed in this
rulemaking process: inequitable access to publicly-funded services due to vendor (private
school) enrollment practices in this market, and the resulting impact on the equitable function of
VT’s investment in publicly-funded education, and 2) fee-for-service and the related risks
posed by lack of transparency and accountability for the use of taxpayer funds by vendors
(private schools) in this sector. I will address these issues separately.

1. Equitable access:

The Problem:

The current rules draft undermines inclusive intent by preserving the requirement that any
student with disabilities meet other enrollment criteria,so long as the “student meets the other
requirements of the school’s enrollment policies.” So long as these students are not allowed to



enroll in a taxpayer-funded school because of criteria set by the school, this is not a system of
school choice, but a taxpayer-funded system of private schools that choose which students
to serve.

Proposed solution: Adopt equitable enrollment policies. I recommend that at a minimum, you
consult the state of CA’s requirements for enrollment in charter schools in CA, and use these as

a model.

If a school is funded by taxpayers, during the enrollment process, the only information the taxpayer
funded school should be able to request is the name of the student and contact information.

Once the student has been enrolled, the private school can request records, including information
related to economic status and disability status, and can work with the LEA on the placement. This
practice is not without precedent. For example, the California Charter Schools Act states that: “A
charter school shall admit all pupils who wish to attend the charter school” up to the school’s
operational capacity.! I encourage the state board to consult this brief by School and Colleges
Legal Services in California, which explains CA’s more equitable admissions process for
taxpayer-funded schools:
https://sclscal.org/authorizers-role-in-ensuring-charter-school-admissions-and-enrollment-proces

ses-and-procedures-are-legally-compliant-k-12/

Rationale:

Currently, private schools that are taxpayer-funded have no obligation to equitably enroll
students. In fact, many have enrollment policies that steer students towards other schools.
This has the effect of de facto segregation of those other schools.

Here are a few examples of how taxpayer-funded private schools currently slant their enrollment,
including in ways that will disproportionately sort students with disabilities away from many
private schools. These policies direct students with disabilities back to more inclusive schools,
primarily public schools. In the end, such practices don’t need to be overtly discriminatory to be
segregating in impact.

1. Fees. Many schools require fees beyond tuition for enrollment. In VT, where disability status
is correlated with family economics, this criteria may disproportionately discourage
enrollment of students with disabilities. Students who are economically disadvantaged may
be deterred from even applying to some private schools because of extensive fees that are not
covered by the tuition voucher. For example, on its website, MSJ states that families that
enroll students are responsible for paying additional fees that add up to about $1,500 per
child. Parents with means have the option of “buying” their way out of a $500 dollar
fundraising obligation. Families pay an application fee, even though the school sent voucher

! California Education Code § 47605(d)(2)(A) (as amended Oct. 13, 2017)



districts invoices for about $600 more than the school’s own stated cost per pupil cost of
education (e.g. turning a profit on voucher-funded students). Simply posting a fee schedule
like the one below is a deterrent to some families, because it communicates an implicit
message about what the school expects of wealthy and less wealthy families.

* New Student Registration/Enrollment Fees: $125,00 per student, not to exceed $250.00 per family.

¢ Re-enrollment for existing students: $25.00 Early Registration Fee (before April 15, 2021, $125.00
after April 15, 2021.

* Technology Fee: $50,00
& Lab Fee; $75.00
® Family Fundraising Obligation: $650.00 ($0 if full participation) opt out for $600.00

e All Families are expected to fully participate in the (3) Fundraisers throughout the year.
Once your family fundraising obligation is fulfilled, any additional money raised will be credited
to your owed tuition only.

» Textbooks: $300.00*

Additional Financial Considerations For New Students:
Approximate Cost of School Uniforms: $250.00*

*There are additional fees for international and non-local students.
**This is an estimated cost for textbooks. Actual costs may be significantly lower or a bit higher.

If you have any questions about scheduling tuition payments, please contact Denise Watson via
ernail at dwatson@vermontcatholic.org

In Vermont, people with disabilities are overrepresented in the population of people
living in poverty, and people who live in poverty are more likely to have disabilities.
Enrollment practices that discourage or make less wealthy families feel less welcome are
also likely to disproportionately affect people with disabilities.

2. (Not so) subtle steering. Many non-public schools inquire about disability status as part of
the application before students are admitted. In some states, charter schools are not allowed
to ask about disability status until after students are enrolled, precisely to prevent steering or
discouragement based on disability status. This is important: existing research on special
educalion applicants and charter schools found they are less likely Lo relurn applicalion
queries from parents with students with significant disabilities.? Since taxpayer-funded
private schools in Vermont have even fewer public obligations than charter schools, it is
plausible the empirical pattern of lack of responsiveness to families of children with
significant disabilities occurs here.

3. Capping of enrollment of students with disabilities. When some schools are inclusive of
students with disabilities, whether public or private, and other nearby schools are not, tuition
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https:/fwww.edweek.org/leadership/charter-schools-more-likely-to-ignore-special-education-applicants-study-finds/
2018/12



schemes can concentrate students with disabilities in schools that are more welcoming. For
example, Thetford Academy and Lyndon Institute serve a disproportionate number of
students with disabilities in their market region. In 2017, the headmaster of Lyndon Institute
wrote that because of increasing numbers of students with disabilities trying to enroll, her
school would limit enrollment of students with disabilities who do not meet other acceptance
requirements (a condition preserved in the proposed rules) and wrote: “In order for a student
to be transitioned to LI [Lyndon Institute] prior to the end of their 8th grade year, they must
first be accepted.” * Where do students who are turned away go to school?

This freedom to decide who to accept persists in the draft rules:

2329.8 Pracedure for Publicly Funded Students Recefulng Speclal Education Seevices to Enroll In.3n
Approved Independent Schoo!

1) The student or the student's parent shall voluntarily request the enrollment.

3l in this subsection, to “enroll” 3 student means that an spproved indepondent school will offer

ion i ) i h visions of th relati
LEA responsibititics ate met and the student meets the other requirements of the school's

enroliment policies.

) A schonl shall enroll all publicly funded students o a first come first served basis until
capatity is roachod The studant or the student’s parent shall voluntarily request the enrellment,

3. Messaging: Even without active exclusion, programs can discourage students with disabilities
from applying through how they communicate about their program and about students with
disabilities. For example, in a 2021 article in VTDigger, Christy Bahrenburg, director of
advancement and communications for Rice Memorial High School, a parochial school in
Burlington, told a reporter that Rice, “as a largely college preparatory-oriented school, does
not offer any disability programming.”™ Implicit in this statement is the erroneous implication
that having a disability is inconsistent with a college-preparatory program, and that the
school’s program is therefore not appropriate for students with disabilities. Messaging like
this can deter students with disabilities from applying, which means they are likely to
systematically “choose” public or more inclusive private schools instead, a form of
segregation by “choice.”

4. Requiring test scores as part of the application and reviewing them for enrollment
purposes: When schools select for enrollment based on measures like standardized test
scores, on which students with disabilities VT score lower on average, they
disproportionately suppress enrollment of students with disabilities. For example, in 2018,
the mean score on the SB ELA test for students with disabilities was 2460, but was 2598 for
students without disabilities.

3

https://education.vermont.gov/sites/aoe/files/documents/edu-approved-independent-school-committee-ad
ditional-material_0.pdf
4 https://vtdigger.org/2021/07/05/driven-by-covid-more-students-left-burlington-high-than-arrived-in-2020-21/
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It's worth noting that some 50 percent of score variance in scores is explained by family

wealth, gender and race, so when schools use test scores to select students, they will tend to

skew their enrollment on those measures as well. * Even asking for these scores can
discourage some candidates from applying.

5. Requesting discipline records. Many non-public schools in VT also request information
related to academic or discipline problems during the application process. In general,

students with disabilities (and students who are economically disadvantaged) experience the

greatest disproportionality in discipline in VT.®

School Total ot Eligible for 504 Eligible for 504
Year
Enrollment Enrollment Percent of Enroliment Percent of
Enrollment Enrollment
2013 79,801 76,372 95.7% 3,429 4.3%
2014 78,867 75,281 95.5% 3,586 4.6%
2015 77,763 74,227 95.5% 3,536 4.6%
22%1135 236,431 225,880 95.5% 10,551 45%
. . Percent of Percent of Students
Exclusions Exclusions Students Excluded Excluded Excluded
2013 4,589 4,188 91.3% 401 8.7%
2014 4,246 3,849 90.7% 397 9.3%
2015 3,726 3,416 91.7% 310 8.3%
2013- 0 o
2015 12,561 11,453 91.2% 1,108 8.8%
Proportional Difference in representation between general and
excluded population: {percent of Exclusions/percent of Enrollment}
Large
2013 95.4% Neatrel 202.3% | Overrepresentation
Comparison of Neutral Large
2014 Excluded Students 95.0% 204.4% | Overrepresentation
Large
2015 96.1% Neutral 182.4% | Overrepresentation
2013- o o Large
2015 95.4% Neutral 197.3% Overrepresentation

5 https://pubmed.ncbi.nlm.nih.gov/26752444/
6

https://education.vermont.gov/sites/aoe/files/documents/edu-legislative-report-exclusionary-discipline-response.pdf



6.

School Total Not Active IEP Active IEP
Year
Percent of Percent of
Enrollment Enrollment Enrollment Enrollment Enrollment
0,

2013 79,801 65,916 82.6% 12,025 15.1%

2014 78,867 64,876 82.3% 12,110 15.4%

2015 77,763 63,681 81.9% 12,176 15.7%

2013- 236,431 194,473 82.3% 36,311 154%

2015

. . Percent of Percent of Students
Exclusions Exclusions Students Excluded Excluded Excluded

2013 4,589 3,209 69.9% 1,380 30.0%

2014 4,246 2,966 69.9% 1,280 30.0%

20185 3,726 2,476 66.5% 1,250 33.5%

2013-

2015 12,561 8,651 68.9% 3,910 31.0%
Proportional Difference in representation between general and
excluded population: (percent of Exclusions/percent of Enrollment)

Slight Large
0, O,
2013 84.7% Underrepresentation 199.1% Qverrepresentation
Comparison of o Slight o Large
2014 Excluded Students 849% Underrepresentation 195.4% Overrepresentation
Slight Large
L) . 0,

2015 81.2% Underrepresentation 213.9% Overrepresentation

2013~ 83.7% | Slight 201.9% Large

2015 """ | Underrepresentation Overrepresentation

Simply asking for these records can deter applications from students with these records, who
are disproportionately likely to be students with disabilities.

Has this student had academic or discipline problems in school? Yes, No. If yes, please

explain:

Dismissal of students based on student behavior: Private schools can reserve the unilateral
discretion to dismiss (or suggest parents withdraw) students, as captured in this Long Trail
School policy:

Dismissal/Withdrawal: Dismissal of a student is at the discretion of the Head of School. At
the Head of School’s discretion, parents may be offered the option of withdrawing their child. If
a student Is dismissed or withdraws because of circumstances surrounding a discipline case,
s/he may not return to campus until the following school year, unless permitted by the Head of
School. Dismissal or required withdrawal will be noted on the student’s official LTS transcript.



Grounds for dismissal are not spelled out. So long as no reason is given, or the reason given
is not the child’s disability, there is no remedy. And, any loss of service for a student on an
IGP is the responsibility (and liability) of the sending disttict, aud not the private schiool.

7. Dismissal of students based on behavior of parents: A private school can reserve the right
to disenroll a taxpayer funded student, including a student with disabilities, based on
unilateral discretion as to whether a parent’s behavior is acceptable. For example, the Long
Trail School recently added language to its handbook reserving the right to unenroll families
if parental behavior was deemed unacceptable (see language in green below.).” A sending
voucher district is responsible for any loss of services to a child with a disability if the child
is unenrolled due to parental behavior.

Any parent who acts unacceptably {e.g., untruthful or misleading on health or safety, uncivil or
disrespectful, harassing, threatening, or causing disruption to the professional or academic
climate) towards any faculty, staff, or student may be banned from the school grounds and/or
school activities. In addition, such behavior may constitute grounds for the unenrollment of the
family. LTS in its discretion will determine if and when this conseguence is appropriate.

8. Religious requirements and statements of faith that must be signed as part of the
application process can also separate students from taxpayer-funded services. For example,
Grace Christian School asks applicants where they go to church, and requires applicants to
sign a statement of religious faith to enroll, which includes statements like “We believe that
God wonderfully and immutably creates each person as male or female. These two distinct,
complimentary genders together reflect the image and nature of God. {Gen. 1:26-27).” This
pledge is likely to discourage enrollment by members of other faiths, and by anyone who
disagrees with the school’s beliefs related to LGTBQ people, including students with
disabilities. Yet, according to the VDH, people who are LGTBQ are disproportionately likely
to also have a disability.® Title IX prohibits sexual harassment, failure to provide equal
athletic opportunities, sex-based discrimination in courses and programs, and discrimination
based upon pregnancy or parenting. However, Title IX doesn’t apply to an educational
institution that is controlled by a religious organization to the extent that application of Title
IX would be inconsistent with the religious tenets of the organization, as is the case in some
approved religious schools.

9. Exclusion of studeuts eligible for 504 plans: While the focus of rulemaking has been on
how private schools will be compensated for services for students with disabilities, students
with physical and mental disabilities also have a right to access to quality education, even
though their particular disabilities are not covered by special education. These students’

7
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rights are protected by section 504 of the Americans with Disabilities Act, and all schools
that receive federal funding, including related to school meals, are required to provide
reasonable access to these students, ineluding providing accotnodatious to support theil
access. Public schools do not receive special education funding for these students, and are
incentivized to work proactively to provide access and prevent compounding challenges. In
theory, federal regulations prohibit private schools from excluding students with disabilities
for whom they are able to provide an appropriate education with “minor adjustments”. But
how this works in practice needs to be monitored, and can be dependent on the skill and
robustments of the private school. To the extent that a private school unilaterally decides it
cannot serve a child who may be eligible for services under section 504, this responsibility is
shifted into other schools. (See email exchange in Appendix A.) For example, when St.
Francis Xavier unenrolls a child, where does that child go? What is the impact on
neighboring programs of this school's “inability” to provide access to education for a student
with more challenging needs? To the extent that the state fails to track and address this kind
of sorting “out” of some taxpayer-funded private settings, with commensurate concentration
of need in more inclusive settings, the state is potentially funding segregation, in violation of
the intent of Act 173.

B. Transparency and Accountability
The Problem:

The second major risk embedded in the rules is the risk to taxpayers posed by lack of
accountability and transparency of private schools, including schools that specialize in serving
students with disabilities. For just one recent example, in an internal October 2021 memo (see
Appendix B), J. Deborah Ormsbee, Independent School Program Coordinator at the AOE, wrote
to her supervisors: “I am unable to appropriately process and set tuition rates for approved
independent schools associated with designated agencies.” She explained:

“Requests for clarification and accompanying support documentation, by AOE staff responsible for rate
setting, have not been addressed sufficiently, or at all, by most designated agency finance divisions,
during rate setting cycles, FY20 — FY22.

Many designated agency schools refuse to complete annual time studies, to determine the actual
percentage of time any designated agency employee devotes, to a school (in some cases multiple schools)
to determine appropriate FTE salaries, corresponding benefits and to determine correct percentage of
agency fees, per school program, to ensure compliance with State Board threshold, per expenditure as
“reasonably related to the cost of the academic program.” (Emphasis added.)

What do fee trends associated with opaque budget categories look like in practice? For one
example, the Baird school, which has fewer than 11 students, charged no fees in FY20, but
requested agency fees of $216,069 in FY22, with no justification.

This is but one example of the challenge of protecting the taxpayer interest in knowing that
special education funds are only used for allowable purposes. Under the rules, as Ormsbee



documents in her letter (Appendix B), the AOE is not able to determine if fees are reasonable,
and if billed costs are driven by allowable expenses.

The rules must ensure greater transparency and accountability for schools that are taxpayer
-funded, and greater regulatory oversight to assure that Education Fund dollars are only used for
approved educational purposes. The agency needs to be able to compel reporting that it needs to
meet its statutory obligations with respect to oversight. And, it needs the capacity to withhold
funding in cases where expenses cannot be substantiated. As Ormsbee noted:

“The proposed tuition rate setting section of draft rules, will further restrict agency tuition rate oversight,
under “role-up” category language, and reduce even further appropriate AOE leverage for obtaining clarity
on tuition rate costs. Proposed Rules also strictly proscribes the types of document requests the agency may
submit to any independent school applying for a tuition rate. The opacity of draft rules will significantly
inhibit the ability of responsible AOE personnel from tuition rate setting and program oversight with
fidelity, for purposes of setting a fair rate, cost containment and appropriate relegation of costs to IDEA,
gen ed fund or treatment costs through Department of Mental Health CERT rate processes.”
Currently, Private Nonmedical Institutions for Residential Child Care (PNMI) and Department of
Mental Health CERT procedures are quite robust. They offer a stark contrast to the weak
oversight provided in the state board’s proposed rules for taxpayer-funded private schools. As a
result, if there is cost shifting or excess billing, it will be to the Education Fund and to the less

well protected education taxpayers.

Proposed solution: For special education services purchased from private schools, adopt
rules that are comparable to the robust rate-setting standards and procedures used for
setting rates for Private Nonmedical Institutions for Residential Child Care (PNMI) and
Department of Mental Health CERT programs.

Rationale:

While many private partners do an excellent job of serving some of the state’s most vulnerable
children, this is not always the case. In my time at the Agency, we were aware of group-delivered
services being billed at the higher rate for individual services, of unsubstantiated overhead and
administrative billing, and of the agency's inability, given lack of transparency, to evaluate
off-setting revenues to ensure non-duplication of payments. While the agency could, and did,
withhold payment to school districts until they had resolved problems related to financial
controls and appropriate uses of public dollars, the agency has no similar robust authority to
compel private schools to substantiate costs and prove that expenses are allowable.

I have referenced Ormsbee’s memo and circumstances specific to specialized schools for
students with disabilities, but it is worth mentioning that this lack of transparency is a systemic
issue. Across the education fund and all districts, lack of transparency adds risk to expenditures
in voucher districts. While public school budgets are put together by democratically-elected
boards, published, and then approved (or rejected) by voters, independent schools have few
transparency obligations and thus present a different set of risks to the state.
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Districts are required to use competitive bidding processes for contracts and subject to
regulations related to conflicts of interests. In contrast, Vermont currently has few safeguards to
ensure that independent schools use taxpayer dollars for students instead of private benefit. The
lack of transparency makes it easier to hide excessive administrative costs and makes fraud and
abuse much harder to detect.

Consider what is currently permissible in Vermont’s taxpayer-funded private schools and their
sending districts, all of which could be considered problematic:

A private school associated with a Designated Agency (e.g. can refuse to complete
annual time studies, to determine the actual percentage of time any designated agency
employee devotes, to a school (in some cases multiple schools) to determine appropriate
FTE salaries, corresponding benefits and to determine correct percentage of agency fees,
per school program, to ensure compliance with State Board threshold, per expenditure as
“reasonably related to the cost of the academic program.” (See attached letter from Ms.
Ormsbee at the AOE)

A program that serves under 11 children that charged no fees in addition to tuition in
FY20 can request $216,069 in opaque fees in FY22, and refuse requests for information
that would justify the fee change. (See attached letter from Ms. Ormsbee at the AOE,
referenced above.)

A board chair in a public school district can also be the director of a private school that
receives the lion’s share of its funding from the district in which he or she is the board
chair. : '

A private school headmaster and trustees can set up a separate development corporation
which compensates them as directors. Those same individuals, in their school
administrator roles, can invest tuition dollars paid by the state [taxpayers] into the
development corporation, which they oversee in their development corporation roles,
where they can be used for non education purposes (e.g. investing in a wood chip
business, for example). These public dollars can also be used to develop goods or
services (e.g., real estate or curriculum) which the corporation can then sell or rent back
to a taxpayer-funded school. The development corporation can compensate the school
headmaster and board members in their roles as directors or trustees of the development
corporation. See this link for an analysis by Dr. Preston Green of the risks and potential
for self-dealing associated with this kind of related-party transaction’.

A person with a special education credential could set up a school for students with
disabilities in his home, extensively renovate the home, put in a therapeutic pool, charge
districts that place students there for the full cost of the renovation through tuition bills,
then close the school with no obligation to repay the renovation expenses. There is no
mechanism in the current rules for recapturing that cost to the taxpayers.

® https:#/scholarworks.uark edu/cgi/viewcontent.cgiZarticle=1080&context=alr
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Our children and our education fund are our public trust. You have been appointed to regulate a
system of education that represents almost 80,000 kids and elected school boards across the state.
You are custodians of the equity of this system, as well as the fiscal integrity of this system

Thank you for considering better protections both for students and for taxpayers as you engage in
rulemaking.
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Appendix A: Communications between AOE and St. Francis Xavier regarding the exclusion of a
student likely to be eligible for a 504 plan

Cn Fd, Jul 1G, 2041 at 0:11 AM Qrmshee, Doborah <Dabiorah. Onasbhte@vernunt.giv- weote,

Good Afternoon Mr. Hill,

It was i ght to my 1hat a parent of a student, enrolled at St. Francls Xavier who may be entitied to a 504 plan, was notified thalr child has been refused
accommodations for hisfher disabllity by your school. Specifically, the parent shared that refusal of accommodations for the disabillly was predicated by St. Francis Schoo! on the ballef
that 504 requlremants do not periatn to thelr indspendent school's program.

After sesking guldance from the AOE's legal division, and a lengthy raview of any school's responsibility, the issue as to the applicability of Section 504 to St. Franeis Is a matter of the
school's status as a reciplent of federal funds from the US Dept. of Education, St. Francls is silll prohibited from disciminating agalnst a student with a disabllity by Vermont law.

d ol

Therefare, to assisi your school's i lo better d the legal req for with disabilities, ! have Ir d Vi } statutory P
. all schools in the state including Ind: tlent schools, to ensure compliance with ADA education requirements and state law prohibitions on disciminailon,

1. Students wilth disabilities fall under prog g, guid: and p ion of the Federal Americans with Disabilities Act, which Is very broad in its application. These students are
not IEP students. However, there may be overiap with IDEA for some students with disabfiites which are aligible for speclal eduwﬂon under 1DEA but this issue will not be

addressed in this email. Vermont taw also speclfically addr pactations and requl of both public and P g g access 1o for all
students with disabliities.
2. §§4501 Varment Public Accommodations Law Definad:
1. *Place of public accommodation® means any school. slore, or olher facility at which servicas, facilities, goods, privileges, advantages,
banafits or accommodations are offered {o Lhe ganeral public.
2. “Disabllity”, with respect to an indlvidual, means:
a.  Aphysical or mental which Iimits one ar more major lile aclivities
b.  Abhistory or record of such an impainnenl or
¢.  Bsing ragarded as having such an impalrment
:
3. §%4501 Public Accommaodations
3. A public dation shall not exclude ar olherwise dany equal goods, services, faclities, privileg i f datl or olter appartunities to an
individual or enu(y because of the Known dlsabll[ly of an individua! with whom the individual or entily is known to hava a relationship of association.
( i Lawbaok, Vi School Boards Association, 2020 edilion)
The Agency of Ed 's 504 Handbaok includes, In the introduction, a clear delineation b Federal ADA requl and educatlonal requl for alf schools- public
and independent.

“Section 504 prohiblts discrimination on Ine basis of disability which is defined in the Rehabliitatlon Act as a failure 1o provide students with disabliities the same apparlunity 1o
benefit from aducational prograems, services, or aclivities as provided 1o thelr nondisatied peers. This means that districis/schools must make programs and aclivilles accessible
aswell as the buildings and grounds, As a civil rights slalme, 504 { on alevsl of access to onal services (includi bolh demic and extra-
curicular activilies) that is equal to the level of access pi d to non-di This [ g eligible who have a physical or mental disabllily with a
frae appropriate public educatian (FAPE), *

{To access Agancy of Education 504 Handback go to: hitps:feducatlon.vermant govisites/aoediles/documentsiedu-special-educatinn-504-quide. pdl )

1 hopa clarification of these lagat lons of non-discrir will asslst St. Francis Xavier's siaff with Ing lled and future are educallonally protected in
accessing thelr educational dghts under The Americans with Disabfiities Act and Vermont law, | s1aff at St. Francls Xavler require any additlonal informatlon or assistance with meeling
sludant requl {or nor-disceimination on tha basis of disabllity or would like to request educational resources, please contacl me.

. Besl Regards,

J. Deborah Omisbee

Independent School Program Coondinator 1
Agency of Education

National Life Drive. Davis §

Montcpelicr, VT 05802

802-828.1226

deborah uraisbee @ vennonl pov
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From: Cratg Hill <chill@stxvi.org>

Sent: Tuesday, July 20, 2021 7:57 AM

To: Ormsbee, Deborah <Dgborah.Ommsbee@vetmont.gov>

Cc: Rebin McConmmnick <me_@ﬂm.gm> Jeanna Geamn <fgearon@yarmontcathatic.org>
. Gubfeot. fta. Studont 504 IMans & fndi fent Sichwo! I¢equl

EXTERNAL SENDER: Do niot open attachments or cllck on links unless you recagnize and frust the sendor,
Dear Deb,

Thank you for your emall regarding our school's obligations under Section 504, You Indicale in your note “thal a parent of a student, encolled at St. Francls Xavier who may be antitled 1o
; @504 plan, was nolified their child has been refused accommeodations for histher disabliity by your scheol.”

While you do not mention the specific child or family, | am presuming I know the family to which you refer and | will respand based on that presumption. | wili not identify the child or
family by name on the off chance that pethaps you are referring 1o some other student of whom [ am unaware,

‘The child In question does not have a physlical disabillty, but rathar has (ssues invalving social, emotional, and I matters. Cur hers, staff and administralors have
worked continuously over the past four years 1o provide an environment and support system that would allow this student to succeed in the classroom. Sadly, these efforts proved
unsuccessful as this sludent requires much more intensive help than we can provide.

The of the state handbook on Section 504 states the foliowing:
Schools recelving fedsral funds, directly ot Indirectly, are Indh pansible lor with Section 504. Federal prohlbit recipient indep schools from
excluding students with disabifiles for whom they are able lo pmwde an appropri ion with “minor ad) " added)
" As you know, tha ara not d “minor adj ", hov , would be nacessary In order for this student to remaln enrolled at Salnt Francls Xavier: hiring additional

. personnel to work with the disabled student only, dealing wilh persisient dissuption of ¢lasses resulting in other baing hi and taking significant time away from

the teacher's, principal's, student advocate's, and school health olf '$ reguiar responsibliities.

. Saint Francis Xaviet School is not an appropriate school for the student in quastion bacause we do nol have the tools te meet this student’s needs and we do nat recelve public funding
{o provide those services. No accommodations ware denied 1o this studernt as your message suggests. The reallty is thal this student raquires more than Saint Francis Xavler has the
ablilty to provide. We are a private, Catholic school with very limited resources. We havs gone above and beyond 1o fulfill any duty we had to the student in question. Our teachers and
stalf hope and pray the student's family will find an educational environment In which the sludent can thrive. I Is clear that Saint Franeis Xavier School is nol thal placa.

Best,

Mr. Cralg Hill
Principal

. Salnt Francls Xavier
chill@sfxvl.org
www.sfxvi.ong

On Tue, Jul 20, 2021 at 8:42 AM Onmsbee, Deboarah <Qeborsh.Onmsbeo@vermont.qov> wrote:

Good Moming Mr. Hif,
Afthough it may seem like splitting halrs, {anguags in regards to lagal req for iding access lo lon malters. St. Francis will need lo clarity wilh the parent the language

used by your scheo! In “denying” Seclion 504 student support services,

St. Francls School's inabliity to provide services for this particular student, as dasciribed [n your follow-up emall, Is much different thal stating that Federal Section 504 and Vermont's
public accommodatlons laws do not apply to St. Francis; which is incorrest.

+ } encourage St. Francls School's administrators to proactively contact the AQE's lagal team with dent schoal in serving future student
+ populations thet fall within any prolected category identified by the Americans with Disabllities AcL. The AOE's webslle. in particular the special education pages, provide applicable
. inf lon for all sehools in {public and Independent) an matiers refating 1o |IEP and Section 504 siudents.

‘You may access these free and legal 1 req Is by galng to these resources:

. hitpsileducalion vermont.gov/sites/ace/liles/documents/edu-serles-2360-speciat-education-rules.pdf

’ btps:education,vermanl govistudent-supportivemmont-spacial-educatipniresources-for-special-educators-and-adminisialors
 Please do not hesitate to contact me with any additional questions or concerns you may have,

. Regards,

A et se

| 1, Deborah Omsbee

. Independent School Progeans Coordinatar [
Agency of Education
National Lifc Drive, Dovis §
Montepelics, VT 05602
B02-828-1226
debonah.ormshec@vermon.gov
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»  Cralg Hill <chill@sfxvi.orng> Tue, Jul 2D, 3:44 PM

* 10 Ormsbee. Deborah ~

You are viewlng an attachet mcssuge-‘ Gmaif can't verify the authenlicity of attached messages.

EXTERNAL SENDER: Do ot open attachments or click on links unloss you rocoprilze and trust the sender.
Greetings Deb,

Thank you for your attention to this matter and for the follow up email to me.

As an FYI, we have already conveyed Lhis to the family as the family opted to have their attomey contact us. We have proviged the attomey with the same Information we provided o
you. Namaly that we did not deny the Studenl sccommodations. We provided the student the accommodations we are able to provide and that the student's neads exceed what qur
school is able 1o offer.

Best,

Mr. Craig Hill
Princlpal

Salnt Francls Xavier
chill@sfxvt.orq
www.sfxvi.ong

*"n;-——‘

STATEMENT OF CONFIDENTIALITY: This e-mail message. includi ng any snachmenis. is for the sole use of the Intended reciplent(s) and may include p or oher wise

Any unauthorized review, forwarding, printing, copying, use, di is stricily prohibited and cnay be untawful. If you roceived this message in ervor, or have reason to believe you are not
the intended recipien, please contact the sender by reply e-mait and dcsnuy all copies of the original message.
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Appendix B: Internal AOE communication explaining why the AOE staff person in charge of
rate setting does not believe she can do her job, given lack of transparency and accountability,
and providing specific examples.
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7~ VERMONT

RGENCY OF EUUCANON | Navional Life Drive, Davis 5, Montpelier, VT 05620-2501
(p) 802-828-1130 1 (f) 802-828-6430 | cducation.vermont.gov

MEMORANDUM

TO: Patrick Halladay. Director & Josh Squlicre, Assistant Director
Education Quality Division
FROM: J. Deborah Qrmshae. Independent School Program Coordinator, 11

SUBJECT: Designated Agency Fees & Collaborative DMH CERT RATE setting Concems
DATE: October 14,2021

Work Supervision Request

1 am unable to appropriately process and set tuition rates for approved independent schools associated
with designated agencies. Designated agency school applications submitted in FY22 are reflective of on-
going programming concemas on administrative agency fees as part of the tuition rate setting process for
CERT rate schools.

Designated agency tuition rate applications do not mect current SBE Rules on alowability or align with
agency of education policies regarding transparency of expenditures related to designated agency
administration costs. As a result of increasing tuition rate setting pressures, I am requesting supervision

assistance from leadership to:

* provide guidance regarding the current level of authority AOE rate setting personacl have for
requesting clarity of designated agency fees as submitted in tuition rate applications, as well
as process steps for non-compliance by an applicant for FY22 and subscquent rate setting
cycles

* provide guidance regarding issue of opaque designated agency fees including program
allocations, building allocations, program infrastructure fees, and in-direct administration
costs

*  assistance under proper authorization, establishing an internal system of rate setting under
new Independent School Rule Series 2200, expected to be implemented FY23, regarding
designated agency fees and in gencral- opaque cost categories that include supplies,
cquipment, contracted services, travel, staffing, benefits, operational costs, and requircment to
include all off-setting revenues to ensure non-duplication of payments.

Context:
Contact Information:
If you have questions about this document or would like additional information, please contact:

1. Deborah Qrnsbee, Independent School Program Coordinator, 13 deborah.ormsbec@vermont.gov
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Prior Lo 2019, the Agency of Education and Department of Mental Healtl s61 CERT rate and tuition rates
for approved special education independent schools, associated with a designated agency, using separate
applications. Designated agency schools often applied for annual CERT rates before submitting a tuition
rat¢ application, resulting in artificial inflation of cducation tuition.

Prior to 2019, program costs not allowable under Department of Mental Health CERT application
processes were, by default, passed onto and included in Agency of Educalion tuition rate calculations, due
1o schools having already received an official CERT rate letter from Department of Mental Health.

In March 2019 a process was developed between DMH and AOE to streamline and cnsure that treatment
and cducation costs would be correctly apportioned, per application for: staffing, benefits, operational
expenses, and other program cost expenditurcs.,

The new collaborative rate process was implemented FY 20, All designated agency scheols were provided
with instructions, tech assistance by both agencies, as needed, and an application. Members of rate sciting
committees in both sister agencies, review CERT/Tuition rate application processes annually.

On-going Problems of Practice:

By FY2I designated agency fees included in rate applications began to exceed allowability thresholds
established by State Board Rule Series 2200 and AOE policies for education portion of the collaborative
DMH CERT application. Costs began to shift from academic programming, gen ed and special ed, to
administrative, operational, and designated agency fees. Inclusion of new expenditures inserted in FY21
and FY?22 applications include opaque definitions, such as: building allocation, program infrastructure,
program allocation costs, as well as several varietics of in-direct administration agency fees not
previously included. To illustrate this practice, scveral FY22 Washington County Mental Health tuition
applications do not allocate any funding for either prerequisite general education, or special education
academic programming in school budgets beyond FTEs, Significant program increases are relegated to
twa cost categories: staffing and administrative agency fees. For example, the FY22 tuition rate
application for the Individual Program at WCMHS, includes a requested tuition rate for non-Medicaid
cligible students in the amount of $193,000.00, FY22. The official tuition rate set by the AOE for special
¢4 and general cd students for the IPS program, FY21, was $59.868.40. .

Requests for clarification and accompanying support decumentation, by AQE staff responsible for rate
setting, have not been addressed sufficiently, or at all, by most designated agency finance divisions,
during rate sctling cycles, FY20 - FY22,

Many designated agency schools refuse to complete annual time studies, to determine the actual
pereentage of time any designated agency eraployce devotes, to a school (in some cases multiple schaols)
to determine appropriate FTE salaries, corresponding benefits and to determine correct percentage of
agency fees, per school program, to ensure compliance with State Board threshold, per expenditure as
“reasonably related to the cost of the academic program.”

Currently, the Laraway, School and East Valley Academy are the only designated agency schools that
annually provide imbedded time-study data to ensurc appropriately apportioned FTESs and corresponding

........

not include agency fees, of any kind, or any other administrative costs, as part of the school’s annual
tuition rate application.

East Valley Academy is associated with The Clara Martin Center in Randolph and underwent CERT ratc
approval process through The Department of Meatal Health, FY20. Both of EVA’s CERT/Tuition rate
applications included properly apportioned FTEs, benefits, and other program costs were cqually
transparent. The designated agency’s administrative fees are a new addition to the EVA's tuition rate
application; however, duce to proper apportionment of staffing, fees do not currently necessitate additional

~~~ VERMONT
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scrutiny ar eaise concerns  The following three year data charts are reflective of agency fec tronds, per
designated agency, and fecs arc listed as either verified or unverified expenditures- meaning, requests for

clarification by the AOE have not been met during tuition rate cycles, FY20 - FY22,

Data: High Level of Concern School Progr

IS (Note: [ees ace apprezate of all adnynistradve program fces included
L hin)

in rate applic . program ture, program allocaner. agensy allocation and building aflacation fecs)
Designated Independent FY20Agency FY21 Agency FY22 Agency Fees
Agency School Program | Fees & # Fees & # of & # of students
students served | students served served
Howard Center | Baird Regular Students: 43 Students: 44 Students: 42
Day Program | 5g68 874,00 | 5257,844.00 $242977.00
Howard Center | Baird Intensive | Students: ** Students; ** Students; **
3“‘?‘ Mot eorrealls | vy foos charged | $129,602.00 $216,069.00
an approved progrin
assgian fer this FY20
prugrasa is intesded
1o Ze additive to
regular day (uitin
Howard Center | Jean Garvin Students; 27 Students: 27 Students: 27
School $21950400 | 5133,660.00 $204,735.00
NFI (Norheastem | Arlington School | Students: 40 Students: 40 Students: 40
Family tasduie) $73423.20 $170,427.00 $130,833.78
NFi1 Cornerstone Students: 40 Students: 40 Students: 40
School SI3045500 | 5149.499.00 $152,007.94
NFI East Mcadows Students: 18 Students: 18 Students: 18
$65,131.00 $103,686.00 $109,891.00
NF1 Turning Points | Students: 27 No rate request Students: 27
School 11042351 application $180,819.00
submitted
WCMHS Choice High Students: 30 Students: 30 Students; 30
vashington C
(Hasningion County | School $98.774.00 $115,580.00 $219.927.00
Serviees)
WCMHS Choice Middle | Students: 16 Students: 16 Students; 16
School $49,834.35 $57,573.00 $140,666.00
WCMHS Beckley Day Students: 12 Students: 12 Students: 12
Program $69,942.00 $69,942.00 $76.295.00
25~ VERMONT
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scruting or raise concerns. The followlng tiree year data chits ate teflective of ageney fee tends, por
designaled agency, and fees arc listed as cither verificd or unverified expenditures- meaning, requests for

clarificalion by the AOE have not been met during tuition rate eycles, FY20 ~ FY22,

Data: High Level of Concern School Programs (Note. fees are agarezite of =1) ad (Ve program 100s i
I yake apphications: ad L program inf ure, prog aflocation, ageacy alfocation and buiding allotation feess
Designated Independent FY20Agency FY21 Agency FY22 Agency Fees
Agpency Schoal Program { Fees & # Fees & # of & # of students
students served i students served served
Howard Center | Baird Regular Students: 43 Students: 44 Students: 42
' Day Program | geep 27400 | 5257,844.00 $242,977.00
Howard Center | Baird Intensive | Students: ** Students: ** Students: **
Rate-nor corventls |\ oo charged | $129,602.00 $216,069.00
an approved propram
~tuitian for this FY20
progriam is intended
to bz additive 10
reaukar day toition
Howard Center | Jean Garvin Students: 27 Students; 27 Students: 27
School $219,504.00 $133,660.00 $204,735.00
NFI (Northeastern | Arlington School | Students: 40 Stwudents: 40 Students: 40
Family faste) 7342320 $170,427.00 $130,833.78
NFI Cornerstone Students; 40 Students: 40 Students: 40
Scheol $130,455.00 $149.499.00 $152,007.94
NFL East Mcadows Students: 18 Swdents: 18 Students: 18
$65,131.00 $103,686.00 $109,891.00
NFL Turning Points | Students: 27 No rate request Students: 27
School 13042351 application $180.819.00
submitted
WCMHS Choice High Students: 30 Students: 30 Stadents: 30
hington C
Castingion county | School $98,774.00 $115,580.00 $219,927.00
Services)
WCMHS Choice Middle | Students; 16 Students: 16 Students: 16
School $49,834.35 $57,573.00 $140,666.00
WCMHS Beckley Day Students: 12 Students: 12 Students: 12
Program $69,942.00 $69,942.00 $76295.00
»~~ VERMONT
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WCMHS IPS Program Students; ** Students: *+ Students: *»
$96,244.00 $96,244.00 $112,866,00
WCMHS Stars Program Students; ** Students: ** Students: **
$99,523.00 $99,523.00 $90,327.00
Low Level of Concern Scheol Programs
Designated Indepeudent | FY20 Agency Fee | FY21 Agency Fee | FY22 Agency Fee &
Agency School & #of Students | & # of Students | # of Students Served
Program Served Served
The Clara East Valley Students: 24 Students: 24 Students: 24
Martin Center | Academy No agency fees $98,604.00 $116,885.00
HCRS (Health Kindle Farms | Students: 37 Did not apply for | Did not apply for a
‘;‘::iisl:mb Regular Day $200,633.71 rate increase rate increase
Program
HCRS Kindle Farms | Students: ** Did not apply for 2 | Did not apply fora
Intensive I:1 $132.239.68 ratc increase ratc increase
day program
WCMHS Laraway No fees No Fees No Fees
Summary Data:
Designated Agency Fee FTE or other Services provided to
Agency Totals services toward independent school by
2020 -2022 academic designated agency staff or
programs programs
The Clara Martin | $215,489.00 verificd verificd
Center
Howard Center $2,273,265.00 unverified unverified
Health Carc & $332,873.39 unverified unverified
Rehabilitation
Services
Northeasteen $1,376,596 .43 unverified unverified
Family Institute
Washington $1,493,260.35 unverified unverificd
County Mental
Health
% VERMONT
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Laraway as part | No bocs N/A N/A

of WCMHS
All Agencies Total Agency Fees | FY20-FY22 $5,457.995.17
included in .
Tuition Unverified Costs
$215,489.00
Verificd Costs

General Tuition Rate Setting for Designated Agency Schools:

A memo to heads of independent scheols, from the Secretary’s office in late winter 2019, reminded
schools ail wition rate applications, FY20, must scparate special cducation and gencral education costs to
ensure that contracting apportioned costs to the correct source; gen ed fund and IDEA. Under these
requiremcnts, tuition rate applications submitted to the AOE FY20, were more transparent and scrutiny of
cxpenditures for determining allownbility under SBE Rules supported the Agency’s goals for: special

cxpenditurcs with general education fund tuition costs.

A wition rate sctting memio released by the secretary’s office carly fall of 2019 rescinded the requirement
for separation of special cducation and gen ed costs within tuition rate setting applications. As a result,
current tuition rate caleulations include both special education and general education costs. The only
costs not included in an official tuition rate, for designated agency schools, arc treatment costs associated
with CERT rate eligible school programs. Yet, designated agency schools persist with including agency
fees as part of regular tuition rate application, without verifying costs as associated with academic
programing, only.

The Agency of Education has attempted to address the issuc of cost containment, designated agency fee
ransparcncy and allowability for quite some time. Formerly released AOE guidance included in this
wition study, provides detailed information issucd to both LEAs and approved independent schools,
2013-2019. Other previously released memos on designated agency schools, do not focus primarily on
allowability requirements of agency fee costs and are not included in this specific program cvaluation.
Legal authoritics on tuition rate setting specify:

Board Rule Serics 2200 requires independent school tuition costs must be “reasonably related to the cost
of the academic program.” { SBE Rule 2228) Accordingly, Statute 16 V.S.A, §2973 states:

“The commissioner shall establish minimum standards of services for students receiving special
cducation in independent schools in Vermont; shall set, after consultation with independent
schools in Vermont, the maximum rates to be patid by the depariment and school districts for
tuition, room and board bascd on level of serviees and may advise independent schools as to the
need for certain special cducation services in Vermont.”

Provisions on tuition rate setting as outlined by both legal authoritics do not currently address designated
agency fec allocations. As a result, current Agency of Education personnel responsible for reviewing
applications and sctting rates do not have sufficient leverage to ensure correct apportionment of agencics
fees as direetly and “reasonably related 1o the cost of the academic program.”

2~~~ VERMONT
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Future Concerns

Under current statutory and State Board of Education rules, the process of independent school tuition rate
setting lacks specificity on allowablc costs for general education, special education, designated agency
fees and what other types of administrative fees are allowable as part of a maximum tuition rate specific
to education programming.

Special education schools associated with designated agencics do not currently comply with

AQE requests for clarification of costs or provide requested supporting documentation under current sule
series, 2360 and 2200.

Independent School Team members are concerned with draft Rule wition language specific to tuition Rule
2228 requirements, currently open for public comment, The proposed tuition rate setling section of drafl
rules, will further restrict agency tuition rate oversight, under “role-up” category language, and reduce
even further appropriate AOE leverage for obtaining clarity on tuition rate costs. Proposcd Rules also
strictly proscribes the types of document requests the agency may submit to any independent school
applying for a tuition rate, The opacity of draft rules will significantly inhibit the ability of responsible
AOE personnel from tuition rate setting and program oversight with fidelity, for purposes of setting a fair
rate, cost containment and appropriate relegation of costs 1o IDEA, gen ed fund or treatment costs through
Department of Mental Health CERT rate processes.

Previously Released Agency of Education Guidance, 2013 - 2018:

1291.001.pdf  pobQAliceFinis201 CantractingMemo_0
2.pd! §062018.docx
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11/9/2021 Mail - Samuelson, Jennifer - Outlook

FW: Public Comments Rule 2200 Series

SBE - Public Comment <SBE.PublicComment@vermont.gov>

Fri 11/5/2021 §:18 PM

To: Qlsen, Oliver <Ofiver.Gi gov; , Jennl gov>
Ce: Cutler, Judy <Judy.Cutler@varmont.gov>

Hi Oliver and Jenniter,

This public comment was received foday.

Very best,
&inily

Emily Simmons

General Counsel

Agency of Education

©) 802-828-1518l ¢) 802-595-4775

1 Nationat Life Drivel Davis 5 | Montpelier, VT 05620-2501

From: Marilyn Mahusky <mmahusky@vtlegalaid.org>

Sent; Friday, November 05, 2021 4:12 PM

To: SBE - Public Comment <S8E.PublicComment@vermont.gov>
Ce: mroy <mroy@cvsdvt.org>

Subject: Public GComments Rule 2200 Series

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the sender.
Thank you for your consideration.

Marilyn A. Mahusky

Staft Attorney

Disability Law Project

Vermont Legal Aid, In¢.

mmahusky@wlegalald.org
802-495-0494

Sent from Mail for Windows

()

htps://outlook.office365.com/mail/inbox/id/AAQKADEZZJEwODQALWRmZEINDhmZCO4NThiLTBINTBhMDFkMzVi Y QAQAKASIZD0%2BhNjOBKTMew7h... I/}



VERMONT LEGAL AID, INC.

DisABILITY LAW PROJECT
56 MAIN STREET SUITE 301
OFFICES: SPRINGFIELD, VERMONT 05156 OFFICES:
{802) 885-5181 (VOICEAND TTY)

BURLINGTON FAX (802) 885-5754 MONTPELIER
RUTLAND {(800) 769-9164 SPRINGFIELD
S1. JUHNSBURY

November 5, 2021

Oliver Olsen, Chair Via Email: Oliver.Olsen@vermont.gov

State Board of Education
1 National Life Drive, Davis 5
Montpelier, VT 05620

Re:  Proposed Changes to Rule 2200 (Independent School Program Approval)

Dear Mr. Olsen:

On behalf of the Disability Law Project of Vermont Legal Aid, Inc., I submit the following
comments relative to proposed changes to the State Board of Education’s Independent School
Rules, Series 2200; specifically, those related to section 2229.1 and the definition of “Approved
Independent School Ineligible to Receive Public Funds, section 2222.

As you know, the Disability Law Project represents students in matters related to their special
education and related services. We also represent students who do not qualify for special
education under the Individuals with Disabilities Act (IDEA), 20 U.S.C. §§ 1400 et seq., but who
have disabilities covered by Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §701 et
seq. Many of our clients live in school districts with school choice options, and these rules
directly impact their right to the same educational opportunities as their non-disabled peers.

‘While we appreciate the need for rules to ensure Vermont’s Independent Schools remain robust,
and available to all eligible students, we are concerned about the interplay between the rights of
students with disabilities in tuition districts to be admitted, like their non-disabled peers, to the
independent schools of their choice.

Changes to Title 16, Section 166(b) effective on July 1, 2023, appear to require, prior to
placement in an independent school (and consequent receipt of public funds), IEP teams to
“approve” the placement of a student in an independent school prior to his or her application or
enrollment, e.g., before he or she decides which school to attend. This effectively precludes the
child with a disability from considering the same school as his non-disabled peers or attending
the same school as his non-disabled siblings. This is what in part Act 173 intended to address ~
LEAs determining which schools’ students with disabilities can attend. This provision and the
proposed implementing rule are not only inconsistent with the IDEA but have the effect of
discriminating against students with disabilities by denying them an equal opportunity, if they
live in a tuition town, to apply to and attend the school of their choice. 9 V.S.A. §4502(c)(1).

The statutory language is mirrored in proposed Rule 2229.1:

A Special Profect sponsored by Vermont Legal Aid, inc. and Disability Rights Vermont.



In order for an in-state independent school to receive public tuition, it shall enroll
any student with an individualized education program who requires special
education services and who is placed in an approved judependent schiool gs an

appropriate placement and least restrictive environment for the student by the
student’s IEP team or by the LEA ...1

Rule 2229.1 (as proposed).

Our concern is with the latter phrase, “... and who is placed in an approved independent school
as an appropriate placement and least restrictive environment for the student by the student’s
IEP team or by the LEA...” This statutory language and proposed implementing rule conflict
with the IDEA and misinterpret the term “placement” as that term is used and understood in the
IDEA. “Placement” and “Specific Site” are distinct terms and concepts under IDEA.

Many factors must be considered in making a student’s placement determination under the
IDEA. 34 C.F.R. §300.116. Placement decisions can only be made after the development of an
IEP and in accordance with its terms. 65 Fed.Reg. 36,591 (2000). Equally important is ensuring
conformity with the least restrictive environment provisions. 34 C.F.R. §300.116. “What is
pertinent in making the placement decision will vary, at least to some extent, based upon the
child's unique and individual needs.” Letter to Anonymous, 21 IDELR 674 (OSEP 1994).

“Placement” in the IDEA context is not necessarily in a specific school, or classroom, but refers
to the characteristics of the program, including the student to teacher ratio, the availability of
supports and services, its nearness to the child’s home, among other factors. Importantly, for
LRE purposes, unless the IEP of a child with a disability requires some other arrangement, the
child is educated in the school that he or she would attend if nondisabled. 34 C.F.R. §300.116.
For students in tuition towns, often the school he or she would attend if nondisabled is the
independent school in their community. What the statute and proposed rule do is treat a student
with a disability differently from his or her non-disabled peers. The student would be prevented
from applying to or enrolling in an independent school until AFTER the IEP team met and
essentially “approved” his or her choice, That is not what the IDEA intended. And, it is not what
Act 173 intended.

In adopting Act 173, the General Assembly recognized that “a student on an individualized
education program is entitled, under federal law, to a free and appropriate public education in the
least restrictive environment in accordance with that program. The changes to State funding for
special education and delivery of special education services as envisioned under this act are
intended to facilitate the exercise of [and not to interfere with] the exercise of this right.” Act
173.

There is nothing under federal law that precludes an LEA from offering a student enrolled in an
independent school his or her IEP supports and services in a different setting, or in a different
manner. For example, a student needing physical therapy as a related service could receive that

! We are not concerned with and are not commenting on those students enrolled in independent schools pursuant to a
written agreement between the LEA and the school.



service from a traveling physical therapist under a contract with the LEA, or the student could
travel to the nearest public school for that service. In fact, these are the kinds of flexibilities
intended in changing to a census-based funding model.

Our overarching concem in adopting this rule is that students with disabilities who live in tuition
towns will be directed away from independent schools by IEP teams even before they have a
chance to apply or enroll. That is the opposite of what was intended by Act 173 and puts the
LEA in a position of making “placement” decisions that limit a student’s choice. Limiting
choice, preventing a child with a disability who lives in a tuition town to choose an independent
school, separate and apart from the delivery of his or her IEP services, is problematic. It runs
afoul of the antidiscrimination provisions of Section 504 and Vermont’s Public Accommodations
Act. Both the statute and the proposed implementing rule need to be revised so as to not interfere
with the student’s right to choose where he or she is educated.

This provision should again be considered by the Census-based Funding Advisory Group prior to
adoption.

Thank you for your consideration.

Sincerely,

Marilyn A. Mahusky
Staff Attorney

C: Meghan Roy, Chair, CBFAG
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Rule 2200 22-060-604-INDEPENDENT SCHOOL PROGRAM APPROVAL {2200}

Pursuant to Act 173 of 2018, as amended, these rules take effect on July 1, 2023 except the following
rules which take effect on adoption: Rule 2223 (Procedure), Rule 2224 (Reciprocity), Rule 2226
{Application) and Rule 2227 (Approval).

Section2210-{reserved):
Section 2220 -Appre
Purpose.

The purpose of independent school approval rules is to assure_effective, available, and equitable
aceeptable-educational opportunities for students enrolled in Vermont's independent schools_in
accordance with State and federal law and aligned with the purposes set forth in Act 173 of 2018.

Section 2221 -Statutory Authority.
16 V.S.A.; §§ 166, ane-16-\-S-A-5§-2958(e), S-and 2973.

Section 2222 Definitions.

Agency: means the Vermont Agency of Education.

Approved Independent School: means an independent school that meets the requirements in Rule
2223.3 as well as the requirements in SBE Rule 2225 (tuition from public funds) and SBE Rule 2226

(Application).

Approved Independent School Ineligible to Receive Public Funds: means an independent school that
meets the requirements in SBE Rules 2226 (Application) and 2227 (Approval) but does not meet the

reguirements of rules concerning the delivery of special education services in SBE Rule 2229.
Board (or State Board or SBE): means the Vermont State Board of Education.

individualized Education Program (IEP}: means a written statement for a student with a disability that is
developed, reviewed, and revised in accordance with SBE Rule 2363.

Therapeutic Approved Independent School {or Therapeutic Independent School or Therapeutic School):
means an approved independent school that limits enrollment to students who are on an IEP or plan
under Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 and who are enrolled pursuant to a
written agreement between an LEA and the school. These schools are eligible to receive public tuition;,

which is inclusive of both general and special education services and is at a rate approved by the Agency
of Education.

Local Education Agency (LEA): as that term is defined in 20 U.S.C. § 7801(26), means the supervisory

union or supervisory district.

Recognized Independent School: means an independent school meeting the requirements in 16 V.S.A. §
166(c). A recognized independent school is not eligible to receive public tuition. '
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Secretary: means the Secretary of the Vermont Agency of Education.
Special Education Fees: means funds paid by a school district or supervisory union to an approved

independent school for special education services beyond those covered by general education tuition,
as defined in 16 V.S.A. § 2973(b)(2)(B).

Special Education Services: means specially designated instruction at no cost to the parent, to meet the
unique needs of an eligible student with a disability, including instruction conducted in the classroom, in
the home, in hospitals and institutions and in other settings; and instruction in physical education.
Specially designed instruction means adapting, as appropriate to the needs of an eligible student, the
content, methodology, or delivery of instruction to address the unique needs of the student that result
from the student’s disability and to ensure access of the student to the general curriculum, so that the
student can meet the educational standards within the State that apply to all children. This definition is
intended to be consistent with the term “Special Education Services” as used in SBE Rule 2360.2.12.

Student: means a person age three through age twenty-one.

Student who requires additional support: means a student who meets the criteria defined in 16 V.S.A. §

2942(8).

Tuition: means funds paid by a school district to an approved independent school for general education
in accordance with SBE Rule 2225.2.

Section 22232 -Procedures for Approved Independent Schools and Approved Independent
Schools Ineligible to Receive Public Funds.

Every person or entity desiring to operate an approved independent elementary or secondary school
shall appIy in wrltlng to the Gemmvssener—Secretag—ef—Ed-ueahen l-nelepenéent—sehee#s-w-hwh—a«w:e

pmeed-u-res—set—fe#t—h—q-n—thqs—seet—&en—An appllcatlon shall meet the requnrements of §-SBE Rule 22265
(Application)below.

Upon receipt of an application for initial approval or renewal of approval, the eemmissiorerSecretary
shall appoint a review committee of at least two persons.

22232.1 Visit.

The review committee shall visit the school. To the extent possible, the visit shall be coordinated by the
eommissioner Secretary with other agencies of state government thatwhieh inspect such facilities.

22232.2 Report.

The committee shall presert-write a report, including a written injtial recommendation regarding
approval, to the CermissionerSecretary. A copy of their initial recommendation shall be provided at the
same time to the applicant. The applicant shall be given 30 days to respond before the Secretary makes
a final recommendation regarding approval is-made-by-the-CommissionerSeeretary-to the State Board.
The Secretary’s final recommendation repert-shall contain the findings of other agencies of state
government whieh-that inspect such facilities.
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2223.3 General Conditions for Approval.

Approval shall be recommended for an independent school- offering elementary or secondary education
that provides a minimum course of study pursuant to 16 V.S.A. § 906 and that substantially complies
with all statutory requirements for approved independent schools and the Board’s rules for approved
independent schools, including Rule 2226 and Rule 2227. Effective July 1, 2023, an independent school
that intends to accept public tuition must also meet the requirements of SBE Rule 2229. Effective July 1,
2023, A a school meeting approval requirements in SBE Rules 2226 (Application) and 2227 (Approval

but not Rule 2229 (Approval to Receive Public Tuition, Special Education Approval) may be
recommended for approval but may not receive public tuition. agrees—notwithstanding-any-provision-of

]
a¥a a¥a ar

Iy -

22232.43 -Review.r

The Gemmiésiener—Secretag shall designate a date for action by the bBoard. Officials of the school shall
be notified of this date.

22232.54 -Renewal.

Not less than six months prior to expiration of a $school’s approval, the CommissionerSecretary shall
send an application packet and a letter notifying the school when the site visit will occur and that the
completed application must be received- from the school not later than 30 days prior to the scheduled
site visit.

22232.65 -Extension.

Approval of a school completing a timely; application for further approval shall extend until the bgda rd
acts on further approval.

22232.76 -Termination.

Approval of an independent school whieh-that fails to complete timely application for further approval
shall terminate on the date specified in the most recent approval action.

22232.87 -Denial-Revocation; or Suspension of Approval.

Prior to recommending-denial; revocation; or suspension of approval, the EemmissienerSecretary shall
btai-the-writtenrecommendation-of the-CouncilofHndependen hools initiate a formal investigation

pursuant to rule 2223.9 (Complaints; Investigations). Following the formal investigation, the Secretary

shall share the findings with the Council of Independent Schools. The Council shall consider the findings

from the investigation and the Secretary’s proposed resolution and issue a written opinion on the same.
If, after receiving the eeunecil's-Council's recommendationopinion, the eemmissienerSecretary
determines that denial; revocation; or suspension of approval is warranted, the Secretarysthe shall
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notify the State Board of the recommendation and provide notice to the school. The State Board shall

hold a hearing pursuant to 3 V.S.A. chapter 25 to consider the Secretary’s recommendation. efthe

(a) After providing an opportunity for hearing, the Board may revoke, suspend, or impose

conditions on the approval of an approved independent school for:

(1) Failure to demonstrate that the school has the resources required to meet its stated
objectives;

(2) Failure to comply with statutory requirement or the Board’s rules for approved independent
schools;

(3) Failure to report any of the financial events listed in (b) below; or

(4} Failure to make an annual enrollment report to the Secretary as required by 16 V.S.A. §

166(b)(4).

(b) An approved independent school shall report to the Secretary within five days after its
knowledge of-f any of the following events, unless the failure is de minimus:

(1) The school’s failure to file its federal or State tax returns when due, taking into account
permissible extensions of time;

(2) The school’s failure to meet its payroll obligations as they are due or pay federal or State
payroll tax obligations when due;

(3) The school’s failure to maintain required retirement contributions;

(4) The school’s use of designated funds for nondesignated purposes;

(5) The school’s inability to fully comply with the financial terms of its secured installment debt
obligations over a period of two consecutive months, including the school’s failure to make
interest or principal payments as they are due or to maintain any required financial ratios;

(6) The withdrawal or conditioning of the school’s accreditation on financial grounds by a

private, State or regional agency recognized by the Board for accrediting purposes; or
(7) The school’s insolvency as defined in 9 V.S.A. § 2286(a).

¢} If the State Board reasonably believes that an approved independent school lacks the financial

capacity to meet its stated objectives during the period of its approved status, the Board shall so
notify the school in writing and shall act in accordance with the procedure set forth in 16 V.S.A.

§ 166(b}(8)(B).

d) if the State Board, after having provided the school a reasonable opportunity to respond to the
Board’s notification, does not find that the school has satisfactorily responded or demonstrated
its financial capacity, the Board may establish a review team that, with the consent of the
school, includes a member of the Council of independent Schools, to:

(1) Conduct a school visit to assess the schoo!'s financial capacity;
(2) Obtain from the school such financial documentation as the review team requires to

perform its assessment; and

(3} Submit a report of its findings and recommendations to the State Board.
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(e) If the State Board concludes that an approved independent school lacks financial capacity to

meet its stated objectives during the period of its approved status, the State Board may take any
action that is authorized by this section.

f)_In considering whether an independent schoo! lacks financial capacity to meet its stated

objectives during the period of its approved status and what actions the State Board should take
if it makes this finding, the State Board may consult with, and draw on the analytical resources

of, the Vermont Department of Financial Regulation.
(g) Information provided by a school under this section that is not already in the public domain is

exempt from public inspection and copying under the Public Records Act and shall be kept

confidential according to 16 V.S.A. § 166(b)(8).

3-2223.8-29 nvestigationsComplaints; Investigations, ""{Formi
(a) The Secretary shall conduct an initial investigation of Rreports or complaints-te-the | Form:

commissionerconcerning-matters-related to the approval standards and laws that apply to
approved independent schools.shalt-be-investigated-ifit-appears-such-actionis-warranted- If,

following an initial investigation, the Secretary finds a violation of approval standards or laws
that apply to approved independent schools, the Secretary should first determine whether the
matter can be resolved through informal means, such as by provision of regulatory guidance,
and confirm that corrective action is taken by the school. If the Secretary determines that
informal means are not appropriate to the violation or if the matter has not been resolved
informally, the Secretary may place the approved independent schoo! on probation.

(b) At any time, the Secretary may convene a review team to conduct a formal investigation
without first attempting an informal resolution or imposing probation.

¢) An approved independent school may appeal the imposition of probation to the State Board b
requesting a hearing as provided above.

(d) The Secretary shall maintain a register of all complaints that result in imposition of probation or
a formal investigation, which shall be a public record and which shall include the general nature
of the complaint and action taken by the Secretary. '

(e) Formal Investigations

{1) The school shall receive notification of the complaint unless contraindicated by the particular
facts.

2) If the Secretary determines that a formal investigation is warranted, the Secretary shall
appoint a A-review team of at least two persons shal-be-appeinted-by-the
CommissienerSeeretary-including a member of the Council of Independent Schools. The team
will conduct the investigation afterinitialinguiries-and will inform the Secretary and the school
of the results. The process in SBE Rule 2223.8 shall then apply.
{3) Reports of drug or alcohol use shall be referred to the state's attorney for the county in
which the school is located. Reports of child abuse or neglect shall be reported to the
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dDepartment efSecial-and-Rehabilitation-Servicesfor Children and Families. Reports concerning

the safety of facilities, water supply, electricity, plumbing, or waste disposal systems shall be .
referred to the departmentte-the-appropriate agency.

Section 22243 -Reciprocity for Approved Independent Schools and Approved independent

Schools Ineligible to Receive Public Funds.

Approval may be granted without committee evaluation and the approval process in the case of any
school accredited by a state or regional agency recognized by the State Board for accrediting purposes.
Sueh In addition to the accrediting agencies are listed in SBE Rule 7320, which the Board shall continue
to recognize until July 1, 2024, the State Board recognizes the Association of Independent Schools in
New England and the New England Association of Schools and Colleges.-efthe-Board-Manual-efRules
and-Rractices. Any accreditation from a recognized accrediting agency that is valid for more than five
years must be supplemented with an interim report from the accrediting agency which should be
submitted to the PepartmentofEducatiorAgency by the accrediting agency or the school during the last
year of its five-year approval. This interim report must provide such information as is necessary to
assure the State Board that the school is meeting the approval standards. If such proof of compliance
with approval standards cannot be shown, then the school must undergo the approval process. A school
accredited by a state or regional agency recognized by the State Board school shall notify the Agency

within five days of a change to its accreditation.

Section 22254 -Tuition from Public Funds.

2225.1 22254-2-Tuition for Independent Schools in Vermont., @~

f2}-Tuition shall not be paid from public funds to any independent elementary or secondary school in

Vermont unless the school satisfies the requirements in SBE Rule 2226 (Application), SBE Rule 2227

Approval), and SBE Rule 2229 (Approval to Receive Public Tuition, Special Education Tuition).
Notwithstanding this prohibition, tuition may be paid from public funds in cases where: ferany

{b}a) {tab}-There is an order from a court or from a due process hearing pursuant to SBE Rule
2365.1.6 requiring such payment-, or

{e}{b) {be}-The CommissienerSecretary has approved an exception for a placement in an
independent school pursuant to SBE Rule 2228-2{2}2230.1.
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22254.23 Tuition for Out of State Schools

4r-orderfortuition-Tuition to be paid to an independent school in another state shall be made in
accordance with 16 V.S.A. § 828. M i h

Section 22265 -Application for Approved Independent Schools and Approved Independent .|

Schools Ineligible to Receive Public Funds,

An application for initial approval or renewal of approval shall contain the following:

22265.1 The name and address of the school.
22265.2 A statement of the school's philosophy and purpose.

22265.3 A description of the school enrollment including a statement of howwhether it is designed

to serve children with-a-particular-disabilibrorwith disabilities-generally.

22265.4 A description of the plan of organization for the school including its governance, facuilty,

and student body, and the names and addresses of the governing board.

22265.5 A description of the curriculum, methods of instruction, evaluation procedures and special
services whieh-that the school has designed to achieve its educational objectives and to provide a

minimum course of study as defmed in 16 V S.A. —Seet-&enj 906.
22265.6 A-deseri

memmmmmmmw
that the school substantially complies with all statutory requirements for approved independent

schools, with documentation of the following:

(1) A statement of nondiscrimination, posted on the school’s website and included in the

school’s application materials, that is consistent with the Vermont Public Accommodations

Act, Title 9 Vermont Statutes Annotated, Chapter 141 and the Vermont Fair Employment

Practices Act, Title 21 Vermont Statutes Annotated, Chapter 495.

(2) An assurance, signed by the Head of School, that the school complies with the Vermont

Public Accommodations Act in all aspects of the school’s admissions and operations.

(3) A description of physical facilities including plant, materials, and equipment and
assurances that the facilities meet ali applicable State and federal requirements.

22265.7 Evidence of compliance with local, Sstate, and federal requirements pertaining to the -
health and safety of pupilsstudents.
22265.8 Statements regarding professional staff including:
22265.8.1 Professional Staff qualifications.
(1) A job description for each Pesitien-position or a statement describing training,
experience, and degree(s) required for each position:.
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(2) Aresume, vita, or description of appropriate qualifications for each current staff
member.
(3) Current assignment of each professional staff member.
22265.8.2 Professional Staff Development.
(1) A general statement of the institution's expectations for professional growth of staff.
(2) A statement describing the school's inservice training and financial and other support.
given to staff for professional development;-and.
(3) A description of professional development in the prior two years.
22265-8.3 Professional Environment.
(1) Alist of staff and length of service.
(2) A description of staff meetings.
(3) A description of other staff duties that are not related to teaching or administration
duties.
22265.9 Evidence of financial capacity, which may be shown by one of the following:
(1) An audit letter by a certified accounting firm from the present or prior year describing
financial capacity;
(2) A notarized letter summarizing the financial status within the present or prior fiscal year
signed by the board of directors or governing body;
{(3) An audit from the present or prior fiscal year performed by a certified accounting firm; or
(4) A statement of financial capacity of a private, state, or regional agency recognized by the
state-State Bboard for accrediting purposes concerning the school's financial capacity.
22265.10 The school calendar.
22265.11 Copies of publications for distribution to applicants for admission including the statement
required by 16 V.S.A5-. § 166(b)(3).

Section 22276 -Approval of Application.

The Board shall approve an independent school that offers elementary or secondary education if it finds,

after opportunity for hearing, that the school provides a minimum course of study pursuant to 16 V.S.A.
§ 906 and that it substantially complies with the Board’s rules for approved independent schools.

in order to be approved, an independent school that operates a boarding program, enrolls students as
boarding students, or operates a residential treatment program shall be accredited by a state or regional
agency recognized by the State Board for accrediting purposes or shall be licensed as a residential child
care facility by the Department for Children and Families. This requirement does not apply to an
independent school that enrolls only day students.

The Board shall make the following findings prior to approval:

22276.2 The course of study offered is adequate to meet the educational purposes of the school
and to provide a minimum course of study that is age and ability appropriate.

22276.3 The school has available support services necessary to meet the he-requirements of a
minimum course of study and its educational purposes, including but-netlimited-te-library services,
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administrative services, guidance and counseling services, and a system of records by which pupit
student progress may be assessed.

22276.4 The school has classroom, laboratory, library, and other facilities necessary to operate its
program;.
22276.5 The school employs professional staff who are qualified by training and experience in the
areas in which they are assigned as measured by the following:
22276.5.1 For teachers, a minimum of a bachelor's degree in their field of instruction or
substantially equivalent time in training and experience in their field of instruction.
22276.5.2 For all professional staff, relevant experience and/or training in other programs not
related to teaching or administrative duties to which they are assigned.

22276.6 The school has an adequate program of continuing professional staff development as
demonstrated in the application.

22276.7 The school employs a sufficient number of professional staff for the population served.

22276.8 The-schoolsatisfieslawfulegalrequirementsrelative-fo-itsfacilities,firedrills,and-the
mmunization-ofits-pupilsstudentsagainst-disease-The school substantially complies with all

statutory requirements for approved independent schools and the Board’s rules for approved

independent schools including nondiscrimination in admissions and operations and requirements
relative to its facilities, fire drills, and the immunization of its students against disease.

22276.9 The school maintains a register of the daily attendance of each of its errelimentenrolled
students.

22276.10 The school maintains an operating schedule that includes a total number of instructional

hours each year which-that is not less than that required of a public school serving the same grades.

22276.11 The school has the financial capacity to carry out its educationalpurpesesstated
objectives for the period of approval._For purposes of these rules, “financial capacity” means that
anticipated revenue and funds on hand are sufficient to meet a school’s stated objectives.

2227.12 The school complies with the requirements of 16 V.S.A. § 255 relating to criminal record

checks and checks of the Child Protection Registry and the Vulnerable Adult Abuse, Neglect, and
Exploitation Registry.

2227.13 The school complies with legal requirements concerning nondiscriminatory school
branding.

2227.14 The school has adopted a policy on record maintenance and retention that, at minimum,

provides for the timely and confidential disposition of student records in the event of the school’s
closure.

Section 22287 -Length of Approval.

The beard-State Board may grant initial approval for not more than two years, and renewal of approval
for not more than five years.
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Section 22298 -Special-Education-Approval-of-lndependent-Schools:Approval to Receive Public

Tuition, Special Education Approval.,

a) Each approved independent school shall publish, maintain and follow a written enrollment policy

which, at minimum, shall provide the following:
1) That the student or the parent of a student seeking to attend the approved independent
school shall voluntarily submit an application:

2) Any special considerations or requirements for a student’s acceptance for enroliment, none
of which shall disadvantage a student based on the student’s membership in a protected class,

the student’s actual or suspected disability, or the student’s socioeconomic status;

3) The school’s process for making enroliment decisions when the number of applicants exceeds
capacity;

4) That a student shall be accepted for enrollment in a non-discriminatory manner and
consistent with the school’s written enrollment policy. No student shall be denied acceptance
for enroliment if the reason for denial is that the student is disabled as defined in section 504 of
the Rehabilitation Act of 1973 as amended or that the student is eligible for special education or
undergoing the comprehensive evaluation process for special education. No student shall be
denied acceptance for enrollment on the basis of race, creed, color, national origin, marital
status, sex, sexual orientation, or gender identity or any other classification protected by federal
or State law.

b) Upon the student’s acceptance for enrollment, the student’s IEP team shall meet to determine how
the student’s services shall be provided. The approved independent school and the LEA shall follow the
procedures in 2229.4, after which the student shall be enrolled in the approved independent school or,

upon the decision of the hearing officer in Rule 2229.4(f), below, the IEP team shall consider an

alternative enrollment for the student.

c) When a publicly funded student seeks to attend an approved independent school after the start of
the school year, upon the student’s acceptance for enrollment, the student shall be provisionally
enrolled consistent with the procedures in Rule 2229.4, during which time the LEA of residence shall
agree to pay tuition on the student’s behalf until the procedures in 2229.4 have been completed and the

student is enrolled, or until the hearing officer issues a decision pursuant to subsection Rule 2229.4(f),

below.

d) This Rule, 2229.1, shall not apply to a therapeutic independent school.
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£2}-An approved independent school is not required to demonstrate that it has the resources to serve
every category of special education as defined under Board rules in order to be approved or retain its
approval to receive public funding for general tuition. Therapeutic independent schools shall have the
capacity to serve the needs of students they are designed to serve.

£3}-The Secretary shall establish minimum standards of services for students receiving special education
services in independent schools in Vermont.

2229.3 -Assurances.

The approved independent school shall demonstrate that it has the ability to serve all students with | Form
disabilities by:

(a) Demonstrating an understanding of special education requirements, including:
(1) Provision of a free and appropriate public education in accordance with federal and State

law.

(2) Provision of education in the least restrictive environment in accordance with federal and
State law.

(3) Characteristics and educational needs associated with any of the categories of disability orf
suspected disability under federal and State law.

{4) Procedural safeguards and parental rights, including discipline procedures, specified in
federal and State law.

{b) Committing to implementing the IEP of an enrolled student with special education needs,
providing the required services, and appropriately documenting the services and the student’s
progress.

(c) Employing or contracting with staff who have the required licensure to provide special
education services.

{d) Agreeing to communicate with the responsible LEA concerning:

(1} Development of, and any changes to, the IEP.
(2) Services provided under the IEP and recommendations for a change in the services
provided.
(3) The student’s progress.
{4} Maintenance of the student’s enroliment in the independent school.
(5] Identification of students with suspected disabilities.
(e} Committing to participate in dispute resolution as provided under federal and State law.

2229.4 Procedure for Ensuring the Provision of Special Education Services to Publicly Funded Students .- { Form:

in Approved Independent Schools. e
L

a) Upon the acceptance for enroliment of a student with an individualized education program in an
approved independent school, the LEA of the student’s residence shall convene an IEP or 504 team
meeting within 30 days. When practical, the meeting shall be held prior to the start of the academic year
in which the student is enrolled. The approved independent school shall designate personnel to
participate in the IEP or 504 meeting. At the meeting, the team, which includes the parent, and the
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student where appropriate, shall determine how to ensure the provision of a free and appropriate
public education in accordance with the student’s IEP.

b) The LEA and the approved independent school together with the student’s IEP team shall work
collahoratively to ensure the student’s services are provided in accordance with State and federal law.
Services shall be provided in a timely manner, beginning with the first day of the school year when
possible. It is the intent of the State Board that the LEA and the approved independent school will
identify solutions that minimize the loss of instructional hours to the student. The Agency shall provide

technical assistance to the LEA and the approved independent school upon request.

¢) For placement purposes under the IDEA, the IEP team shall ensure the IEP process reflects the
student’s choice of enroliment in the approved independent school, notwithstanding SBE Rule
2354.3(a)(2). In this context, “placement” refers not to the specific site of the educational placement,
but to the provision of special education and related services.

d) The student’s special education and related services shall be provided in the least restrictive
environment.

e. To ensure the provision of services in the student’s [EP, the approved independent school and the LEA

may use any or all of the methods listed below to ensure the provision of those services, including:

1. The approved independent school recruiting and hiring special education or other
professional or paraprofessional staff;

2. The approved independent school contracting directly with service providers to provide the

services at the independent school if the services are not otherwise available at the
independent school.

3. The approved independent school contracting with the LEA to provide the services.
4. The LEA providing the services at a public school gperated by the LEA or another public

school.

f. If there is a dispute between the LEA and the approved independent school over whether the
student’s special education services can be provided in accordance with the student’s IEP at the
independent school or otherwise, the LEA shall initiate a_hearing before an independent hearing officer,
the costs of which shall be borne equally between the LEA and the independent school, within 30 days
of the impasse.

g. If the hearing officer determines the approved independent school is unable to provide the required

IEP services due to an inability to retain qualified staff, the LEA shall immediately convene an |IEP
meeting to consider alternatives.

1. The approved independent school shall not be subject to any disciplinary action or revocation

of its approval by the Board under Rule 2223.8 due to its failure to enroll or continue to enroll
the student.

h. This Rule, 2229.4, shall not apply to a therapeutic independent school.
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2229.5 {3}-Out-of-State Programs.

(a)_Unless otherwise determined by the Verment-State-Board-efEducation, in order for an out~of-
state independent school to be approved _to receive public funds for special education purposes
by the Verment-State-Board-efEdueation, itthe school shall be approved by the host state for
the purpose of providing special education and related services to children with disabilities
within that state. Any limitation by the host state on an independent school's special education
approval, such as by category of disability served, or other comparable standard, shall also apply
to the school's special education approval in Vermont.

{a}(b) Rates paid for tuition, room, and board for students receiving special education in out-
of-state schools shall not exceed the allowable costs approved by the authorized body in the
state where the school is located, except in exceptional circumstances approved by the
Secretary.

2229.6 Approval Procedures to Receive Public Funds.

(a) Application for public funds approval shall be made at the time of application under SBE Rule
2223 et seq. An independent school that has already obtained independent school approval
from the Board may at any time submit an application for public tuition approval to the
Secretary.

b} Application for special education funding approval shall be submitted in writing to the Secreta

in_accordance with the format prescribed by the Secretary.
c) The procedures for public tuition approval shall be the same as those for approval in accordance

with SBE Rule 2223 et seq.Rules2222-1-through-2222-7 To the extent possible, these
procedures shall occur simultaneously.
2229.7 Notification.

After receiving approval for public tuition, an approved independent school shall notify the Secretary
within a reasonable time of any significant changes to its special education program, professional staff,
governance, financial capacity, or facilities. The Secretary may, upon such notification, gather additional
information from the school, including by means of a site visit. As a result, the Secretary may return to
the Board for a change in the school's approval for public tuition purposes. If the Secretary petitions the
Board under Rule 2223.8 for a change to a school’s approval statusanindependentschoels-approvalfor
public tuition-purpeses, the Council of Independent Schools and the subject independent school shall be
notified and have an opportunity to be heard by the -Board. If the schoo! disagrees with the proposed
change to its approval ferpublictuition-purpesesstatus, the Board shall hear the matter in accordance
with the requirements of SBE Rule 1230, et seq.
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2229.8 Minimum Level of Service.

Approved independent schools shall be deemed to offer a minimum standard of service to a child, as
required by 16 V.S.A. § 2973, if those services are offered according to a written agreement with the
sending responsible agency, as required by SBE Rule 2231.

£2)-Section 2230 Placement Prohibition.

No responsible agency, as defined by SBE Rule 2360.3,0r LEA shall make a special education placement
inan mdependent school that has not been approved to receive public tultlonfer—speelal-edaea&en

be-eligible forspecial-education-pursuant to the conditions in Rule 2229 -unless the placement is

pursuant to:

(a) {a)}-Subsectien-Rule 2230.1{2)}-of thisrule;;
(b) {b}-A court order;; or
(c} {e}-A hearing officer’s order.

£2)-2230.1 Exceptional Circumstances - Approval Process,

Upon application by a responsible LEA, the CommissionerSecretary may permit, in exceptional

circumstances, a special education placement in an independent school that is approved pursuant to " Form:
SBE Rule 222 3I et seq.06; but that has not been approved to receive pubhc tuition under Rule

2%66—2—2-(—7—)—+In instances in Wthh the Gemnmss&eneFSecretam grants such approval, tuition and
associated otherwise allowable costs shall be reimbursable under subchapter 2 of Chapter 101 of Title
16 of the Vermont Statutes Annotated. Any person aggrieved by the CemrmissionersSecretary’s decision
may file an appeal with the State Board efEducation-pursuant to 16 V.S.A. § 828.

(a) Exceptional circumstances exist when:

(1) After reasonable efforts, the LEA cannot locate an appropriate public or independent school
approved for special education purposes pursuant to SBE Rule 222981 to serve children
with the category of disability under which the child was determined to be eligible for
special education; and

(2) The proposed placement is deemed appropriate by the child's IEP team.

(b) The CemmissienerSecretary may specify conditions under which the placement is to be carried

out.
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22298-4-Section 2231 -Written Agreements Required,

22298:4+1-2231.1 -Agreement as to Costs,

(a)_In order to obtain special-education-approval to receive public tuition, an independent school
shall assure the State Board-ef-Edueatien that, prior to enrolling a publich—placed-child -whe-is
served-pursuant-te-antERpursuant to Rule 2229.1, i#the school will enter into a written
agreement with the_LEA committing to the requirements set forth in SBE Rule 2229.3 and

ensuring that qualified school personnel will attend planning and all IEP meetings for the
student. sending-respensible-agency-thatThe agreement shall outlines tuition, room, board, and

other costs associated with the child's attendance. For children on an IEP who are placed by a
state agency or a designated community mental heaith agency, or any other agency defined by
the CommissionerSecretary, in accordance with 16 V.S.A. § 2948, the agreemeeement shall be
with the-Commissionerof-Edueation Secretary. In the instance of an emergency placement, such
provisions may-shall be agreed upon within thirky-30 days of the child's enroliment.

(b) The Secretary shall consult with independent schools in Mermentthe State and determine
maximum rates -for tuition, and room and board for residential placements. These rates shall

be published each year by November 30. —Any amount charged by an approved independent
school for tuition eannetshall not exceed the school’s actual or anticipated costs of providing

special education services to the student and sayshall not exceed the maximum rates set by the
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Secretary, provided that the Secretary may permit charges in excess of the maximum rates if the
Secretary deems it warranted.

{c) An approved independent school that enrolls a student with an IEP pursuant to Rule 2229.1;
may bill the responsible LEA for the excess special education costs beyond those covered by
general tuition. -Reimbursement of the excess costs shall be based on the direct-cost rates
approved by the Secretary for services actually provided to the student consistent with the
Agency of Education Technical Manual for special education cost accounting.

(d) An approved independent school that enrolls a student under SBE Rule 2229.1 shall provide
documentation to the Secretary in order to ensure that the amounts charged are reasonable in
relation to special education services provided by the school.

2228-4-2-2231.2 -Agreement as to Non-Instructional Services, - ""‘"'{Formi
in order to obtain special-education-approval 1o receive public tuition, an independent school shall Formi
assure the State-Board efEducation-that, within thirty days of enrolling a publicly-placed-child whe-is | Form:
servedpursuantte-with an IEP, itthe school will enter into a written agreement with the sending LEA or
other responsible agency as to the division of responsibility for performance of non-instructional
services, including compliance with special education procedural requirements. For children placed by a
state agency or a designated community mental health agency, or another agency defined by the
CommissionerSecretary, this agreement shall be with the LEAlecal-educationalageney that has
educational planning responsibility for the child.
o4
,,,,,, LE?!:T_‘
'
........ | Formi
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Section 2232 Rate Approval for Therapeutic Approved Independent Schools.

{(a) The Secretary shall set, after consultation with independent schools, the maximum tuition rate
1o be paid by the Agency and supervisory unions or school districts to therapeutic independent
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schools. The rate for each therapeutic independent school shall be no more than the costs that
are reasonably related to the level of services provided by the school.

b) If a therapeutic independent school does not submit an application for rate approval b
November 15, the most recent approved rate will be in effect for the following school year. The
Secretary may review an approved rate at any time. An approved rate may be reviewed at any
time on request of the school based on extraordinary circumstances. Therapeutic schools will
supply information as requested by the Secretary.

{c) A therapeutic school’s most recently approved rate shall be adjusted annually by the Secretary
according to the National Income and Product Accounts {NIPA) Implicit Price Deflator for State
and Local Government Consumption Expenditures and Gross Investment as reported by the U.S.
Department of Commerce, Bureau of Economic Analysis. The Secretary shall announce the
inflation rate to allow for sufficient time for submission of an application for approval of a new
rate under subsection (d) in the event the therapeutic school determines such an application is
needed. The annually-inflated rate shall become the most recently approved rate.

(d) A therapeutic school requesting a new rate shall submit an application for approval of a new
rate to the Secretary by November 15 for tuition, related services, room, and board based upon
the actual or anticipated costs that are reasonably related to providing educational services.
Schools that also receive rates from the Agency of Human Services shall submit an application
for approval of a new rate to the Secretary by May 1. Reported costs shall be only those that are
net of other available restricted revenue sources. To demonstrate that the rate requested by the

therapeutic school meets this standard, the therapeutic school shall submit to the Secretary the
following:

{1} Costs for each of the following categories, reported at the general ledger account

description level, submitted in accordance with the Generally Accepted Accounting
Principles published by the Financial Accounting Standards Board:
A) Salaries for all employees and full-time equivalents as applicable
(B) Program-related Contractual Services
(C) Operations-related Contractual Services
(D) General Operating
(E) Program
(F) Travel/Transportation
(G) Building — Direct
(H) Building — Allocated
(1) Admin | — Allocated
{J) Admin Il — Allocated
(K) Fringe — Allocated
{2} The school’s proposed operational capacity, which shall be supported by a narrative that

describes how the proposal reflects relevant circumstances including three-year historic
enrollment, student acuity or changes in student acuity, availability of faculty and staff,
physical space, anticipated demand for placements or change in anticipated demand for
placements, and other considerations.

e) A therapeutic school submitting an application for rate approval for the first time may submit

the application at any time pursuant to this subsection.
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f) _If the Secretary determines an application for new rate approval submitted under subsection (d
is incomplete, then the therapeutic school shall have 10 working days to complete the
application following notice that its application is incomplete.

{g) The Secretary shall evaluate each element of the application for new rate approval submitted
pursuant to subsection (d) and determine whether the school has demonstrated that the cost
associated with each element is reasonably related to the level of services provided by the
school. In determining whether a cost is reasonably related to the level of services, the Secretary

will -consider the following: direct-cost rates approved by the Secretary pursuant to 16 V.S.A. §

2973(b), costs approved for other therapeutic schools, regional differences in costs,

demonstrated difficulty filling certified or licensed positions, tenure of faculty and staff, student

acuity, educational model, students’ need for stability in educational placement, and other

aspects of program and student need documented in the application. Prior to conducting cost

comparisons with applicant data, the Secretary shall:

(1) Establish standards for developing and applying a database of comparable information to be
utilized in rate determinations, and publish the standards on the Agency’s website.;

(2) Annually update the database of comparable information.

(3) Implement a procedure to document and retain the process and basis for each
determination, including the comparable data applied.

(h} The Secretary shall determine the rate on a per-student basis by dividing the total costs
determined in subsection (g} by the school’s approved operational capacity, which shall be
determined by the Secretary from the information provided in subsection (d}{(2).

{(i)__The Secretary shall notify a therapeutic school that has submitted an application for new rate
approval pursuant to subsection (d) of the final rate approval by January 15.

(i) _After the Secretary approves a rate for a therapeutic school, the school shall not exceed that

rate until such time as a new tuition rate is approved by the Secretary. In the case of a service
required by a student’s [EP that is not included within the school’s approyed rate, the LEA shall

decide whether to contract for the service with the therapeutic school. The LEA shall provide
notice of its decision to the Secretary within 5 days.

(k) A therapeutic school that is not satisfied with the final rate may request reconsideration by the
Secretary. Requests for reconsideration shall be made in writing to the Secretary within 30 days
of the final rate approval. Upon receiving the Secretary’s answer regarding reconsideration, if
the therapeutic school is not satisfied, it may file an appeal with the State Board in accordance
with the requirements of SBE Rule 1230, et seq. Alternatively, a therapeutic school may appeal

to the State Board pursuant to SBE Rule 1230, et seq. without first seeking reconsideration by
the Secretary. The State Board's determination of the appeal shall be final.

22332228.8 -Standards and Regulations,

The Vermont-State Board-efEducation shall afford the opportunity for approved independent schools to
participate in the development and revision of State standards that apply to independent schools.

CORRECTIONS PROGRAMS

Section 223429 -Corrections Education Program.
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To-the-extentapplicable-the Commissioner-The Secretary shall conduct his-er-hera review of the
Corrections Education Program in accordance with the procedures and standards contained within SBE

Rules 2220 through 22-28-82229,as-ifit-were-anindependentschool.
TUTORIAL PROGRAMS

Section 22350 Approval of Tutorial Programs.
Statutory authority: 16 V.S.A. § 828.
22350.1 Definitions.

"Tutorial program" means education provided to a pupi-student who is placed in a short-term program
that is not administered by an LEA. The purpose of the program is to provide evaluation and/or
treatment. This does not include home based tutorials, programs operated by a public school or
collaborative, or a program of an independent school that has been approved under 16 V.S.A. § 166-,
The average length of stay for children in a tutorial program shall be not more than six months. The
Commissioner Secretary may waive the average length of stay time period for individual programs,
based upon needs of the children served by the program.

22358.2 Procedures for Approval
22350.2.1 Application,

An application for approval or renewal of approval as a tutorial program shall include the following:

(a) Name, address, telephone number of the tutorial program.;

(b) Name of the Chief Executive Officer or contact person.;

(c) A statement of the tutorial program's purpose and objectives.;

(d) A description of the tutorial program’s enrollment, including a statement of whom it is designed
to serve.;

(e) A description of the plan of organization for the tutorial program.

(f) A tutorial program calendar.

22350.2.2 Review,

Upon receipt of an application for approval, the CommissienerSecretary shall appoint a committee of at
least two persons to review the application and visit the tutorial program.

22350.2.3 Report to the Commissioner Secretary.

The appointed committee shall present a written recommendation regarding possible approval to the
Gemmissioner Secretary. A copy of the recommendation shall be sent to the tutorial program. The
applicant shall be given at least 30 days to respond before a recommendation regarding approval or
disapproval is made by the CommissionerSecretary to the State Board-efEducation.

22350.2.4 Board Action,
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The-Commissioner Secretary -shall recommend approval or disapproval for action by the State Board at
their its next regular meeting. Officials of the tutorial program shall be notified of this meeting date.

22350.2.5 Term of Approval,

The State Board may grant approval for a term of not more than two years. The tutorial program shall
be approved prior to receiving tuition payments from a public LEA.

22350.2.6 Renewal,

Not less than three months prior to expiration of a tutorial program's approval, the Commissiener
Secretary shall send an application packet and a letter notifying the program when the-a site visit will
occur. The completed application shall be received from the tutorial program not later than 30 days
prior to the scheduled site visit.

22350.2.7 Denial, Revocation, or Suspension of Approval.

Prior to recommending denial, revocation, or suspension of approval to the State Board-efEducation,
the CommissionerSecretary shall notify the tutorial program of the reasons for the proposed action and
shall afford the tutorial program an opportunity to be heard by the Board. Approval of a tutorial
program shall be revoked or suspended by the Board based on a finding that the tutorial program no
longer meets the criteria for approval.

22350.2.8 Standards and Regulations.

The Mermont-State Board-ef-Educatien shall afford the opportunity for approved tutorial programs to
participate in the development and revision of State standards that apply to tutorial programs.

22350.3 Criteria for Approval.

In order for a tutorial program to obtain approval or renewal of approval from the State Board-ef
Edueation, the program shall meet both the general and special education requirements in the following
areas:

(a) 22350-3-1-The instruction and methods of instruction offered are age and ability appropriate for
the child, and are coordinated with the child's responsible LEA as set forth in Rule
22306-3-10;subsection (j) below.

(b) 223568-3-2-The tutorial program has sufficient facilities and materials or access to other facilities
and additional materials as necessary to provide an appropriate education.

{c) 22358-3-3-The tutorial program's facilities and operation comply with local, state-State, and
federal requirements pertaining to the health and safety of children.

(d) 22358-3-4-The tutorial program employs an adequate number of professional staff for the
population served and these staff members are qualified by training and experience in the areas
#rto which they are assigned.

(e) 22358:3-5-Teachers providing or supervising the provision of special education have licensure
and endorsement as would be required for the equivalent work in a Vermont public school.

(f) 22358-3-6-All professional staff has-have relevant experience and/or training in the duties to A
which they are assigned.

Page 21 of 36



(g) 223506-3-7The tutorial program maintains a register of the daily attendance of each of its pupils
students and reports the attendance to the responsible LEA.

(h) 22350-3-8-The tutorial program maintains an operating schedule that includes instruction for no
less than ten hours per week unless inconsistent with medical and/or educational
recommendations. The operating schedule shall be sufficient to ensure that the instructional
services address the individual needs of a child with disabilities and are consistent with the
child's IEP.

(i) 22350-3-9-The tutorial program has the financial capacity to carry out its educational purposes
for the period of approval.

(j) 22350-3-10-The tutorial program coordinates educational services with the responsible LEA,
including credit for coursework for high school, and coordinates with other responsible agencies
such as the Department effor Children and Families, cEommunity mMental hHealth c€enters,
and framily--Rparent Child-child cCenters by:

(1) 22350:3-10-1-Contacting the responsible LEA-(s) (see 16 V.S.A. § 1075-) in order to access
schoo! records and determine the special education status of the child.:

(2) 22350-3-10-2-Reviewing the IEP, the child's needs, and the tutorial’sits own ability to
implement the IEP.;

(3) 22356-3-18:3-Making a formal referral for a special education evaluation to the responsible
LEA, if when receiving a child, the childhe/she-is suspected of having a disability.;

(4) 22350-3-18-4-Maintaining educational records and disclosing them to the responsible LEA
and the child's parents, unless restricted by statute, court order, or other legally binding
document specifically revoking those rights.;

(5) 22350-3-10-5-Participating in evaluation procedures and in the development of IEPs,
including plans for reintegration and transition services.;

(6) 22350-3-18-6-Implementing IEPs.;-and

(7) 22356-3-18-2-Providing prior notice to the responsible LEA regarding the need for a change
in a child's program or placement, including long-term suspension or expulsion.

(k) 22350-3-11-In order to obtain approval, a tutorial program shall meet special education
standards that apply to state and local education agencies. This shall be evidenced by the
maintenance and implementation of written policies or procedures, as appropriate, in at least
each of the following areas:

(1) &)-Admissions.;

(2) &)-Discipline;and

(3) £3)-Significant change in placement.

22350.4 Rate Approval for Non-Residential Tutorial Programs.

(a) 22350-4-3-Each tutorial program shall annually report its rates for tuition, related services, and
room and board, if applicable, to the Coemmissioner-Secretary on a form prescribed for that
purpose.

(b) 22356-4-2The rates that a tutorial program charges for tuition, related services, and room and
board shall be reasonably related to the actual costs of the services provided. Reasonable -
relationship shall be determined by utilizing generally accepted accounting principles, such as
those set forth in the Handbook (11) for Financial Accounting of Vermont School Systems.
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(c) 22356-4-3-The CommissionerSecretary -shall review each tutorial program's annual rate report.
If the CemmissionerSecretary concludes that a tutorial program's rates are not reasonably
related to the services provided, the Commissioner-Secretary shall make a determination as to
the maximum rate that public school districts and the State-Department-Agency-of Education
would pay to the tutorial program for those services and offer the tutorial program an
opportunity for explanation regarding why the maximum rate the Bepartment-Agency would
pay is not adequate. If the explanation is not satisfactory, the CermmissionerSecretary shall refer
the matter to the State Board-efEducation.

(1) 22350-4-3-1-Upon such referral by the-Commissioner Secretary, the State Board-ef
Edueation shall conduct a formal proceeding in accordance with the requirements of SBE
Rule 1230, et seq.

(2) 22356:4-32-The State Board-ef-Education’s determination shall be final.

STATEBOARD-OFEDUCAHON-RULES-FOR-DISTANCE LEARNING SCHOOLS
Section 2236% Approval of Distance Learning Schools.
Section 22372 Statutory Authority.
16 \S-A-Seetionl6 V.S.A. § -166-(b)-(6).
Section 22383 Definition.

A "Distance Learning School" means an independent school which-that offers a program of elementary
or secondary education through correspondence, electronic mail, satellite communication, or other
means and whichthat, because of its structure, does not meet some or all the rules of the sState Bboard

for approved independent schools_and is ineligible to receive public tuition payments pursuant to 16
V.S.A. § 166(b}(6}.

Section 22394 Procedures and Standards.

The distance learning school shall meet the procedures and standards set forth in rules-Rules 2220-
2228%; aboverwhieh that, because of its structure, can be applied, and the following rules:

(a) 22394-3-The distance learning school's business and administrative offices are located in
Vermont and are sufficient to meet the needs of the school.

(b) 22394-2-The distance learning school follows Vermont requirements for incorporation pursuant
to Titles 11, 11A, and 11B of the Vermont Statutes Annotated.

(c) 22394-3-The distance learning school offers an educational program which-that is developed and
assessed by staff who are other than the parents of the students and who are either employed
by the school or under contract with the school.

(d) 22394-4-The distance learning school has policies and procedures to:

(1) -Enroll students who reasonably can be expected to benefit from the instruction offered
by the program anéd;

(2) 2+Measure student progress to ensure that students continue to benefit from such
instruction.
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(e) 22394.5-The distance learning school has policies and procedures to answer student and parent
inquiries about programs and services promptly and satisfactorily and to answer specific student
academic inquiries in a timely and beneficial way.

(f) 22394-6-The distance learning school has policies and procedures for informing students and
parents of academic progress on a regular basis.

(g) 22394-FTuition:

(1) 2239471 Tuition policies, including tuition collection practices, are written, clear, and
provided to parents in advance of enroliment, including notification that the school shall not
be eligible to receive tuition payments from school districts pursuant to 16 V.S.A. §
166(b)(6).

(2) 22394-%2-The distance learning school has clear written policies on refunds of tuition
payments for circumstances in which students choose not to or are unable to complete the
program of instruction.

(h) 22384-8-In the event that the school closes, the distance learning school has policies for:

(1) &3Tuition adjustment or refund_-ard

(2) {2)-Preservation and release of student records.

POST-SECONDARY SCHOOLS

Section 2240 Certification of Post-Secondary Schools.
2240.1 Definitions.

(a) 224013 "Post-secondary school" means any person who offers or operates a program of
college or professional education for credit or degree. Significant changes to an existing post-
secondary schoo! such as changing from an associate to an undergraduate degree program, or
an undergraduate to a graduate degree program, or adding a new graduate degree program
shall be considered the operation of a post-secondary school for the purposes of registration
and certification.

(b) 2246-12-"A post-secondary school whose primary operation is in; the sState of Vermont" means
a post-secondary school whichthat offers the majority of its courses in an institution in Vermont
or which-that maintains its principal administrative offices in Vermont and offers post-secondary
courses in Vermont.

(c) 22408-13-"Confer a degree" and "degree-granting authority" ferthe-purpeses-oftheserules;
means the act of conferring and the authority to confer a degree to a student who has
completed the requisite coursework and other requirements in a post-secondary school doing
business in Vermont. An out-of-state post-secondary school which-that offers more than
seventy-five percent of its credit hours toward a degree in its Vermont affiliate must obtain a
certificate of degree-granting authority in Vermont before it may confer or offer to confer a
degree.

(d) 22406-14-"Business organization", for the purposes of 16 V.S.A.; § 176(d)(1)}-, may include a
corporation if the program of education is provided solely for the employees or invitees of the
corporation.

Section 2241 Certification of Post-sSecondary Schools Chartered in Vermont.

2241.1 Statutory Authority.
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16 V.S.A;§176.
2241.2 [Repealed].
2241.3 Application for Certificate of Approval,

A person desiring a certificate of approval or certificate of degree-granting authority from the State
Board ef-Education-shall file an application with the Secretary prior to offering post-secondary credit-
bearing courses or programs and prior to admitting its first student. The application shall indicate the
certification sought and shall include a description of the school whieh-that contains the following:

(a) {8}+The name, location and legal nature of the school, including a copy of the articles of
association or other documents descriptive of the legal nature of the school.

(b) b}-The credits or degree(s) whichthat the school proposes to offer.

(c) {e}The time schedule by which the school intends to implement the program for which
certification is sought.

(d) {éh-The purpose and philosophy of education of the school.

(e) {e}The organization of the school, including a description of its governance, administration, and
affiliation with other organizations for the provision of services or programs.

(f) 48B-A description of the financial resources and policies of the school including its present and
anticipated future assets, sources of funding and revenue, start-up costs for proposed programs,
and operating budget. Assets and income and expenditures for the school's prior fiscal year shall
be presented in an audited financial statement prepared by a certified public accountant.

(g) {g}+The school's policy regarding refund of tuition and fees collected in advance from students.

{h) &-A description of the school's physical plant, library, and equipment.

(i) {3-A description of academic programs, including their level, site, and length. The application
shall set forthifany; the minimum credit requirements, if any.

(j) &>A statement regarding the school's professional staff, including its peliey-policies regarding
appointment, promotion, tenure; (if applicable), dismissal, the qualifications of professional
staff, teaching and student loads, and the numbers of full-time and part-time and adjunct staff
and their non-teaching responsibilities.

(k) Ha-A description of the student body, including its size and level of education at admission,
methods of recruitment, and available financial aid resources.

(1) BeThe official website address, a copy of all catalogues or brochures publicly distributed by the
school, and a copy of advertisements sponsored by the school to recruit students or solicit
funds.

{m) fHf the school is to offer credit or degree(s) through online delivery or by correspondence, a
description of those activities_and proof of relevant licensure.

(n) fm}-Evidence that each applicant for enroliment is notified, in writing, on an application,
enrollment, or registration form to be signed by the applicant, that credits earned at the school
are transferable only at the discretion of the receiving school.

Section 2242 Certification of Post-sSecondary Schools Not Chartered in Vermont.
2242.1 Statutory Authority.

16 V.S.A;§ 176a.
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2242.2 Application for Certificate of Approval.

A person desiring a certificate of approval from the State Board shall file an application with the
Secretary prior to admitting students. A person may file an application for a certificate of degree
granting authority at any time but may not admit students without having received a certificate of
approval and may not confer or offer to confer a degree without having received a certificate of degree
granting authority unless exempt under SBE Rule 2240.1-3, subsection (c). The application shall include a
description of the school which-that contains the following:

(a) {a}The name, location, and legal nature of the school, including a copy of articles of association
or other documents descriptive of the legal nature of the school.

(b) {b}-The credits or degree(s) whieh-that the school proposes to offer.

(c) {e}-The time schedule by which the school intends to implement the program for which
certification is sought.

(d) {&d)-The purpose and philosophy of education of the school.

(e} {e}The organization of the school including a description of its governance, administration, and
affiliation with other organizations for the provision of services or programs.

(f) {B-A description of the financial resources of the school including its present and anticipated
future assets, sources of funding and revenue, start-up costs for proposed programs, and
operating budget. Assets and income and expenditures for the out-of-state school's prior fiscal
year shall be presented in an audited; financial statement prepared by a certified public
accountant.

(8) {g}The school's policy regarding refund of tuition and fees collected in advance from students.

(h) €k}-A description of the school's physical plant, library, and equipment.

(i) #-A description of academic programs, including their level, site, and length. The application 4
shall set forth-#-any; the minimum credit requirements__if any.

(i) &)A statement regarding the school's professional staff, including its policy regarding
appointment, promotion, tenure, if applicable, dismissal, the qualifications of professional staff,
teaching and student loads, and the numbers of full-time and part-time and adjunct staff and
their non-teaching responsibilities.

(k) Ha-A description of the student body, including its size and level of education at admission,
methods of recruitment, and available financial aid resources.

(1) €H-A copy of all catalogues or brochures publicly distributed by the school and a copy of
advertisements sponsored by the school to recruit students or solicit funds.

(m) fm-If the school is to offer credits or degree(s) through online delivery or by correspondence, a
description of those activities_and proof of relevant licensure.

(n) {n}-Evidence that each applicant for enrollment is notified, in writing, on an application,
enrollment, or registration form to be signed by the applicant, that credits earned at the school
are transferable only at the discretion of the receiving school.

(o) {e}-A statement of commitment to offer the full program for students to complete the program
in a reasonable length of tiame.

(p) fpFDocumentation of accreditation by any regional, national, or programmatic institutional
accrediting agency recognized by the U.S. Department of Education.

2242.3 Registration.
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A post-secondary school seeking continued operation in Vermont after initial approval from the State
Board efEducation-shall register with the Agency-efEducation within one-year of receiving approval
from the State Board-efEducation and annually thereafter on or before September 1. Registration shall
be on a form preseribed-prescribed -by the Secretary-efEducation.

Section 2243 Review Process for Post-Secondary -Schools Chartered in-In and Qeut-efQutside
Vermont.

2243.1 Review of Application for Certificate of Approval for Schools Chartered in-In and Qutsideout-of
Vermont,

Upon receipt of an application for a certificate of approval, the Secretary shall appoint a review team of
no fewer than two individuals. The Secretary shall appoint persons to the review team who possess
general knowledge of post-secondary school standards and, where applicable, persons with specialized
knowledge in any particular programs offered by the school. At least one of the persons so appointed
shall be from a Vermont post-secondary school or representative organization. The team shall review
the application and shall verify its contents by, if necessary, by-visiting the school. The team shall
present a written recommendation regarding certification to the Secretary within 90 days of the receipt
of the completed application unless a longer period is required and explained in writing to the applicant.
A copy of this-the recommendation shall be provided at the same time to the applicant. The applicant
shall be given 30 days to respond; and, if requested, shall be afforded a hearing before the Secretary or
his or her designee before a recommendation regarding certification is made by the Secretary to the
State Board.

2243.2 Review of Application for Certificate of Degree Granting Authority.

Upon receipt of an application for degree granting authority, which shall contain all the information
required by an application for certification of approval and information documenting that the
requirements of SBE Rule 2243.6-3, subsection (a) are met, the Secretary shall contact the Vermont
Higher Education Council, which shall review the application and determine the accuracy of its contents
by, if necessary, by-visiting the school. The Secretary may also appoint independent reviewers to
accompany representatives of the Vermont Higher Education Council reviewing the school. The Vermont
Higher Education Council shall present written recommendations regarding certification to the Secretary
within 90 days of the receipt of the completed application unless a longer period is required and
explained in writing to the applicant. The independent reviewers, if appointed by the Secretary, may
either join in the recommendations of the Vermont Higher Education Council or present independent:
recommendations. A copy of all recommendations shall be provided to the applicant at the same time
they are provided to the Secretary. The applicant shall be given 30 days to respond to the
recommendations and, if requested, shall be afforded a hearing before the Secretary or his or her
designee before a recommendation regarding certification is made by the Secretary to the State Board.
The State Board shall be provided with a copy of the recommendation of the Vermont Higher Education
Council and, if applicable, a copy of the recommendations of the independent reviewers.

2243.3 Renewal of Certification.
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A school seeking renewal of certification shall apply in writing to the Secretary no later than six months
prior to the end of any period of certification. Where appropriate, the school may incorporate by
reference its prior application or any portion thereof. Certification of a school completing timely
application shall extend until the State Board acts on further certification. Any school seeking renewal;
that has obtained initial approval to offer or operate a program of college or professional education for
credit or degree; on or after January 1, 2015, shall obtain accreditation from an accrediting entity
recognized by the U.S. Department of Education, in order to be considered eligible for renewal by the
State Board within the first 10 years of operation.

2243.4 Costs of Review,

Post-secondary schools seeking a certificate of approval or renewal thereof shall be responsible for
payment of fees as detailed in 16 V.S.A. § 177 to the Merment-Agency-ofEducation to cover the costs of
services related to the certification. In addition, the applicant shall separately reimburse the non-Agency
site visit review team members for travel, food and, lodging expenses associated with evaluation costs.
Schools seeking a certificate of degree-granting authority shall be responsible for payment of fees as
detailed in 16 V.S.A. § 177 to the Verment-Agency-of-Education, a portion of which will be paid to the
Vermont Higher Education Council to cover the costs of certification. In addition, the applicant shall
separately reimburse individuals serving on the review team for travel, food, and lodging expenses
associated with evaluation costs. Payment of the costs of services related to the certification shall
accompany the application and is non-refundable. An application shall not be deemed complete until
the payment is made.

2243.5 Criteria for Issuance of a Certificate of Approval.
To be issued a certificate of approval, an applicant shall demonstrate the following:
2243.5.1 Resources Required to Meet Stated Purposes.

The school shall submit a clear and specific statement of purpose regarding the education whieh-that it
intends to provide and shall demonstrate that it has the resources, including personnel, curriculum,
finances, and facilities necessary to accomplish its stated purposes. All activities conducted by the school
shall be consistent with its stated purpose.

2243.5.2 Stability.

(a) {a}Sources_of Income. The school shall have a plan for financing each proposed degree eve-or
program. The plan shall specify the dollar amounts and proportions of income by source,
including-but-retlimitedto:

(1) @HTuition and fees.;

(2) {23-e0ther school-generated funds.;
(3) F3}Hfederal or Sstate funds.;-and

(4) {4)pPrivate funds.

(b) #b}-Financial Capability. The school shall demonstrate in its financial plan that it will have
sufficient funds to maintain operation and shall clearly document its ability to fulfill contractual
obligations to students.

(c) te+-Management. The school shall operate under a governing structure whiech-that clearly
delineates responsibility for all legal aspects of operations. The school shall demonstrate sound
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business and financial management by showing evidence of an internal organization for the
administration of its financial resources and a school budget planning process. In addition, the
school shall maintain adequate financial records audited annually by an independent certlfled
public accountant.

2243.5.3 Disclosure,

Information provided by the school to prospective students either directly or through advertisements
shall not be false or misleading. The school shall be able to substantiate any claims regarding such
matters as the likelihood of employment, graduate school admission, or transfer of credit. The following
information shall be disclosed on the school's website and in a general catalogue, bulletin, or other
public information document provided to prospective students prior to enrollment.:

(a) _Name and physical address of school.

(-a-)—NaFF}e-aﬂd-ph’fSIGalﬂdd-FeS&ef—queel—' -

{ab) {b}-Date of publication of the document and the period of time to which it pertains.

{b}(c) e} The school's calendar including beginning and ending dates of educational programs,
holidays and other dates of importance.

{e)d) {e-The purpose and philosophy of education of the school.

{ie) fe}-A brief description of the school's physical facilities as related to the educational
program.

{e}(f) H+-An accurate list of all educational activities.

(g f2}-An indication of when specific required courses or other required learning
experiences will normally be available.

{&}{h) th}-Educational content of each course, or of the program if separate courses do not
exist.

i) {+The length of time in hours, weeks, or months normally required for completion of
the educational program.

() £3An accurate listing of current educational providers.

k) Ha-An indication of the distinction, if any, between adjunct or part-time educational
providers and full-time educational providers.

da(l) th-Policies and procedures regarding the extent to which educational experiences at
other schools or other forms of learning will be counted toward meeting graduation
requirements.

H{m) fm}-Requirements for graduation.

{ai(n) (-n-)—SA statement of the certificates or diplomas awarded upon graduation, if any.

{n}{0) A sfe}Statement of the degrees awarded upon graduation, if any. If a degree is to be
conferred by an out-of-state post-secondary school as a result of credits earned both at a school
doing business in Vermont and elsewhere as a condition of the degree, how the credits earned
in Vermont are integrated into the overall degree requirements.

{e}p) The stp}-System of grading or evaluation.
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{pHa) ta}-The school's policy establishing standards for determining adequate progress.

fe{r) {/HAThe availability and extent of sueh-student services such as job placement services,
counseling for Acaderic-academic and personal problems, food service facilities, and parking
facilities.

{)s) {s}-The availability of financial aid.

{s3{1) {8-An accurate representation of, and the distinction between, school accreditation,

institutional memberships in professional organizations, specialized or professional program
accreditation, Sstate Veteran's Affairs-approving agency course approval, -and sState
certification.

u) {&)-The school's policy regarding the refund of tuition and other fees collected in
advance of enrollment or class attendance. v

{ui{v) f49-The school’s "closing" policy establishing procedures_that-which will be followed in
the event that a determination is made to cease operation.

f{w) fw)-The school's student records policy with provisions regarding access, disclosure, and
the cost of copies. '

fw(x) b4-A statement that credits earned at the school are transferable only at the discretion
of the receiving school.

2243.5.4 Facilities,

The school's facilities shall meet all applicable sState, federal and local fire, safety, health, and access
standards.

2243.5.5 Student Records.

The school shall have adequate procedures for the safe--keeping of student records and for complying
with the requirements of 16 V.S.A; § 175-,

2243.5.6 Waiver of Requirements for Ceertification.

A school whieh-that believes that one or more of the above requirements for certification should not be
applied to it may request in writing that such requirement be waived in its application for certification.
Requests for waivers must accompany the application. The State Board may waive requirements and
grant certification when it determines that the school is capable of providing its proposed program and
that the students are adequately protected.

2243.6 Criteria for Issuance of a Certificate of Degree Granting Authority.

To be issued a certificate of degree granting authority, a school shall show that it meets all of the criteria
for issuance of a certificate of approval and in addition shall demonstrate the following:

{a) Schools desiring to offer post-secondary degrees, including graduate degrees, shall clearly state
their criteria for granting each degree and the procedure for determining that these criteria are
met.

(b) Schools desiring to offer an associate degree shall provide and require completion of a minimum
of 60 semester credit hours or equivalent learning experiences.
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{c) Each educational program leading to a baccalaureate degree shall provide and require a
minimum of 120 semester credit hours or equivalent learning experiences.
{ai{(d) Candidates for a degree shall be required to complete a coherent program of study.

2243.7 Certification Limitations.

The State Board may grant a certificate of approval or degree granting authority, or renewal thereof, for
a period of time the Board deems reasonable and appropriate not to exceed five years and upon such
conditions, terms, or limitations as the Board deems necessary. A school thatwhich has been granted
either a certificate of approval or a certificate of degree granting authority shall notify the State Board
prior to making substantive changes in or additions to the educational program described in its last
application for certification. The State Board may require a school to reapply for certification following
program changes thatwhich are inconsistent with the purposes and educational philosophy stated by
the school in its most recent application for certification or prior to offering a new level such as changing
from an associate to an undergraduate degree program, or adding a new graduate degree program, or a
new degree.

2243.8 Denial, Approval with Stipulations, Revocation, or Suspension of Certification.
2243.8.1 Process,

Prior to recommending denial, approval with sStipulations, revocation, or suspension of certification to
the State Board, the Secretary shall notify in~writing-the school in writing of the reasons for the
proposed action. The school shall be given 30 days to respond, and, if requested, shall be afforded a
hearing before the Secretary or his-er-herthe Secretary’s designee. The school shall also be afforded an
opportunity to be heard by the Board before any action is taken.

2243.8.2 Criteria for Revocation or Suspension,

The Board may suspend or revoke certification for good cause~Good-cause-shal-ineludebutnetbe
{imited-te, including:

(a) {a}-Failure of the school to continue to meet criteria for certification herein specified.

(b) fb}-Failure of the school to meet the terms and conditions or limitations of certification
established by the Board.

(c) {e}-Falsification of information provided to the Board.

(d) {eh-False or deceptive advertising.

(e) te}Hudgment of bankruptcy in a liquidation proceeding.

(f) B-Ceasing of operation.;oF

{(g) {e}+Refusal to permit team evaluation or other investigations provided for under these

reaulationsrules.
(h) #h)-Change in accreditation status.

2243.8.3 Investigations,
The Secretary may conduct any investigations of a school deemed-that the Secretary deems to be

necessary and appropriate in order to isureensure compliance with the terms of these regulationsrules.
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A school shall permit any authorized representative of the Secretary to visit its facilities and secure
relevant information during the normal course of business. The school shall be notified prior to such a
visit.

2243.8.4 Loss of Recognition for Accreditor.

{a}-In the event an accrediting entity is no longer recognized by the U.S. Department of

(1) Notify the State Board in writing within 30 days of receiving notice or information of such
loss of recognition.

3(2)  Apply for accreditation with a recognized accreditor at least 90 days before the school's
existing accreditation expires;.

(b) The post-secondary school may continue to operate under its approval by the State Board
pending receipt of its new accreditation, but in no case longer than 24 months. The State Board
may extend this period upon request of a post-secondary school going through the accreditation
process.

Section 2250 Preservation of Post-Secondary Institutions' Student Records.
2250:1

Statutory Authority:

16 VS.A; 8§ 175,

2250.1 General.

Institutions of higher education are required to maintain their student academic records in a form
prescribed by the State Board-ef-Education. The AState-Agency-efEducation- is authorized to iensure
that the student academic records are in appropriate form. The institution of higher education is
required to inform the State Board in the event it intends to close and to surrender its student academic
records to a repository designated by the Board for storage. The repository is authorized to make
verified copies available to students and former students.

2250.2 Maintenance of Academic Records.

Each institution of higher education operating in this state-State shall maintain its permanent records in
such a manner that they could be delivered to the State Board efEducatien-in a satisfactory form should
the institution discontinue operation. At a minimum, the records shall be kept current and preserved
against damage or loss.

2250.2.1 Monitoring.

Upon reasonable notice, every institution shall make available to a representative of the State Board of
EdueationHits student records for the purpose of ensuring compliance with this regulatierrule.
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Examination of the records under this section shall take place in a manner that will not permit
identification of individual students.

2250.2.2 Return of Records.

A repository may duplicate the records of an institution and then return the original records to the
institution.

2250.2.3 Institutions Discontinued Prior to April 25, 1979.

The custodian of records of institutions discontinued prior to April 25, 1979, shall be subject to the
requirements of 16 V.S.A.; § 175 and these rulesregulations.

'2250.3 Form and Contents of Academic Records.

The permanent academic record of each student registered for credit at a post-secondary institution |
thatwhich operates in this Sstate, whether or not such institution is chartered in this stateState, shall
contain at a minimum:

(a) aHThe identification of the institution.;

(b) fbHtThe identification of the student;

(c) teHThe record of courses satisfactorily completed and evaluation of the student's work therein,
or, if records are not kept in this form, other records of the student's studies and academic '
progress.;

(d) {e)-pPeriods of enroliment covered by subsectionparagraph (c) above.;

(e) teHtThe student's status at the close of the last period of enroliment sand

(f) {H-dThe degree and/or certificates awarded.

‘A key to, or explanation of, the student's permanent academic record shall be available to accompany

this record.
[Section 2260 to 2265 Repealed by Operation of Law.]
Section 2266 Post-sSecondary; Online; or Correspondence Schools.

An online or correspondence school whieh-that offers post-secondary credits or degree{s} shall also
meet the applicable requirements of 16 V.S.A. §§ 176 and 176a-efFitle-16.

KINDERGARTENS
Section 2270 Private Kindergarten Approval.

Statutory Authority:

16 V.S.A. Seetien-§ 166(b).
Section 2271 Procedure for Approval.

2271.1 Application:

Page 33 of 36



Every person or entity seeking to operate as an approved kindergarten shall apply in writing to the
Commissioner-Secretary-efEducation.

X.An application for approval shall contain the following:

(a) The n*Name and address of the school,

{a}—-A description of the school's curriculum and methods of instruction ;

(b)

{b)—*-A description of the school's physical facilities, ;

)

{e}-£-A list of the school's staff and their qualifications. ;

{d)
% The operating schedule of the school;-ard

{d}{f)A statement certifying that the school is in compliance with the Kindergarten Nursery School
provisions in the Regulations for Day Care of the- Department for Children and FamiliesSeciat-and

Rehabilitation-ServicesDepartment. (hereinafter "DS.CR.FS. Kindergarten Regulations").

2271.2 Appointment of Reviewer:

Upon receipt of an application for approval, the CommissionerSecretary shall appoint an educator to
review the application and visit the school. In addition, the eemmissionerSecretary shall contact
DS.CR.FS. to determine on his or her behalf whether the school meets the "DS.CR.FS. Kindergarten
Regulations." First priority for review shall be given to private kindergartens that are located in the
vicinity of towns where the local school board or town has taken a formal vote to provide public
supported kindergarten.

2271.3 Reviews,
The appointed educator shall review the application and visit the school.
2271.4 Report to_the -CommissionerSecretarys.

The appointed educator shall present a written report including a recommendation regarding approval
to the -CemmissienerSecretary. The report of the appointed educator shall incorporate the
determination of DS.CR.FS. concerning compliance with the "DS$.CR.ES. Kindergarten Regulations”. A
copy of the report and recommendation shall be provided at the same time to the applicant.

2271.5 Beard-Secretary’s Recommendation.

The eemmissionerSSecretary -shall recommend approval or disapproval for action by the State Board at
theirits next regular meeting. Officials of the kindergarten shall be notified of this meeting date.

Section 2272 Criteria for Approval.
The State Board shall approve a private kindergarten if it finds that:

(a) 22#2%The curriculum embodies a minimum course of study, as defined in 16 V.S.A. Section-§
906-, Courses of Study, with learning experiences adapted to a pupils-student's age and ability.

(b) 2272:2-The school is in compliance with Sstate requirements pertaining to the health and safety
of pupHs-students adopted by the Department of Labor and Industry and the Department of
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Health. In regards to health requirements, private kindergartens located in elementary or
secondary school buildings shall comply with the Environmental Health Regulations for School
Houses (Chapter 5, Subchapter 3, Vermont Health Regulations). All other private kindergartens
shall comply with the Environmental Health Regulations for Day Care Facilities (Chapter 5,
Subchapter 14, Vermont Health Regulations.)

(c) 22423-The director and teachers in the kindergarten are qualified through training or experience
in:

{3)-S~structuring kindergarten learning environments thatwhich enhance cognitive and social
development.;

1)

(2) T-teaching skills and concepts in mathematics, language arts, science, the arts, and health
thatwhiek are consistent with principles of child development;.

(3) —pPlanning and leading activities that foster social and emotional growth in young children ;

(4) D-dealing with parents and family of children to ensure home support and to promote
learning outside of the school or center;-and.

(5) ~ddentifying developmental delays in young children.

(d) 22#2-4-The kindergarten maintains an operating schedule that, exclusive of time allowed for
meals and recess periods, includes a total number of instructional hours whieh-that is not less -
than that required of a public school kindergarten. (State Board of Education Policy Manual,
1981, Section 2311.4).

(e) 22725-The facility and program meet the "DS.CR.FS. Kindergarten Regulations."

Section 2273 Additional Requirements.
2273.1 Records.

Approved private kindergartens shall maintain records of attendance, health, and progress for public
tuition students, in a form required by the school district and in accordance with sState and federal law.
These records shall be transferred to the public schools no later than July 15 after the end of the school
year.

2273.2 Professional Development.

The director and teachers in an approved private kindergarten shall participate in professional
development activities provided by the public school district.

Section 2274 Term of Approval.

The State Board may grant approval for a term of not more than two years. A private kindergarten must
be approved prior to receiving tuition payments from a public school district.

Section 2275 Benial-Revocation; or Suspension of Approval.

Prior to recommending denial-revocation; or suspension of approval to the State Board, the
eommissioner-Secretary shall notify the kindergarten of the reasons for the proposed action and shall
afford the kindergarten an opportunity to be heard by the Board. Approval of a kindergarten shall be
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revoked or suspended by the Board based on a finding that the kindergarten no longer meets the
criteria for approval.
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Rule 2200 INDEPENDENT SCHOOL PROGRAM APPROVAL

Pursuant to Act 173 of 2018, as amended, these rules take effect on July 1, 2023 except the following
rules which take effect on adoption: Rule 2223 (Procedure), Rule 2224 (Reciprocity), Rule 2226
(Application) and Rule 2227 (Approval).

Section 2220 Statement of Purpose.

The purpose of independent school approval rules is to assure effective, available, and equitable
educational opportunities for students enrolled in Vermont's independent schools in accordance with
State and federal law and aligned with the purposes set forth in Act 173 of 2018.

Section 2221 Statutory Authority.

16 V.S.A. §§ 166, 2958(e), and 2973.

Section 2222 Definitions.

Agency: means the Vermont Agency of Education.

Approved Independent School: means an independent school that meets the requirements in Rule
2223 .3 as well as the requirements in SBE Rule 2225 (tuition from public funds) and SBE Rule 2226
(Application). '

Approved Independent School Ineligible to Receive Public Funds: means an independent school that
meets the requirements in SBE Rules 2226 (Application) and 2227 (Approval) but does not meet the
requirements of rules concerning the delivery of special education services in SBE Rule 2229.

Board (or State Board or SBE): means the Vermont State Board of Education.

Individualized Education Program (IEP): means a written statement for a student with a disability that is
developed, reviewed, and revised in accordance with SBE Rule 2363.

Therapeutic Approved Independent School (or Therapeutic Independent School or Therapeutic School):
means an approved independent school that limits enroliment to students who are on an |EP or plan
under Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 and who are enrolled pursuantto a
written agreement between an LEA and the school. These schools are eligible to receive public tuition,
which is inclusive of both general and special education services and is at a rate approved by the Agency
of Education.

Local Education Agency (LEA): as that term is defined in 20 U.S.C. § 7801(26), means the supervisory
union or supervisory district.

Recognized Independent School: means an independent school meeting the requirements in 16 V.S.A. §
166(c). A recognized independent school is not eligible to receive public tuition.

Secretary: means the Secretary of the Vermont Agency of Education.

Special Education Fees: means funds paid by a school district or supervisory union to an approved
independent school for special education services beyond those covered by general education tuition,
as defined in 16 V.S.A. § 2973(b)(2)(B). ‘ '
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Special Education Services: means specially designated instruction at no cost to the parent, to meet the
unique needs of an eligible student with a disability, including instruction conducted in the classroom, in
the home, in hospitals and institutions and in other settings; and instruction in physical education.
Specially designed instruction means adapting, as appropriate to the needs of an eligible student, the
content, methodology, or delivery of instruction to address the unique needs of the student that result
from the student’s disability and to ensure access of the student to the general curriculum, so that the
student can meet the educational standards within the State that apply to all children. This definition is
intended to be consistent with the term “Special Education Services” as used in SBE Rule 2360.2.12.

Student: means a person age three through age twenty-one.

Student who requires additional support: means a student who meets the criteria defined in 16 V.S.A. §
2942(8).

Tuition: means funds paid by a school district fo an approved independent school for general education
in accordance with SBE Rule 2225.

Section 2223 Procedures for Approved Independent Schools and Approved Independent
Schools Ineligible to Receive Public Funds.

Every person or entity desiring to operate an approved independent elementary or secondary school
shall apply in writing to the Secretary. An application shall meet the requirements of SBE Rule
2226(Application).

Upon receipt of an application for initial approval or renewal of approval, the Secretary shall appoint a
review committee of at least two persons.

2223.1 Visit.

The review committee shall visit the school. To the extent possible, the visit shall be coordinated by the
Secretary with other agencies of state government that inspect such facilities.

2223.2 Report.

The committee shall write a report, including a written initial recommendation regarding approval, to
the Secretary. A copy of the initial recommendation shall be provided at the same time to the applicant.
The applicant shall be given 30 days to respond before the Secretary makes a final recommendation
regarding approval to the State Board. The Secretary’s final recommendation shall contain the findings
of other agencies of state government that inspect such facilities.

2223.3 General Conditions for Approval.

Approval shall be recommended for an independent school offering elementary or secondary education
that provides a minimum course of study pursuant to 16 V.S.A. § 906 and that substantially complies
with all statutory requirements for approved independent schools and the Board’s rules for approved
independent schools, including Rule 2226 and Rule 2227. Effective July 1, 2023, an independent school
that intends to accept public tuition must also meet the requirements of SBE Rule 2229. Effective July 1,
2023, a school meeting approval requirements in SBE Rules 2226 (Application) and 2227 {Approval) but
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not Rule 2229 (Approval to Receive Public Tuition, Special Education Approval) may be recommended
for approval but may not receive public tuition.

2223.4 Review.

The Secretary shall designate a date for action by the Board. Officials of the school shall be notified of
this date.

2223.5 Renewal.

Not less than six months prior to expiration of a school’s approval, the Secretary shall send an
application packet and a letter notifying the school when the site visit will occur and that the completed
application must be received from the school not later than 30 days prior to the scheduled site visit.

2223.6 Extension.

Approval of a school completing a timely application for further approval shall extend until the Board
acts on further approval.

2223.7 Termination.

Approval of an independent school that fails to complete timely application for further approval shall
terminate on the date specified in the most recent approval action.

2223.8 Revocation or Suspension of Approval.

Prior to recommending revocation or suspension of approval, the Secretary shall initiate a formal
investigation pursuant to rule 2223.9 (Complaints; Investigations). Following the formal investigation,
the Secretary shall share the findings with the Council of Independent Schools. The Council shall
consider the findings from the investigation and the Secretary’s proposed resolution and issue a written
opinion on the same. If, after receiving the Council's opinion, the Secretary determines that revocation
or suspension of approval is warranted, the Secretary shall notify the State Board of the
recommendation and provide notice to the school. The State Board shall hold a hearing pursuant to 3
V.S.A. chapter 25 to consider the Secretary’s recommendation.

(a) After providing an opportunity for hearing, the Board may revoke, suspend, or impose
conditions on the approval of an approved independent school for:
(1) Failure to demonstrate that the school has the resources required to meet its stated
objectives;
(2) Failure to comply with statutory requirement or the Board’s rules for approved independent
schools;
(3) Failure to report any of the financial events listed in (b) below; or
(4) Failure to make an annual enroliment report to the Secretary as required by 16 V.S.A. §
166(b){(4).
(b) An approved independent school shall report to the Secretary within five days after its
knowledge of any of the following events, unless the failure is de minimus:
(1) The school’s failure to file its federal or State tax returns when due, taking into account
permissible extensions of time;
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(d)

(e)

(f)

(g)

(2) The school’s failure to meet its payroll obligations as they are due or pay federal or State
payroll tax obligations when due;

(3) The school’s failure to maintain required retirement contributions;

(4) The school’s use of designated funds for nondesignated purposes;

(5) The school’s inability to fully comply with the financial terms of its secured installment debt
obligations over a period of two consecutive months, including the school’s failure to make
interest or principal payments as they are due or to maintain any required financial ratios;

(6) The withdrawal or conditioning of the school’s accreditation on financial grounds by a
private, State or regional agency recognized by the Board for accrediting purposes; or

{7) The school’s insolvency as defined in 9 V.S.A. § 2286(a).

If the State Board reasonably believes that an approved independent school lacks the financial

capacity to meet its stated objectives during the period of its approved status, the Board shall so

notify the school in writing and shall act in accordance with the procedure set forth in 16 V.S.A.

§ 166(b)(8)(B).

If the State Board, after having provided the school a reasonable opportunity to respond to the

Board’s notification, does not find that the school has satisfactorily responded or demonstrated

its financial capacity, the Board may establish a review team that, with the consent of the

school, includes a member of the Council of Independent Schools, to:

(1) Conduct a school visit to assess the school's financial capacity;

(2) Obtain from the school such financial documentation as the review team requires to
perform its assessment; and

(3) Submit a report of its findings and recommendations to the State Board.

If the State Board concludes that an approved independent school lacks financial capacity to

meet its stated objectives during the period of its approved status, the State Board may take any

action that is authorized by this section.

In considering whether an independent school lacks financial capacity to meet its stated

objectives during the period of its approved status and what actions the State Board should take

if it makes this finding, the State Board may consult with, and draw on the analytical resources
of, the Vermont Department of Financial Regulation.

Information provided by a school under this section that is not already in the public domain is

exempt from public inspection and copying under the Public Records Act and shall be kept

confidential according to 16 V.S.A. § 166(b)(8).

2223.9 Complaints; Investigations.

(a)

(b)

The Secretary shall conduct an initial investigation of reports or complaints related to the
approval standards and laws that apply to approved independent schools. If, following an initial
investigation, the Secretary finds a violation of approval standards or laws that apply to
approved independent schools, the Secretary should first determine whether the matter can be
resolved through informal means, such as by provision of regulatory guidance, and confirm that
corrective action is taken by the school. If the Secretary determines that informal means are not
appropriate to the violation or if the matter has not been resolved informally, the Secretary may
place the approved independent school on probation.

At any time, the Secretary may convene a review team to conduct a formal investigation
without first attempting an informal resolution or imposing probation.
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(c) An approved independent school may appeal the imposition of probation to the State Board by
requesting a hearing as provided above.

(d) The Secretary shall maintain a register of all complaints that result in imposition of probation or
a formal investigation, which shall be a public record and which shall include the general nature
of the complaint and action taken by the Secretary.

(e) Formal Investigations
(1) The school shall receive notification of the complaint unless contraindicated by the particular
facts.

(2) If the Secretary determines that a formal investigation is warranted, the Secretary shall
appoint a review team of at least two persons including a member of the Council of
Independent Schools. The team will conduct the investigation and will inform the Secretary and
the school of the results. The process in SBE Rule 2223.8 shall then apply.

(3) Reports of drug or alcohol use shall be referred to the state's attorney for the county in
which the school is located. Reports of child abuse or neglect shall be reported to the
Department for Children and Families. Reports concerning the safety of facilities, water supply,
electricity, plumbing, or waste disposal systems shall be referred to the appropriate agency.

Section 2224 Reciprocity for Approved Independent Schools and Approved Independent
Schools Ineligible to Receive Public Funds.

Approval may be granted without committee evaluation and the approval process in the case of any
school accredited by a state or regional agency recognized by the State Board for accrediting purposes.
In addition to the accrediting agencies listed in SBE Rule 7320, which the Board shall continue to
recognize until July 1, 2024, the State Board recognizes the Association of Independent Schools in New
England and the New England Association of Schools and Colleges. Any accreditation from a recognized
accrediting agency that is valid for more than five years must be supplemented with an interim report
from the accrediting agency which should be submitted to the Agency by the accrediting agency or the
school during the last year of its five-year approval. This interim report must provide such information as
is necessary to assure the State Board that the school is meeting the approval standards. If such proof of
compliance with approval standards cannot be shown, then the school must undergo the approval
process. A school accredited by a state or regional agency recognized by the State Board school shall
notify the Agency within five days of a change to its accreditation.

Section 2225 Tuition from Public Funds.
2225.1 Tuition for Independent Schools in Vermont.

Tuition shall not be paid from public funds to any independent elementary or secondary school in
Vermont unless the school satisfies the requirements in SBE Rule 2226 {Application), SBE Rule 2227
(Approval), and SBE Rule 2229 (Approval to Receive Public Tuition, Special Education Tuition).
Notwithstanding this prohibition, tuition may be paid from public funds in cases where:

(a) There is an order from a court or from a due process hearing pursuant to SBE Rule 2365.1.6
requiring such payment, or

(b) The Secretary has approved an exception for a placement in an independent school pursuant to
SBE Rule 2230.1.
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2225.2 Tuition for Out of State Schools

Tuition to be paid to an independent school in another state shall be made in accordance with 16 V.S.A.
§828..

Section 2226 Application for Approved Independent Schools and Approved Independent
Schools Ineligible to Receive Public Funds.

An application for initial approval or renewal of approval shall contain the following:

2226.1 The name and address of the school.
2226.2 A statement of the school's philosophy and purpose.
2226.3 A description of the school enroliment including a statement of how it is designed to serve
children with disabilities.
2226.4 Adescription of the plan of organization for the school including its governance, faculty, and
student body, and the names and addresses of the governing board.
2226.5 Adescription of the curriculum, methods of instruction, evaluation procedures and special
services that the school has designed to achieve its educational objectives and to provide a
minimum course of study as defined in 16 V.S.A. § 906.
2226.6 Demonstration that the school substantially complies with all statutory requirements for
approved independent schools, with documentation of the following:
(1) A statement of nondiscrimination, posted on the school’s website and included in the
school’s application materials, that is consistent with the Vermont Public Accommodations
Act, Title 9 Vermont Statutes Annotated, Chapter 141 and the Vermont Fair Employment
Practices Act, Title 21 Vermont Statutes Annotated, Chapter 495.

(2) An assurance, signed by the Head of School, that the school complies with the Vermont
Public Accommodations Act in all aspects of the school’s admissions and operations.

(3) A description of physical facilities including plant, materials, and equipment and
assurances that the facilities meet all applicable State and federal requirements.

2226.7 Evidence of compliance with local, State, and federal requirements pertaining to the health
and safety of students.
2226.8 Statements regarding professional staff including:
2226.8.1 Professional Staff qualifications.
(1) A job description for each position or a statement describing training, experience, and
degree(s) required for each position.
{(2) Aresume, vita, or description of appropriate qualifications for each current staff
member.
(3) Current assignment of each professional staff member.
2226.8.2 Professional Staff Development.
(1) A general statement of the institution's expectations for professional growth of staff.
(2) A statement describing the school's inservice training and financial and other support
given to staff for professional development.
(3) A description of professional development in the prior two years.
2226-8.3 Professional Environment.
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(1) Alist of staff and length of service.
(2) A description of staff meetings.
(3) A description of other staff duties that are not related to teaching or administration
duties.
2226.9 Evidence of financial capacity, which may be shown by one of the following:
(1) An audit letter by a certified accounting firm from the present or prior year describing
financial capacity;
(2) A notarized letter summarizing the financial status within the present or prior fiscal year
signed by the board of directors or governing body;
(3) An audit from the present or prior fiscal year performed by a certified accounting firm; or
(4) A statement of financial capacity of a private, state, or regional agency recognized by the
State Board for accrediting purposes concerning the school's financial capacity.
2226.10 The school calendar.
2226.11 Copies of publications for distribution to applicants for admission including the statement
required by 16 V.S.A. § 166(b)(3).

Section 2227 Approval of Application.

The Board shall approve an independent school that offers elementary or secondary education if it finds,
after opportunity for hearing, that the school provides a minimum course of study pursuant to 16 V.S.A.
§ 906 and that it substantially complies with the Board’s rules for approved independent schools.

in-order to be approved, an independent school that operates a boarding program, enrolls students as

“boarding students, or operates a residential treatment program shall be accredited by a state or regional

agency recognized by the State Board for accrediting purposes or shall be licensed as a residential child
care facility by the Department for Children and Families. This requirement does not apply to an
independent school that enrolis only day students.

The Board shall make the following findings prior to approval:
2227.1 The description of the school in the approval application is accurate.

2227.2 The course of study offered is adequate to meet the educational purposes of the school and
to provide a minimum course of study that is age and ability appropriate.

2227.3 The school has available support services necessary to meet the requirements of a minimum
course of study and its educational purposes, including library services, administrative services,
guidance and counseling services, and a system of records by which student progress may be
assessed.

2227.4 The school has classroom, laboratory, library, and other facilities necessary to operate its
program.
2227.5 The school employs professional staff who are qualified by training and experience in the
areas in which they are assigned as measured by the following:
2227.5.1 Forteachers, a minimum of a bachelor's degree in their field of instruction or
substantially equivalent time in training and experience in their field of instruction.
2227.5.2 For all professional staff, relevant experience and/or training in other programs not
related to teaching or administrative duties to which they are assigned.
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2227.6 The school has an adequate program of continuing professional staff development as
demonstrated in the application.

2227.7 The school employs a sufficient number of professional staff for the population served.

2227.8 The school substantially complies with all statutory requirements for approved
independent schools and the Board’s rules for approved independent schools including
nondiscrimination in admissions and operations and requirements relative to its facilities, fire drills,
and the immunization of its students against disease.

2227.9 The school maintains a register of the daily attendance of each of its enrolled students.

2227.10 The school maintains an operating schedule that includes a total number of instructional
hours each year that is not less than that required of a public school serving the same grades.

2227.11 The school has the financial capacity to carry out its stated objectives for the period of
approval. For purposes of these rules, “financial capacity” means that anticipated revenue and funds
on hand are sufficient to meet a school’s stated objectives.

2227.12 The school complies with the requirements of 16 V.S.A. § 255 relating to criminal record
checks and checks of the Child Protection Registry and the Vulnerable Adult Abuse, Neglect, and
Exploitation Registry.

2227.13 The school complies with legal requirements concerning nondiscriminatory school
branding.

2227.14 The school has adopted a policy on record maintenance and retention that, at minimum,
provides for the timely and confidential disposition of student records in the event of the school’s
closure.

Section 2228 Length of Approval.

The State Board may grant initial approval for not more than two years, and renewal of approval for not
- more than five years.

Section 2229 Approval to Receive Public Tuition, Special Education Approval.
2229.1 Enroliment: Requirements for Approved Independent Schools, Students, and LEAs.

a) Each approved independent school shall publish, maintain and follow a written enroliment policy
which, at minimum, shall provide the following:
1) That the student or the parent of a student seeking to attend the approved independent
school shall voluntarily submit an application;

2} Any special considerations or requirements for a student’s acceptance for enroliment, none
of which shall disadvantage a student based on the student’s membership in a protected class,
the student’s actual or suspected disability, or the student’s socioeconomic status;

3) The school’s process for making enrollment decisions when the number of applicants exceeds
capacity;
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4) That a student shall be accepted for enroliment in a non-discriminatory manner and
consistent with the school’s written enrollment policy. No student shall be denied acceptance
for enrollment if the reason for denial is that the student is disabled as defined in section 504 of
the Rehabilitation Act of 1973 as amended or that the student is eligible for special education or
undergoing the comprehensive evaluation process for special education. No student shall be
denied acceptance for enroliment on the basis of race, creed, color, national origin, marital
status, sex, sexual orientation, or gender identity or any other classification protected by federal
or State law. '

b) Upon the student’s acceptance for enroliment, the student’s |EP team shall meet to determine how
the student’s services shall be provided. The approved independent school and the LEA shall follow the
procedures in 2229.4, after which the student shall be enrolled in the approved independent school or,
upon the decision of the hearing officer in Rule 2229.4(f), below, the IEP team shall consider an
alternative enrollment for the student.

c) When a publicly funded student seeks to attend an approved independent school after the start of
the school year, upon the student’s acceptance for enrollment, the student shall be provisionally
enrolled consistent with the procedures in Rule 2229.4, during which time the LEA of residence shall
agree to pay tuition on the student’s behalf until the procedures in 2229.4 have been completed and the
student is enrolled, or until the hearing officer issues a decision pursuant to subsection Rule 2229.4(f),
below.

d) This Rule, 2229.1, shall not apply to a therapeutic independent school.

2229.2 Staffing.

An approved independent school is not required to demonstrate that it has the resources to serve every
category of special education as defined under Board rules in order to be approved or retain its approval
to receive public funding for general tuition. Therapeutic independent schools shall have the capacity to
serve the needs of students they are designed to serve.

The Secretary shall establish minimum standards of services for students receiving special education
services in independent schools in Vermont.

2229.3 Assurances.

The approved independent school shall demonstrate that it has the ability to serve all students with
disabilities by:

(a) Demonstrating an understanding of special education requirements, including:
(1) Provision of a free and appropriate public education in accordance with federal and State

law.
(2) Provision of education in the least restrictive environment in accordance with federal and

State law.
(3) Characteristics and educational needs associated with any of the categories of disability or

suspected disability under federal and State law.
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(4) Procedural safeguards and parental rights, including discipline procedures, specified in
federal and State law.

(b) Committing to implementing the IEP of an enrolled student with special education needs,
providing the required services, and appropriately documenting the services and the student’s
progress.

(c) Employing or contracting with staff who have the required licensure to provide special
education services.

(d) Agreeing to communicate with the responsible LEA concerning:

(1) Development of, and any changes to, the IEP.
(2) Services provided under the IEP and recommendations for a change in the services
provided.
(3) The student’s progress.
(4) Maintenance of the student’s enroliment in the independent school.
(5) Identification of students with suspected disabilities.
(e) Committing to participate in dispute resolution as provided under federal and State law.

2229.4 Procedure for Ensuring the Provision of Special Education Services to Publicly Funded Students
in Approved Independent Schools.

a) Upon the acceptance for enroliment of a student with an individualized education program in an
approved independent school, the LEA of the student’s residence shall convene an [EP or 504 team
meeting within 30 days. When practical, the meeting shall be held prior to the start of the academic year
in which the student is enrolled. The approved independent school shall designate personnel to
participate in the |EP or 504 meeting. At the meeting, the team, which includes the parent, and the
student where appropriate, shall determine how to ensure the provision of a free and appropriate
public education in accordance with the student’s IEP.

b) The LEA and the approved independent school together with the student’s IEP team shall work
collaboratively to ensure the student’s services are provided in accordance with State and federal law.
Services shall be provided in a timely manner, beginning with the first day of the school year when
possible. It is the intent of the State Board that the LEA and the approved independent school will
identify solutions that minimize the loss of instructional hours to the student. The Agency shall provide
technical assistance to the LEA and the approved independent school upon request.

c) For placement purposes under the IDEA, the IEP team shall ensure the IEP process reflects the
student’s choice of enroliment in the approved independent school, notwithstanding SBE Rule
2354.3(a)(2). In this context, “placement” refers not to the specific site of the educational placement,
but to the provision of special education and related services.

d) The student’s special education and related services shall be provided in the least restrictive
environment.

e. To ensure the provision of services in the student’s IEP, the approved independent school and the LEA
may use any or all of the methods listed below to ensure the provision of those services, including:

1. The approved independent school recruiting and hiring special education or other
professional or paraprofessional staff;
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2. The approved independent school contracting directly with service providers to provide the
services at the independent school if the services are not otherwise available at the
independent school.

3. The approved independent school contracting with the LEA to provide the services.

4. The LEA providing the services at a public school operated by the LEA or another public
school.

f. If there is a dispute between the LEA and the approved independent school over whether the
student’s special education services can be provided in accordance with the student’s |IEP at the
independent school or otherwise, the LEA shall initiate a hearing before an independent hearing officer,
the costs of which shall be borne equally between the LEA and the independent school, within 30 days
of the impasse.

g. If the hearing officer determines the approved independent school is unable to provide the required
IEP services due to an inability to retain qualified staff, the LEA shall immediately convene an IEP
meeting to consider alternatives.

1. The approved independent school shall not be subject to any disciplinary action or revocation
of its approval by the Board under Rule 2223.8 due to its failure to enroll or continue to enroll
the student.

h. This Rule, 2229.4, shall not apply to a therapeutic independent school.

2229.5 Out-of-State Programs.

(a) Unless otherwise determined by the Board, in order for an out-of-state independent school to
be approved to receive public funds for special education purpose-s by the Board, the school
shall be approved by the host state for the purpose of providing special education and related
services to children with disabilities within that state. Any limitation by the host state on an
independent school's special education approval, such as by category of disability served, or
other comparable standard, shall also apply to the school's special education approval in
Vermont.

(b) Rates paid for tuition, room, and board for students receiving special education in out-of-state
schools shall not exceed the allowable costs approved by the authorized body in the state where
the school is located, except in exceptional circumstances approved by the Secretary.

2229.6 Approval Procedures to Receive Public Funds.

(a) Application for public funds approval shall be made at the time of application under SBE Rule
2223 et seq. An independent school that has already obtained independent school approval
from the Board may at any time submit an application for public tuition approval to the
Secretary.

(b) Application for special education funding approval shall be submitted in writing to the Secretary
in accordance with the format prescribed by the Secretary.

(c) The procedures for public tuition approval shall be the same as those for approval in accordance
with SBE Rule 2223 et seq. To the extent possible, these procedures shall occur simultaneously.
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2229.7 Notification.

After receiving approval for public tuition, an approved independent school shall notify the Secretary
within a reasonable time of any significant changes to its special education program, professional staff,
governance, financial capacity, or facilities. The Secretary may, upon such notification, gather additional
information from the school, including by means of a site visit. As a result, the Secretary may return to
the Board for a change in the school's approval for public tuition purposes. If the Secretary petitions the
Board under Rule 2223.8 for a change to a school’s approval status, the Council of Independent Schools
and the subject independent school shall be notified and have an opportunity to be heard by the Board.
If the school disagrees with the proposed change to its approval status, the Board shall hear the matter
in accordance with the requirements of SBE Rule 1230, et seq.

2229.8 Minimum Level of Service.

Approved independent schools shall be deemed to offer a minimum standard of service to a child, as
required by 16 V.S.A. § 2973, if those services are offered according to a written agreement with the
sending responsible agency, as required by SBE Rule 2231.

Section 2230 Placement Prohibition.

No responsible agency, as defined by SBE Rule 2360.3, or LEA shall make a special education placement
in an independent school that has not been approved to receive public tuition pursuant to the
conditions in Rule 2229, unless the placement is pursuant to:

(a) Rule 2230.1;
(b) A court order; or
(c) A hearing officer’s order.

2230.1 Exceptional Circumstances - Approval Process.

Upon application by a responsible LEA, the Secretary may permit, in exceptional circumstances, a special
education placement in an independent school that is approved pursuant to SBE Rule 2223, et seq. but
that has not been approved to receive public tuition under Rule 2229. In instances in which the
Secretary grants such approval, tuition and associated otherwise allowable costs shall be reimbursable
under subchapter 2 of Chapter 101 of Title 16 of the Vermont Statutes Annotated. Any person aggrieved
by the Secretary’s decision may file an appeal with the State Board pursuant to 16 V.S.A. § 828.

(a) Exceptional circumstances exist when:

(1) After reasonable efforts, the LEA cannot locate an appropriate public or independent school
approved for special education purposes pursuant to SBE Rule 2229 to serve children with
the category of disability under which the child was determined to be eligible for special
education; and

{2) The proposed placement is deemed appropriate by the child's IEP team.

{b) The Secretary may specify conditions under which the placement is to be carried out.

Section 2231 Written Agreements Required.

2231.1 Agreement as to Costs. |
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(a)

(b)

(c)

(d)

In order to obtain approval to receive public tuition, an independent school shall assure the
State Board that, prior to enrolling a child pursuant to Rule 2229.1, the school will enter into a
written agreement with the LEA committing to the requirements set forth in SBE Rule 2229.3
and ensuring that qualified school personnel will attend planning and all IEP meetings for the
student. The agreement shall outline tuition, room, board, and other costs associated with the
child's attendance. For children on an IEP who are placed by a state agency or a designated
community mental health agency, or any other agency defined by the Secretary, in accordance
with 16 V.S.A. § 2948, the agreement shall be with the Secretary. In the instance of an
emergency placement, such provisions shall be agreed upon within 30 days of the child's
enroliment.

The Secretary shall consult with independent schools in the State and determine maximum rates
for tuition, and room and board for residential placements. These rates shall be published each
year by November 30. Any amount charged by an approved independent school for tuition shall
not exceed the school’s actual or anticipated costs of providing special education services to the
student and shall not exceed the maximum rates set by the Secretary, provided that the
Secretary may permit charges in excess of the maximum rates if the Secretary deems it
warranted.

An approved independent school that enrolls a student with an IEP pursuant to Rule 2229.1 may
bill the responsible LEA for the excess special education costs beyond those covered by general
tuition. Reimbursement of the excess costs shall be based on the direct-cost rates approved by
the Secretary for services actually provided to the student consistent with the Agency of
Education Technical Manual for special education cost accounting.

An approved independent school that enrolls a student under SBE Rule 2229.1 shall provide
documentation to the Secretary in order to ensure that the amounts charged are reasonable in
relation to special education services provided by the school.

2231.2 Agreement as to Non-Instructional Services.

In order to obtain approval to receive public tuition, an independent school shall assure the Board that,
within thirty days of enrolling a child with an IEP, the school will enter into a written agreement with the
sending LEA or other responsible agency as to the division of responsibility for performance of non-
instructional services, including compliance with special education procedural requirements. For
children placed by a state agency or a designated community mental health agency, or another agency
defined by the Secretary, this agreement shall be with the LEA that has educational planning
responsibility for the child.

Section 2232 Rate Approval for Therapeutic Approved Independent Schools.

(a)

(b)

The Secretary shall set, after consultation with independent schools, the maximum tuition rate
to be paid by the Agency and supervisory unions or school districts to therapeutic independent
schools. The rate for each therapeutic independent school shall be no more than the costs that
are reasonably related to the level of services provided by the school.

If a therapeutic independent school does not submit an application for rate approval by
November 15, the most recent approved rate will be in effect for the following school year. The
Secretary may review an approved rate at any time. An approved rate may be reviewed at any
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time on request of the school based on extraordinary circumstances. Therapeutic schools will

supply information as requested by the Secretary.

(c) A therapeutic school’s most recently approved rate shall be adjusted annually by the Secretary
according to the National iIncome and Product Accounts (NIPA) Implicit Price Deflator for State
and Local Government Consumption Expenditures and Gross Investment as reported by the U.S.
Department of Commerce, Bureau of Economic Analysis. The Secretary shall announce the
inflation rate to allow for sufficient time for submission of an application for approval of a new
rate under subsection (d) in the event the therapeutic school determines such an application is
needed. The annually-inflated rate shall become the most recently approved rate.

(d) A therapeutic school requesting a new rate shall submit an application for approval of a new
rate to the Secretary by November 15 for tuition, related services, room, and board based upon
the actual or anticipated costs that are reasonably related to providing educational services.
Schools that also receive rates from the Agency of Human Services shall submit an application
for approval of a new rate to the Secretary by May 1. Reported costs shall be only those that are
net of other available restricted revenue sources. To demonstrate that the rate requested by the
therapeutic school meets this standard, the therapeutic school shall submit to the Secretary the
following:

(1) Costs for each of the following categories, reported at the general ledger account
description level, submitted in accordance with the Generally Accepted Accounting
Principles published by the Financial Accounting Standards Board:

(A) Salaries for all employees and full-time equivalents as applicable
(B) Program-related Contractual Services
(C) Operations-related Contractual Services
(D) General Operating

(E) Program

(F) Travel/Transportation

(G) Building — Direct

(H) Building — Allocated

(1) Admin | — Allocated

(1) Admin Il — Allocated

(K) Fringe — Allocated

(2) The school’s proposed operational capacity, which shall be supported by a narrative that
describes how the proposal reflects relevant circumstances including three-year historic
enroliment, student acuity or changes in student acuity, availability of faculty and staff,
physical space, anticipated demand for placements or change in anticipated demand for
placements, and other considerations.

{e) Atherapeutic school submitting an application for rate approval for the first time may submit
the application at any time pursuant to this subsection.

(f) If the Secretary determines an application for new rate approval submitted under subsection (d)
is incomplete, then the therapeutic school shall have 10 working days to complete the
application following notice that its application is incomplete.

{(g) The Secretary shall evaluate each element of the application for new rate approval submitted
pursuant to subsection (d) and determine whether the school has demonstrated that the cost
associated with each element is reasonably related to the level of services provided by the
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school. In determining whether a cost is reasonably related to the level of services, the Secretary

will consider the following: direct-cost rates approved by the Secretary pursuant to 16 V.5.A. §

2973(b), costs approved for other therapeutic schools, regional differences in costs,

demonstrated difficulty filling certified or licensed positions, tenure of faculty and staff, student

acuity, educational model, students’ need for stability in educational placement, and other

aspects of program and student need documented in the application. Prior to conducting cost

comparisons with applicant data, the Secretary shall: '

(1) Establish standards for developing and applying a database of comparable information to be
utilized in rate determinations, and publish the standards on the Agency’s website.

(2) Annually update the database of comparable information.

(3) Implement a procedure to document and retain the process and basis for each
determination, including the comparable data applied.

(h) The Secretary shall determine the rate on a per-student basis by dividing the total costs
determined in subsection (g) by the school’s approved operational capacity, which shall be
determined by the Secretary from the information provided in subsection (d)(2).

(i) The Secretary shall notify a therapeutic school that has submitted an application for new rate
approval pursuant to subsection (d) of the final rate approval by January 15.

(i) After the Secretary approves a rate for a therapeutic school, the school shall not exceed that
rate until such time as a new tuition rate is approved by the Secretary. In the case of a service
required by a student’s IEP that is not included within the school’s approved rate, the LEA shall
decide whether to contract for the service with the therapeutic school. The LEA shall provide
notice of its decision to the Secretary within 5 days.

(k) A therapeutic school that is not satisfied with the final rate may request reconsideration by the
Secretary. Requests for reconsideration shall be made in writing to the Secretary within 30 days
of the final rate approval. Upon receiving the Secretary’s answer regarding reconsideration, if
the therapeutic school is not satisfied, it may file an appeal with the State Board in accordance
with the requirements of SBE Rule 1230, et seq. Alternatively, a therapeutic school may appeal
to the State Board pursuant to SBE Rule 1230, et seq. without first seeking reconsideration by
the Secretary. The State Board's determination of the appeal shall be final.

2233 Standards and Regulations.

The State Board shall afford the opportunity for approved independent schools to participate in the
development and revision of State standards that apply to independent schools.

CORRECTIONS PROGRAMS
Section 2234 Corrections Education Program.

The Secretary shall conduct a review of the Corrections Education Program in accordance with the
procedures and standards contained within SBE Rules 2220 through 2229.

TUTORIAL PROGRAMS

Section 2235 Approval of Tutorial Programs.

Statutory authority: 16 V.S.A. § 828.
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2235.1 Definitions.

"Tutorial program" means education provided to a student who is placed in a short-term program that is
not administered by an LEA. The purpose of the program is to provide evaluation and/or treatment. This
does not include home based tutorials, programs operated by a public school or collaborative, or a
program of an independent school that has been approved under 16 V.S.A. § 166. The average length of
stay for children in a tutorial program shall be not more than six months. The Secretary may waive the
average length of stay time period for individual programs, based upon needs of the children served by
the program.

2235.2 Procedures for Approval
2235.2.1 Application.
An application for approval or renewal of approval as a tutorial program shall include the following:

(a) Name, address, telephone number of the tutorial program.

(b) Name of the Chief Executive Officer or contact person.

(c) A statement of the tutorial program's purpose and objectives.

(d) A description of the tutorial program’s enrollment, including a statement of whom it is designed
to serve.

(e) A description of the plan of organization for the tutorial program.

(f) A tutorial program calendar.

2235.2.2 Review.

Upon receipt of an application for approval, the Secretary shall appoint a committee of at least two
persons to review the application and visit the tutorial program. '

2235.2.3 Report to the Secretary.

The appointed committee shall present a written recommendation regarding possible approval to the

Secretary. A copy of the recommendation shall be sent to the tutorial program. The applicant shall be

given at least 30 days to respond before a recommendation regarding approval or disapproval is made
by the Secretary to the State Board.

2235.2.4 Board Action.

The Secretary shall recommend approval or disapproval for action by the State Board at its next regular
meeting. Officials of the tutorial program shall be notified of this meeting date.

2235.2.5 Term of Approval.

The State Board may grant approval for a term of not more than two years. The tutorial program shall
be approved prior to receiving tuition payments from a public LEA.

2235.2.6 Renewal.

Not less than three months prior to expiration of a tutorial program's approval, the Secretary shall send
an application packet and a letter notifying the program when a site visit will occur. The completed
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application shall be received from the tutorial program not later than 30 days prior to the scheduled site
visit.

2235.2.7 Denial, Revocation, or Suspension of Approval.

Prior to recommending denial, revocation, or suspension of approval to the State Board, the Secretary
shall notify the tutorial program of the reasons for the proposed action and shall afford the tutorial
program an opportunity to be heard by the Board. Approval of a tutorial program shall be revoked or
suspended by the Board based on a finding that the tutorial program no longer meets the criteria for
approval.

2235.2.8 Standards and Regulations.

The State Board shall afford the opportunity for approved tutorial programs to participate in the
development and revision of State standards that apply to tutorial programs.

2235.3 Criteria for Approval.

In order for a tutorial program to obtain approval or renewal of approval from the State Board, the
program shall meet both the general and special education requirements in the following areas:

{a) The instruction and methods of instruction offered are age and ability appropriate for the child,
and are coordinated with the child's responsible LEA as set forth in subsection (j) below.

(b) The tutorial program has sufficient facilities and materials or access to other facilities and
additional materials as necessary to provide an appropriate education.

(c) The tutorial program's facilities and operation comply with local, State, and federal
requirements pertaining to the health and safety of children.

(d) The tutorial program employs an adequate number of professional staff for the population
served and these staff members are qualified by training and experience in the areas to which
they are assigned.

(e) Teachers providing or supervising the provision of special education have licensure and
endorsement as would be required for the equivalent work in a Vermont public school.

(f) All professional staff have relevant experience and/or training in the duties to which they are
assigned. i

(g) The tutorial program maintains a register of the daily attendance of each of its students and
reports the attendance to the responsible LEA.

(h) The tutorial program maintains an operating schedule that includes instruction for no less than
ten hours per week unless inconsistent with medical and/or educational recommendations. The
operating schedule shal! be sufficient to ensure that the instructional services address the
individual needs of a child with disabilities and are consistent with the child's IEP.

(i) The tutorial program has the financial capacity to carry out its educational purposes for the
period of approval.

(i) The tutorial program coordinates educational services with the responsible LEA, including credit
for coursework for high school, and coordinates with other responsible agencies such as the
Department for Children and Families, community mental health centers, and family-parent
child centers by:
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(1) Contacting the responsible LEA(s) (see 16 V.S.A. § 1075) in order to access school records
and determine the special education status of the child.

(2) Reviewing the IEP, the child's needs, and the tutorial’s own ability to implement the IEP.

(3) Making a formal referral for a special education evaluation to the responsible LEA, if when
receiving a child, the child is suspected of having a disability.

(4) Maintaining educational records and disclosing them to the responsible LEA and the child's
parents, unless restricted by statute, court order, or other legally binding document
specifically revoking those rights.

(5) Participating in evaluation procedures and in the development of IEPs, including plans for
reintegration and transition services.

(6) lmplementing IEPs.

(7) Providing prior notice to the responsible LEA regarding the need for a change in a child's
program or placement, including long-term suspension or expulsion.

(k} In order to obtain approval, a tutorial program shall meet special education standards that apply
to state and local education agencies. This shall be evidenced by the maintenance and
implementation of written policies or procedures, as appropriate, in at least each of the
following areas:

(1) Admissions.

(2) Discipline.

(3) Significant change in placement.

2235.4 Rate Approval for Non-Residential Tutorial Programs.

(a) Each tutorial program shall annuaily report its rates for tuition, related services, and room and
board, if applicable, to the Secretary on a form prescribed for that purpose.

(b)Y The rates that a tutorial program charges for tuition, related services, and room and board shall
be reasonably related to the actual costs of the services provided. Reasonable relationship shall
be determined by utilizing generally accepted accounting principles, such as those set forth in
the Handbook (1) for Financial Accounting of Vermont School Systems.

(c) The Secretary shall review each tutorial program's annual rate report. If the Secretary concludes
that a tutorial program's rates are not reasonably related to the services provided, the Secretary
shall make a determination as to the maximum rate that public school districts and the Agency
would pay to the tutorial program for those services and offer the tutorial program an
opportunity for explanation regarding why the maximum rate the Agency would pay is not
adequate. If the explanation is not satisfactory, the Secretary shall refer the matter to the State
Board.

(1) Upon such referral by the Secretary, the State Board shall conduct a formal proceeding in
accordance with the requirements of SBE Rule 1230, et seq.
(2) The State Board's determination shall be final.

DISTANCE LEARNING SCHOOLS
Section 2236 Approval of Distance Learning Schools.
Section 2237 Statutory Authority.

16 V.S.A. § 166(b)(6).

Page 18 of 30



Section 2238 Definition.

A "Distance Learning School" means an independent school that offers a program of elementary or
secondary education through correspondence, electronic mail, satellite communication, or other means
and that, because of its structure, does not meet some or all the rules of the State Board for approved
independent schools and is ineligible to receive public tuition payments pursuant to 16 V.S.A. §
166(b)(6).

Section 2239 Procedures and Standards.

The distance learning school shall meet the procedures and standards set forth in Rules 2220-2228
above that, because of its structure, can be applied, and the following rules:

(a)
(b)

(c)

(d)

(e)

(f)

(8)

(h)

The distance learning school's business and administrative offices are located in Vermont and

are sufficient to meet the needs of the school.

The distance learning school follows Vermont requirements for incorporation pursuant to Titles

11, 11A, and 11B of the Vermont Statutes Annotated.

The distance learning school offers an educational program that is developed and assessed by

staff who are other than the parents of the students and who are either employed by the school

or under contract with the school.

The distance learning school has policies and procedures to:

(1) Enroll students who reasonably can be expected to benefit from the instruction offered by
the program.

(2) Measure student progress to ensure that students continue to benefit from such
instruction.

The distance learning school has policies and procedures to answer student and parent inquiries

about programs and services promptly and satisfactorily and to answer specific student

academic inquiries in a timely and beneficial way.

The distance learning school has policies and procedures for informing students and parents of

academic progress on a regular basis.

Tuition:

(1) Tuition policies, including tuition collection practices, are written, clear, and provided to
parents in advance of enroliment, including notification that the school shall not be eligible
to receive tuition payments from school districts pursuant to'16 V.S.A. § 166(b)(6).

(2) The distance learning school has clear written policies on refunds of tuition payments for
circumstances in which students choose not to or are unable to complete the program of
instruction.

In the event that the school closes, the distance learning school has policies for:

(1) Tuition adjustment or refund.

(2) Preservation and release of student records.

POST-SECONDARY SCHOOLS

Section 2240 Certification of Post-Secondary Schools.

2240.1 Definitions.
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(a)

(c)

(d)

"Post-secondary school" means any person who offers or operates a program of college or
professional education for credit or degree. Significant changes to an existing post-secondary
school such as changing from an associate to an undergraduate degree program, or an
undergraduate to a graduate degree program, or adding a new graduate degree program shall
be considered the operation of a post-secondary school for the purposes of registration and
certification.

"A post-secondary school whose primary operation is in the State of Vermont" means a post-
secondary school that offers the majority of its courses in an institution in Vermont or that
maintains its principal administrative offices in Vermont and offers post-secondary courses in
Vermont.

"Confer a degree" and "degree-granting authority" means the act of conferring and the
authority to confer a degree to a student who has completed the requisite coursework and
other requirements in a post-secondary school doing business in Vermont. An out-of-state post-
secondary school that offers more than seventy-five percent of its credit hours toward a degree
in its Vermont affiliate must obtain a certificate of degree-granting authority in Vermont before
it may confer or offer to confer a degree.

"Business organization”, for the purposes of 16 V.S.A. § 176(d)(1), may include a corporation if
the program of education is provided solely for the employees or invitees of the corporation.

Section 2241 Certification of Post-Secondary Schools Chartered in Vermont.

2241.1 Statutory Authority.

16 V.S.A. § 176.

2241.2 [Repealed].

2241.3 Application for Certificate of Approval.

A person desiring a certificate of approval or certificate of degree-granting authority from the State
Board shall file an application with the Secretary prior to offering post-secondary credit-bearing courses
or programs and prior to admitting its first student. The application shall indicate the certification sought
and shall include a description of the school that contains the following:

(a)

(b)
()

(d)
(e)

(f)

(e

The name, location and legal nature of the school, including a copy of the articles of association
or other documents descriptive of the legal nature of the school.

The credits or degree(s) that the school proposes to offer.

The time schedule by which the school intends to implement the program for which certification
is sought.

The purpose and philosgphy of education of the school.

The organization of the school, including a description of its governance, administration, and
affiliation with other organizations for the provision of services or programs.

A description of the financial resources and policies of the school including its present and
anticipated future assets, sources of funding and revenue, start-up costs for proposed programs,
and operating budget. Assets and income and expenditures for the school's prior fiscal year shall
be presented in an audited financial statement prepared by a certified public accountant.

The school's policy regarding refund of tuition and fees collected in advance from students.
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(h) A description of the school's physical plant, library, and equipment.

(i) A description of academic programs, including their level, site, and length. The application shall
set forth the minimum credit requirements, if any.

(i) A statement regarding the school's professional staff, including its policies regarding
appointment, promotion, tenure (if applicable), dismissal, the qualifications of professional staff,
teaching and student loads, and the numbers of full-time and part-time and adjunct staff and
their non-teaching responsibilities.

(k) A description of the student body, including its size and level of education at admission,
methods of recruitment, and available financial aid resources.

(I} The official website address, a copy of all catalogues or brochures publicly distributed by the
school, and a copy of advertisements sponsored by the school to recruit students or solicit
funds.

(m) If the school is to offer credit or degree(s) through online delivery or by correspondence, a
description of those activities and proof of relevant licensure.

(n) Evidence that each applicant for enroliment is notified, in writing, on an application, enrollment,
or registration form to be signed by the applicant, that credits earned at the school are
transferable only at the discretion of the receiving school.

Section 2242 Certification of Post-Secondary Schools Not Chartered in Vermont.
2242.1 Statutory Authority.

16 V.S.A. § 176a.

2242.2 Application for Certificate of Approval.

A person desiring a certificate of approval from the State Board shall file an application with the
Secretary prior to admitting students. A person may file an application for a certificate of degree
granting authority at any time but may not admit students without having received a certificate of
approval and may not confer or offer to confer a degree without having received a certificate of degree
granting authority unless exempt under SBE Rule 2240.1, subsection (c). The application shall include a
description of the school that contains the following:

(a) The name, location, and legal nature of the school, including a copy of articles of association or
other documents descriptive of the legal nature of the school.

(b) The credits or degree(s) that the school proposes to offer.

(c) The time schedule by which the school intends to implement the program for which certification
is sought.

(d) The purpose and philosophy of education of the school.

(e) The organization of the school including a description of its governance, administration, and
affiliation with other organizations for the provision of services or programs.

(f) A description of the financial resources of the school including its present and anticipated future
assets, sources of funding and revenue, start-up costs for proposed programs, and operating
budget. Assets and income and expenditures for the out-of-state school's prior fiscal year shall
be presented in an audited financial statement prepared by a certified public accountant.

(g) The school's policy regarding refund of tuition and fees collected in advance from students.

(h) Adescription of the school's physical plant, library, and equipment.
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(i) A description of academic programs, including their level, site, and length. The application shall
set forth the minimum credit requirements, if any.

(i) A statement regarding the school's professional staff, including its policy regarding appointment,
promotion, tenure, if applicable, dismissal, the qualifications of professional staff, teaching and
student loads, and the numbers of full-time and part-time and adjunct staff and their non-
teaching responsibilities.

{k) A description of the student body, including its size and level of education at admission,
methods of recruitment, and available financial aid resources.

{) A copy of all catalogues or brochures publicly distributed by the school and a copy of
advertisements sponsored by the school to recruit students or solicit funds.

(m) If the school is to offer credits or degree(s) through online delivery or by correspondence, a
description of those activities and proof of relevant licensure.

(n) Evidence that each applicant for enrollment is notified, in writing, on an application, enroliment,
or registration form to be signed by the applicant, that credits earned at the school are
transferable only at the discretion of the receiving school.

(o) A statement of commitment to offer the full program for students to complete the programin a
reasonable length of time.

(p) Documentation of accreditation by any regional, national, or programmatic institutional
accrediting agency recognized by the U.S. Department of Education.

2242.3 Registration.

A post-secondary school seeking continued operation in Vermont after initial approval from the State
Board shall register with the Agency within one-year of receiving approval from the State Board and
annually thereafter on or before September 1. Registration shall be on a form prescribed by the
Secretary. '

Section 2243 Review Process for Post-Secondary Schools Chartered In and Outside Vermont.

2243.1 Review of Application for Certificate of Approval for Schools Chartered In and Outside
Vermont.

Upon receipt of an application for a certificate of approval, the Secretary shall appoint a review team of
no fewer than two individuals. The Secretary shall appoint persons to the review team who possess
general knowledge of post-secondary school standards and, where applicable, persons with specialized
knowledge in any particular programs offered by the school. At least one of the persons so appointed
shall be from a Vermont post-secondary school or representative organization. The team shall review
the application and shall verify its contents by, if necessary, visiting the school. The team shall present a
written recommendation regarding certification to the Secretary within 90 days of the receipt of the
completed application unless a longer period is required and explained in writing to the applicant. A
copy of the recommendation shall be provided at the same time to the applicant. The applicant shall be
given 30 days to respond and, if requested, shall be afforded a hearing before the Secretary or his or her
designee before a recommendation regarding certification is made by the Secretary to the State Board.

2243.2 Review of Application for Certificate of Degree Granting Authority.
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Upon receipt of an application for degree granting authority, which shall contain all the information
required by an application for certification of approval and information documenting that the
requirements of SBE Rule 2243.6, subsection (a) are met, the Secretary shall contact the Vermont Higher
Education Council, which shall review the application and determine the accuracy of its contents by, if
necessary, visiting the school. The Secretary may also appoint independent reviewers to accompany
representatives of the Vermont Higher Education Council reviewing the school. The Vermont Higher
Education Council shall present written recommendations regarding certification to the Secretary within
90 days of the receipt of the completed application unless a longer period is required and explained in
writing to the applicant. The independent reviewers, if appointed by the Secretary, may either join in
the recommendations of the Vermont Higher Education Council or present independent
recommendations. A copy of all recommendations shall be provided to the applicant at the same time
they are provided to the Secretary. The applicant shall be given 30 days to respond to the
recommendations and, if requested, shall be afforded a hearing before the Secretary or his or her
designee before a recommendation regarding certification is made by the Secretary to the State Board.
The State Board shall be provided with a copy of the recommendation of the Vermont Higher Education
Council and, if applicable, a copy of the recommendations of the independent reviewers.

2243.3 Renewal of Certification.

A school seeking renewal of certification shall apply in writing to the Secretary no later than six months
prior to the end of any period of certification. Where appropriate, the school may incorporate by
reference its prior application or any portion thereof. Certification of a school completing timely
application shall extend until the State Board acts on further certification. Any school seeking renewal
that has obtained initial approval to offer or operate a program of college or professional education for
credit or degree on or after January 1, 2015, shall obtain accreditation from an accrediting entity
recognized by the U.S. Department of Education, in order to be considered eligible for renewal by the
State Board within the first 10 years of operation.

2243.4 Costs of Review.

Post-secondary schools seeking a certificate of approval or renewal thereof shall be responsible for
payment of fees as detailed in 16 V.S.A. § 177 to the Agency to cover the costs of services related to the
certification. In addition, the applicant shall separately reimburse the non-Agency site visit review team
members for travel, food and, lodging expenses associated with evaluation costs. Schools seeking a
certificate of degree-granting authority shall be responsible for payment of fees as detailed in 16 V.S.A. §
177 to the Agency, a portion of which will be paid to the Vermont Higher Education Council to cover the
costs of certification. In addition, the applicant shall separately reimburse individuals serving on the
review team for travel, food, and lodging expenses associated with evaluation costs. Payment of the
costs of services related to the certification shall accompany the application and is non-refundable. An
application shall not be deemed complete until the payment is made.

2243.5 Criteria for Issuance of a Certificate of Approval.
To be issued a certificate of approval, an applicant shall demonstrate the following:

2243.5.1 Resources Required to Meet Stated Purposes.
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The school shall submit a clear and specific statement of purpose regarding the education that it intends
to provide and shall demonstrate that it has the resources, including personnel, curriculum, finances,
and facilities necessary to accomplish its stated purposes. All activities conducted by the school shall be
consistent with its stated purpose.

2243.5.2 Stability.

(a) Sources of Income. The school shall have a plan for financing each proposed degree or program.
The plan shall specify the dollar amounts and proportions of income by source, including:

(1) Tuition and fees.
(2) Other school-generated funds.
(3) Federal or State funds.
(4) Private funds.

(b) Financial Capability. The school shall demonstrate in its financial plan that it will have sufficient
funds to maintain operation and shall clearly document its ability to fulfill contractual
obligations to students.

(c) Management. The school shall operate under a governing structure that clearly delineates
responsibility for all legal aspects of operations. The school shall demonstrate sound business
and financial management by showing evidence of an internal organization for the
administration of its financial resources and a school budget planning process. In addition, the
school shall maintain adequate financial records audited annually by an independent certified
public accountant.

2243.5.3 Disclosure.

Information provided by the school to prospective students either directly or through advertisements
shall not be false or misleading. The school shall be able to substantiate any claims regarding such
matters as the likelihood of employment, graduate school admission, or transfer of credit. The following
information shall be disclosed on the school's website and in a general catalogue, bulletin, or other
public information document provided to prospective students prior to enroliment.

(a) Name and physical address of school.

(b) Date of publication of the document and the period of time to which it pertains.

{c) The school's calendar including beginning and ending dates of educational programs, holidays
and other dates of importance.

(d) The purpose and philosophy of education of the school.

(e) A brief description of the school's physical facilities as related to the educational program.

(f) An accurate list of all educational activities.

(g8) Anindication of when specific required courses or other required learning experiences will
normally be available.

(h) Educational content of each course, or of the program if separate courses do not exist.

(i) The length of time in hours, weeks, or months normally required for completion of the
educational program.

(i) An accurate listing of current educational providers.

(k} Anindication of the distinction, if any, between adjunct or part-time educational providers and
full-time educational providers.
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() Policies and procedures regarding the extent to which educational experiences at other schools
or other forms of learning will be counted toward meeting graduation requirements.

(m) Requirements for graduation.

(n) A statement of the certificates or diplomas awarded upon graduation, if any.

(0) A statement of the degrees awarded upon graduation, if any. If a degree is to be conferred by an
out-of-state post-secondary school as a result of credits earned both at a school doing business
in Vermont and elsewhere as a condition of the degree, how the credits earned in Vermont are
integrated into the overall degree requirements.

(p) The system of grading or evaluation.

(g) The school's policy establishing standards for determining adequate progress.

(r) The availability and extent of student services such as job placement services, counseling for
academic and personal problems, food service facilities, and parking facilities.

(s) The availability of financial aid.

(t) An accurate representation of, and the distinction between, school accreditation, institutional
memberships in professional organizations, specialized or professional program accreditation,
State Veteran's Affairs-approving agency course approval, and State certification.

(u) The school's policy regarding the refund of tuition and other fees collected in advance of
enrollment or class attendance.

(v) The school’s "closing" policy establishing procedures that will be followed in the event thata
determination is made to cease operation.

(w) The school's student records policy with provisions regarding access, disclosure, and the cost of
copies.

(x) A statement that credits earned at the school are transferable only at the discretion of the
receiving school.

2243.5.4 Facilities.

The school's facilities shall meet all applicable State, federal and local fire, safety, health, and access
standards.

2243.5.5 Student Records.

The school shall have adequate procedures for the safe-keeping of student records and for complying
with the requirements of 16 V.S.A. § 175.

2243.5.6 Waiver of Requirements for Certification.

A school that believes that one or more of the above requirements for certification should not be
applied to it may request in writing that such requirement be waived in its application for certification.
Requests for waivers must accompany the application. The State Board may waive requirements and
grant certification when it determines that the school is capable of providing its proposed program and
that the students are adequately protected.

2243.6 Criteria for Issuance of a Certificate of Degree Granting Authority.

To be issued a certificate of degree granting authority, a school shall show that it meets all of the criteria
for issuance of a certificate of approval and in addition shall demonstrate the following:
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(a} Schools desiring to offer post-secondary degrees, including graduate degrees, shall clearly state
their criteria for granting each degree and the procedure for determining that these criteria are
met.

(b) Schools desiring to offer an associate degree shall provide and require completion of a minimum
of 60 semester credit hours or equivalent learning experiences.

(c) Each educational program leading to a baccalaureate degree shall provide and require a
minimum of 120 semester credit hours or equivalent learning experiences.

(d) Candidates for a degree shall be required to complete a coherent program of study.

2243.7 Certification Limitations.

The State Board may grant a certificate of approval or degree granting authority, or renewal thereof, for
a period of time the Board deems reasonable and appropriate not to exceed five years and upon such
conditions, terms, or limitations as the Board deems necessary. A school that has been granted either a
certificate of approval or a certificate of degree granting authority shall notify the State Board prior to
making substantive changes in or additions to the educational program described in its last application
for certification. The State Board may require a school to reapply for certification following program
changes that are inconsistent with the purposes and educational philosophy stated by the school in its
most recent application for certification or prior to offering a new level such as changing from an
associate to an undergraduate degree program, or adding a new graduate degree program, or a new
degree.

2243.8 Denial, Approval with Stipulations, Revocation, or Suspension of Certification.
2243.8.1 Process.

Prior to recommending denial, approval with stipulations, revocation, or suspension of certification to
the State Board, the Secretary shall notify the school in writing of the reasons for the proposed action.
The school shall be given 30 days to respond, and, if requested, shall be afforded a hearing before the
Secretary or the Secretary’s designee. The school shall also be afforded an opportunity to be heard by
the Board before any action is taken.

2243.8.2 Criteria for Revocation or Suspension.
The Board may suspend or revoke certification for good cause, including:

(a) Failure of the school to continue to meet criteria for certification herein specified.

(b) Failure of the school to meet the terms and conditions or limitations of certification established
by the Board.

(c) Falsification of information provided to the Board.

(d) False or deceptive advertising.

(e) Judgment of bankruptcy in a liquidation proceeding.

{f) Ceasing of operation.

(g) Refusal to permit team evaluation or other investigations provided for under these rules.

(h) Change in accreditation status.

2243.8.3 Investigations.
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The Secretary may conduct any investigations of a school that the Secretary deems to be necessary and
appropriate in order to ensure compliance with the terms of these rules. A school shall permit any
authorized representative of the Secretary to visit its facilities and secure relevant information during
the normal course of business. The school shall be notified prior to such a visit.

2243.8.4 Loss of Recognition for Accreditor.

(a) Inthe event an accrediting entity is no longer recognized by the U.S. Department of Education,
any post-secondary school having received accreditation from such entity shall:

(1) Notify the State Board in writing within 30 days of receiving notice or information of such
loss of recognition.

(2) Apply for accreditation with a recognized accreditor at least 90 days before the school's
existing accreditation expires.

(b) The post-secondary school may continue to operate under its approval by the State Board
pending receipt of its new accreditation, but in no case longer than 24 months. The State Board
may extend this period upon request of a post-secondary school going through the accreditation
process.

Section 2250 Preservation of Post-Secondary Institutions' Student Records.
Statutory Authority: 16 V.S.A. § 175.
2250.1 General.

Institutions of higher education are required to maintain their student academic records in a form
prescribed by the State Board. The Agency is authorized to ensure that the student academic records
are in appropriate form. The institution of higher education is required to inform the State Board in the
event it intends to close and to surrender its student academic records to a repository designated by the
Board for storage. The repository is authorized to make verified copies available to students and former
students.

2250.2 Maintenance of Academic Records.

Each institution of higher education operating in this State shall maintain its permanent records in such
a manner that they could be delivered to the State Board in a satisfactory form should the institution
discontinue operation. At a minimum, the records shall be kept current and preserved against damage
or loss.

2250.2.1 Monitoring.

Upon reasonable notice, every institution shall make available to a representative of the State Board its
student records for the purpose of ensuring compliance with this rule. Examination of the records under
this section shall take place in a manner that will not permit identification of individual students.

2250.2.2 Return of Records.

A repository may duplicate the records of an institution and then return the original records to the
institution. ‘

2250.2.3 Institutions Discontinued Prior to April 25, 1979.
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The custodian of records of institutions discontinued prior to April 25, 1979, shall be subject to the
requirements of 16 V.S.A. § 175 and these rules.

2250.3 Form and Contents of Academic Records.

The permanent academic record of each student registered for credit at a post-secondary institution
that operates in this State, whether or not such institution is chartered in this State, shall contain at a
minimum:

(a) The identification of the institution.

(b) The identification of the student.

(c) The record of courses satisfactorily completed and evaluation of the student's work therein, or, if
records are not kept in this form, other records of the student's studies and academic progress.

(d) Periods of enroliment covered by subsection {c) above.

(e) The student's status at the close of the last period of enroliment.

{(f) The degree and/or certificates awarded.

A key to, or explanation of, the student’s permanent academic record shall be available to accompany
this record.

[Section 2260 to 2265 Repealed by Operation of Law.]
Section 2266 Post-Secondary Online or Correspondence Schools.

An online or correspondence school that offers post-secondary credits or degrees shall also meet the
applicable requirements of 16 V.S.A. §§ 176 and 176a.

KINDERGARTENS'
Section 2270 Private Kindergarten Approval.
Statutory Authority: 16 V.S.A. § 166(b).
Section 2271 Procedure for Approval.
2271.1 Application:

Every person or entity seeking to operate as an approved kindergarten shall apply in writing to the
Secretary. An application for approval shall contain the following:

(a) The name and address of the school.

(b) A description of the school's curriculum and methods of instruction.

(c) A description of the school's physical facilities.

(d) Alist of the school's staff and their qualifications.

(e) The operating schedule of the school

(f) A statement certifying that the school is in compliance with the Kindergarten Nursery School
provisions in the Regulations for Day Care of the Department for Children and Families.
(hereinafter "D.C.F. Kindergarten Regulations").

2271.2 Appointment of Reviewer
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Upon receipt of an application for approval, the Secretary shall appoint an educator to review the
application and visit the school. In addition, the Secretary shall contact D.C.F. to determine on his or her
behalf whether the school meets the "D.C.F. Kindergarten Regulations." First priority for review shall be
given to private kindergartens that are located in the vicinity of towns where the local school board or
town has taken a formal vote to provide public supported kindergarten.

2271.3 Review.
The appointed educator shall review the application and visit the school.
2271.4 Report to the Secretary.

The appointed educator shall present a written report including a recommendation regarding approval
to the Secretary. The report of the appointed educator shall incorporate the determination of D.C.F.
concerning compliance with the "D.C.F. Kindergarten Regulations". A copy of the report and
recommendation shall be provided at the same time to the applicant.

2271.5 Secretary’s Recommendation.

The Secretary shall recommend approval or disapproval for action by the State Board at its next regular
meeting. Officials of the kindergarten shall be notified of this meeting date.

Section 2272 Criteria for Approval.
The State Board shall approve a private kindergarten if it finds that:

(a) The curriculum embodies a minimum course of study, as defined in 16 V.S.A. § 906, Courses of
Study, with learning experiences adapted to a student's age and ability.

(b) The school is in compliance with State requirements pertaining to the health and safety of
students adopted by the Department of Labor and Industry and the Department of Health. In
regards to health requirements, private kindergartens located in elementary or secondary school
buiidings shall comply with the Environmental Health Regulations for Schoo! Houses (Chapter 5,
Subchapter 3, Vermont Health Regulations). All other private kindergartens shall comply with the
Environmental Health Regulations for Day Care Facilities (Chapter 5, Subchapter 14, Vermont
Health Regulations.)

(c) The director and teachers in the kindergarten are qualified through training or experience in:

(1) Structuring kindergarten learning environments that enhance cognitive and social
development.

(2) Teaching skills and concepts in mathematics, language arts, science, the arts, and health
that are consistent with principles of child development.

(3) Planning and leading activities that foster social and emotional growth in young children.

(4) Dealing with parents and family of children to ensure home support and to promote
learning outside of the school or center.

(5) Identifying developmental delays in young children.

(d) The kindergarten maintains an operating schedule that, exclusive of time allowed for meals and
recess periods, includes a total number of instructional hours that is not less than that required
of a public school kindergarten. (State Board of Education Policy Manual, 1981, Section 2311.4).

(e) The facility and program meet the "D.C.F. Kindergarten Regulations."
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Section 2273 Additional Requirements.
2273.1 Records.

Approved private kindergartens shall maintain records of attendance, health, and progress for public
tuition students, in a form required by the school district and in accordance with State and federal law.
These records shall be transferred to the public schools no later than July 15 after the end of the school
year.

2273.2 Professional Development.

The director and teachers in an approved private kindergarten shall participate in professional
development activities provided by the public school district.

Section 2274 Term of Approval.

The State Board may grant approval for a term of not more than two years. A private kindergarten must
be approved prior to receiving tuition payments from a public school district.

Section 2275 Revocation or Suspension of Approval.

Prior to recommending revocation or suspension of approval to the State Board, the Secretary shall
notify the kindergarten of the reasons for the proposed action and shall afford the kindergarten an
opportunity to be heard by the Board. Approval of a kindergarten shall be revoked or suspended by the
Board based on a finding that the kindergarten no longer meets the criteria for approval.
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Title 16 : Education
Chapter 003 : State Board Of Education
Subchapter 001 : General Provisions

(Cite as: 16 V.S.A. § 164)
§ 164. State Board; general powers and duties

The State Board shall engage local school board members and the broader education
community and, consistent with the provisions of this title, its own rules, and rules
adopted by the Secretary, establish and regularly update a long-term strategic vision for
the delivery of educational services in Vermont; advise the General Assembly, the
Governor, and the Secretary of Education on high-priority educational policies and
issues as they arise; and act in accordance with legislative mandates, including the
adoption of rules and executing special assignments. In addition to other specified
duties, the Board shall:

(1) Establish such advisory commissions as in the judgment of the Board will be of
assistance to it in carrying out its duties. Advisory commission members shall serve with
or without compensation at the discretion of the Board but shall receive actual expenses
incurred in pursuance of their duties.

(2) Have the authority to enter into agreements with school districts, municipalities,
states, the United States, foundations, agencies, or individuals for service, educational
programs, or research projects.

(3) Examine and determine all appeals that by law are made to it and prescribe
rules of practice in respect thereto, not inconsistent with law.

(4) [Repealed.]
(5) [Repealed.]

(6) Make regulations governing the attendance and records of attendance of all
students and the deportment of students attending public schools.

(7) Adopt rules pursuant to 3 V.S.A. chapter 25 to carry out the powers and duties
of the Board as directed by the General Assembly, within the limitations of legislative
intent.

(8) [Repealed.]

https://legislature.vermont.gov/statutes/section/16/003/00164
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(9) Implement and continually update standards for student performance in
appropriate content areas and at appropriate intervals in the continuum from
kindergarten to grade 12 and methods of assessment to determine attainment of the
standards for student performance. The standards shall be rigoroﬂs, challenging, and
designed to prepare students to participate in and contribute to the democratic process
and to compete in the global marketplace. The standards shall include a standard for
reading level proficiency for students completing grade three.

(10) [Repealed.]

(1) If deemed advisable, determine educational standards for admission to and
graduation from the public schools.

(12) [Repealed.]

(13) Be the State Board for the program of adult education and literacy and perform
all the duties and powers prescribed by law pertaining to adult education and literacy
and to act as the State approval agency for educational institutions conducting programs
of adult education and literacy.

(14) Adopt rules for approval of independent schools.

(15) Establish criteria governing the establishment of a system for the receipt,
deposit, accounting, and disbursement of all funds by supervisory unions and school
districts.

(16) In cooperation with the Secretary, ensure that the Agency develops
information, plans, and assistance to aid in making technology and telecommunications
available and coordinated in all school districts. The State Board shall develop guidelines
for distribution of federal, State, or private funds designated for the development or
expansion of distance learning technologies. The guidelines shall encourage, consistent
with any terms or conditions established by the funding source, collaboration between
schools and school districts to realize economic and educational efficiencies.

(17) Report annually on the condition of education statewide and on a supervisory
union and school district basis. The report shall include information on attainment of
standards for student performance adopted under subdivision (9) of this section, number
and types of complaints of hazing, harassment, or bullying made pursuant to chapter 9,
subchapter 5 of this title and responses to the complaints, financial resources and
expenditures, and community social indicators. The report shall be organized and
presented in a way that is easily understandable by the general public and that enables
each school, school district, and supervisory union to determine its strengths and
weaknesses. To the extent consistent with State and federal privacy laws and
regulations, data on hazing, harassment, or bullying incidents shall be disaggregated by
incident type, including disaggregation by ethnic groups, racial groups, religious groups,
gender, sexual orientation, gender identity, disability status, and English language
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learner status. The Secretary shall use the information in the report to determine
whether students in each school, school district, and supervisory union are provided
educational opportunities substantially equal to those provided in other schools, school
districts, and supervisory unions pursuant to subsection 165(b) of this title.

(18) Ensure that Vermont's students, including students enrolled in secondary
career technical education, have access to a substantially equal educational opportunity
by developing a system to evaluate the equalizing effects of Vermont's education
finance system and education quality standards under section 165 of this title.

(19) [Repealed.]

(20) Pursuant to section 806g of this title, constitute the State Council for the
Interstate Compact on Educational Opportunity for Military Children and appoint to the
Council a Compact Commissioner and Military Family Education Liaison, who may be the
same person. The Board may appoint additional members.

(21) Report annually to the Governor and the General Assembly on the progress the
Board has made on the development of education policy for the State. (Added 1969, No.
298 (Adj. Sess.), § 15; amended 1971, No. 14, § 5, eff. March 11, 1971; 1975, No. 48, §§ 3, 14,
eff. April 15, 1975; 1975, No. 147 (Ad]. Sess.), § 3; 1981, No. 151 (Adj. Sess.), § 5; 1983, No.
247 (Adj. Sess.), § 4(1); 1983, No. 248 (Adj. Sess.), § 4; 1987, No. 97, § 4, eff. June 23, 1987;
1987, No. 228 (Adj. Sess.), § 6; 1989, No. 118, § 3; 1991, No. 24, § 11; 1991, No. 204 (Adj.
Sess.), 8§ 7, 1997, No. 60, § 3, eff. June 26, 1997; 1997, No. 138 (Adj. Sess.), § 3, eff. April
27,1998; 1999, No. 113 (Adj. Sess.), § 1a; 1999, No. 120 (Adj. Sess.), § 3; 2001, No. 151 (Ad].
Sess.), 8 50, eff. July 1, 2003; 2005, No. 214 (Adj. Sess.), § 12; 2007, No. 154 (Ad]. Sess.), §
6; 2011, No. 43, § 2, eff. July 1, 2011; 2011, No. 45, § 7a, eff. May 24, 2011; 2011, No. 98 (Adij.
Sess.), 8 4, eff. April 1, 2013; 2013, No. 56, § 22, eff. May 30, 2013; 2013, No. 92 (Adj.
Sess.), 88 8, 9, 302, eff. Feb. 14, 2014; 2013, No. 142 (Adj. Sess.), § 26; 2015, No. 23, § 18;
2015, No. 131 (Adj. Sess.), § 23; 2019, No. 1, § 2, eff. Mar. 29, 2019; 2019, No. 131 (Adj.
Sess.), 8 53; 2021, No. 66, § 20, eff. June 7, 2021))
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No. 173. An act relating to enhancing the effectiveness, availability, and
equity of services provided to students who require additional support.

(H.897)
It is hereby enacted by the General Assembly of the State of Vermont:
* * * Findings * * *
Sec. 1. FINDINGS

(a) In 2016 Acts and Resolves No. 148, the General Assembly directed the

Agency of Education to contract with a consulting firm to review current

practices and recommend best practices for the delivery of special education

services in school districts. The Agency of Education contracted with the

District Management Group, which issued in November 2017 its report entitled

“Expanding and Strengthening Best-Practice Supports for Students who

Struggle” (Delivery of Services Report).

(b) In Act 148, the General Assembly also directed the Agency of »

Education to contract for a study of special education funding and practice and

to recommend a funding model for Vermont designed to provide incentives for

desirable practices and stimulate innovation in the delivery of services. The

General Assembly required that the study consider a census-based model of

funding. The Agency of Education contracted with the University of Vermont

and State Agricultural College, and the report of its Department of Education

and Social Services entitled “Study of Vermont State Funding for Special

Education” was issued in December 2017 (Funding Report).
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hearing officer to conduct a hearing with the parties and make a determination,

which shall be final. The cost for the hearing officer shall be split evenly

between the two parties.

fb)(e) Neither a school distriets district nor any State agency shall pay rates
for tuition, room, and board; for students receiving special education in
independent schools outside Vermont that are in excess of allowable costs
approved by the authorized body in the state in which the independent school
is located, except in exceptional circumstances or for a child who needs
exceptional services, as approved by the Secretary.

€e)(f) The State Board is authorized to enter into interstate compacts with
other states to regulate rates for tuition, room, and board for students receiving
special education in independent schools.
Sec. 22. SPECIAL EDUCATION ENDORSEMENT; APPROVAL FOR

SPECIAL EDUCATION CATEGORIES

(a) On or before November 1. 2019, the Vermont Standards Board for

Professional Educators shall review its special educator endorsement

requirements and initiate rulemaking to update its rules to ensure that these

requirements do not serve as a barrier to satisfying statewide demands for

licensed special educators.

(b) On or before November 1. 2020. the State Board of Education shall

review its rules for approving independent schools in specific special education

VT LEG #333826 v.1
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categories and initiate rulemaking to update its rules to simplify and expedite

the approval process.

* * % BEffective Dates * * *

Sec. 23. EFFECTIVE DATES

(a) _The following sections shall take effect on July 1. 2019:

(1) Sec. 14 (extraordinary services reimbursement);

(2) Sec. 15 (16 V.S.A. § 4001); and

(3) Sec. 17 (transition).

(b) Sec. 5 (16 V.S.A. chapter 101) shall take effect on July 1. 2020.

(c) Secs. 20a-21 (approved independent schools) shall take effect on July 1,

2022.

(d) This section and the remaining sections shall take effect on passage.

Date Governor signed bill: May 25, 2018
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changes include enrollment of students who require
special education services and provision of special
education to publicly funded students. In current law,
students who receive special education services may
only choose an independent school that has sought
and received approval for the student’s specific
disability category. Act 173 and these rules
implement a system that allows students who receive
special education to enroll in any independent school
that has been approved for public funding, if the
Supervisory Union approves the placement. These
rules create procedures for school districts and
approved independent schools to ensure students
receive special education services in conformity with
federal and state law.

Supervisory Unions (SUs)/School
Districts/Supervisory Districts (SDs); State Board of
Education; independent schools; school staff;
parents; students; advocacy groups; and the Agency
of Education (AOE).

This rule effectuates the changes to the independent
school approval standards directed by Act 173,
which may have significant impacts on SUs/School
Districts/SDs and independent schools. One example
of a likely financial impact, detailed in the economic
impact analysis, is a proposed requirement that
schools with a boarding /residential program be
accredited by an accreditation agency recognized by
the SBE. Additionally, independent schools and
SUs/School Districts/SDs may see increased costs
due to providing special education services to all
eligible children who attend approved independent
schools through public tuition payment.

Jul 21,2021

Hearing Information

Hearing date:

Location:
Address:
City:
State:
Zip:

Information for Hearing # 1
08-26-2021 12:00 PM

RUD TO YOUR CALENDAR

Agency of Education

133 State Street, Conference Room #021
Montpelier

VT

05620-2501

4/19/2022, 10:37 AM
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Hearing Notes:

Hearing date:

Location:
Address:
City:
State:
Zip:

Hearing Notes:

Hearing date:

Location:
Address:
City:
State:
Zip:

Hearing Notes:

Hearing date:

Location:
Address:
City:
State:
Zip:

Hearing Notes:

https://secure.vermont.gov/SOS/rules/results.php

Hearings will be held virtually as well as a staffed
physical location at the address above.

Information for Hearing # 2

AT TO YOUR CALERDAR

09-15-2021 4:00 PM

Agency of Education

133 State Street, Conference Room #021
Montpelier

VT

05620-2501

Hearings will be held virtually as well as a staffed
physical location at the address above.

Information for Hearing # 3

CADD TO YOUR CALENDAR

10-20-2021 4:30 PM

Agency of Education

1 National Life Drive. Davis 5, 5th Floor
Montpelier

VT

05620-2501

Hearings will be held virtually as well as a staffed
physical location at the address above.

Information for Hearing # 4

10-26-2021 7:00 PM dEcERiiasanin

Agency of Education

1 National Life Drive. Davis 5, 5th Floor
Montpelier

VT

05620-2501

Hearings will be held virtually as well as a staffed
physical location at the address above.

Contact Information

Information for Primary Contact

PRIMARY CONTACT PERSON - A PERSON WHO IS ABLE TO ANSWER QUE;

THE CONTENT OF THE RULE.
Level: Primary
Name: Emily Simmons

Agency: Agency of Education
Address: 1 National Life Drive, Davis 5

4/19/2022, 10:37 AM
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City: Montpelier

State: VT

Zip: 05602-2501

Telephone: 802-828-1518

Fax: 802-828-6430

Email: emily.simmons@vermont.gov

CUSEND A COMBIENT

Website  https://education.vermont.gov/state-board-councils/state-board/rulemaking
Address: &EEXHHEES

TE

Information for Secondary Contact

SECONDARY CONTACT PERSON - A SPECIFIC PERSON FROM WHOM COPI
MAY BE REQUESTED OR WHO MAY ANSWER QUESTIONS ABOUT FORMS S
FOR FILING IF DIFFERENT FROM THE PRIMARY CONTACT PERSON.

Level: Secondary

Name: Judy Cutler

Agency: Agency of Education
Address: 1 National Life Drive, Davis 5

City: Montpelier

State: VT

Zip: 05602-2501

Telephone: 802-828-0079

Fax: 802-828-6430

Email: judy.cutler@vermont.gov

CSEMD A COMMERT |

Keyword Information

Keywords:

Act 173
Independent Schools
IDEA
Special education
Tuition

Accessbility Policy | Privacy Policy

A Vermont Government Website Copyright 2022 State of Vermont
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PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of
these notices is to give the public a chance to respond to the proposals. The public notices for administrative
rules are now also available online at https://secure.vermont.gov/SOS/rules/ . The law requires an agency to
hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association
having at least 25 members.

To make special arrangements for individuals with disabilities or special needs please call or write the contact
person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rule(s) or
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may
also submit comments in writing to the Legislative Committee on Administrative Rules, State House,
Montpelier, Vermont 05602 (802-828-2231).

VOSHA Subpart U, COVID 19 Emergency Temporary Standard.
Vermont Proposed Rule: 21E11
AGENCY: Department of Labor

CONCISE SUMMARY: As the current COVID 19 pandemic continues to lessen, workers providing direct health
care services in the health care field remain exposed to patients with suspected or confirmed COVID 19
infection. In many cases the very people who seek treatment for COVID 19-like symptoms are those who
present the greatest risk to healthcare workers. This rule seeks to continue and enhance the well- established
protective measures for employees that have been learned throughout this pandemic. These measures are
scientifically proven to provide an effective measure of protection, especially when used in conjunction with
widespread vaccination efforts. While it is generally understood that the current pandemic is becoming less
acute, it is also possible that in the fall and winter season a rise/spike could occur thus further exposing
healthcare workers to this disease and its variants.

FOR FURTHER INFORMATION, CONTACT: Daniel A. Whipple, Vermont Occupational Safety and Health
Administration (VOSHA), P.O. Box 488 Montpelier, VT 05601-0488 Tel: 802-828-5084 Fax: 802-828-0408 Email:
dan.whipple@vermont.gov URL: https://labor.vermont.gov/vermont-occupational-safety-and-
health-administration-vosha/rules-publications/rules-regulations.

FOR COPIES: Dirk Anderson, Vermont Department of Labor, P.O. Box 488 Montpelier, VT 05601-0488 Tel: 802-
828-4391 Fax: 802-828-4046 Email: dirk.anderson@vermont.gov.

Emergency Administrative Rules for Remote Hearings for the Board of Medical Practice.

Vermont Proposed Rule: 21E12

AGENCY: Agency of Human Services, Department of Health

CONCISE SUMMARY: The proposed rule establishes the process for the Board to conduct virtual hearings.

FOR FURTHER INFORMATION, CONTACT: David Englander, Department of Health 108 Cherry Street,
Burlington, VT 05401 Tel: 802-836-7280 Fax: 802-951-1275 Email: ahs.vdhrules@vermont.gov URL:




http://www.healthvermont.gov/about-us/laws-regulations/public-comment.

FOR COPIES: Brendon Atwood, Department of Health, 108 Cherry Street, Burlington, VT 05401 Tel: 802-863-
7280 Fax: 802-951-1275 Email: ahs.vdhrules@vermont.gov.

Independent School Program Approval.

Vermont Proposed Rule: 21P023

AGENCY: Agency of Education / State Board of Education

CONCISE SUMMARY: Act 173 of 2018 requires the State Board of Education to adopt rules implementing
certain changes to the requirements an independent school must satisfy in order to receive public tuition.
These changes include enroliment of students who require special education services and provision of special
education to publicly funded students. In current law, students who receive special education services may
only choose an independent school that has sought and received approval for the student’s specific disability
category.' Act 173 and these rules implement a system that allows students who receive special education to
enroll in any independent school that has been approved for public funding, if the Supervisory Union approves
the placement. These rules create procedures for school districts and approved independent schools to ensure
students receive special education services in conformity with federal and state law.

FOR FURTHER INFORMATION, CONTACT: Emily Simmons, Agency of Education, 1 National Life Dr., Davis 5,
Montpelier, VT 05602-2501 Tel: 802-828-1518 Fax: 802-828-6430 Email: emily.simmons@vermont.gov
URL: https://education.vermont.gov/state-board-councils/state-board/rulemaking.

FOR COPlES: Judy Cutler, Agency of Education, 1 National Life Dr., Davis 5, Montpelier, VT 05602-2501 Tel:
802-828-0079 Fax: 802-828-6430 Email: judy.cutler@vermont.gov.







