FINAL PROPOSED RULE # a ‘ :l)& l

Administrative Procedures — Final Proposed Rule Filing
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete ypon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forins requiring a signature shall be original signatures of the appropriate'adopting
authority or authorized person, and all filings are to be submitted at the Office of the
Secretary of State, no later than 3:30 pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY'!

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

4

Allocation and Apportionment of Vermont Net Income By
Corporations

W. | | Con [l

(signature) (date)

Printed Name and Title:
Susanne Young, Secretary of Administration

RECEIVED BY:

Coversheet

Adopting Page

Economic Impact Analysis

Environmental Impact Analysis

Strategy for Maximizing Public Input

Scientific Information Statement (if applicable)
Incorporated by Reference Statement (if applicable)
Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Minutes

Copy of Comments

Responsiveness Summary
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Final Proposed Coversheet

1. TITLE OF RULE FILING:
Allocation and Apportionment of Vermont Net Income By

Corporations

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
21p—021

3. ADOPTING AGENCY:
Administration ~ Department of Taxes

4. PRIMARY CONTACT PERSON:
(4 PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).
Name: Will Baker |
Agency: Department of Taxes
Mailing Address: PO Box 429, Montpelier VT 05602
Telephone: 802 828 - 2506 Fax: 802828 - 5875
E-Mail: will.baker@vermont.gov
"Web URL(WHERE THE RULE WILL BE POSTED): tax.vermont.gov
5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY

ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Rebecca Sameroff
Agency: Administration - Department of Taxes
Mailing Address: PO Box 429, Montpelier, VT 05602
Telephone: 802 828 - 3763 Fax: 802 828 - 5875
E-Mail: rebecca.sameroff@vermont.gov

6. RECORDS EXEMPTION INCLUDED WITHIN RULE:

(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION A4S CONFIDENTIAL,
LIMITING ITS PUBLIC RELEASE, OR OTHERWISE EXEMPTING IT FROM INSPECTION AND

COPYING?) No j ;

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION: g
PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION: g

7. LEGAL AUTHORITY / ENABLING LEGISLATION: 35‘
¥
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Final Proposed Coversheet

10.

11.

12.

13.

14.

15.

. EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF ;

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

32 V.S.A. § 3201 (a) (1) (general rulemaking authority of
the Commissioner of Taxes); 32 V.S.A. §

5833 (a) (3) (E) (rulemaking authority of Commissioner with
respect to corporate apportionment)

THE AGENCY:
The Commissioner is required to promulgate rules under

32 V.S.A. § 5833(a) (3) (E) to apportion a fair and
equitable portion of a multi-state business' income to
Vermont consist with 32 V.S.A. § 5833.

THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED
RULE.

THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER
EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER #
AND SECTION WHERE APPLICABLE. ¥

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE RAISED
FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS NOT INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS NOT INCLUDED A LETTER EXPLAINING IN
DETAIL THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR
ADOPT THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

The 1998 Regulation has been superseded by statute in

some respects. The amendments adjust the apportionemnt
formula to be consistent with current law, and adjust

the apportionment method for services and intangibles 2
to accommodate statutory changes. Other changes B
provide specific definitions and examples, and provide
clarity to the Department's interpertation of the tax

on corporations.

EXPLANATION OF WHY THE RULE IS NECESSARY:

It is required by 32 V.S.A. § 5833(a) (3) (E).
Amendments must be made to conform with current law.
Other provisions provide clarity and examples.
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Final Proposed Coversheet

16. EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

17.

18.

19.
20.

The Rule is consistent with 32 V.S.A. § 5833. Further,
it adopts several uniform provisions from the Multi-
State Tax Commission model rule for apportionment,
which has been vetted by that organization and several
states.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

Corporations which have sales into Vermont, property in
Vermont, or employees in Vermont are affected, as they
must pay Vermont corporate income tax.

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

The rule is an amendment of the current rule, for a tax
that has been in place for many years. There is some
clarity for when sales, employees and property are
considered in Vermont for purposes of the tax. New
legislation in 2019 directed the sourcing of income
from services to the location of the market for the
service. This rule adopts a uniform regulation for
this sourcing. With any changes to tax attributes,
some corporations may experience an increase in tax and
some may experience a decrease in tax, based on their
business and type of sales in Vermont and the extent to
which they provide services in Vermont.

A HEARING wAS HELD.

HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 8/10/21

Time: 09:00 AM

Street Address: Microsoft Teams See address attached
Zip Code:

Date:
Time: AM
Street Address:
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Final Proposed Coversheet

Zip Code:

- Date:
Time: AM
Street Address:
Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
8/20/2021

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE). :

Tax
Corporate

Income

Revised May 5, 2020 page S
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State of Vermont Agency of Administration
Department of Taxes

133 State Street

Montpelier, VT 05633-1401

Qctober 1, 2021

(VIA Email to Charlene Dindo)
Sen. Mark MacDonald, Chair
Legislative Committee on Administrative Rules

Re: Allocation and Apportionment of Vermont Net Income By Corporations
Proposed Rule 21P-021

Dear Sen. MacDonald:
Enclosed is the Department of Taxes’ Final Proposed Rule Filing for the above-referenced rule amendment,

together with the associated forms, ICAR Minutes, comments received, and annotated text and clean copy
versions of the rule.

Please contact me with any questions. Thank you.

Will S. Baker I
Assistant Attorney General '
Vermont Department of Taxes

Enc,

CC: Louise Corliss (via E-mail)

www.tax.vermont.gov




State of Vermont Agency of Administration
Department of Taxes

133 State Street

Montpelier, VT 05633-1401

September 30, 2021

Louise Corliss

Administrative Services / APA Coordinator
Vermont State Archives & Records Administration
1078 U.S. Rte 2 Middlesex

Montpelier, VT 05633-7701

Re:  Final Proposed Rule

Vermont Allocation and Apportionment Regulatlons
Proposed Rule 21P021

Dear Ms. Corliss:

Attached please find the Department of Taxes Final Proposed Rule filing, Adopting Page,
and letter summarizing the changes made since the filing of the proposed rule, together
with a clean text of the rule and annotated text of the rule.

Please let me know if you have any questions. Thank you.

Sincerely,

Will S. Baker
Assistant Attorney General
Vermont Department of Taxes

27~ VERMONT

www.tax.vermont.gov



State of Vermont Agency of Administration
Department of Taxes

133 State Street

Montpelier, VT 05633-1401

September 23, 2021

Louise Corliss

Administrative Services / APA Coordinator
Vermont State Archives & Records Administration
1078 U.S. Rte 2 Middlesex

Montpelier, VT 05633-7701

Re:  Summary of Changes in Final Proposed Rule
Vermont Allocation and Apportionment Regulatlons
Proposed Rule 21P021

Dear Ms. Corliss:

This letter is to summarize the changes made in the final proposed rule from the initial
filing of the proposed rule for the above-referenced rule. We received a suggestion as to the
wording of Section G(4)(A). In this section, the Department describes that there are special
rules for calculating the apportionment for financial institutions. The Department also
noted that there is a separate tax in Vermont on financial institutions under 32 V.S.A. §
5836, and if the corporation is subject to that tax, then no corporate income tax is due from
that financial institution. While that is true, clarification was sought on the connection
between that rule and the rule that financial institutions are included in an affiliated group
for purposes of unitary combined reporting under Vermont law 32 V.S.A. § 5862(d).

The change inserted into this regulation made clear that for purposes of linitary filing, the
special rules for financial institutions in this regulation would be used to calculation for
apportionment formula. This is on page 71, at Section G(4)(A).

Sincerely,

S

Will S. Baker
Assistant Attorney General
Vermont Department of Taxes

7~~~ VERMONT

www.tax.vermont.gov



Administrative Procedures — Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING: : :
Allocation and Apportionment of Vermont Net Income By

Corporations

2. ADOPTING AGENCY:
Administration - Department of Taxes

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment as long as the rule is replaced with other
text.

e NEW RULE - A rule that did not previously exist even under
a different name.

* REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

97-P45, Allocation and Apportionment of Vermont Net
Income by Corporations,January 1, 1998.

Revised May 5, 2020 page 1



State of Vermont [phone] 802-828-3322 Office of the Secretary
Agency of Administration [fax] 802-828-3320

109 State Street

Montpelier, VT 05609-0201

www.aoa.vermont.gov

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES (ICAR) MINUTES

Meeting Date/Location: June 14, 2021, Microsoft Teams Virtual Meeting

Members Present: Chair Kristin Clouser, Diane Bothfeld, Jennifer Mojo, Matt Langham, Diane
Sherman, Clare O’Shaughnessy and John Kessler

Members Absent: Ashley Berliner, Dirk Anderson =~ 7 %«

Minutes By: Melissa Mazza-Paquette o

e No public comments made.
e Presentation of Proposed Rules on pag'

Allocation and Apportionment of Vef’rhon et Income By Corporatlons Department of Taxes, page 2
Electrical Safety Rules - 2020 Vermont Electrlma"""' ! Llcensmg Board page 3

1.
2.
3.
4.
3.

6-14-21 ICAR Minutes, Page 1 of 6



Proposed Rule: Allocation and Apportionment of Vermont Net Income By Corporations, Department
of Taxes

Presented By: Will Baker

Motion made to accept the rule by John Kessler, seconded by Diane Bothfeld, and passed unanimously
except for Chair Kristin Clouser who abstained, with the following recommendations:

1.

Proposed Rule Coversheet, #6: Add an ending parenthesis.

2. Proposed Rule Coversheet, #12: Include further explanation, which was provided verbally during the

SY®EN LA

0 Proposed Rule: The date needs to change pertaini

introduction and be consistent with #8 of the Economic Impact Analysis. Correct wording of * clarity’
in the second sentence. Change ‘an’ to ‘a’ between experlen(i’é_ and ‘decrease’ in the third sentence.
Proposed Rule Coversheet, #14 and #15: Correct dates as date in #15 cannot be before the date
in #14. S

Adopting Page, #4: Include text title if appropriate.
Economic Impact Analysis, #4 and #5: Change 'n/a’ to""none
Economic Impact Analysis, #6 and #8: Should bc clear and con31stent on impact.

Environmental Impact Analysis, #3-#7: Compldo - can say none' or”___ o.impact’ if applicable.
Environmental Impact Analysis, #9: Expand tipon ‘their industry's env1ronment impact’.

Public Input, #3-4: Include publie engagement ang he plan: for outreach. :
o.:Béginning on or after November 20, 2020°.

6-14-21 ICAR Minutes, Page 2 of 6



Administrative Procedures — Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and

payment of goods and services by the State or an agency thereof), must include ways

that a business can reduce the cost or burden of compliance or an explanation of why

the agency determines that such evaluation isn’t appropriate, and an evaluation of

creative, innovative or flexible methods of compliance that would not significantly

impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:

Allocation and Apportionment of Vermont Net Income By
Corporations

2. ADOPTING AGENCY:
Administration — Department of Taxes

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

The changes made to the exisitng regulations are
necessary to comply with statutory amendments since
1998, as well as to clarify tax treatment of various
types of income for multi-state businesses. The
categories of parties affected include corporations
operating in Vermont and at least one other state that

Revised May 5, 2020 page 1




Economic Impact Analysis

sell or provide in Vermont: services, tangible
property, and intangible property.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

None

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

None

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

Since this rule is applicable to businesses operating
in more than one state, it mostly affects larger
businesses and not very small businesses. However, to
the extent small businesses are affected, new
legislation and this rule alter the sourcing of income
from services and intangibles to source the income to
Vermont if the service 1s delivered in Vermont. The
Rule provides clear guidance and examples to comply
with statutory requirements.

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN'T APPROPRIATE,

This rule adopts the Multi-State Tax Commission's
uniform rule for sourcing of services. Uniformity
tends to ease compliance burdens because taxpayers do
not need to learn Vermont-specific rules. Rather, we
have adopted a uniform regulation.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:.
The Department sees little or no economic impact from
the rule itself (as distinguished from the statutory
changes necessitating such changes) other than the

Revised May 5, 2020 page 2




Economic Impact Analysis
sourcing of income from services to Vermont, which is
required by law. The amendments provide clarity and no
alternative rules for small business are permitted in
the statutory requirements - all corporations are
subject to the same rules under the corporate income
tax statute.

9. SUFFICIENCY: EXPLAIN THE SUFFICIENCY OF THIS ECONOMIC IMPACT ANALYSIS.
By adopting a uniform rule used by other states and
providing illustrative examples in the rule, the
Department believes that the rule will aid in
administration of the tax by providing clarity and
helpful descriptions, and will minimize the economic
burden of tax compliance.

Revised May 5, 2020 page 3




Administrative Procedures — Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis.

Examples of Environmental Impacts include but are not limited to:

e Impacts on the emission of greenhouse gases
¢ Impacts on the discharge of pollutants to water
e Impacts on the arability of land

e Impacts on the climate

e Impacts on the flow of water

e Impacts on recreation

e Or other environmental impacts

1. TITLE OF RULE FILING:

Allocation and Apportionment of Vermont Net Income By
Corporations

2. ADOPTING AGENCY:
Administration - Department of Taxes

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS,; BUILDING
INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.):
None

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY

ETC.):
None

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,

AGRICULTURE ETC.):
None

6. RECREATION: EXPLAIN HOW THE RULE IMPACT RECREATION IN THE STATE:
None

Revised May 5, 2020 page 1




Environmental Impact Analysis

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE:
None

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT'’S
ENVIRONMENT:
The statutory basis for the corporate income tax does
not allow for alternative tax treatment based on
environment impacts. The rule provides broad
regulations based on broad types of sales and income a
taxpayer earns (sales of products versus services and
intangibles) based on the statutory requirements.
Beyond these categories, the tax treatment for various
industries within those categories are the same under
statute. Further, the initial calculation of the
income to be taxed is a federal calculation based on
federal law and cannot be changed by this regulation.

9. SUFFICIENCY': EXPLAIN THE SUFFICIENCY OF THIS ENVIRONMENTAL IMPACT
ANALYSIS.
The tax law generally aims to treat taxpayers in a
uniform fashion and is based in large part on federal
calculations. This rule operates within those rules
and cannot treat taxpayers differently without regard
for their or their industry's environmental impact
without a statutory basis.

Revised May 5, 2020 page 2




Administrative Procedures — Public Input

Instructions:

In completing the public input statement, an agency describes the strategy prescribed
by ICAR to maximize public input, what it did do, or will do to comply with that plan
to maximize the involvement of the public in the development of the rule.

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:
Allocation and Apportionment of Vermont Net Income By
Corporations

2. ADOPTING AGENCY:
Administration - Department of Taxes

3. PLEASE DESCRIBE THE STRATEGY PRESCRIBED BY ICAR TO
MAXIMIZE PUBLIC INVOLVEMENT IN THE DEVELOPMENT OF THE
PROPOSED RULE:

Share proposed rule with affected stakeholders below,
and hold public meeting.

4. PLEASE LIST THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

Proposed rule has been shared with affected
stakeholders, two industry-specific meetings have been
held, and comments have been received. The proposed
rule is also shared with the Tax Department's business
outreach list, which directs the public to review the
rule and submit comments directly on the Tax
Department's website.

5. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

Vermont Bar Association Tax Section
Vermont Society of CPAs
Multi~-State Tax Commission

Financial Institutions State Tax Coalition

Revised May 5, 2020 | page 1




Public Input
Motion Picture Associlation of America

Rath, Young & Pignatelli, PC.

Vermont Bankers Association

Vermont Truck and Bus Association, Inc.
Vermont Association of Broadcasters, Inc.

Vermont Chamber of Commerce

Revised May 5, 2020 page 2




From: Miele, Angela

To: Baker, Wil

Cc: Sameroff, Rebecca; Feehan, James

Subject: Vermont Allocation and Apportionment of Vermont Net Income - MPA Comments

Date: August 19, 2021 6:11:25 PM

Attachments: VERMONT MPA Response to Allocation and Apportionment of Vermont Net Income for Broadcasters August
2021.pdf

Vermont - MPA Attachment Allocation and Apportionment of Income 8-19 Proposed Amendments.docx
Importance: High

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.

Hi Will,

Attached please find the MPA’s submission as a follow-up to my 8-10
testimony regarding the regulations governing the Allocation and
Apportionment of Vermont Net Income.

Thank you for the opportunity to testify on August 10 and to provide
these comments and proposed amendments (in bold with yellow

highlight).
Regards,
Angela Miele
Angela H Miele
{7 | Viee President, State Government Affairs and Tax
Policy
¢ | Motion Picture Association - America
¢ | 0:908-668-9912 | M: 202-669-4862
o remton 55 Hill Hollow Road

Watchung, NJ 07069
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MPA

AMERICA

MOTION PICTURE ASSOCIATION AMERICA

August 19, 2021

VIA Email will.baker@vermont.gov

Mr. Will Baker

Vermont Department of Taxes
PO Box 429

Montpelier, Vermont 05602

RE: Department of Taxes - Allocation and Apportionment of Vermont Net
Income August 10 Hearing MPA Follow-up

Dear Mr. Baker:

I appreciate the opportunity to present our concerns with the proposed
income allocation and apportionment regulations before the Department on
August 10. The Motion Picture Association ! (“MPA”) looks forward to
continuing our discussion and working with you to design a workable
market-based sourcing regime for broadcasters in Vermont.

As you are likely aware, the MPA members and their affiliates
(“Broadcasters,” or “Content Providers”) are the leading producers of
audiovisual works in the theatrical, television and home entertainment
markets. Their programming content is licensed at wholesale to distributors,
such as cable television operators (e.g., Comcast, Burlington Telecom,
Duncan Cable, Southern VT Cable, Stowe Cable, etc.), direct broadcast
satellite systems (e.g., Dish TV, DirecTV), local broadcast television

! Paramount Pictures Corporation; Sony Pictures Entertainment Inc.; Universal City
Studios LLC; Walt Disney Studios Motion Pictures; Netflix, Studios and Warner Bros.
Entertainment Inc.



stations (e.g. the local Fox, NBC, CBS, or ABC stations), movie theatres,
telecom distributors (e.g., AT&T, Verizon) and Internet content distributors
(e.g., Hulu, and Amazon). The original content is uploaded to a satellite by
the Broadcasters, where their obligation for their licensing service revenue
ends. Distributors take that content to package it and sell to their audience to
be viewed on their televisions, mobile phones, tablets, computers, laptops, or
other electronic equipment - either in a fixed location or on the move.

Broadcasters generally receive two main sources of income — advertising
revenue and licensing fees. The member company networks generate
licensing revenue from distributors who pay them fees to license their
networks and programming. Additionally, a growing stream of revenues
comes from the “direct to consumer” or over the top transactions like
Paramount +, Disney +, HBO Max, Peacock, etc.

We respectfully submit the following information regarding our concerns
with Vermont’s proposed income allocation and apportionment regulation as
it relates to broadcasters.

Viewing Audience is Inconsistent with Market Sourcing. The viewing
audience method departs from market sourcing principles by requiring
broadcasters to ignore their own customers and source their receipts based
on the presumed location of third parties (viewers) with whom they have no
direct contractual or other relationship.

Viewing Audience is based, in part, on Information Broadcasters Do Not
Possess. Viewing audience requires broadcasters to determine their tax
liability by reference to incomplete information and is not available, in its
entirety, in their books and records. Many distributors (satellite operators
and streaming services) do not supply state data to the broadcasters. A




taxpayer should not have to prove tax liability based on estimates or a third
party’s books and records.

Viewing Audience I.eads to Complex Audits and L.egal Challenges
Viewing audience apportionment comes with many challenges in its
administration. It is clear that requiring a taxpayer to source revenue based
on the location of persons with whom it has no direct contact is more
difficult and unreliable than requiring the taxpayer to source revenue based
on the location of the person that purchases its products or services. It is
even more troubling that a taxpayer would be forced to rely on a “reasonable
approximation” where it does not have actual data about the location of the
viewing audience. We respectfully ask Vermont to avoid selecting an
approximate sourcing method, subject to interpretation and ultimately
controversy, when a very precise method is readily available.

Further, the so-called “reasonable approximations” are a poor and imprecise
way to calculate a taxpayers’ liability. It is not the case that the state’s
population is a reasonable proxy for the share of revenues derived from the
state. Fundamentally, population ratios would provide a distorted result as
to broadcasters’ revenue. Unfortunately, it is common practice for states to
default to using population as a proxy of audience regardless of the audience
information that the taxpayer is able to provide.

Different networks have different demographic targets. The Lifetime
channel, for example, focuses on female viewers ages 18-49, Disney and
music channels on younger viewers, and BET on African-American viewers.
Certain programming attracts significantly larger audiences in certain
geographic regions (e.g., Nashville on ABC drew heavily on southern
viewers, as does all programming on Country Music Television). These
demographic patterns may not parallel simple population ratios. Also, some
networks may have significant international distribution, particularly in



Canada. Domestic population ratios would overstate the share of Vermont’s
viewers by understating the denominator of the sales factor. Additionally,
cable networks may not have 100% coverage for all television households.
For example, a cable network may only reach 80% of all cable households in
the country.

Finally, changes to technologies and viewing patterns are not happening at a
uniform rate throughout the country. The percentage of residents accessing
network programming through new media may differ from state to state, as
may the extent to which they are doing so on a mobile basis. Younger and
more affluent viewers consume content through new media at a greater
frequency rate than older or less affluent viewers.

While about 18 of the 50 states (i.e., not just market-based sourcing states)
use the viewing audience factor method for Broadcasters, most of these
states adopted this method in the 1980s-1990s. In 2 of these states, the
audience factor method was adopted many years ago as one of many
economic incentives to induce the national broadcasters to invest or retain
their investments in the states.

There are only a small handful of states where the audience factor has been
adopted with any consequence and not as an economic incentive. The trend
is for states to adopt market sourcing using commercial domicile
apportionment.

Viewing audience requires broadcasters to rely on incomplete information
compiled by third parties, i.e., rating agencies, to calculate tax liability. This
third party information, often based on Designated Market Areas (DMAs), is
inexact and does not reflect exclusively in-state viewers. Administration of
a tax system which uses viewing audience to determine apportionment will
only become more complex as technological innovation (portability of



programming) makes determining the identity and location of the viewer
more difficult.

In sum, the viewing audience factor approach to sourcing program
distribution and advertising fees is based on the false premise that the
broadcaster’s customers are the viewers watching their programming. In
fact, distributors would source their programming revenue to the ultimate
viewing audience, since they are their customers. Except in the case of
Direct to Consumer programming, (where our customer is the subscriber)
~ there is no direct relationship or “privity of contract” between the
broadcasters and the viewing audience. The Broadcasters simply upload
their content to a satellite for licensing revenues and do not sell anything to
the viewing audience nor do they know where their content is being
viewed. In essence, the audience factor approach misattributes a retail
market approach to taxpayers selling at wholesale.

As we have discussed, a tire manufacturer Firestone producing tires in Ohio,
selling them to GM in Michigan and then GM producing vehicles with tires
and parts from other manufacturers/wholesalers and then distributing the
vehicles throughout the U.S. Vermont market sourcing rules would not
source any of Firestone’s tire sales to GM in Michigan but rather source
those sales to where the cars are delivered/sold. See Also Wisconsin Dep't.
of Rev. v. Microsoft Corporation, Appeal No. 2018AP2024 (Wis. Ct. App.
October 31, 2019), where the Wisconsin Court of Appeals affirmed
decisions of the Wisconsin Circuit Court and Wisconsin Tax Appeals
Commission, rejecting the use of the "look-through" approach by the
Wisconsin Department of Revenue.



No Need to Follow the MTC Simply Because the State Enacted Boilerplate
Multistate Tax Commission (MTC) Language

Vermont does not need to adopt the MTC market sourcing Regulations for
broadcasters merely because the State enacted the MTC’s boilerplate market
sourcing statutory language. The identical MTC boiler plate statutory
language was enacted several states and most recently in Tennessee,
Kentucky and Missouri (the state’s preliminary discussion draft includes
Customer Location/Commercial Domicile apportionment for broadcasters)
and those MTC member states rejected the MTC’s audience apportionment
in their market sourcing regulations in favor of the MPA’s customer location
apportionment. As we discussed, Rhode Island, which previously had the
legacy viewing audience apportionment regulation for broadcasters, rejected
the continuation of the viewing audience apportionment and the MTC’s
regulatory language when the state transitioned from a “cost of
performance” state to market sourcing in 2015. As we mentioned during our
discussion, there are now 12 states, which use the more contemporary
commercial domicile apportionment to apportion broadcasters’ receipts (FL,
IA, IL, KY, LA, MI, MO, NC, RI, TN, TX, WI).

Summary
The MPA commercial domicile proposal would ensure stable and

predictable revenue for Vermont as technology advances. New viewing
platforms are enabling viewers to purchase programming directly from
content providers (such as HBO, Disney, Paramount, and NBCUniversal).
Viewers using these platforms will become direct customers of the content
providers and their revenues will be sourced based on billing address. As
this is a growing segment of the broadcasters’ businesses, it will likely result
in more revenue allocated to Vermont as time goes on. In the direct to
consumer context, we support attributing our sale to the location of that
consumer because they are the broadcasters’ customer and therefore: 1) the



relationship reflects their market in this instance; and 2) the information is
based on the taxpayer’s actual books and records.

This apportionment methodology is designed to ensure that broadcasters are
taxed fairly, based on their customer’s location and not the location of their
customers’ customers. It is easily auditable and cannot be manipulated
because a company can only have one commercial domicile. A copy of the
MPA'’s proposed apportionment regulatory language for your review and
consideration is attached. As previously mentioned, the proposed
amendments are narrowly tailored to address only allocation and
apportionment of broadcasters’ Vermont net income. The allocation and
apportionment of Vermont net income for non-broadcast taxpayers are not
affected by the MPA’s proposed amendments.

We would be happy to discuss our proposed amendments and thank you for
this opportunity.

Sincerely,

Gl *’W‘

Angela H. Miele
Vice President State Government Affairs
& State Tax Policy

(202) 669-4862
E Angela miele@motionpictures.org

Copy: Rebecca Sameroff - Deputy Commissioner, Department of Taxes
Attachment

1600 Eye Street NW, Washington, DC 20006 « (202) 293-1966 < motionpictures.org
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Reg. § 1.5833 ALLOCATION AND APPORTIONMENT OF VERMONT NET INCOME BY
CORPORATIONS

Section A. Computations of Vermont Apportionment Percentage.

(1) If the income of a taxable corporation is derived from any trade, business, or activity conducted
entirely within this state, the Vermont net income of the corporation shall be apportioned to this
state in full. If the income of a taxable corporation is derived from any trade, business, or activity
conducted both within and without this state, the amount of the corporation’s Vermont Net Income
apportioned to this state shall be determined by the arithmetic average of the following factors:

(A) The average of the value of all real and tangible property owned or rented by the
taxpayer within Vermont expressed as a percentage of all such property both within and
without Vermont.

(B) The total wages, salaries or other personal service compensation paid during the taxable
year to employees or agents within Vermont expressed as a percentage of such payments
both within and without Vermont.

(C) The gross sales, receipts, or charges for services performed within Vermont expressed
as a percentage of such sales or charges both within and without Vermont, double-weighted.

(2) A taxable corporation subject to the taxing jurisdiction of this state shall allocate all of its non-
apportionable income or loss within or without this state in accordance Section E.

(3) All apportionable income of each trade or business of the taxpayer shall be apportioned to this
state by use of the apportionment formula set forth in 32 VSA §5833. The apportionment
percentage is computed by adding together the percentages of the taxpayer's real and tangible
personal property, sales or receipts, and payrolls within Vermont during the period covered by the
return, and dividing the total of such percentages by four. The sales factor is double-weighted in
this calculation. However, if any one of the factors (for property, receipts or payroll) is missing, the
other two percentages are added and the sum is divided by two (or three, where sales or receipts are
present and sales or receipts are to be double-weighted), and if two of the factors are missing, the
remaining percentage is the apportionment percentage. (A factor is not missing merely because its
numerator is zero, but it is missing if both its numerator and its denominator are zero).

Example: A taxpayer owns no real or tangible personal property and rents no real property
either within or without the state. The property factor being missing, the apportionment
percentage may be computed by adding the percentages derived from the apportionment of
its sales or receipts (double-weighted) and payrolls, and dividing the total by three.

(4) Apportionment and Allocation. Sections A and E require that every item of income be classified
either as apportionable income or non-apportionable income. Income for purposes of classification
as apportionable or non-apportionable includes gains and losses. Apportionable income is
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apportioned among jurisdictions by use of the formula. Non-apportionable income is specifically
assigned or allocated to one or more specific jurisdictions pursuant to express rules. An item of
income is classified as apportionable income if it falls within the definition of apportionable
income. An item of income is non-apportionable income only if it does not meet the definitional
requirements for apportionable income.

(5) Apportionable Income. Apportionable income means all income that is apportionable under
the Constitution of the United States and is not allocated under the laws of Vermont, including:

(A) income arising from transactions and activity in the regular course of the taxpayer’s
trade or business; and

(B) income arising from tangible and intangible property if the acquisition, management,
employment, development or disposition of the property is or was related to the operation of
the taxpayer’s trade or business; and

(C) any income that would be allocable to this state under the Constitution of the United
States, but that is apportioned rather than allocated pursuant to the laws of Vermont.

The classification of income by the labels occasionally used, such as manufacturing income,
compensation for services, sales income, interest, dividends, rents, royalties, gains, income derived
from accounts receivable, operating income, non-operating income, efc., is not determinative of
whether income is apportionable or non-apportionable income.

(6) “Trade or business,” as used in the definition of apportionable income and in the application of
that definition means the unitary business of the taxpayer, part of which is conducted within
Vermont.

(7) Transactional Test. Apportionable income includes income arising from transactions and
activity in the regular course of the taxpayer’s trade or business.

(A) If the transaction or activity is in the regular course of the taxpayer’s trade or business,
part of which trade or business is conducted within Vermont, the resulting income of the
transaction or activity is apportionable income for Vermont. Income may be apportionable
income even though the actual transaction or activity that gives rise to the income does not
occur in Vermont.

(B) For a transaction or activity to be in the regular course of the taxpayer’s trade or
business, the transaction or activity need not be one that frequently occurs in the trade or
business. Most, but not all, frequently occurring transactions or activities will be in the
regular course of that trade or business and will, therefore, satisfy the transactional test. It is
sufficient to classify a transaction or activity as being in the regular course of a trade or
business, if it is reasonable to conclude transactions of that type are customary in the kind of
trade or business being conducted or are within the scope of what that kind of trade or
business does. However, even if a taxpayer frequently or customarily engages in investment
activities, if those activities are for the taxpayer’s mere financial betterment rather than for



the operations of the trade or business, such activities do not satisfy the transactional test.
The transactional test includes, but is not limited to, income from sales of inventory,
property held for sale to customers, and services which are commonly sold by the trade or
business. The transactional test also includes, but is not limited to, income from the sale of
property used in the production of apportionable income of a kind that is sold and replaced
with some regularity, even if replaced less frequently than once a year.

(8) Functional Test. Apportionable income also includes income from tangible and intangible
property, if the acquisition, management, employment, development, or disposition of the property
is or was related to the operation of the taxpayer’s trade or business. “Property” includes any direct
or indirect interest in, control over, or use of real property, tangible personal property and intangible
property by the taxpayer.

Property that is “related to the operation of the trade or business” refers to property that is or was
used to contribute to the production of apportionable income directly or indirectly, without regard
to the materiality of the contribution.

Property that is held merely for investment purposes is not related to the operation of the trade or
business.

“Acquisition, management, employment, development or disposition” refers to a taxpayer’s
activities in acquiring property, exercising control and dominion over property and disposing of
property, including dispositions by sale, lease or license. Income arising from the disposition or
other utilization of property which was acquired or developed in the course of the taxpayer’s trade
or business constitutes apportionable income, even if the property was not directly employed in the
operation of the taxpayer’s trade or business.

Income from the disposition or other utilization of property which has been withdrawn from use in
the taxpayer’s trade or business and is instead held solely for unrelated investment purposes is not
apportionable. Property that was related to the operation of the taxpayer’s trade or business is not
considered converted to investment purposes merely because it is placed for sale, but any property
which has been withdrawn from use in the taxpayer’s trade or business for five years or more is
presumed to be held for investment purposes. |

Example (i): Taxpayer purchases a chain of 100 retail stores for the purpose of merging
those store operations with its existing business. Five of the retail stores are redundant under
the taxpayer’s business plan and are sold six months after acquisition. Even though the five
stores were never integrated into the taxpayer’s trade or business, the income is
apportionable because the property’s acquisition was related to the taxpayer’s trade or
business.

- Example (ii): Taxpayer is in the business of developing adhesives for industrial and
construction uses. In the course of its business, it accidentally creates a weak but non-toxic
adhesive and patents the formula, awaiting future applications. Another manufacturer uses
the formula to create temporary body tattoos. Taxpayer wins a patent infringement suit



against the other manufacturer. The entire damages award, including interest and punitive
damages, constitutes apportionable income.

Example (iii): Taxpayer is engaged in the oil refining business and maintains a cash reserve
for buying and selling oil on the spot market as conditions warrant. The reserve is held in
overnight “repurchase agreement” accounts of U.S. treasuries with a local bank. The interest
on those amounts is apportionable income because the reserves are necessary for the
taxpayer’s business operations. Over time, the cash in the reserve account grows to the point
that it exceeds any reasonably expected requirement for acquisition of oil or other short-
term capital needs and is held pending subsequent business investment opportunities. The
interest received on the excess amount is non-apportionable income.

Example (iv): A manufacturer decides to sell one of its redundant factories to a real estate
developer and transfers the ownership of the factory to a special purpose subsidiary, SaleCo
(Taxpayer) immediately prior to its sale to the real estate developer. The parties elect to treat
the sale as a disposition of assets under IRC 338(h)(10), resulting in Taxpayer recognizing a
capital gain on the sale. The capital gain is apportionable income. Note: although the gain is
apportionable, application of the standard apportionment formula in Section A may not
fairly reflect the taxpayer’s business presence in any state, necessitating resort to equitable
apportionment pursuant to Section F.

(A) Under the functional test, income from the disposition or other utilization of property is
apportionable if the property is or was related to the operation of the taxpayer's trade or
business. This is true even though the transaction or activity from which the income is
derived did not occur in the regular course of the taxpayer's trade or business.

(B) Income that is derived from isolated sales, leases, assignments, licenses, and other
infrequently occurring dispositions, transfers, or transactions involving property, including
transactions made in the full or partial liquidation or the winding-up of any portion of the
trade or business, is apportionable income, if the property is or was related to the taxpayer's
trade or business. Income from the licensing of an intangible asset, such as a patent,
copyright, trademark, service mark, know-how, trade secrets, or the like, that was developed
or acquired for use by the taxpayer in its trade or business, constitutes apportionable income
whether or not the licensing itself constituted the operation of a trade or business, and
whether or not the taxpayer remains in the same trade or business from or for which the
intangible asset was developed or acquired.

(C) Under the functional test, income from intangible property is apportionable income
when the intangible property serves an operational function as opposed to solely an
investment function.

(D) If the acquisition, management, employment, development, or disposition of the
property is or was related to the operation of the taxpayer’s trade or business, then income
from that property is apportionable income even though the actual transaction or activity
involving the property that gives rise to the income does not occur in Vermont.



(E) Examples.

Example (i): A manufacturer purchases raw materials to be incorporated into the
product it offers for sale. The nature of the raw materials is such that the purchase
price is subject to extreme price volatility. In order to protect itself from extreme
price increases (or decreases), the manufacturer enters into future contracts pursuant
to which the manufacturer can either purchase a set amount of the raw materials for a
fixed price, within a specified time period, or resell the future contracts. Any gain on
the sale of the future contracts would be considered apportionable income, regardless
of whether the contracts were either made or resold in Vermont.

Example (ii): A national retailer produces substantial revenue related to the operation
of its trade or business. It invests a large portion of the revenue in fixed income
securities which are divided into three categories; (a) short-term securities held ‘
pending use of the funds in the taxpayer’s trade or business; (b) short-term securities
held pending acquisition of other companies or favorable developments in the long-
term money market, and (c) long- term securities held as an investment. Interest
income on the short-term securities held pending use of the funds in the taxpayer’s
trade or business (a) is apportionable because the funds represent working capital
necessary to the operations of the taxpayer’s trade or business. Interest income
derived from the other investment securities ((b) and (c)) is not apportionable as
those securities were not held in furtherance of the taxpayer’s trade or business.

(F) If, with respect to an item of property, a taxpayer (i) takes a deduction from income that
is apportioned to Vermont or (ii) includes the original cost in the property factor, it is
presumed that the item or property is or was related to the operation of the taxpayer's trade
or business. No presumption arises from the absence of any of these actions.

(G) Application of the functional test is generally unaffected by the form of the property
(e.g., tangible or intangible property, real or personal property). Income arising from an
intangible interest, as, for example, corporate stock or other intangible interest in an entity
or a group of assets, is apportionable income when the intangible itself or the property
underlying or associated with the intangible is or was related to the operation of the
taxpayer's trade or business. Thus, while apportionment of income derived from transactions
involving intangible property may be supported by a finding that the issuer of the intangible
property and the taxpayer are engaged in the same trade or business, i.e., the same unitary
business, establishment of such a relationship is not the exclusive basis for concluding that
the income is subject to apportionment. It is sufficient to support the finding of
apportionable income if the holding of the intangible interest served an operational rather
than an investment function.

(9) Relationship of transactional and functional tests to U.S. Constitution. The Due Process
Clause and the Commerce Clause of the U.S. Constitution restrict states from apportioning income
that has no rational relationship with the taxing state. The protection against extra-territorial state
taxation afforded by these Clauses is often described as the “unitary business principle.” The
unitary business principle requires apportionable income to be derived from the same unitary



business that is being conducted at least in part in Vermont. The unitary business that is conducted
in Vermont includes both a unitary business that the taxpayer alone may be conducting and a
unitary business the taxpayer may conduct with any other person or persons. Satisfaction of either
the transactional test or the functional test complies with the unitary business principle, because
each test requires that the transaction or activity (in the case of the transactional test) or the property
(in the case of the functional test) be tied to the same trade or business that is being conducted
within Vermont. Determination of the scope of the unitary business being conducted in Vermont is
without regard to extent to which Vermont requires or permits combined reporting.

(10) Non-apportionable income.
Non-apportionable income means all income other than apportionable income. See Section E.

(11) Application of Definitions. The following applies the foregoing principles for purposes of
determining whether particular income is apportionable or non-apportionable income. The
examples used throughout these regulations are illustrative only and are limited to the facts they
contain.

(A)Rents from real and tangible personal property. Rental income from real and
tangible property is apportionable income if the property with respect to which the rental
income was received is or was used in the taxpayer's trade or business and therefore is
includable in the property factor under Section B.

Example (i): The taxpayer operates a multistate car rental business. The income from
car rentals is apportionable income.

Example (ii): The taxpayer is engaged in the heavy construction business in which it
uses equipment such as cranes, tractors, and earth-moving vehicles. The taxpayer
makes short-term leases of the equipment when particular pieces of equipment are
not needed on any particular project. The rental income is apportionable income.

Example (iii): The taxpayer operates a multistate chain of men's clothing stores. The
taxpayer purchases a five-story office building for use in connection with its trade or
business. It uses the street floor as one of its retail stores and the second and third
floors for its general corporate headquarters. The remaining two floors are held for
future use in the trade or business and are leased to tenants on a short-term basis in
the meantime. The rental income is apportionable income.

Example (iv): The taxpayer operates a multistate chain of grocery stores. It purchases
as an investment an office building in another state with surplus funds and leases the
entire building to others. The net rental income is not apportionable income of the
grocery store trade or business. Therefore, the net rental income is non-apportionable
income.

Example (v): The taxpayer operates a multistate chain of men's clothing stores. The

taxpayer invests in a 20-story office building and uses the street floor as one of its
retail stores and the second floor for its general corporate headquarters. The

10
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remaining 18 floors are leased to others. The rental of the eighteen floors is not done
in furtherance of but rather is separate from the operation of the taxpayer's trade or
business. The net rental income is not apportionable income of the clothing store
trade or business. Therefore, the net rental income is non-apportionable income.

Example (vi): The taxpayer constructed a plant for use in its multistate
manufacturing business and 20 years later the plant was closed and put up for sale.
The plant was rented for a temporary period from the time it was closed by the
taxpayer until it was sold 18 months later. The rental income is apportionable
income and the gain on the sale of the plant is apportionable income.

(B) Gains or losses from sales of assets. Gain or loss from the sale, exchange or other
disposition of real property or of tangible or intangible personal property constitutes
apportionable income if the property while owned by the taxpayer was related to the
operation of the taxpayer’s trade or business, or was otherwise properly included in the
property factor of the taxpayer's trade or business. ‘

Example (i): In conducting its multistate manufacturing business, the taxpayer
systematically replaces automobiles, machines, and other equipment used in the
trade or business. The gains or losses resulting from those sales constitute
apportionable income.

Example (ii): The taxpayer constructed a plant for use in its multistate manufacturing
business and 20 years later sold the property at a gain while it was in operation by
the taxpayer. The gain is apportionable income.

Example (iii): Same as (ii) except that the plant was closed and put up for sale but
was not in fact sold until a buyer was found 18 months later. The gain is
apportionable income.

Example (iv): Same as (ii) except that the plant was rented while being held for sale.
The rental income is apportionable income and the gain on the sale of the plant is
apportionable income.

(C) Interest. Interest income is apportionable income where the intangible with respect to
which the interest was received arose out of or was created in the regular course of the
taxpayer's trade or business, or the purpose of acquiring and holding the intangible is related
to the operation of the taxpayer's trade or business.

Example (i): The taxpayer operates a multistate chain of department stores, selling
for cash and on credit. Service charges, interest, or time-price differentials and the
like are received with respect to installment sales and revolving charge accounts.
These amounts are apportionable income.

Example (ii): The taxpayer conducts a multistate manufacturing business. During the
year the taxpayer receives a federal income tax refund pertaining to the taxpayer’s
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trade or business and collects a judgment against a debtor of the business. Both the
tax refund and the judgment bear interest. The interest income is apportionable
income.

Example (iii): The taxpayer is engaged in a multistate manufacturing and
wholesaling business. In connection with that business, the taxpayer maintains
special accounts to cover such items as workmen's compensation claims, rain and
storm damage, machinery replacement, etc. The funds in those accounts earned
interest. Similarly, the taxpayer temporarily invests funds intended for payment of
federal, state and local tax obligations pertaining to the taxpayer’s trade or business.
The interest income is apportionable income.

Example (iv): The taxpayer is engaged in a multistate money order and traveler's
check business. In addition to the fees received in connection with the sale of the
money orders and traveler's checks, the taxpayer earns interest income by the
investment of the funds pending their redemption. The interest income is
apportionable income.

Example (v): The taxpayer is engaged in a multistate manufacturing and selling
business. The taxpayer usually has working capital and extra cash totaling $200,000
which it regularly invests in short-term interest bearing securities. The interest
income is apportionable income.

Example (vi): In January, the taxpayer sold all of the stock of a subsidiary for
$20,000,000. The funds are placed in an interest-bearing account pending a decision
by management as to how the funds are to be utilized. The funds are not pledged for
use in the business. The interest income for the entire period between the receipt of
the funds and their subsequent utilization or distribution to shareholders is non-
apportionable income.

(D) Dividends. Dividends are apportionable income where the stock with respect to which
the dividends was received arose out of or was acquired in the regular course of the
taxpayer's trade or business or where the acquiring and holding the stock is or was related to
the operation of the taxpayer's trade or business, or contributes to the production of
apportionable income of the trade or business.

Example (i): The taxpayer operates a multistate chain of stock brokerage houses.
During the year, the taxpayer receives dividends on stock that it owns. The dividends
are apportionable income.

Example (ii): The taxpayer is engaged in a multistate manufacturing and wholesaling
business. In connection with that business, the taxpayer maintains special accounts
to cover such items as workmen's compensation claims, etc. A portion of the moneys
in those accounts is invested in interest-bearing bonds. The remainder is invested in
various common stocks listed on national stock exchanges. Both the interest income
and any dividends are apportionable income.



Example (iii): The taxpayer and several unrelated corporations own all of the stock
of a corporation whose business consists solely of acquiring and processing
materials for delivery to the corporate owners. The taxpayer acquired the stock in
order to obtain a source of supply of materials used in its manufacturing trade or
business. The dividends are apportionable income.

Example (iv): The taxpayer is engaged in a multistate heavy construction business.
Much of its construction work is performed for agencies of the federal government
and various state governments. Under state and federal laws applicable to contracts
for these agencies, a contractor must have adequate bonding capacity, as measured
by the ratio of its current assets (cash and marketable securities) to current liabilities.
In order to maintain an adequate bonding capacity the taxpayer holds various stocks
and interest-bearing securities. Both the interest income and any dividends received
are apportionable income. ‘

Example (v): The taxpayer receives dividends from the stock of its subsidiary or
affiliate which acts as the marketing agency for products manufactured by the
taxpayer. The dividends are apportionable income.

Example (vi): The taxpayer is engaged in a multistate glass manufacturing business.
It also holds a portfolio of stock and interest-bearing securities, the acquisition and
holding of which are unrelated to the manufacturing business. The dividends and
interest income received are non-apportionable income.

(E) Patent and copyright royalties. Patent and copyright royalties are apportionable
income where the patent or copyright with respect to which the royalties were received
arose out of or was created in the regular course of the taxpayer's trade or business or where
the acquiring and holding the patent or copyright is or was related to the operation of the
taxpayer's trade or business, or contributes to the production of apportionable income of the
trade or business.

Example (i) The taxpayer is engaged in the multistate business of manufacturing
and selling industrial chemicals. In connection with that business, the taxpayer
obtained patents on certain of its products. The taxpayer licensed the production of
the chemicals in foreign countries, in return for which the taxpayer receives
royalties. The royalties received by the taxpayer are apportionable income.

Example (ii): The taxpayer is engaged in the music publishing trade or business and
holds copyrights on numerous songs. The taxpayer acquires the assets of a smaller
publishing company, including music copyrights. These acquired copyrights are
thereafter used by the taxpayer in its trade or business. Any royalties received on
these copyrights are apportionable income.

(12) Proration of Deductions. In most cases, an allowable deduction of a taxpayer will be
applicable to only the apportionable income arising from a particular trade or business or to a
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particular item of non-apportionable income. In some cases, an allowable deduction may be
applicable to the apportionable incomes of more than one trade or business and to items of non-
apportionable income. In such cases, the deduction shall be prorated among those trades or
businesses and those items of non-apportionable income in a manner which fairly distributes the
deduction among the classes of income to which it is applicable.

(A) Year to year consistency. In filing returns with this state, if the taxpayer departs from
or modifies the manner of prorating any such deduction used in returns for prior years, the
taxpayer shall disclose in the return for the current year the nature and extent of the
modification.

(13) Definitions.
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(1) "Taxpayer" means a person obligated to file a return with or pay or remit any amount to
this State under 32 VSA §5811(17).

(2) "Apportionment" refers to the division of apportionable income between states by the
use of a formula containing apportionment factors.

(3) "Allocation" refers to the assignment of non-apportionable income to a particular state.

(4) "Business activity" refers to the transactions and activities occurring in the regular
course of a particular trade or business of a taxpayer and includes the acquisition,
employment, development, management, or disposition of property that is or was related to
the operation of the taxpayer’s trade or business.

(5) “Gross receipts” are the gross amounts realized (the sum of money and the fair market
value of other property or services received) on the sale or exchange of property, the
performance of services, or the use of property or capital in a transaction which produces
apportionable income in which the income or loss is recognized under the Internal Revenue
Code, and, where the income of foreign entities is included in apportionable income,
amounts which would have been recognized under the Internal Revenue Code if the relevant
transactions or entities were in the United States. Amounts realized on the sale or exchange
of property are not reduced for the cost of goods sold or the basis of property sold.

(6) “Receipts” means all gross receipts of the taxpayer that are not allocated under Section
E, and that are received from transactions and activity in the regular course of the taxpayer’s
trade or business. The following are additional rules for determining "receipts” in various
situations:

(A) In the case of a taxpayer engaged in manufacturing and selling or purchasing and
reselling goods or products, "receipts” includes all gross receipts from the sales of
such goods or products (or other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the close of the tax period)
held by the taxpayer primarily for sale to customers in the ordinary course of its
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trade or business. Gross receipts for this purpose means gross sales less returns and
allowances.

(B) In the case of cost plus fixed fee contracts, such as the operation of a
government-owned plant for a fee, “receipts” includes the entire reimbursed cost
plus the fee.

(C) In the case of a taxpayer engaged in providing services, such as the operation of
an advertising agency or the performance of equipment service contracts or research
and development contracts, "receipts” includes the gross receipts from the
performance of such services, including fees, commissions, and similar items.

(D) In the case of a taxpayer engaged in the sale of equipment used in the taxpayer’s
trade or business, where the taxpayer disposes of the equipment under a regular
replacement program, “receipts” includes the gross receipts from the sale of this
equipment. For example, a truck express company that owns a fleet of trucks and
sells its trucks under a regular replacement program the gross receipts from the sale
of the trucks would be included in “receipts.”

(E) In the case of a taxpayer with insubstantial amounts of gross receipts arising
from sales in the ordinary course of business, the insubstantial amounts may be
excluded from the receipts factor unless their exclusion would materially affect the
amount of income apportioned to this state.

(F) Receipts of a taxpayer from hedging transactions, or from holding cash or
securities, or from the maturity, redemption, sale, exchange, loan or other disposition
of cash or securities, shall be excluded. Receipts arising from a business activity are
receipts from hedging if the primary purpose of engaging in the business activity is
to reduce the exposure to risk caused by other business activities. Whether events or
transactions not involving cash or securities are hedging transactions shall be
determined based on the primary purpose of the taxpayer engaging in the activity
giving rise to the receipts, including the acquisition or holding of the underlying
asset. Receipts from the holding of cash or securities, or maturity, redemption, sale,
exchange, loan or other disposition of cash or securities are excluded from the
definition of receipts whether or not those events or transactions are engaged in for
the purpose of hedging. The taxpayer’s treatment of the receipts as hedging receipts
for accounting or federal tax purposes may serve as indicia of the taxpayer’s primary
purpose, but shall not be determinative.

(G) Receipts, even if apportionable income, are presumed not to include such items
as, for example:

1) damages and other amounts received as the result of litigation;

2) property acquired by an agent on behalf of another;

3) tax refunds and other tax benefit recoveries;

4) contributions to capital;

5) income from forgiveness of indebtedness;



6) amounts realized from exchanges of inventory that are not recognized by
the Internal Revenue Code; or

7) Amounts realized as a result of factoring accounts receivable recorded on
an accrual basis.

Exclusion of an item from the definition of “receipts” is not determinative of its
character as apportionable or non-apportionable income. Certain gross receipts that
are “receipts” under the definition are excluded from the “receipts factor” under
Section E. Nothing in this definition shall be construed to modify, impair or
supersede any provision of Sections F or G.

(7) "Security" means any interest or instrument commonly treated as a security as well as
other instruments which are customarily sold in the open market or on a recognized
exchange, including, but not limited to, transferable shares of a beneficial interest in any
corporation or other entity, bonds, debentures, notes, and other evidences of indebtedness,
accounts receivable and notes receivable, cash and cash equivalents including foreign
currencies, and repurchase and futures contracts.

(14) Application of Combined Report. If a particular trade or business is carried on by a taxpayer
and one or more affiliated corporations, nothing in these regulations shall preclude the use of a
"combined report" whereby the entire apportionable income of such trade or business is apportioned
in accordance with 32 VSA §5833.

(15) Consistency and Uniformity in Reporting: Year to year consistency. In filing returns with
this state, if the taxpayer departs from or modifies the manner in which income has been classified
as apportionable income or non-apportionable income in returns for prior years, the taxpayer shall
disclose in the return for the current year the nature and extent of the modification.

(16) Taxable in Another State: In General. Under 32 VSA §5833 the taxpayer is subject to the
allocation and apportionment provisions if it has income from business activity that is taxable both
within and without this state. A taxpayer's income from business activity is taxable without this
state if the taxpayer, by reason of such business activity (i.e., the transactions and activity occurring
in the regular course of a particular trade or business), is taxable in another state within the meaning
of these regulations.
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(A) Applicable tests. A taxpayer is taxable within another state if it meets either one of two
tests: (1) By reason of business activity in another state, the taxpayer is subject to a net
income tax, a franchise tax measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax; or (2) By reason of such business activity, another
state has jurisdiction to subject the taxpayer to a net income tax, regardless of whether or not
the state imposes such a tax on the taxpayer.

(1) A taxpayer is "subject to" one of the taxes specified in 32 VSA §5833(a)(3) if it
carries on business activities in a state and the state imposes such a tax thereon. Any
taxpayer which asserts that it is subject to one of the taxes specified in 32 VSA
§5833(a)(3) in another state shall furnish to Commissioner of this state upon his/her



17

request evidence to support that assertion. Commissioner of this state may request
that such evidence include proof that the taxpayer has filed the requisite tax return in
the other state and has paid any taxes imposed under the law of the other state; the
taxpayer's failure to produce such proof may be taken into account in determining
whether the taxpayer in fact is subject to one of the taxes specified in 32 VSA
§5833(a)(3) in the other state.

Voluntary tax payment. If the taxpayer voluntarily files and pays one or more of
such taxes when not required to do so by the laws of that state or pays a minimal fee
for qualification, organization or for the privilege of doing business in that state, but

(a) does not actually engage in business activity in that state, or

(b) does actually engage in some business activity not sufficient for nexus
and the minimum tax bears no relationship to the taxpayer's business activity
within such state, the taxpayer is not "subject to" one of the taxes specified
within the meaning of 32 VSA §5833(a)(3)

Example: State A has a corporation franchise tax measured by net
income for the privilege of doing business in that state. Corporation X
files a return and pays the $50 minimum tax, although it carries on no
business activity in State A. Corporation X is not taxable in State A.

(2) The concept of taxability in another state is based upon the premise that every
state in which the taxpayer is engaged in business activity may impose an income tax
even though every state does not do so. In states which do not, other types of taxes
may be imposed as a substitute for an income tax. Therefore, only those taxes
enumerated in 32 VSA §5833(a)(3) which may be considered as basically revenue
raising rather than regulatory measures shall be considered in determining whether
the taxpayer is "subject to" one of the taxes specified in 32 VSA §5833(a)(3) in
another state.

Example (i): State A requires all nonresident corporations which qualify or
register in State A to pay to the Secretary of State an annual license fee or tax
for the privilege of doing business in the state regardless of whether the
privilege is in fact exercised. The amount paid is determined according to the
total authorized capital stock of the corporation; the rates are progressively
higher by bracketed amounts. The statute sets a minimum fee of $50 and a
maximum fee of $500. Failure to pay the tax bars a corporation from utilizing
the state courts for enforcement of its rights. State A also imposes a
corporation income tax. Nonresident Corporation X is qualified in State A
and pays the required fee to the Secretary of State but does not carry on any
business activity in State A (although it may utilize the courts of State A).
Corporation X is not "taxable" in State A.
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Example (ii): Same facts as Example (i) except that Corporation X is subject
to and pays the corporation income tax. Payment is prima facie evidence that
Corporation X is "subject to" the net income tax of State A and is "taxable"
in State A.

Example (iii): State B requires all nonresident corporations qualified or
registered in State B to pay to the Secretary of State an annual permit fee or
tax for doing business in the state. The base of the fee or tax is the sum of
(1) outstanding capital stock, and
(2) surplus and undivided profits.

The fee or tax base attributable to State B is determined by a three-factor
apportionment formula. Nonresident Corporation X which operates a plant in
State B, pays the required fee or tax to the Secretary of State. Corporation X
is "taxable" in State B.

Example (iv): State A has a corporation franchise tax measured by net
income for the privilege of doing business in that state. Corporation X files a
return based upon its business activity in the state but the amount of
computed liability is less than the minimum tax. Corporation X pays the
minimum tax. Corporation X is subject to State A's corporation franchise tax.

(3) The second test, that of Paragraph A of this Subsection, applies if the taxpayer's
business activity is sufficient to give the state jurisdiction to impose a net income tax
by reason of such business activity under the Constitution and statutes of the United
States. Jurisdiction to tax is not present where the state is prohibited from imposing
the tax by reason of the provisions of Public Law 86-272, 15 U.S.C.A. §§ 381-385.
In the case of any "state", other than a state of the United States or political
subdivision thereof, the determination of whether the "state" has jurisdiction to
subject the taxpayer to a net income tax shall be made as though the jurisdictional
standards applicable to a state of the United States applied in that "state." If
jurisdiction is otherwise present, that "state" is not considered as being without
jurisdiction by reason of the provisions of a treaty between that "state" and the
United States.

Example: Corporation X is actively engaged in manufacturing farm
equipment in State A and in foreign country B. Both State A and foreign
country B impose a net income tax but foreign country B exempts
corporations engaged in manufacturing farm equipment. Corporation X is
subject to the jurisdiction of State A and foreign country B.

(B) Producing non-apportionable income. A taxpayer is not taxable in another state with
respect to a particular trade or business merely because the taxpayer conducts activities in
that other state pertaining to the production of non-apportionable income or business
activities relating to a separate trade or business.



Section B. Property Factor

(1) The property factor of the apportionment formula for each trade or business of the taxpayer shall
include all real and tangible personal property owned or rented by the taxpayer and used during the
tax period in the regular course of the trade or business. The term "real and tangible personal
property" includes land, buildings, machinery, stocks of goods, equipment, and other real and
tangible personal property but does not inciude coin or currency. Property used in connection with
the production of non-apportionable income shall be excluded from the property factor. Property
used both in the regular course of the taxpayer's trade or business and in the production of non-
apportionable income shall be included in the factor only to the extent that the property is used in
the regular course of the taxpayer's trade or business. The method of determining that portion of the
value to be included in the factor will depend upon the facts of each case.

(2) Property Factor: Valuation of Owned Property.

(A) Property owned by the taxpayer shall be valued at its original cost. As a general rule,
"original cost" is deemed to be the basis of the property for federal income tax purposes
(prior to any federal adjustments) at the time of acquisition by the taxpayer and adjusted by
subsequent capital additions or improvements thereto and partial disposition thereof, by
reason of sale, exchange, abandonment, etc. However, capitalized intangible drilling and
development costs shall be included in the property factor whether or not they have been
expensed for either federal or state tax purposes.

Example (i): The taxpayer acquired a factory building in this state at a cost of
$500,000 and, 18 months later, expended $100,000 for major remodeling of the
building. Taxpayer files its return for the current taxable year on the calendar-year
basis. Depreciation deduction in the amount of $22,000 was claimed with respect to
the building on the return for the current taxable year. The value of the building
includable in the numerator and denominator of the property factor is $600,000; the
depreciation deduction is not taken into account in determining the value of the
building for purposes of the factor.

Example (ii): During the current taxable year, Corporation X merges into
Corporation Y in a tax-free reorganization under the Internal Revenue Code. At the
time of the merger, Corporation X owns a factory which X built five years earlier at
a cost of $1,000,000. X has been depreciating the factory at the rate of two percent
per year, and its basis in X's hands at the time of the merger is $900,000. Since the
property is acquired by Y in a transaction in which, under the Internal Revenue
Code, its basis in Y's hands is the same as its basis in X's hands, Y includes the
property in Y's property factor at X's original cost, without adjustment for
depreciation, i.e. $1,000,000.

Example (iii): Corporation Y acquires the assets of Corporation X in a liquidation by
which Y is entitled to use its stock cost as the basis of the X assets under Section
334(b)(2) of the 1954 Internal Revenue Code (i.e. stock possessing 80 percent
control is purchased and liquidated within two years). Under these circumstances,
Y's cost of the assets is the purchase price of the X stock, prorated over the X assets.
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If the original cost of property is unascertainable, the property is included in the factor at its
fair market value as of the date of acquisition by the taxpayer.

(B) Inventory of stock of goods shall be included in the factor in accordance with the
valuation method used for federal income tax purposes.

(C) Property acquired by gift or inheritance shall be included in the factor at its basis for
determining depreciation for federal income tax purposes.

(3) The property factor is a fraction, the numerator of which is the average value of all real and
tangible property within this state based on original cost at the beginning of the taxable year and at
the end of the taxable year; and the denominator of which is the average value of property based on
original cost both within and without the state at the beginning and at the end of the taxable year.
The numerator of the property factor shall include the average value of the real and tangible
personal property owned or rented by the taxpayer and used in this state during the tax period in the
regular course of the trade or business of the taxpayer.

(4) Tangible personal property is within Vermont if, and so long as, it is physically situated or
located here. Property of the taxpayer held in Vermont by an agent, consignee or factor is (and
property held outside Vermont by an agent, consignee or factor is not) situated or located within
Vermont.

Property in transit between locations of the taxpayer to which it belongs shall be considered to be at
the destination for purposes of the property factor. Property in transit between a buyer and seller
which is included by a taxpayer in the denominator of its property factor in accordance with its
regular accounting practices shall be included in the numerator according to the state of destination.
The value of mobile or movable property such as construction equipment, trucks or leased
electronic equipment which are located within and without this state during the tax period shall be
determined for purposes of the numerator of the factor on the basis of total time within the state
during the tax period. An automobile assigned to a traveling employee shall be included in the
numerator of the factor of the state to which the employee's compensation is assigned under the
payroll factor or in the numerator of the state in which the automobile is licensed.

(5) Property shall be included in the property factor if it is actually used or is available for or
capable of being used during the tax period in the regular course of the trade or business of the
taxpayer. Property held as reserves or standby facilities or property held as a reserve source of
materials shall be included in the factor. For example, a plant temporarily idle or raw material
reserves not currently being processed are includable in the factor. Property or equipment under
construction during the tax period (except inventoriable goods in process) shall be excluded from
the factor until such property is actually used in the regular course of the trade or business of the
taxpayer. If the property is partially used in the regular course of the trade or business of the
taxpayer while under construction, the value of the property to the extent used shall be included in
the property factor. Property used in the regular course of the trade or business of the taxpayer shall
remain in the property factor until its permanent withdrawal is established by an identifiable event
that results in its conversion to the production of non-apportionable income, its sale, or the lapse of
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an extended period of time (normally, five years) during which the property is no longer held for
use in the trade or business.

Example (i): Taxpayer closed its manufacturing plant in State X and held the property for
sale. The property remained vacant until its sale one year later. The value of the
manufacturing plant is included in the property factor until the plant is sold.

Example (ii): Same as above except that the property was rented until the plant was sold.
The plant is included in the property factor until the plant is sold.

(6) In determining the property factor, real and tangible personal property rented or leased to the
taxpayer, as well as real and tangible personal property owned by it must be considered. The value
of rented real and tangible personal property both within and without the state is determined by
multiplying the gross rent payable during the tax year by eight (8). The net annual rental rate for
any item of rented property is the annual rental rate paid by the taxpayer for the property less the
aggregate annual subrental rates paid by subtenants of the taxpayer. (See Section G(1) for special
rules when the use of such net annual rental rate produces a negative or clearly inaccurate value or
when property is used by the taxpayer at no charge or is rented at a nominal rental rate.) Subrents
are not deducted when they constitute apportionable income because the property which produces
the subrents is used in the regular course of a trade or business of the taxpayer when it is producing
such income. Accordingly there is no reduction in its value.

Example (i): The taxpayer receives subrents from a bakery concession in a food market
operated by the taxpayer. Since the subrents are apportionable income, they are not deducted
from rent paid by the taxpayer for the food market.

Example (ii): The taxpayer rents a 5-story office building primarily for use in its multistate
business, uses three floors for its offices and subleases two floors to various other businesses
on a short-term basis because it anticipates it will need those two floors for future expansion
of its multistate business. The rental of all five floors is related to the operation of the
taxpayer's trade or business. Since the subrents are apportionable income, they are not
deducted from the rent paid by the taxpayer.

Example (iii): The taxpayer rents a 20-story office building and uses the lower two stories
for its general corporation headquarters. The remaining 18 floors are subleased to others.
The rental of the eighteen floors is not incidental to but rather is separate from the operation
of the taxpayer's trade or business. Since the subrents are non-apportionable income they are
not included in the taxpayer’s property factor.

(7)"Annual Rent" as used in this rule, is the actual sum of money payable or other consideration
payable, directly or indirectly, by the taxpayer or for its benefit for the use or possession of the
property and includes:
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(A) Any amount payable for the use or possession of real or personal property, or any part
thereof, whether designated as a fixed sum of money or as a percentage of sales, profits or
otherwise.
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Example: A taxpayer, pursuant to the terms of a lease, pays the lessor $1,000.00 per
month and at the end of the year pays the lessor one percent of its gross sales of
$400,000.00. Its gross rent is $16,000.00.

(B) Any amount payable as additional rent or in lieu of rent, such as interest, taxes,
insurance, repairs or any other amount required to be paid by the terms of a lease or other
arrangement;

Example (i): A taxpayer, pursuant to the terms of a lease, pays the lessor $24,000.00
per annum and also pays real estate taxes in the amount of $4,000.00 and interest on
a mortgage in the amount of $2,000.00 Its gross rent is $30,000.00.

Example (ii): A taxpayer stores part of its inventory in a public warehouse. The total
charge for the year was $1,000 of which $700 was for the use of storage space and
$300 for inventory insurance, handling and shipping charges, and C.O.D.
collections. The annual rent is $700.

(C) Any other amount required to be paid by the terms of a lease or other arrangement,
including the amount of amortization or depreciation allowed in computing the taxable
income base for the taxable year of any improvement to real property made by or on behalf
of the business organization which reverts to the owner or lessor upon termination of the
lease or other arrangement.

Example (i): A taxpayer enters into a 21-year lease of certain premises at a rental of
$20,000.00 per annum and after the expiration of one year installs a new store front
at a cost of $10,000.00 which reverts to the owner upon expiration of the lease. Its
gross rent for the first year is $20,000.00. However, for subsequent years its gross
rent is $20,500.00 ($20,000.00 annual rent plus 1/20th of $10,000.00, the cost of the
improvement apportioned on the basis of the unexpired term of the lease).

Example (ii): A taxpayer leases a parcel of vacant land for 40 years at an annual
rental of $5,000.00 and erects thereon a building which costs $600,000.00. The value
of the land is determined by multiplying the annual rent of $5,000.00 by eight, and
the value of the building is determined in the same manner as if owned by the
taxpayer.

(D) "Annual Rent" does not include:

(1) Intercompany rents if both the lessor and lessee are taxed on a consolidated basis
within the Vermont return.

(2) Amounts payable as separate charges for water and electric service furnished by
the lessor.



(3) Amounts payable for storage provided no designated space under the control of
the taxpayer as a tenant is rented for storage purposes.

(4) Incidental day-to-day expenses such as hotel or motel accommodations, daily
rental of automobiles, etc.; and

(5) Royalties based on extraction of natural resources, whether represented by
delivery or purchase. For this purpose, a royalty includes any consideration
conveyed or credited to a holder of an interest in property which constitutes a
sharing of current or future production of natural resources from such property,
irrespective of the method of payment or how such consideration may be
characterized, whether as a royalty, advance royalty, rental or otherwise.

(E) Leasehold improvements shall, for the purposes of the property factor, be treated as
property owned by the taxpayer regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon expiration of the lease. Hence,
the original cost of leasehold improvements shall be included in the factor.

(8) "Annual rental rate" is the amount paid as rental for property for a 12-month period (i.e., the
amount of the annual rent). Where property is rented for less than a 12-month period, the rent paid
for the actual period of rental shall constitute the "annual rental rate" for the tax period. However,
where a taxpayer has rented property for a term of 12 or more months and the current tax period
covers a period of less than 12 months (due, for example, to a reorganization or change of
accounting period), the rent paid for the short tax period shall be annualized. If the rental term is for
less than 12 months, the rent shall not be annualized beyond its term. Rent shall not be annualized
because of the uncertain duration when the rental term is on a month-to-month basis.

Example (i): Taxpayer A, which ordinarily files its returns based on a calendar year, is’
merged into Taxpayer B on April 30. The net rent paid under a lease with 5 years remaining
is $2,500 a month. The rent for the tax period January 1 to April 30 is $10,000. After the
rent is annualized the net rent is $30,000 ($2,500 x 12).

Example (ii): Same facts as in Example (i) except that the lease would have terminated on
August 31. In this case, the annualized rent is $20,000 ($2,500 x 8).

(9) In exceptional cases use of the general method outlined above may result in inaccurate
valuations. Accordingly, in such cases, any other method which will properly reflect value may be
adopted by the Vermont Department of Taxes, either on its own motion or on request of a taxpayer.
Such other method of valuation may not be used by a taxpayer until approved in writing by the
Department. Any such request shall set forth full information with respect to the property, together
with the basis for the valuation proposed by the taxpayer. Such other method once approved by the
Department may be used by the taxpayer in its reports for subsequent years until the facts upon
which such other method is based are, in the judgment of the Department, materially changed.

(10) Year to year consistency. In filing returns in Vermont, if the taxpayer departs from or modifies
the manner of valuing property or of excluding property from or including property in the property
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factor used in returns for prior years, the taxpayer shall disclose in the return for the current year the
nature and extent of the modification.

Section C. Payroll Factor

(1) The payroll factor is a fraction, the numerator of which includes the total compensation paid in
Vermont during the tax period and the denominator of which includes the total compensation paid
everywhere during the tax period. In addition to “normal” salary and wages, compensation shall
include payments to employees for board, rent, housing, lodging, and any other benefits paid in
exchange for labor. These amounts will be treated as compensation if they are considered as income
under the Internal Revenue Code.

(2) The taxpayer’s accounting method will determine the actual amounts that are to be included in
the factors. If the taxpayer uses the accrual method of accounting, compensation that has been
properly accrued and deductible will be considered to have been paid during the taxable period.

Example: The taxpayer uses some of its employees in the construction of a storage building
which, upon completion, is used in the regular course of the taxpayer's trade or business.
The wages paid to those employees are treated as a capital expenditure by the taxpayer. The
amount of those wages is included in the payroll factor.

(3) For purposes of this regulation, an employee is defined to be any person, including an officer of
the corporation, who is included by the taxpayer as an employee for purposes of the payroll taxes
imposed by the FICA.

(4) The payroll factor shall include only compensation that is related to the production of
apportionable income. Compensation that is related to the operation, maintenance, protection or
supervision of non-apportionable income is not included in the payroll factor. To the extent that
employee services produce both apportionable and non-apportionable income, proration is allowed.

Example: The taxpayer owns various securities which it holds as an investment separate and
apart from its trade or business. The management of the taxpayer's investment portfolio is
the only duty of Mr. X, an employee. The salary paid to Mr. X is excluded from the payroll
factor.

(5) Compensation will be considered to be paid in Vermont and thus includable in the numerator of
the payroll factor if:

(A) the individuals’ services are performed entirely within Vermont;
(B) the individuals’ services are performed both within and without Vermont, but the out-of-
state services are incidental to the Vermont services. The word "incidental" means any

service which is temporary or transitory in nature, or which is rendered in connection with
an isolated transaction;
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(C) some of the individuals’ services are performed within Vermont and the company’s base
of operation or the place from where the service is controlled is within Vermont; or

(D) some of the individual’s services are performed within Vermont, which is his or her
state of residence, and there is no base of operation or place from where the service is
controlled in any of the other states where part of the individual’s services are performed.

The term "place from which the service is directed or controlled" refers to the place from
which the power to direct or control is exercised by the taxpayer.

The term "base of operations" is the place of more or less permanent nature from which the
employee starts his work and to which he customarily returns in order to receive instructions
from the taxpayer or communications from his customers or other persons or to replenish
stock or other materials, repair equipment, or perform any other functions necessary to the
exercise of his trade or profession at some other point or points.

Section D. Sales and Receipts Factor

(1) General Principles of Application; Definitions
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(A) The sales and receipt factor is a fraction, the numerator of which is the gross receipts of
the taxpayer in this state during the taxable year. The numerator of the receipts factor shall
include gross receipts attributable to this state and derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except gross receipts excluded
under these regulations. The denominator of the receipts factor shall include the gross
receipts of the taxpayer derived by the taxpayer from transactions and activity in the regular

" course of its trade or business within and without this state during the taxable year. The

method of calculating receipts for purposes of the denominator is the same method used in
determining receipts for purposes of the numerator. The receipts factor shall include only
those receipts which constitute apportionable_income and are includable in the apportionable
base for the tax year. Receipts from the following are allocable to Vermont:

(a) sales of tangible personal property in Vermont;

(b) services performed in Vermont;

(c) the rentals, sale, lease, or license of property situated in Vermont;
(d) licenses, leases, and sales of intangible property used in Vermont;
(e) all other apportionable receipts earned in Vermont.

All such receipts of the period covered by the return (computed on the cash or accrual basis,
in accordance with the method of accounting used in the computation of the taxpayers
“Vermont net income”) must be taken into account.

(B) Year to year consistency. In filing returns with this state, if the taxpayer departs from
or modifies the basis for excluding or including gross receipts in the receipts factor used in
returns for prior years, the taxpayer shall disclose in the return for the current year the nature
and extent of the modification.
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(C) Exceptions. In some cases certain gross receipts should be disregarded in determining
the receipts factor in order that the apportionment formula will operate fairly to apportion to
this state the income of the taxpayer's trade or business. See Section G.

(D) Definitions

Terms have the following meaning unless otherwise defined or specified in particular
sections.

(1) “Billing address” means the location indicated in the books and records of the taxpayer
as the primary mailing address relating to a customer’s account as of the time of the
transaction as kept in good faith in the normal course of business and not for tax avoidance
purposes.

(2) “Business customer” means a customer that is a business operating in any form,
including a sole proprietorship. Sales to a non-profit organization, to a trust, to the U.S.
Government, to a foreign, state or local government, or to an agency or instrumentality of
that government are treated as sales to a business customer and must be assigned consistent
with the rules for those sales.

(3) “Code” means the Internal Revenue Code as currently written and subsequently
amended.

(4) “Individual customer” means a customer that is not a business customer.

(5) “Intangible property” generally means property that is not physical or whose
representation by physical means is merely incidental and includes, without limitation,
copyrights; patents; trademarks; trade names; brand names; franchises; licenses; trade
secrets; trade dress; information; know-how; methods; programs; procedures; systems;
formulae; processes; technical data; designs; licenses; literary, musical, or artistic
compositions; information; ideas; contract rights ineluding-breadeastrights; agreements
not to compete; goodwill and going concern value; securities; and, except as otherwise
provided, computer software. Receipts from the sale of intangible property may be excluded
from the numerator and denominator of the taxpayer’s receipts factor pursuant to Section
D(1)(G) and 32 V.S.A. §5833(a)(3)(D).

(6) “Place of order,” means the physical location from which a customer places an order for
a sale other than a sale of tangible personal property from a taxpayer, resulting in a contract
with the taxpayer.

(7) “Population” means the most recent population data maintained by the U.S. Census
Bureau for the year in question as of the close of the taxable period.

(8) “Receipts” means all gross receipts of the taxpayer that are not allocated under
paragraphs of this article, and that are received from transactions and activity in the regular
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course of the taxpayer’s trade or business; except that receipts of a taxpayer from hedging
transactions and from the maturity, redemption, sale, exchange, loan or other disposition of
cash or securities, shall be excluded.

(9) “Related party” means:

(1) a stockholder who is an individual, or a member of the stockholder's family set
forth in section 318 of the Code if the stockholder and the members of the
stockholder's family own, directly, indirectly, beneficially or constructively, in the
aggregate, at least 50 percent of the value of the taxpayer's outstanding stock;

(2) a stockholder, or a stockholder's partnership, limited liability company, estate,
trust or corporation, if the stockholder and the stockholder's partnerships, limited
liability companies, estates, trusts and corporations own directly, indirectly,
beneficially or constructively, in the aggregate, at least 50 percent of the value of the
taxpayer's outstanding stock; or

(3) a corporation, or a party related to the corporation in a manner that would require
an attribution of stock from the corporation to the party or from the party to the
corporation under the attribution rules of the Code if the taxpayer owns, directly,
indirectly, beneficially or constructively, at least 50 percent of the value of the
corporation's outstanding stock. The attribution rules of the Code shall apply for
purposes of determining whether the ownership requirements of this definition have
been met.

(10) “State where a contract of sale is principally managed by the customer,” means the
primary location at which an employee or other representative of a customer serves as the
primary contact person for the taxpayer with respect to the day-to-day execution and
performance of a contract entered into by the taxpayer with the customer.

(E) General Principles of Application; Contemporaneous Records.

In order to satisfy the requirements of Section D, a taxpayer’s assignment of receipts from
sales of other than tangible personal property must be consistent with the following
principles:

1. A taxpayer shall apply the rules set forth in Section D based on objective criteria and shall
consider all sources of information reasonably available to the taxpayer at the time of its tax
filing including, without limitation, the taxpayer’s books and records kept in the normal
course of business. A taxpayer shall determine its method of assigning receipts in good
faith, and apply it consistently with respect to similar transactions and year to year. A
taxpayer shall retain contemporaneous records that explain the determination and
application of its method of assigning its receipts, including its underlying assumptions, and
shall provide those records to the Department of Taxes upon request.
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2. Section D provides various assignment rules that apply sequentially in a hierarchy. For
each sale to which a hierarchical rule applies, a taxpayer must make a reasonable effort to
apply the primary rule applicable to the sale before seeking to apply the next rule in the
hierarchy (and must continue to do so with each succeeding rule in the hierarchy, where
applicable). For example, in some cases, the applicable rule first requires a taxpayer to
determine the state or states of assignment, and if the taxpayer cannot do so, the rule
requires the taxpayer to reasonably approximate the state or states. In these cases, the
taxpayer must attempt to determine the state or states of assignment (i.e., apply the primary
rule in the hierarchy) in good faith and with reasonable effort before it may reasonably
approximate the state or states.

3. A taxpayer’s method of assigning its receipts, including the use of a method of
approximation, where applicable, must reflect an attempt to obtain the most accurate
assignment of receipts consistent with the regulatory standards set forth in Section D, rather
than an attempt to lower the taxpayer’s tax liability. A method of assignment that is
reasonable for one taxpayer may not necessarily be reasonable for another taxpayer,
depending upon the applicable facts.

(F) Rules of Reasonable Approximation.

1. In General. In general, Section D establishes uniform rules for determining whether and
to what extent the market for a sale other than the sale of tangible personal property is in
Vermont. The regulation also sets forth rules of reasonable approximation, which apply if
the state or states of assignment cannot be determined. In some instances, the reasonable
approximation must be made in accordance with specific rules of approximation prescribed
in Section D. In other cases, the applicable rule in Section D permits a taxpayer to
reasonably approximate the state or states of assignment, using a method that reflects an
effort to approximate the results that would be obtained under the applicable rules or
standards set forth in Section D.

2. Approximation Based Upon Known Sales. In an instance where, applying the applicable
rules set forth in Section D(3)(Sale of a Service), a taxpayer can ascertain the state or states
of assignment of a substantial portion of its receipts from sales of substantially similar
services (“assigned receipts”), but not all of those sales, and the taxpayer reasonably
believes, based on all available information, that the geographic distribution of some or all
of the remainder of those sales generally tracks that of the assigned receipts, it shall include
receipts from those sales which it believes tracks the geographic distribution of the assigned
receipts in its receipts factor in the same proportion as its assigned receipts. This rule also
applies in the context of licenses and sales of intangible property where the substance of the
transaction resembles a sale of goods or services. See Section D(5) and Section D(6).

3. Related-Party Transactions — Information Imputed from Customer to Taxpayer. Where a
taxpayer has receipts subject to this Section D from transactions with a related-party
customer, information that the customer has that is relevant to the sourcing of receipts from
these transactions is imputed to the taxpayer.
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(G) Rules with Respect to Exclusion of Receipts from the Receipts Factor.

1. The receipts factor only includes those amounts defined as receipts under Section
D(1)(D)(8) and applicable regulations.

2. Certain receipts arising from the sale of intangibles are excluded from the numerator and
denominator of the sales factor. See Section D(6)(1)(D).

3. In a case in which a taxpayer cannot ascertain the state or states to which receipts of a sale
are to be assigned pursuant to the applicable rules set forth in Section D (including through
the use of a method of reasonable approximation, where relevant) using a reasonable
amount of effort undertaken in good faith, the receipts must be excluded from the
denominator of the taxpayer’s receipts factor.

4. In a case in which a taxpayer can ascertain the state or states to which receipts from a sale
are to be assigned pursuant to the applicable rules set forth in Section D, but the taxpayer is
not taxable in one or more of those states, the receipts that would otherwise be assigned to
those states where the taxpayer is not taxable must be excluded apportioned pursuant to 32
V.S.A. §5833(a)(3)(A) for tangible personal property or apportioned pursuant to 32 V.S.A.
§5833(a)(3)(B) for sales other than tangible personal property.

5. Receipts of a taxpayer from hedging transactions, or from holding cash or securities, or
from the maturity, redemption, sale, exchange, loan or other disposition of cash or
securities, shall be excluded.

(H) Changes in Methodology; Commissioner Review.

1. Nothing in this Regulation is intended to limited the application of 32 V.S.A. §5833(b) or
the authority granted to the Commissioner under that Section. If the application of this
Regulation results in the attribution of receipts that does not fairly represent the extent of the
taxpayer’s business activity in Vermont, the taxpayer may petition for or the Commissioner
may require the use of a different method for attributing those receipts.

2. General Rules Applicable to Original Returns. In any case in which a taxpayer files an
original return for a taxable year in which it properly assigns its receipts using a method of
assignment, including a method of reasonable approximation, in accordance with the rules
stated in Section D, the application of such method of assignment shall be deemed to be a
correct determination by the taxpayer of the state or states of assignment to which the
method is properly applied. In those cases, neither the Commissioner nor the taxpayer
(through the form of an audit adjustment, amended return, abatement application or
otherwise) may modify the taxpayer’s methodology as applied for assigning those receipts
for the taxable year. However, the Commissioner and the taxpayer may each subsequently,
through the applicable administrative process, correct factual errors or calculation errors
with respect to the taxpayer’s application of its filing methodology.
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3. Commissioner’s Authority to Adjust a Taxpayer’s Return. The Commissioner’s ability to
review and adjust a taxpayer’s assignment of receipts on a return to more accurately assign

receipts consistently with the rules or standards of Section D, includes, but is not limited to,
each of the following potential actions:

A. In a case in which a taxpayer fails to properly assign receipts from a sale in
accordance with the rules set forth in Section D, including the failure to properly
apply a hierarchy of rules consistent with the principles of Section D(3), the
Commissioner may adjust the assignment of the receipts in accordance with the
applicable rules in Section D.

B. In a case in which a taxpayer uses a method of approximation to assign its
receipts and the Commissioner determines that the method of approximation
employed by the taxpayer is not reasonable, the Commissioner may substitute a
method of approximation that the Commissioner determines is appropriate or may
exclude the receipts from the taxpayer’s numerator and denominator, as appropriate.

C. In a case in which the Commissioner determines that a taxpayer’s method of
approximation is reasonable, but has not been applied in a consistent manner with
respect to similar transactions or year to year, the Commissioner may require that the
taxpayer apply its method of approximation in a consistent manner.

D. In a case in which a taxpayer excludes receipts from the denominator of its
receipts factor on the theory that the assignment of the receipts cannot be reasonably
approximated, the Commissioner may determine that the exclusion of those receipts
is not appropriate, and may instead substitute a method of approximation that the
Commissioner determines is appropriate.

E. In a case in which a taxpayer fails to retain contemporaneous records that explain
the determination and application of its method of assigning its receipts, including its
underlying assumptions, or fails to provide those records to the Commissioner upon
request, the Commissioner may treat the taxpayer’s assignment of receipts as
unsubstantiated, and may adjust the assignment of the receipts in a manner
consistent with the applicable rules in Section D.

F. In a case in which the Commissioner concludes that a customer’s billing address
was selected by the taxpayer for tax avoidance purposes, the Commissioner may adjust
the assignment of receipts from sales to that customer in a manner consistent with the
applicable rules in Section D.

4. Taxpayer Authority to Change a Method of Assignment on a Prospective Basis. A taxpayer
that seeks to change its method of assigning its receipts under Section D must disclose, in the
original return filed for the year of the change, the fact that it has made the change. If a
taxpayer fails to adequately disclose the change, the Commissioner may disregard the
taxpayer’s change and substitute an assignment method that the Commissioner determines is
appropriate.



5. Commissioner’s Authority to Change a Method of Assignment on a Prospective Basis.
The Commissioner may direct a taxpayer to change its method of assigning its receipts in
tax returns that have not yet been filed, including changing the taxpayer’s method of
approximation, if upon reviewing the taxpayer’s filing methodology applied for a prior tax
year, the Commissioner determines that the change is appropriate to reflect a more accurate
assignment of the taxpayer’s receipts within the meaning of Section D, and determines that
the change can be reasonably adopted by the taxpayer. The Commissioner will provide the
taxpayer with a written explanation as to the reason for making the change. In a case in
which a taxpayer fails to comply with the Commissioner’s direction on subsequently filed
returns, the Commissioner may deem the taxpayer’s method of assigning its receipts on
those returns to be unreasonable, and may substitute an assignment method that the
Commissioner determines is appropriate.

(2) Sales of Tangible Personal Property in Vermont

(A) Gross receipts from sales of tangible personal property are made in this state if the property is
delivered or shipped to a purchaser, other than the United States government, who takes possession
within this state, regardless of fob point or other conditions of sale, or the property is shipped from
an office, store, warehouse, factory or other place of storage in this state and:

(1) the purchaser is the United States Government; or
(2) the corporation is not taxable in the state in which the purchaser takes possession.

If a seller in Vermont makes sales of tangible personal property to a purchaser who takes delivery
of the property at the seller’s shipping dock, the sale is a Vermont sale if the purchaser transports
the property to one of its in-state locations. If the purchaser transports the property to one of its out-
of-state locations the sale is not a Vermont sale, unless the corporation is not taxable in the state to
which the property is transported.

(B) Property shall be deemed to be delivered or shipped to a purchaser within this state if the
recipient is located in this state, even though the property is ordered from outside this state.

Example: The taxpayer, with inventory in State A, sold $100,000 of its products to a
purchaser having branch stores in several states, including this state. The order for the
purchase was placed by the purchaser's central purchasing department located in State B.
$25,000 of the purchase order was shipped directly to purchaser's branch store in this state.
The branch store in this state is the purchaser within this state with respect to $25,000 of the
taxpayer's sales.

(C) Property is delivered or shipped to a purchaser within this state if the shipment terminates in
this state, even though the property is subsequently transferred by the purchaser to another state.

Example: The taxpayer makes a sale to a purchaser who maintains a central warehouse in

this state at which all merchandise purchases are received. The purchaser reships the goods
to its branch stores in other states for sale. All of the taxpayer's products shipped to the
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purchaset's warehouse in this state constitute property delivered or shipped to a purchaser
within this state.

(D) The term "purchaser within this state" shall include the ultimate recipient of the property if the
taxpayer in this state, at the designation of the purchaser, delivers to or has the property shipped to
the ultimate recipient within this state.

Example: A taxpayer in this state sold merchandise to a purchaser in State A. Taxpayer
directed the manufacturer or supplier of the merchandise in State B to ship the merchandise
to the purchaser's customer in this state pursuant to purchaser's instructions. The sale by the
taxpayer is in this state.

(E) When property being shipped by a seller from the state of origin to a consignee in another state
is diverted while en route to a purchaser in this state, the sales are in this state.

Example: The taxpayer, a produce grower in State A, begins shipment of perishable produce
to the purchaser's place of business in State B. While en route, the produce is diverted to the
purchaser's place of business in this state in which state the taxpayer is subject to tax. The
sale by the taxpayer is attributed to this state.

(F) If the taxpayer is not taxable in the state of the purchaser, the sale is attributed to this state if the
property is shipped from an office, store, warehouse, factory, or other place of storage in this state.

Example: The taxpayer has its head office and factory in State A. It maintains a branch
office and inventory in this state. Taxpayer's only activity in State B is the solicitation of
orders by a resident salesman. All orders by the State B salesman are sent to the branch
office in this state for approval and are filled by shipment from the inventory in this state.
Since the taxpayer is immune under Public Law 86-272 from tax in State B, all sales of
merchandise to purchasers in State B are attributed to this state, the state from which the
merchandise was shipped.

(G) If a taxpayer whose salesman operates from an office located in this state makes a sale to a
purchaser in another state in which the taxpayer is not taxable and the property is shipped directly
by a third party to the purchaser, the following rules apply:

(1) If the taxpayer is taxable in the state from which the third party ships the property, then
the sale is in that state.

(2) If the taxpayer is not taxable in the state from which the property is shipped, then the
sale is in this state.

Example: The taxpayer in this state sold merchandise to a purchaser in State A.
Taxpayer is not taxable in State A. Upon direction of the taxpayer, the merchandise
was shipped directly to the purchaser by the manufacturer in State B. If the taxpayer
is taxable in State B, the sale is in State B. If the taxpayer is not taxable in State B,
the sale is in this state.
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(3) Compensation for Services.

All amounts received for providing services are apportionable irrespective of whether such services
are performed by employees, agents, subcontractors or any other persons.

When receipts from sales of services contribute to the sales factor, the method for calculating
receipts shall rely on the principle of market-based sourcing. The receipts from a sale of a service
are in Vermont if and to the extent that the service is delivered to a location in Vermont. In general,
the term “delivered to a location” refers to the location of the taxpayer’s market for the service,
which may not be the location of the taxpayer’s employees or property. The rules to determine the
location of the delivery of a service in the context of several specific types of service transactions
are set forth at in subsection 1-3 below.

(1) In-Person Services.
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(A) In General. Except as otherwise provided in this Subsection 1, in-person services are
services that are physically provided in person by the taxpayer, where the customer or the
customer’s real or tangible property upon which the services are performed is in the same
location as the service provider at the time the services are performed. This rule includes
situations where the services are provided on behalf of the taxpayer by a third-party
contractor. Examples of in-person services include, without limitation, warranty and repair
services; cleaning services; plumbing services; carpentry; construction contractor services;
pest control; landscape services; medical and dental services, including medical testing, x-
rays and mental health care and treatment; child care; hair cutting and salon services; live
entertainment and athletic performances; and in-person training or lessons. In-person
services include services within the description above that are performed at (1) a location
that is owned or operated by the service provider or (2) a location of the customer, including
the location of the customer’s real or tangible personal property. Various professional
services, including legal, accounting, financial and consulting services, and other similar
services as desctibed in Subsection 3, although they may involve some amount of in-person
contact, are not treated as in-person services within the meaning of this Subsection 1.

(B) Assignment of Receipts. Rule of Determination. Except as otherwise provided in this
Subsection B, if the service provided by the taxpayer is an in-person service, the service is
delivered to the location where the service is received. Therefore, the receipts from a sale
are in Vermont if and to the extent the customer receives the in-person service in Vermont.
In assigning its receipts from sales of in-person services, a taxpayer must first attempt to
determine the location where a service is received, as follows:

a. If the service is performed with respect to the body of an individual customer in
Vermont (e.g. hair cutting or x-ray services) or in the physical presence of the
customer in Vermont (e.g. live entertainment or athletic performances), the service is
received in Vermont.
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b. If the service is performed with respect to the customer’s real estate in Vermont or
if the service is performed with respect to the customer’s tangible personal property
at the customer’s residence or in the customer’s possession in Vermont, the service
is received in Vermont.

c. If the service is performed with respect to the customer’s tangible personal
property and the tangible personal property is to be shipped or delivered to the
customer, whether the service is performed within or outside Vermont, the service is
received in Vermont if the property is shipped or delivered to the customer in
Vermont.

(C) Rule of Reasonable Approximation. In an instance in which the state or states where a
service is actually received cannot be determined, but the taxpayer has sufficient
information regarding the place of receipt from which it can reasonably approximate the
state or states where the service is received, the taxpayer shall reasonably approximate such
state or states. If the state to which the receipts are to be assigned can be determined or
reasonably approximated, but the taxpayer is not taxable in that state, the receipts that would
otherwise be assigned to the state are excluded from the denominator of the taxpayer’s
receipts factor pursuant to 32 V.S.A. §5833(a)(3)(D).

(D) Examples.

In these examples assume, unless otherwise stated, that the taxpayer is taxable in each state
to which its receipts would be assigned, so that there is no requirement that the receipts from
the sale or sales be eliminated from the denominator of the taxpayer’s receipts factor. See 32
V.S.A. §5833(a)(3)(D). Note that for purposes of the examples it is irrelevant whether the
services are performed by an employee of the taxpayer or by an independent contractor
acting on the taxpayer’s behalf. '

Example (i). Salon Corp has retail locations in Vermont and in other states where it
provides hair cutting services to individual and business customers, the latter of
whom are paid for through the means of a company account. The receipts from sales
of services provided at Salon Corp’s in-state locations are in Vermont. The receipts
from sales of services provided at Salon Corp’s locations outside Vermont, even
when provided to residents of Vermont, are not receipts from in-state sales.

Example (ii). Landscape Corp provides landscaping and gardening services in
Vermont and in neighboring states. Landscape Corp provides landscaping services at
the in-state vacation home of an individual who is a resident of another state and
who is located outside Vermont at the time the services are performed. The receipts
from sale of services provided at the in-state location are in Vermont.

Example (iii). Same facts as in Example (ii), except that Landscape Corp provides
the landscaping services to Retail Corp, a corporation with retail locations in several
states, and the services are with respect to those locations of Retail Corp that are in



Vermont and in other states. The receipts from the sale of services provided to Retail
Corp are in Vermont to the extent the services are provided in Vermont.

Example (iv). Camera Corp provides camera repair services at an in-state retail
location to walk-in individual and business customers. In some cases, Camera Corp
actually repairs a camera that is brought to its in-state location at a facility that is in
another state. In these cases, the repaired camera is then returned to the customer at
Camera Corp’s in-state location. The receipts from sale of these services are in
Vermont.

Example (v). Same facts as in Example (iv), except that a customer located in
Vermont mails the camera directly to the out-of-state facility owned by Camera Corp
to be fixed, and receives the repaired camera back in Vermont by mail. The receipts
from sale of the service are in Vermont.

Example (vi). Teaching Corp provides seminars in Vermont to individual and
business customers. The seminars and the materials used in connection with the
seminars are prepared outside the state, the teachers who teach the seminars include
teachers that are resident outside the state, and the students who attend the seminars
include students that are resident outside the state. Because the seminars are taught
in Vermont the receipts from sales of the services are in Vermont.

(2) Services Delivered to the Customer or on Behalf of the Customer, or Delivered
Electronically Through the Customer.
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(A) In General. If the service provided by the taxpayer is not an in-person service within
the meaning of Section D(3)(1)(A) or a professional service within the meaning of Section
D(3)(3), and the service is delivered to or on behalf of the customer, or delivered
electronically through the customer, the receipts from a sale are in Vermont if and to the
extent that the service is delivered in Vermont. For purposes of this section, a service that is
delivered “to” a customer is a service in which the customer and not a third party is the
recipient of the service. A service that is delivered “on behalf of” a customer is one in which
a customer contracts for a service but one or more third parties, rather than the customer, is

the re01p1ent of the service, such as fulﬁllment serv1ces eFt-he-d+Feet—eFmd-l¥eet—deh¥eﬁL
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a customerby physical means or through electronic transmission. A service that is delivered
electronically “through” a customer is a service that is delivered electronically to a customer
for purposes of resale and subsequent electronic delivery in substantially identical form to
an end user or other third-party recipient.

(B) Assignment of Receipts. The assignment of receipts to a state or states in the instance
of a sale of a service that is delivered to the customer or on behalf of the customer, or
delivered electronically through the customer, depends upon the method of delivery of the
service and the nature of the customer. Separate rules of assignment apply to services
delivered by physical means and services delivered by electronic transmission. (For



36

purposes of this section, a service delivered by an electronic transmission is not a delivery
by a physical means). If a rule of assignment set forth in this section depends on whether the
customer is an individual or a business customer, and the taxpayer acting in good faith
cannot reasonably determine whether the customer is an individual or business customer,
the taxpayer shall treat the customer as a business customer. If the state to which the receipts
from a sale are to be assigned can be determined or reasonably approximated, but the
taxpayer is not taxable in that state, the receipts that would otherwise be assigned to that
state are excluded from the denominator of the taxpayer’s receipts factor. See 32 V.S.A.
§5833(a)(3)(D).

1. Delivery to or on Behalf of a Customer by Physical Means Whether to an
Individual or Business Customer. Services delivered to a customer or on behalf of
a customer through a physical means include, for example, product delivery services
where property is delivered to the customer or to a third party on behalf of the
customer; the delivery of brochures, fliers or other direct mail services; the delivery
of advertising or advertising-related services to the customer’s intended audience in
the form of a physical medium; and the sale of custom software (e.g., where
software is developed for a specific customer in a case where the transaction is
properly treated as a service transaction for purposes of corporate taxation) where
the taxpayer installs the custom software at the customer’s site. The rules in this
section apply whether the taxpayer’s customer is an individual customer or a
business customer.

a. Rule of Determination. In assigning the receipts from a sale of a service
delivered to a customer or on behalf of a customer through a physical means,
a taxpayer must first attempt to determine the state or states where the service
is delivered. If the taxpayer is able to determine the state or states where the
service is delivered, it shall assign the receipts to that state or states.

b. Rule of Reasonable Approximation. If the taxpayer cannot determine the
state or states where the service is actually delivered, but has sufficient
information regarding the place of delivery from which it can reasonably
approximate the state or states where the service is delivered, it shall
reasonably approximate the state or states.

c. Examples:

In these examples assume, unless otherwise stated, that the taxpayer is
taxable in each state to which its receipts would be assigned, so that there is
no requirement in these examples that the receipts must be eliminated from
the denominator of the taxpayer’s receipts factor.

Example (i). Direct Mail Corp, a corporation based outside Vermont,

provides direct mail services to its customer, Business Corp. Business
Corp contracts with Direct Mail Corp to deliver printed fliers to a list
of customers that is provided to it by Business Corp. Some of
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Business Corp’s customers are in Vermont and some of those
customers are in other states. Direct Mail Corp will use the postal
service to deliver the printed fliers to Business Corp’s customers. The
receipts from the sale of Direct Mail Corp’s services to Business Corp
are assigned to Vermont to the extent that the services are delivered
on behalf of Business Corp to Vermont customers (i.e., to the extent
that the fliers are delivered on behalf of Business Corp to Business
Corp’s intended audience in Vermont).

Example (ii). Ad Corp is a corporation based outside Vermont that
provides advertising and advertising-related services in Vermont and
in neighboring states. Ad Corp enters into a contract at a Jocation
outside Vermont with an individual customer who is not a Vermont
resident to design advertisements to be displayed in Vermont, and to
design fliers to be mailed to Vermont residents. All of the design
work is performed outside Vermont. The receipts from the sale of the
design services are in Vermont because the service is physically
delivered on behalf of the customer to the customer’s intended
audience in Vermont.

Example (iii). Same facts as example (ii), except that the contract is
with a business customer that is based outside Vermont. The receipts
from the sale of the design services are in Vermont because the
services are physically delivered on behalf of the customer to the
customer’s intended audience in Vermont.

Example (iv). Fulfillment Corp, a corporation based outside Vermont,
provides product delivery fulfillment services in Vermont and in
neighboring states to Sales Corp, a corporation located outside
Vermont that sells tangible personal property through a mail order
catalog and over the Internet to customers. In some cases when a
customer purchases tangible personal property from Sales Corp to be
delivered in Vermont, Fulfillment Corp will, pursuant to its contract
with Sales Corp, deliver that property from its fulfillment warehouse
located outside Vermont. The receipts from the sale of the fulfillment
services of Fulfillment Corp to Sales Corp are assigned to Vermont to
the extent that Fulfillment Corp’s deliveries on behalf of Sales Corp
are to recipients in Vermont.

Example (v). Software Corp, a software development corporation,
enters into a contract with a business customer, Buyer Corp, which is
physically located in Vermont, to develop custom software to be used
in Buyer Corp’s business. Software Corp develops the custom
software outside Vermont, and then physically installs the software
on Buyer Corp’s computer hardware located in Vermont. The
development and sale of the custom software is properly



38

characterized as a service transaction, and the receipts from the sale
are assigned to Vermont because the software is physically delivered
to the customer in Vermont.

Example (vi). Same facts as Example (v), except that Buyer Corp has
offices in Vermont and several other states, but is commercially
domiciled outside Vermont and orders the software from a location
outside Vermont. The receipts from the development and sale of the
custom software service are assigned to Vermont because the
software is physically delivered to the customer in Vermont.

2. Delivery to a Customer by Electronic Transmission.

Services delivered by electronic transmission include, without limitation, services that are
transmitted through the means of wire, lines, cable, fiber optics, electronic signals, satellite
transmission, audio or radio waves, or other similar means, whether or not the service
provider owns, leases or otherwise controls the transmission equipment. In the case of the
delivery of a service by electronic transmission to a customer, the following rules apply.

a. Services Delivered By Electronic Transmission to an Individual Customer.

#  Rule of Determination. In the case of the delivery of a service to an
individual customer by electronic transmission, the service is delivered in
Vermont if and to the extent that the taxpayer’s customer receives the
servicein Vermont. If the taxpayer can determine the state or states where
the service is received, it shall assign the receipts from that sale to that state
or states.

#-  Rules of Reasonable Approximation. If the taxpayer cannot
determine thestate or states where the customer actually receives the
service, but has sufficient information regarding the place of receipt from
which it can reasonably approximate the state or states where the service is
received, it shall reasonably approximate the state or states. If a taxpayer
does not have sufficient information from which it can determine or
reasonably approximate the state or states in which the service is received,
it shall reasonably approximate the state or states using the customer’s
billing address.

b. Services Delivered By Electronic Transmission to a Business Customer.

#  Rule of Determination. In the case of the delivery of a service to a
businesscustomer by electronic transmission, the service is delivered in
Vermont if and to the extent that the taxpayer’s customer receives the
service in Vermont. If the taxpayer can determine the state or states where
the service isreceived, it shall assign the receipts from that sale to the state
or states. For purposes of this section, it is intended that the state or states
where the



service is received reflect the location at which the service is directly used by
the employees or designees of the customer.

i#=  Rule of Reasonable Approximation. If the taxpayer cannot
determine thestate or states where the customer actually receives the
service, but has sufficient information regarding the place of receipt from
which it can reasonably approximate the state or states where the service
is received, it shall reasonably approximate the state or states.

it Secondary Rule of Reasonable Approximation. In the case of the delivery
of a service to a business customer by electronic transmission where a
taxpayer does not have sufficient information from which it can determine
or reasonably approximate the state or states in which the service is
received, the taxpayer shall reasonably approximate the state or states as set
forth in this regulation. In these cases, unless the taxpayer can apply the safe
harbor set forth below, the taxpayer shall reasonably approximate the state
or states in which the service is received as follows: first, by assigning the
receipts from the sale to the state where the contract of sale is principally
managed bythe customer; second, if the state where the customer principally
manages thecontract is not reasonably determinable, by assigning the
receipts from the
sale to the customer’s place of order; and third, if the customer’s place of
order is not reasonably determinable, by assigning the receipts from the sale
using the customer’s billing address; provided, however, if the taxpayer
derives more than 5% of its receipts from sales of services from any single
customer, the taxpayer is required to identify the state in which the contract
of sale is principally managed by that customer.

#  Safe Harbor. In the case of the delivery of a service to a business
customer by electronic transmission a taxpayer may not be able to
determine,or reasonably approximate under Subsection ii, the state or states
in which the service is received. In these cases, the taxpayer may, in lieu of
the rule stated in Subsection iii, apply the safe harbor stated in this
Subsection. Underthis safe harbor, a taxpayer may assign its receipts from
sales to a particular customer based upon the customer’s billing address in a
taxable year in which the taxpayer (1) engages in substantially similar
service transactions with more than 250 customers, whether business or
individual, and (2) does not derive more than 5% of its receipts from sales
of all services from that customer. This safe harbor applies only for
purposes of services delivered byelectronic transmission to a business
customer, and not otherwise.

¥  Related Party Transactions. In the case of a sale of a service by
electronic transmission to a business customer that is a related party, the
taxpayer may not use the secondary rule of reasonable approximation in
Subsection iii but may use the rule of reasonable approximation in
Subsection ii, and the safe harbor in Subsection iv, provided that the
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Commissioner may aggregate salesto related parties in determining whether
the sales exceed 5% of receipts



41

from sales of all services under that safe harbor provision if necessary or
appropriate to prevent distortion.

c. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is not related to
either the customer to which the service is delivered. Also, unless otherwise stated,
assume that the taxpayer is taxable in each state to which its receipts would be
assigned, so that there is no requirement in these examples that the receipts must be
eliminated from the denominator of the taxpayer’s receipts factor. Further, assume if
relevant, unless otherwise stated, that the safe harbor set forth in Subsection iv does

not apply.

Example (i). Support Corp, a corporation that is based outside Vermont, provides
software support and diagnostic services to individual and business customers that
have previously purchased certain software from third-party vendors. These
individual and business customers are located in Vermont and other states. Support
Corp supplies its services on a case by case basis when directly contacted by its
customer. Support Corp generally provides these services through the Internet but
sometimes provides these services by phone. In all cases, Support Corp verifies the
customer’s account information before providing any service. Using the information
that Support Corp verifies before performing a service, Support Corp can determine
where its services are received, and therefore must assign its receipts to these
locations. The receipts from sales made to Support Corp’s individual and business
customers are in Vermont to the extent that Support Corp’s services are received in
Vermont.

Example (ii). Online Corp, a corporation based outside Vermont, provides web-
based services through the means of the Internet to individual customers who are
resident in Vermont and in other states. These customers access Online Corp’s web
services primarily in their states of residence, and sometimes, while traveling, in
other states. For a substantial portion of its receipts from the sale of services, Online
Corp can either determine the state or states where the services are received, or,
where it cannot determine the state or states, it has sufficient information regarding
the place of receipt to reasonably approximate the state or states. However, Online
Corp cannot determine or reasonably approximate the state or states of receipt for all
of the sales of its services. Assuming that Online Corp reasonably believes, based on
all available information, that the geographic distribution of the receipts from sales
for which it cannot determine or reasonably approximate the location of the receipt
of its services generally tracks those for which it does have this information, Online
Corp must assign to Vermont the receipts from sales for which it does not know the
customers’ location in the same proportion as those receipts for which it has this
information. See Section D(3)(2)((B)(2)(a)(ii).

Example (iii). Same facts as in Example (ii), except that Online Corp reasonably
believes that the geographic distribution of the receipts from sales for which it
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cannot determine or reasonably approximate the location of the receipt of its web-
based services do not generally track the sales for which it does have this
information. Online Corp must assign the receipts from sales of its services for
which it lacks information as provided to its individual customers using the
customers’ billing addresses. See Section D(3)(1)(2)(B)(2)a.

Example (iv). Same facts as in Example (iii), except that Online Corp is not taxable
in one state to which some of its receipts from sales would be otherwise assigned.
The receipts that would be otherwise assigned to that state are to be excluded from
the denominator of Online Corp’s receipts factor. See Section D(3)(1)(B).

Example (v). Net Corp, a corporation based outside Vermont, provides web-based
services to a business customer, Business Corp, a company with offices in Vermont
and two neighboring states. Particular employees of Business Corp access the
services from computers in each Business Corp office. Assume that Net Corp
determines that Business Corp employees in Vermont were responsible for 75% of
Business Corp’s use of Net Corp’s services, and Business Corp employees in other
states were responsible for 25% of Business Corp’s use of Net Corp’s services. In
this case, 75% of the receipts from the sale are received in Vermont. See Section
D(3)(2)(B)(2)(b)(i). Assume alternatively that Net Corp lacks sufficient information
regarding the location or locations where Business Corp’s employees used the
services to determine or reasonably approximate the location or locations. Under
these circumstances, if Net Corp derives 5% or less of its receipts from sales to
Business Corp, Net Corp must assign the receipts under Section D(3)(2)(B)(2)(b)(iii)
to the state where Business Corp principally managed the contract, or if that state is
not reasonably determinable, to the state where Business Corp placed the order for
the services, or if that state is not reasonably determinable, to the state of Business
Corp’s billing address. If Net Corp derives more than 5% of its receipts from sales of
services to Business Corp, Net Corp is required to identify the state in which its
contract of sale is principally managed by Business Corp and must assign the
receipts to that state.

Example (vi). Net Corp, a corporation based outside Vermont, provides web-based
services through the means of the Internet to more than 250 individual and business
customers in Vermont and in other states. Assume that for each customer Net Corp
cannot determine the state or states where its web services are actually received, and
lacks sufficient information regarding the place of receipt to reasonably approximate
the state or states. Also assume that Net Corp does not derive more than 5% of its
receipts from sales of services to a single customer. Net Corp may apply the safe
harbor stated in Section D(3)(2)(B)(2)(b)(iv) and may assign its receipts using each
customer’s billing address. If Net Corp is not taxable in one or more states to which
some of its receipts would be otherwise assigned, it must exclude those receipts from
the denominator of its receipts factor.
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3. Services Delivered Electronically Through or on Behalf of an Individual or Business
Customer. A service delivered electronically “on behalf of” the customer is one in which a
customer contracts for a service to be delivered electronically but one or more third parties,
rather than the customer is the re01p1ent of the service —sueh—as—the—dﬂeet—ef—mdireet

service

delivered electronically “through” a customer to third-party recipients is a service that is
delivered electronically to a customer for purposes of resale and subsequent electronic
delivery in substantially identical form to end users or other third-party recipients.

a. Rule of Determination. In the case of the delivery of a service by electronic
transmission, where the service is delivered electronically to end users or other third-
party recipients through or on behalf of the customer, the service is delivered in
Vermont if and to the extent that the end users or other third-party recipients are in
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of advertising services to a broadcast customer are assigned to Vermont if the
commercial domicile of the broadcast customer is in Vermont. In the case of the
delivery of a service to a customer that acts as an intermediary in reselling the
service in substantially identical form to third-party recipients, the service is
delivered in Vermont to the extent that the end users or other third-party recipients
receive the services in Vermont. The rules in this

Subsection apply whether the taxpayer’s customer is an individual customer or a
business customer and whether the end users or other third-party recipients to which
the services are delivered through or on behalf of the customer are individuals or
businesses.

b. Rule of Reasonable Approximation. If the taxpayer cannot determine the state or
states where the services are actually delivered to-the-end-users or other third-party
recipients either through or on behalf of the customer, but has sufficient information
regarding the place of delivery from which it can reasonably approximate the state or
states where the services are delivered, it shall reasonably approximate the state or
states.

c. Select Secondary Rules of Reasonable Approximation.
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#: i.If a taxpayer’s service is the delivery of a service to a customer that then
acts as the taxpayer’s intermediary in reselling that service to end users or other third
party recipients, if the taxpayer lacks sufficient information regarding the location of
the end users or other third party recipients from which it can determine or
reasonably approximate that location, the taxpayer shall reasonably approximate the
extent to which the service is received in a state by using the percentage that reflects
the ratio of the state’s population in the specific geographic area in which the
taxpayer’s intermediary resells the services, relative to the total population in that
area.

providedabove, the relevant specific geographic area of delivery includes only the
areas where the service was substantially and materially delivered or resold.
Unless the taxpayer demonstrates the contrary, it will be presumed that the area
where the service was substantially and materially delivered or resold does not
include areasoutside the United States.

d. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is taxable in
each state to which its receipts would be assigned, so that there is no requirement in
these examples that the receipts must be eliminated from the denominator of the
taxpayer’s receipts factor.

Example (i). Cable TV Corp, a corporation that is based outside of Vermont, has two
revenue streams. First, Cable TV Corp sells advertising time to business customers pursuant
to which the business customers’ advertisements will run as commercials during Cable TV
Corp’s televised programming. Some of these business customers, though not all of them,
have a physical presence in Vermont. Second, Cable TV Corp sells monthly subscriptions to
individual customers in Vermont and in other states. The receipts from Cable TV Corp’s
sale of advertising time to its business customers are assigned to Vermont to the extent that
the audience for Cable TV Corp’s televised programming during which the advertisements
run is in Vermont. See Section D(3)(2)(B)(2)(a)(i). If Cable TV Corp is unable to determine
the actual location of its audience for the programming and lacks sufficient information
regarding audience location to reasonably approximate the location, Cable TV Corp must
approximate its Vermont Broadcast Customers audience using the percentage that reflects
the ratio of its Vermont subscribers in the geographic area in which Cable TV Corp’s
televised programming featuring the advertisements is delivered relative to its total number
of subscribers in that area. See Section (3)(2)(B)(3)(c)(i). To the extent that Cable TV
Corp’s sales of monthly subscriptions represent the sale of a service, the receipts from these
sales are properly assigned to Vermont in any case in which the programming is received by
a customer in Vermont. See Section D(3)(2)(B)(3)(a). In any case in which Cable TV Corp
cannot determine the actual location where the programming is received, and lacks



sufficient information regarding the location of receipt to reasonably approximate the
location, the receipts from these sales of Cable TV Corp’s monthly subscriptions are
assigned to Vermont where its customer’s billing address is in Vermont. See Section
D(3)(2)(B)(3)(a). Note that whether and to the extent that the monthly subscription fee
represents a fee for a service or for a license of intangible property does not affect the
analysis or result as to the state or states to which the receipts are properly assigned. See
Section D(5)(E).

Example (ii). Network Corp, a broadcaster that sells advertising to business customers pursuant to which the
business customers’ advertisements will run as commercials during Network Corp’s televised programming.

Some of these business customers, though not all of them, have a physical presence in Vermont. Network Corp

also licenses rights to its film programming to both platform distribution companies and individual customers.
Platform distribution companies are broadcast customers and pay licensing fees to Network Corp for the rights
to_distribute Network Corp’s film programming to the platform distribution companies’ customers. Network
Corp’s individual customers pay access fees to Network Corp for the right to directly access and view Network
Corp’s film programming. Advertisers are Broadcast Customers and pay fees to Network Corp to run_

commercials during Network Corp’s programming. Network Corp’s individual customers pay access fees to
Network Corp for the right to directly access and view Network Corp’s film programming. Network Corp’s

receipts from each advertiser or platform distribution company will be assigned to Vermont if the broadcast
customer’s commercial domicile is in Vermont. Network Corp’s receipts from each individual broadcast
customer will be assigned to Vermont if the address of the broadcast customer listed in the broadcaster’s records
is in Vermont.

Example (iii). Web Corp, a corporation that is based outside Vermont, provides
Internet content to viewers in Vermont and other states. Web Corp sells advertising
space to business customers pursuant to which the customers’ advertisements will
appear in connection with Web Corp’s Internet content. Web Corp receives a fee for
running the advertisements that is determined by reference to the number of times
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the advertisement is viewed or clicked upon by the viewers of its website. The
receipts from Web Corp’s sale of advertising space to its business customers are
assigned to Vermont to the extent that the viewers of the Internet content are in
Vermont, as measured by viewings or clicks. See Section D(3)(2)(B)(3)(a). If Web
Corp is unable to determine the actual location of its viewers, and lacks sufficient
information regarding the location of its viewers to reasonably approximate the
location, Web Corp must approximate the amount of its Vermont receipts by
multiplying the amount of receipts from sales of advertising by a percentage that
reflects the Vermont population in the specific geographic area in which the content
containing the advertising is delivered relative to the total population in that area.
See Section D(3)(2)(B)(3)(c). In any case in which Web Corp’s receipts would be
assigned to a state in which Web Corp is not taxable, those receipts must be
excluded from the denominator of Web Corp’s receipts factor.
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Example (iv). Retail Corp, a corporation that is based outside of Vermont, sells
tangible property through its retail stores located in Vermont and other states, and
through a mail order catalog. Answer Co, a corporation that operates call centers in
multiple states, contracts with Retail Corp to answer telephone calls from individuals
placing orders for products found in Retail Corp’s catalogs. In this case, the phone
answering services of Answer Co are being delivered to Retail Corp’s customers and
prospective customers. Therefore, Answer Co is delivering a service electronically to
Retail Corp’s customers or prospective customers on behalf of Retail Corp, and must
assign the proceeds from this service to the state or states from which the phone calls
are placed by the customers or prospective customers. If Answer Co cannot
determine the actual locations from which phone calls are placed, and lacks
sufficient information regarding the locations to reasonably approximate the
locations, Answer Co must approximate the amount of its Vermont receipts by
multiplying the amount of its fee from Retail Corp by a percentage that reflects the
Vermont population in the specific geographic area from which the calls are placed
relative to the total population in that area. See Section D(3)(2)(B)(3)(c)(ii). Answer
Co’s receipts must also be excluded from the denominator of its receipts factor in
any case in which the receipts would be assigned to a state in which Answer Co is
not taxable.

Example (v). Web Corp, a corporation that is based outside of Vermont, sells
tangible property to customers via its Internet website. Design Co. designed and
maintains Web Corp’s website, including making changes to the site based on
customer feedback received through the site. Design Co.’s services are delivered to
Web Corp, the proceeds from which are assigned pursuant to Section D(3)(2)(B).
The fact that Web Corp’s customers and prospective customers incidentally benefit
from Design Co.’s services, and may even interact with Design Co in the course of
providing feedback, does not transform the service into one delivered “on behalf of”
Web Corp to Web Corp’s customers and prospective customers.

Example (vi). Wholesale Corp, a corporation that is based outside Vermont, develops
an Internet-based information database outside Vermont and enters into a contract
with Retail Corp whereby Retail Corp will market and sell access to this database to
end users. Depending on the facts, the provision of database access may be either the
sale of a service or the license of intangible property or may have elements of both,
but for purposes of analysis it does not matter. See Section D(5)E. Assume that on
the particular facts applicable in this example Wholesale Corp is selling database
access in transactions properly characterized as involving the performance of a
service. When an end user purchases access to Wholesale Corp’s database from
Retail Corp, Retail Corp in turn compensates Wholesale Corp in connection with
that transaction. In this case, Wholesale Corp’s services are being delivered through
Retail Corp to the end user. Wholesale Corp must assign its receipts from sales to
Retail Corp to the state or states in which the end users receive access to Wholesale
Corp’s database. If Wholesale Corp cannot determine the state or states where the
end users actually receive access to Wholesale Corp’s database, and lacks sufficient
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information regarding the location from which the end users access the database to
reasonably approximate the location, Wholesale Corp must approximate the extent
to which its services are received by end users in Vermont by using a percentage that
reflects the ratio of the Vermont population in the specific geographic area in which
Retail Corp regularly markets and sells Wholesale Corp’s database relative to the
total population in that area. See Section D(3)(2)(B)(3)(c)(ii). Note that it does not
matter for purposes of the analysis whether Wholesale Corp’s sale of database access
constitutes a service or a license of intangible property, or some combination of
both. See Section D(5)(E). In any case in which Wholesale Corp’s receipts would be
assigned to a state in which Wholesale Corp is not taxable, the receipts must be
excluded from the denominator of Wholesale Corp’s receipts factor.

(3) Professional Services.
(A) In General.

Except as otherwise provided in this Section, professional services are services that require
specialized knowledge and in some cases require a professional certification, license or
degree. These services include the performance of technical services that require the
application of specialized knowledge. Professional services include, without limitation,
management services, bank and financial services, financial custodial services, investment
and brokerage services, fiduciary services, tax preparation, payroll and accounting services,
lending services, credit card services (including credit card processing services), data
processing services, legal services, consulting services, video production services, graphic
and other design services, engineering services, and architectural services.

(B) Overlap with Other Categories of Services.

1. Certain services that fall within the definition of “professional services” set forth
in this Section are nevertheless treated as “in-person services” within the meaning of
Section D(3)(1), and are assigned under the rules of that subsection. Specifically,
professional services that are physically provided in person by the taxpayer such as
carpentry, certain medical and dental services or child care services, where the
customer or the customer’s real or tangible property upon which the services are
provided is in the same location as the service provider at the time the services are
performed, are “in-person services” and are assigned as such, notwithstanding that
they may also be considered to be “professional services.” However, professional
services where the service is of an intellectual or intangible nature, such as legal,
accounting, financial and consulting services, are assigned as professional services
under the rules of this Section D(3)(3), notwithstanding the fact that these services
may involve some amount of in-person contact.

2. Professional services may in some cases include the transmission of one or more
documents or other communications by mail or by electronic means. In some cases,
all or most communications between the service provider and the service recipient
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may be by mail or by electronic means. However, in these cases, despite this
transmission, the assignment rules that apply are those for professional services, and
not those pertaining to services delivered to a customer or through or on behalf of a
customer.

(C) Assignment of Receipts.

In the case of a professional service, it is generally possible to characterize the location of
delivery in multiple ways by emphasizing different elements of the service provided, no one
of which will consistently represent the market for the services. Therefore, the location of
delivery in the case of professional services is not susceptible to a general rule of
determination, and must be reasonably approximated. The assignment of receipts from a
sale of a professional service depends in many cases upon whether the customer is an
individual or business customer. In any instance in which the taxpayer, acting in good faith,
cannot reasonably determine whether the customer is an individual or business customer,
the taxpayer shall treat the customer as a business customer. For purposes of assigning the
receipts from a sale of a professional service, a taxpayer’s customer is the person that
contracts for the service, irrespective of whether another person pays for or also benefits
from the taxpayer’s services. In any instance in which the taxpayer is not taxable in the state
to which receipts from a sale is assigned, the receipts are excluded from the denominator of
the taxpayer’s receipts factor.

1. General Rule. Receipts from sales of professional services other than those services
described in Subsection 2 (architectural and engineering services), Subsection 3
(transactions with related parties) are assigned in accordance with this general rule.

a. Professional Services Delivered to Individual Customers. Except as otherwise
provided, in any instance in which the service provided is a professional service and
the taxpayer’s customer is an individual customer, the state or states in which the
service is delivered must be reasonably approximated as set forth in this paragraph.
In particular, the taxpayer shall assign the receipts from a sale to the customer’s state
of primary residence, or, if the taxpayer cannot reasonably identify the customer’s
state of primary residence, to the state of the customer’s billing address; provided,
however, in any instance in which the taxpayer derives more than 5% of its receipts
from sales of all services from an individual customer, the taxpayer shall identify the
customer’s state of primary residence and assign the receipts from the service or
services provided to that customer to that state.

b. Professional Services Delivered to Business Customers. Except as otherwise
provided in Section D(3), in any instance in which the service provided is a
professional service and the taxpayer’s customer is a business customer, the state or
states in which the service is delivered must be reasonably approximated as set forth
in this section. In particular, unless the taxpayer may use the safe harbor set forth in
the next paragraph, taxpayer shall assign the receipts from the sale as follows: first,
by assigning the receipts to the state where the contract of sale is principally
managed by the customer; second, if the place of customer management is not
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reasonably determinable, to the customer’s place of order; and third, if the customer
place of order is not reasonably determinable, to the customer’s billing address;
provided, however, in any instance in which the taxpayer derives more than 5% of
its receipts from sales of all services from a customer, the taxpayer is required to
identify the state in which the contract of sale is principally managed by the
customer.

c. Safe Harbor; Large Volume of Transactions. Notwithstanding the rules set forth in
Subsections a and b above, a taxpayer may assign its receipts from sales to a
particular customer based on the customer’s billing address in any taxable year in
which the taxpayer (1) engages in substantially similar service transactions with
more than 250 customers, whether individual or business, and (2) does not derive
more than 5% of its receipts from sales of all services from that customer. This safe
harbor applies only for purposes of Section D(3)(3)C)(1) and not otherwise.

2. Architectural and Engineering Services with respect to Real or Tangible Personal
Property.

Architectural and engineering services with respect to real or tangible personal property are
professional services within the meaning of Section D(3). However, unlike in the case of the
general rule that applies to professional services, (1) the receipts from a sale of an
architectural service are assigned to a state or states if and to the extent that the services are
with respect to real estate improvements located, or expected to be located, in the state or
states; and (2) the receipts from a sale of an engineering service are assigned to a state or
states if and to the extent that the services are with respect to tangible or real property
located in the state or states, including real estate improvements located in, or expected to be
located in, the state or states. These rules apply whether or not the customer is an individual
or business customer. In any instance in which architectural or engineering services are not
described in this paragraph, the receipts from a sale of these services must be assigned under
the general rule for professional services. See Section D(3)(C)(1).

3. Related Party Transactions. In any instance in which the professional service is sold to a
related party, rather than applying the rule for professional services delivered to business
customers, the state or states to which the service is assigned is the place of receipt by the
related party as reasonably approximated using the following hierarchy: (1) if the service
primarily relates to specific operations or activities of a related party conducted in one or
more locations, then to the state or states in which those operations or activities are
conducted in proportion to the related party’s payroll at the locations to which the service
relates in the state or states; or (2) if the service does not relate primarily to operations or
activities of a related party conducted in particular locations, but instead relates to the
operations of the related party generally, then to the state or states in which the related party
has employees, in proportion to the related party’s payroll in those states. The taxpayer may
use the safe harbor provided by provided that the Commissioner may aggregate the receipts
from sales to related parties in applying the 5% rule if necessary or appropriate to avoid
distortion.
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4. Examples:

Unless otherwise stated, assume in each of these examples, where relevant, that the taxpayer
is taxable in each state to which its receipts would be assigned, so that there is no
requirement in the examples that the receipts must be excluded from the denominator of the
taxpayer’s receipts factor. Assume also that the customer is not a related party and that the
safe harbor set forth at Subsection D(3)(3)(C)(1)(c) does not apply.

Example (i). Broker Corp provides securities brokerage services to individual
customers who are resident in Vermont and in other states. Assume that Broker Corp
knows the state of primary residence for many of its customers, and where it does
not know this state of primary residence, it knows the customer’s billing address.
Also assume that Broker Corp does not derive more than 5% of its receipts from
sales of all services from any one individual customer. If Broker Corp knows its
customer’s state of primary residence, it shall assign the receipts to that state. If
Broker Corp does not know its customer’s state of primary residence, but rather
knows the customer’s billing address, it shall assign the receipts to that state. See
Section D(3)(3)(C)(1)(a).

Example (ii). Same facts as in Example (i), except that Broker Corp has several
individual customers from whom it derives, in each instance, more than 5% of its
receipts from sales of all services. Receipts from sales to customers from whom
Broker Corp derives 5% or less of its receipts from sales of all services must be
assigned as described in example 1. For each customer from whom it derives more
than 5% of its receipts from sales of all services, Broker Corp is required to
determine the customer’s state of primary residence and must assign the receipts
from the services provided to that customer to that state. In any case in which a 5%
customer’s state of primary residence is Vermont, receipts from a sale made to that
customer must be assigned to Vermont; in any case in which a 5% customer’s state
of primary residence is not Vermont receipts from a sale made to that customer are
not assigned to Vermont. Where receipts from a sale are assigned to a state other
than Vermont, if the state of assignment (i.e., the state of primary residence of the
individual customer) is a state in which Broker Corp is not taxable, receipts from the
sales must be excluded from the denominator of Broker Corp’s receipts factor.

Example (iii). Architecture Corp provides building design services as to buildings
located, or expected to be located, in Vermont to individual customers who are
resident in Vermont and other states, and to business customers that are based in
Vermont and other states. The receipts from Architecture Corp’s sales are assigned
to Vermont because the locations of the buildings to which its design services relate
are in Vermont, or are expected to be in Vermont. For purposes of assigning these
receipts, it is not relevant where, in the case of an individual customer, the customer
primarily resides or is billed for the services, and it is not relevant where, in the case
of a business customer, the customer principally manages the contract, placed the
order for the services, or is billed for the services. Further, these receipts are
assigned to Vermont even if Architecture Corp’s designs are either physically
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delivered to its customer in paper form in a state other than Vermont or are
electronically delivered to its customer in a state other than Vermont. See Section
D(3)(3)(B)(2) and (C)(2)-

Example (iv). Law Corp provides legal services to individual clients who are resident
in Vermont and in other states. In some cases, Law Corp may prepare one or more
legal documents for its client as a result of these services and/or the legal work may
be related to litigation or a legal matter that is ongoing in a state other than where the
client is resident. Assume that Law Corp knows the state of primary residence for
many of its clients, and where it does not know this state of primary residence, it
knows the client’s billing address. Also assume that Law Corp does not derive more
than 5% of its receipts from sales of all services from any one individual client. If
Law Corp knows its client’s state of primary residence, it shall assign the receipts to
that state. If Law Corp does not know its client’s state of primary residence, but
rather knows the client’s billing address, it shall assign the receipts to that state. For
purposes of the analysis it is irrelevant whether the legal documents relating to the
service are mailed or otherwise delivered to a location in another state, or the
litigation or other legal matter that is the underlying predicate for the services is in
another state.

Example (v). Same facts as in Example (iv), except that Law Corp provides legal
services to several individual clients who it knows have a primary residence in a
state where Law Corp is not taxable. Receipts from these services are excluded from
the denominator of Law Corp’s receipts factor even if the billing address of one or
more of these clients is in a state in which Law Corp is taxable, including Vermont.

Example (vi). Law Corp provides legal services to several multistate business clients.
In each case, Law Corp knows the state in which the agreement for legal services
that governs the client relationship is principally managed by the client. In one case,
the agreement is principally managed in Vermont; in the other cases, the agreement
is principally managed in a state other than Vermont. If the agreement for legal
services is principally managed by the client in Vermont the receipts from sale of the
services are assigned to Vermont; in the other cases, the receipts are not assigned to
Vermont. In the case of receipts that are assigned to Vermont, the receipts are so
assigned even if (1) the legal documents relating to the service are mailed or
otherwise delivered to a location in another state, or (2) the litigation or other legal
matter that is the underlying predicate for the services is in another state.

Example (vii). Same facts as in example 6, except that Law Corp is not taxable in
one of the states other than Vermont in which Law Corp’s agreement for legal
services that governs the client relationship is principally managed by the business
client. Receipts from these latter services are excluded from the denominator of Law
Corp’s receipts factor.

Example (viii). Consulting Corp, a company that provides consulting services to law
firms and other customers, is hired by Law Corp in connection with legal
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representation that Law Corp provides to Client Co. Specifically, Consulting Corp is
hired to provide expert testimony at a trial being conducted by Law Corp on behalf
of Client Co. Client Co pays for Consulting Corp’s services directly. Assuming that
Consulting Corp knows that its agreement with Law Co is principally managed by
Law Corp in Vermont, the receipts from the sale of Consulting Corp’s services are
assigned to Vermont. It is not relevant for purposes of the analysis that Client Co is
the ultimate beneficiary of Consulting Corp’s services, or that Client Co pays for
Consulting Corp’s services directly. See Section D(3)(3)(C)(1)(b).

Example (ix). Bank Corp provides financial custodial services to 100 individual
customers who are resident in Vermont and in other states, including the safekeeping
of some of its customers’ financial assets. Assume for purposes of this example that
Bank Corp knows the state of primary residence for many of its customers, and
where it does not know this state of primary residence, it knows the customer’s
billing address. Also assume that Bank Corp does not derive more than 5% of its
receipts from sales of all of its services from any single customer. Note that because
Bank Corp does not have more than 250 customers, it may not apply the safe harbor
for professional services stated in Section D(3)(3)(C)(1)(c). If Bank Corp knows its
customer’s state of primary residence, it must assign the receipts to that state. If
Bank Corp does not know its customer’s state of primary residence, but rather knows
the customer’s billing address, it must assign the receipts to that state. Bank Corp’s
receipts are assigned to Vermont if the customer’s state of primary residence (or
billing address, in cases where it does not know the customer’s state of primary
residence) is in Vermont, even if Bank Corp’s financial custodial work, including the
safekeeping of the customer’s financial assets, takes place in a state other than
Vermont. See Section D(3)(3)(C)(1)(a).

Example (x). Same facts as Example (ix), except that Bank Corp has more than 250
customers, individual or business. Bank Corp may apply the safe harbor for
professional services stated in D(3)(3)(C)(1)(c), and may assign its receipts from
sales to a state or states using each customer’s billing address.

Example (xi). Same facts as Example (x), except that Bank Corp derives more than
5% of its receipts from sales from a single individual customer. As to the sales made
to this customer, Bank Corp is required to determine the individual customer’s state
of primary residence and must assign the receipts from the service or services
provided to that customer to that state. See D(3)(3)(C)(1)(a) and (C)(3). Receipts
from sales to all other customers are assigned as described in Example (x).

Example (xii). Advisor Corp, a corporation that provides investment advisory
services, provides these advisory services to Investment Co. Investment Co is a
multistate business client of Advisor Corp that uses Advisor Corp’s services in
connection with investment accounts that it manages for individual clients, who are
the ultimate beneficiaries of Advisor Corp’s services. Assume that Investment Co’s
individual clients are persons that are resident in numerous states, which may or may
not include Vermont. Assuming that Advisor Corp knows that its agreement with
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the sale of Advisor Corp’s services are assigned to Vermont. It is not relevant for
purposes of the analysis that the ultimate beneficiaries of Advisor Corp’s services
may be Investment Co’s clients, who are residents of numerous states. See

DE)BUCO(D)(b).

Example (xiii). Advisor Corp provides investment advisory services to Investment
Fund LP, a partnership that invests in securities and other assets. Assuming that
Advisor Corp knows that its agreement with Investment Fund LP is principally
managed by Investment Fund LP in Vermont, receipts from the sale of Advisor
Corp’s services are assigned to Vermont. See D(3)(3)(C)(1)(b). Note that it is not
relevant for purposes of the analysis that the partners in Investment Fund LP are
residents of numerous states.

Example (xiv). Design Corp is a corporation based outside Vermont that provides
graphic design and similar services in Vermont and in neighboring states. Design
Corp enters into a contract at a location outside Vermont with an individual
customer to design fliers for the customer. Assume that Design Corp does not know
the individual customer’s state of primary residence and does not derive more than
5% of its receipts from sales of services from the individual customer. All of the
design work is performed outside Vermont. Receipts from the sale are in Vermont if
the customer’s billing address is in Vermont. See D(3)(3)(C)(1)(a).

(4) Rent, Lease, or License of Tangible Personal Property and Real Property, and Sales of Real
Property

Receipts from the rental, lease, or license of real or tangible personal property situated in Vermont
are apportionable to Vermont.

In the case of a sale of real property, the receipts from the sale are in Vermont if and to the extent
that the property is in Vermont.

In the case of a rental, lease or license of tangible personal property, the receipts from the sale are in
Vermont if and to the extent that the property is in Vermont. If property is mobile property that is
located both within and without Vermont during the period of the lease or other contract, the
receipts assigned to Vermont are the receipts from the contract period multiplied by the fraction
computed under Section B(4) (as adjusted when necessary to reflect differences between usage
during the contract period and usage during the taxable year).

Receipts from the rental, lease, or license of real or tangible personal property include all amounts

received directly or indirectly by the taxpayer for use of or occupancy of property, whether or not
such property is owned by the taxpayers.
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(5) License or Lease of Intangible Property
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A. General Rules.

1. The receipts from the license of intangible property are in Vermont if and to the extent the
intangible is used in Vermont. In general, the term “use” is construed to refer to the location of
the taxpayer’s market for the use of the intangible property that is being licensed and is not to be
construed to refer to the location of the property or payroll of the taxpayer. The rules that apply
to determine the location of the use of intangible property in the context of several specific
types of licensing transactions are set forth in Section D(5)(A)(2)-(5). For purposes of the rules
set forth in this Section 5, a lease of intangible property is to be treated the same as a license of
intangible property.

2. In general, a license of intangible property that conveys all substantial rights in that property
is treated as a sale of intangible property for purposes of this regulation. See D(6). Note,
however, that for purposes of Section D(5) and (6), a sale or exchange of intangible property is
treated as a license of that property where the receipts from the sale or exchange derive from
payments that are contingent on the productivity, use or disposition of the property.

3. Intangible property licensed as part of the sale or lease of tangible property is treated as the
sale or lease of tangible property under this regulation.

4. In any instance in which the taxpayer is not taxable in the state to which the receipts from the
license of intangible property are assigned, the receipts are excluded from the denominator of
the taxpayer’s receipts factor. See 32 V.S.A. §5833(a)(3)(D).

5. Nothing in this Section D(5) shall be construed to allow or require inclusion of receipts in the
receipts factor that are not included in the definition of “receipts” pursuant to Section
D(1)(A)(8) or that are excluded from the numerator and the denominator of the receipts factor.
To the extent that the transfer of either a security, or business “goodwill” or similar intangible
value, including, without limitation, “going concern value” or “workforce in place,” may be
characterized as a license or lease of intangible property, receipts from such transaction shall be
excluded from the numerator and the denominator of the taxpayer’s receipts factor.

B. License of a Marketing Intangible.

Where a license is granted for the right to use intangible property in connection with the sale,
lease, license, or other marketing of goods, services, or other items (i.e., a marketing intangible)
to a consumer, the royalties or other licensing fees paid by the licensee for that marketing
intangible are assigned to Vermont to the extent that those fees are attributable to the sale or
other provision of goods, services, or other items purchased or otherwise acquired by consumers
or other ultimate customers in Vermont. Examples of a license of a marketing intangible
include, without limitation, the license of a service mark, trademark, or trade name; certain
copyrights; the license of a film, television or multimedia production or event for commercial
distribution; and a franchise agreement. In each of these instances the license of the marketing
intangible is intended to promote consumer sales. In the case of the license of a marketing
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intangible, where a taxpayer has actual evidence of the amount or proportion of its receipts that
is attributable to Vermont, it shall assign that amount or proportion to Vermont.

In the absence of actual evidence of the amount or proportion of the licensee's receipts that are
derived from Vermont consumers, the portion of the licensing fee to be assigned to Vermont
must be reasonably approximated by multiplying the total fee by a percentage that reflects the
ratio of the Vermont population in the specific geographic area in which the licensee
makes material use of the intangible property to regularly market its goods, services or other
items relative to the total population in that area. If the license of a marketing intangible is for
the right to use the intangible property in connection with sales or other transfers at wholesale
rather than directly to retail customers, the portion of the licensing fee to be assigned to
Vermont must be reasonably approximated by multiplying the total fee by a percentage that
reflects the ratio of the Vermont population in the specific geographic area in which the
licensee's goods, services, or other items are ultimately and materially marketed using the
intangible property relative to the total population of that area. Unless the taxpayer demonstrates
that the marketing intangible is materially used in the marketing of items outside the United
States, the fees from licensing that marketing intangible will be presumed to be derived from
within the United States.

C. License of a Production Intangible.

If a license is granted for the right to use intangible property other than in connection with the
sale, lease, license, or other marketing of goods, services, or other items, and the license is to be
used in a production capacity (a “production intangible”), the licensing fees paid by the licensee
for that right are assigned to Vermont to the extent that the use for which the fees are paid takes
place in Vermont. Examples of a license of a production intangible include, without limitation,
the license of a patent, a copyright, or trade secrets to be used in a manufacturing process, where
the value of the intangible lies predominately in its use in that process. In the case of a license of
a production intangible to a party other than a related party where the location of actual use is
unknown, it is presumed that the use of the intangible property takes place in the state of the
licensee's commercial domicile (where the licensee is a business) or the licensee’s state of
primary residence (where the licensee is an individual). If the Commissioner can reasonably
establish that the actual use of intangible property pursuant to a license of a production
intangible takes place in part in Vermont, it is presumed that the entire use is in this state except
to the extent that the taxpayer can demonstrate that the actual location of a portion of the use
takes place outside Vermont. In the case of a license of a production intangible to a related
party, the taxpayer must assign the receipts to where the intangible property is actually used.

D. D. License of a Broadcasting Intangible. Where a broadcaster grants a license to a broadcast
customer for the right to use film programming, the licensing fees paid by the licensee for
such right are assigned to Vermont to the extent that the broadcast customer is located in
Vermont. In the case of business customers, the broadcast customer’s location shall be
determined using the broadcast customer’s commercial domicile. In the case of individual
customers, the broadcast customer’s location shall be determined using the address of the
broadcast customer listed in the broadcaster’s records.

B.E License of a Mixed Intangible.
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If a license of intangible property includes both a license of a marketing intangible and a license
of a production intangible (a “mixed intangible”) and the fees to be paid in each instance are
separately and reasonably stated in the licensing contract, the Commissioner will accept that
separate statement for purposes of Section D. If a license of intangible property includes both a
license of a marketing intangible and a license of a production intangible and the fees to be paid
in each instance are not separately and reasonably stated in the contract, it is presumed that the

licensing fees are paid entirely for the license of the marketing intangible except to the extent
that the taxpayer or the Commissioner can reasonably establish otherwise.

E.F License of Intangible Property where Substance of Transaction Resembles a Sale of
Goodsor Services.

1. In general.

In some cases, the license of intangible property will resemble the sale of an electronically-
delivered good or service rather than the license of a marketing intangible or a production
intangible. In these cases, the receipts from the licensing transaction are assigned by
applying the rules set forth in Section D(3)(2)(B)(2) and (3), as if the transaction were a
service delivered to an individual or business customer or delivered electronically through
an individual or business customer, as applicable. Examples of transactions to be assigned
under this Subsection 5 include, without limitation, the license of database access, the
license of access to information, the license of digital goods (see Section D(7)(2)), and the
license of certain software (e.g., where the transaction is not the license of pre-written
software that is treated as the sale of tangible personal property, see Section D(7)(1).

2. Sublicenses.

Pursuant to Section D(5)(1)(A), the rules of Section D(3)(2)(B)(3) may apply where a
taxpayer licenses intangible property to a customer that in turn sublicenses the intangible
property to end users as if the transaction were a service delivered electronically through a
customer to end users. In particular, the rules set forth at Section D(3)(2)(B)(3) that apply to
services delivered electronically to a customer for purposes of resale and subsequent
electronic delivery in substantially identical form to end users or other recipients may also
apply with respect to licenses of intangible property for purposes of sublicense to end users.
For this purpose, the intangible property sublicensed to an end user shall not fail to be
substantially identical to the property that was licensed to the sublicensor merely because
the sublicense transfers a reduced bundle of rights with respect to that property (e.g.,
because the sublicensee’s rights are limited to its own use of the property and do not include
the ability to grant a further sublicense), or because that property is bundled with additional
services or items of property.

3. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is taxable in each state
to which its receipts would be assigned, so that there is no requirement in these examples
that the receipts must be eliminated from the denominator of the taxpayer’s receipts factor.
Also assume that the customer is not a related party.
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Example (i). Crayon Corp and Dealer Co enter into a license contract under which
Dealer Co as licensee is permitted to use trademarks that are owned by Crayon Corp
in connection with Dealer Co's sale of certain products to retail customers. Under the
contract, Dealer Co is required to pay Crayon Corp a licensing fee that is a fixed
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percentage of the total volume of monthly sales made by Dealer Co of products
using the Crayon Corp trademarks. Under the contract, Dealer Co is permitted to sell
the products at multiple store locations, including store locations that are both within
and without Vermont. Further, the licensing fees that are paid by Dealer Co are
broken out on a per-store basis. The licensing fees paid to Crayon Corp by Dealer Co
represent fees from the license of a marketing intangible. The portion of the fees to
be assigned to Vermont are determined by multiplying the fees by a percentage that
reflects the ratio of Dealer Co’s receipts that are derived from its Vermont stores
relative to Dealer Co’s total receipts. See Section D(5)(B).

Example (ii). Program-Corp, Network Corp. a corporation that is based outside

Vermont, licenses programming that it owns to licensees, such as cable networks,
that in turn will offerthe programming to their customers on television or other
media outlets in Vermont and in all other U.S. states. Each of these licensing
contracts constitutes the license of a marketing broadcast intangible. For each
licensee, , the receipts from such license will be assigned to Vermont if the

.....

PEYE). If Program-Corp, Network Corp is not taxable in any state in which the
licensee 2s-audienee is located, the receipts are excluded from the denominator of
Program Corp’s receipts factor. Note that the analysis and result as to the state or
states to which receipts are properly assigned would be the same to theextent that the
substance of Pregram-Cerp’s, Network Corp’s licensing transactions may be
determined to resemble a sale of goods or services, instead of the license of a
marketing intangible. See Section D(5)(E).

Example (iii). Moniker Corp enters into a license contract with Wholesale Co.
Pursuant to the contract Wholesale Co is granted the right to use trademarks owned
by Moniker Corp to brand sports equipment that is to be manufactured by Wholesale
Co or an unrelated entity, and to sell the manufactured equipment to unrelated
companies that will ultimately market the equipment to consumers in a specific
geographic region, including a foreign country. The license agreement confers a
license of a marketing intangible, even though the trademarks in question will be
affixed to property to be manufactured. In addition, the license of the marketing
intangible is for the right to use the intangible property in connection with sales to be
made at wholesale rather than directly to retail customers. The component of the
licensing fee that constitutes the Vermont receipts of Moniker Corp is determined by
multiplying the amount of the fee by a percentage that reflects the ratio of the
Vermont population in the specific geographic region relative to the total population
in that region. See Section D(5)(E). If Moniker Corp is able to reasonably establish
that the marketing intangible was materially used throughout a foreign country, then
the population of that country will be included in the population ratio calculation.
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However, if Moniker Corp is unable to reasonably establish that the marketing
intangible was materially used in the foreign country in areas outside a particular
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major city; then none of the foreign country’s population beyond the population of
the major city is include in the population ratio calculation. If Moniker Corp is not
taxable in any state (including a foreign country) in which Wholesale Co’s ultimate
consumers are located, the receipts that would be assigned to that state are excluded
from the denominator of Moniker Corp’s receipts factor.

Example (iv). Formula, Inc and Appliance Co enter into a license contract under
which Appliance Co is permitted to use a patent owned by Formula, Inc to
manufacture appliances. The license contract specifies that Appliance Co is to pay
Formula, Inc a royalty that is a fixed percentage of the gross receipts from the
products that are later sold. The contract does not specify any other fees. The
appliances are both manufactured and sold in Vermont and several other states.
Assume the licensing fees are paid for the license of a production intangible, even
though the royalty is to be paid based upon the sales of a manufactured product (i.e.,
the license is not one that includes a marketing intangible). Because the
Commissioner can reasonably establish that the actual use of the intangible property
takes place in part in Vermont, the royalty is assigned based to the location of that
use rather than to location of the licensee’s commercial domicile, in accordance with
Section D(5)(A). It is presumed that the entire use is in Vermont except to the extent
that the taxpayer can demonstrate that the actual location of some or all of the use
takes place outside Vermont. Assuming that Formula, Inc can demonstrate the
percentage of manufacturing that takes place in Vermont using the patent relative to
the manufacturing in other states, that percentage of the total licensing fee paid to
Formula, Inc under the contract will constitute Formula, Inc's Vermont receipts. See
Section D(5)(E).

Example (v). Axel Corp enters into a license agreement with Biker Co in which
Biker Co is granted the right to produce motor scooters using patented technology
owned by Axel Corp, and also to sell the scooters by marketing the fact that the
scooters were manufactured using the special technology. The contract is a license of
both a marketing and production intangible, i.e., a mixed intangible. The scooters are
manufactured outside Vermont. Assume that Axel Corp lacks actual information
regarding the proportion of Biker Co.’s receipts that are derived from Vermont
customers. Also assume that Biker Co is granted the right to sell the scooters in a
U.S. geographic region in which the Vermont population constitutes 25% of the total
population during the period in question. The licensing contract requires an upfront
licensing fee to be paid by Biker Co to Axel Corp and does not specify what
percentage of the fee derives from Biker Co's right to use Axel Corp's patented
technology. Because the fees for the license of the marketing and production
intangible are not separately and reasonably stated in the contract, it is presumed that
the licensing fees are paid entirely for the license of a marketing intangible, unless
either the taxpayer or Commissioner reasonably establishes otherwise. Assuming
that neither party establishes otherwise, 25% of the licensing fee constitutes Vermont
receipts. See Section D(5)(B),(D).
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Example (vi). Same facts as Example 5, except that the license contract specifies
separate fees to be paid for the right to produce the motor scooters and for the right
to sell the scooters by marketing the fact that the scooters were manufactured using
the special technology. The licensing contract constitutes both the license of a
marketing intangible and the license of a production intangible. Assuming that the
separately stated fees are reasonable, the Commissioner will: (1) assign no part of
the licensing fee paid for the production intangible to Vermont, and (2) assign 25%
of the licensing fee paid for the marketing intangible to Vermont. See Section
D(5)(D).

Example (vii). Better Burger Corp, which is based outside Vermont, enters into
franchise contracts with franchisees that agree to operate Better Burger restaurants as
franchisees in various states. Several of the Better Burger Corp franchises are in
Vermont. In each case, the franchise contract between the individual and Better
Burger provides that the franchisee is to pay Better Burger Corp an upfront fee for
the receipt of the franchise and monthly franchise fees, which cover, among other
things, the right to use the Better Burger name and service marks, food processes and
cooking know-how, as well as fees for management services. The upfront fees for
the receipt of the Vermont franchises constitute fees paid for the licensing of a
marketing intangible. These fees constitute Vermont receipts because the franchises
are for the right to make Vermont sales. The monthly franchise fees paid by
Vermont franchisees constitute fees paid for (1) the license of marketing intangibles
(the Better Burger name and service marks), (2) the license of production intangibles
(food processes and know-how) and (3) personal services (management fees). The
fees paid for the license of the marketing intangibles and the production intangibles
constitute Vermont receipts because in each case the use of the intangibles is to take
place in Vermont. See Section D(5)(B),(C). The fees paid for the personal services
are to be assigned pursuant to Section D(3).

Example (viii). Online Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to individual customers that
are resident in Vermont and in other states. These customers access Online Corp’s
information database primarily in their states of residence, and sometimes, while
traveling, in other states. The license is a license of intangible property that
resembles a sale of goods or services and are assigned in accordance with Section
D(5)(E). If Online Corp can determine or reasonably approximate the state or states
where its database is accessed, it must do so. Assuming that Online Corp cannot
determine or reasonably approximate the location where its database is accessed,
Online Corp must assign the receipts made to the individual customers using the
customers’ billing addresses to the extent known. Assume for purposes of this
example that Online Corp knows the billing address for each of its customers. In this
case, Online Corp’s receipts from sales made to its individual customers are in
Vermont in any case in which the customer’s billing address is in Vermont. See
Section D(3)(1)(B).
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Example (ix). Net Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to a business customer,
Business Corp, a company with offices in Vermont and two neighboring states. The
license is a license of intangible property that resembles a sale of goods or services
and are assigned in accordance with Section D(5)(E). Assume that Net Corp cannot
determine where its database is accessed but reasonably approximates that 75% of
Business Corp’s database access took place in Vermont, and 25% of Business
Corp’s database access took place in other states. In that case, 75% of the receipts
from database access is in Vermont. Assume alternatively that Net Corp lacks
sufficient information regarding the location where its database is accessed to
reasonably approximate the location. Under these circumstances, if Net Corp derives
5% or less of its receipts from database access from Business Corp, Net Corp must
assign the receipts to the state where Business Corp principally managed the
contract, or if that state is not reasonably determinable to the state where Business
Corp placed the order for the services, or if that state is not reasonably determinable
to the state of Business Corp’s billing address. If Net Corp derives more than 5% of
its receipts from database access from Business Corp, Net Corp is required to
identify the state in which its contract of sale is principally managed by Business
Corp and must assign the receipts to that state.

Example (x). Net Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to more than 250 individual
and business customers in Vermont and in other states. The license is a license of
intangible property that resembles a sale of goods or services and receipts from that
license are assigned in accordance with Section D(5)(5). Assume that Net Corp
cannot determine or reasonably approximate the location where its information
database is accessed. Also assume that Net Corp does not derive more than 5% of its
receipts from sales of database access from any single customer. Net Corp may
apply the safe harbor stated in Section D(3)(2)(B)(2)(b)(iv), and may assign its
receipts to a state or states using each customer’s billing address. If Net Corp is not
taxable in one or more states to which some of its receipts would be otherwise
assigned, it must exclude those receipts from the denominator of its receipts factor.

Example (xi). Web Corp, a corporation based outside of Vermont, licenses an
Internet-based information database to business customers who then sublicense the
database to individual end users that are resident in Vermont and in other states.
These end users access Web Corp’s information database primarily in their states of
residence, and sometimes, while traveling, in other states. Web Corp’s license of the
database to its customers includes the right to sublicense the database to end users,
while the sublicenses provide that the rights to access and use the database are
limited to the end users’ own use and prohibit the individual end users from further
sublicensing the database. Web Corp receives a fee from each customer based upon
the number of sublicenses issued to end users. The license is a license of intangible
property that resembles a sale of goods or services and are assigned by applying the
rules set forth in Section D(3)(2)(B)(3). See Section D(5)(E). If Web Corp can
determine or reasonably approximate the state or states where its database is



accessed by end users, it must do so. Assuming that Web Corp lacks sufficient
information from which it can determine or reasonably approximate the location
where its database is accessed by end users, Web Corp must approximate the extent
to which its database is accessed in Vermont using a percentage that represents the
ratio of the Vermont population in the specific geographic area in which Web Corp’s
customer sublicenses the database access relative to the total population in that area.
See Section D(3)(2)(B)(3)(c)(i).

(6) Sale of Intangible Property.

(1) Assignment of Receipts.

The assignment of receipts to a state or states in the instance of a sale or exchange of intangible
property depends upon the nature of the intangible property sold. For purposes of this Section 6, a
sale or exchange of intangible property includes a license of that property where the transaction is
treated for tax purposes as a sale of all substantial rights in the property and the receipts from
transaction are not contingent on the productivity, use or disposition of the property. For the rules
that apply where the consideration for the transfer of rights is contingent on the productivity, use or
disposition of the property, see Section D(5)(A).
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(A) Contract Right or Government License that Authorizes Business Activity in Specific
Geographic Area.

In the case of a sale or exchange of intangible property where the property sold or
exchanged is a contract right, government license or similar intangible property that
authorizes the holder to conduct a business activity in a specific geographic area, the
receipts from the sale are assigned to a state if and to the extent that the intangible property
is used or is authorized to be used within the state. If the intangible property is used or may
be used only in this state the taxpayer shall assign the receipts from the sale to Vermont. If
the intangible property is used or is authorized to be used in Vermont and one or more other
states, the taxpayer shall assign the receipts from the sale to Vermont to the extent that the
intangible property is used in or authorized for use in Vermont, through the means of a
reasonable approximation.

B) Sale that Resembles a License (Receipts are Contingent on Productivity, Use or
Disposition of the Intangible Property).

In the case of a sale or exchange of intangible property where the receipts from the sale or
exchange are contingent on the productivity, use or disposition of the property, the receipts
from the sale are assigned by applying the rules set forth in Section 5 (pertaining to the
license or lease of intangible property).

(C) Sale that Resembles a Sale of Goods and Services.

In the case of a sale or exchange of intangible property where the substance of the
transaction resembles a sale of goods or services and where the receipts from the sale or
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exchange do not derive from payments contingent on the productivity, use or disposition of
the property, the receipts from the sale are assigned by applying the rules set forth in Section
D(5)(E)(relating to licenses of intangible property that resemble sales of goods and
services). Examples of these transactions include those that are analogous to the license
transactions cited as examples in Section D(5)(E).

(D) Excluded Receipts.

Receipts from the sale of intangible property are not included in the receipts factor in any
case in which the sale does not give rise to receipts within the meaning of Section
D(1)(D)(8). The sale of intangible property that is excluded from the numerator and
denominator of the taxpayer’s receipts factor under this provision includes, without
limitation, the sale of a partnership interest, the sale of business “goodwill,” the sale of an
agreement not to compete, or similar intangible value. Also, in any instance in which, the
state to which the receipts from a sale is to be assigned can be determined or reasonably
approximated, but where the taxpayer is not taxable in such state, the receipts that would
otherwise be assigned to such state shall be excluded from the numerator and denominator
of the taxpayer’s receipts factor.

(E) Examples.

In these examples, unless otherwise stated, assume that the taxpayer is taxable in each state
to which some of its receipts would be assigned, so that there is no requirement in these
examples that the receipts to other states must be excluded from the taxpayer’s denominator.

Example (i). Airline Corp, a corporation based outside Vermont, sells its rights to use
several gates at an airport located in Vermont to Buyer Corp, a corporation that is based
outside Vermont. The contract of sale is negotiated and signed outside of Vermont. The
receipts from the sale are in Vermont because the intangible property sold is a contract right
that authorizes the holder to conduct a business activity solely in Vermont. See Section
D(6)(1).

Example (ii). Wireless Corp, a corporation based outside Vermont, sells a license issued by
the Federal Communications Commission (FCC) to operate wireless telecommunications
services in a designated area in Vermont to Buyer Corp, a corporation that is based outside
Vermont. The contract of sale is negotiated and signed outside of Vermont. The receipts
from the sale are in Vermont because the intangible property sold is a government license
that authorizes the holder to conduct business activity solely in Vermont. See Section

D(6)(1)(A).

Example (iii). Same facts as in Example 2 except that Wireless Corp sells to Buyer Corp an
FCC license to operate wireless telecommunications services in a designated area in
Vermont and an adjacent state. Wireless Corp must attempt to reasonably approximate the
extent to which the intangible property is used in or may be used in Vermont. For purposes
of making this reasonable approximation, Wireless Corp may rely upon credible data that



identifies the percentage of persons that use wireless telecommunications in the two states
covered by the license. See Section D(6)(1)(A).

Example (iv). Same facts as in Example 3 except that Wireless Corp is not taxable in the
adjacent state in which the FCC license authorizes it to operate wireless telecommunications
services. The receipts paid to Wireless Corp that would be assigned to the adjacent state
must be excluded from the denominator of Wireless Corp’s receipts factor.

Example (v). Sports League Corp, a corporation that is based outside Vermont, sells the
rights to broadcast the sporting events played by the teams in its league in all 50 U.S. states
to Network Corp. Although the games played by Sports League Corp will be broadcast in all
50 states, the games are of greater interest in the northeast region of the country, including
Vermont. Because the intangible property sold is a contract right that authorizes the holder
to conduct a business activity in a specified geographic area, Sports League Corp must
attempt to reasonably approximate the extent to which the intangible property is used in or
may be used in Vermont. For purposes of making this reasonable approximation, Sports
League Corp may rely upon audience measurement information that identifies the
percentage of the audience for its sporting events in Vermont and the other states. See
Section D(6)(1)(A).

Example (vi). Same facts as in Example 5, except that Sports League Corp is not taxable in
one state. The receipts paid to Sports League Corp that would be assigned to that state must
be excluded from the denominator of Sports League Corp’s receipts factor.

Example (vii). Inventor Corp, a corporation that is based outside Vermont, sells patented
technology that it has developed to Buyer Corp, a business customer that is based in
Vermont. Assume that the sale is not one in which the receipts derive from payments that
are contingent on the productivity, use or disposition of the property. See Section
D(6)(1)(A). Inventor Corp understands that Buyer Corp is likely to use the patented
technology in Vermont, but the patented technology can be used anywhere (i.e., the rights
sold are not rights that authorize the holder to conduct a business activity in a specific
geographic area). The receipts from the sale of the patented technology are excluded from
the numerator and denominator of Inventor Corp’s receipts factor. See Section D(6)(1)(D).

(7) Special Rules.
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(1) Software Transactions.

A license or sale of pre-written software for purposes other than commercial reproduction
(or other exploitation of the intellectual property rights) transferred on a tangible medium is
treated as the sale of tangible personal property, rather than as either the license or sale of
intangible property or the performance of a service. In these cases, the receipts are in
Vermont as determined under the rules for the sale of tangible personal property set forth
under Section D(2) and related regulations. In all other cases, the receipts from a license or
sale of software are to be assigned to Vermont as determined otherwise under Section D.
(e.g., depending on the facts, as the development and sale of custom software, see Section



D(5)(B), as a license of a marketing intangible, see Section D(5)(B), as a license of a
production intangible, see Section D(5)(C), as a license of intangible property where the
substance of the transaction resembles a sale of goods or services, see Section D(5)(E) or as
a sale of intangible property, see Section D(6).

(2) Sales or Licenses of Digital Goods or Services.

In the case of a sale or license of digital goods or services, including, among other things,
the sale of various video, audio and software products or similar transactions, the receipts
from the sale or license are assigned by applying the same rules as are set forth in Section
D(3)(2) or (3), as if the transaction were a service delivered to an individual or business
customer or delivered through or on behalf of an individual or business customer. For
purposes of the analysis, it is not relevant what the terms of the contractual relationship are
or whether the sale or license might be characterized, depending upon the particular facts,
as, for example, the sale or license of intangible property or the performance of a service.
See Section D(5)(E) and Section D(6)(1)(C).

Section E. Non-apportionable Income

Non-apportionable income will be allocated to the state in which the income producing assets are
located. If the income producing asset has no situs, the income will be allocated to the state of
commercial domicile, the principal place from which the business is directed or managed.

Section F. Discretionary Adjustment of Vermont Apportionment Percentage

(A). General. Generally the apportionment formula will result in a fair apportionment of the
taxpayer’s income within and without Vermont. However, due to the nature of certain businesses
the formula may not result in an equitable allocation of income. In such cases, the taxpayer may
petition for, or the commissioner may require:

(1) Separate accounting;
(2) the exclusion or modification of any one or more of the factors;
(3) the inclusion of one or more additional factors which will fairly represent the taxpayer’s

business activity in this state; or
(4) the employment of any other method to effectuate an equitable apportionment of the

taxpayer’s income.

Section G. Special Rules

(1) Special Rules: Property Factor. The following special rules are established in respect to the
property factor of the apportionment formula:

(A) If the subrents taken into account in determining the net annual rental rate under Section
B(6) produce a negative or clearly inaccurate value for any item of property, another method
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which will properly reflect the value of rented property may be required by the
Commissioner or requested by the taxpayer.

In no case, however, shall the value be less than an amount which bears the same ratio to the
annual rental rate paid by the taxpayer for the property as the fair market value of that
portion of the property used by the taxpayer bears to the total fair market value of the rented

property.

Example: The taxpayer rents a 10-story building at an annual rental rate of $1,000,000.
Taxpayer occupies two stories and sublets eight stories for $1,000,000 a year. The net
annual rental rate of the taxpayer must not be less than two-tenths of the taxpayer's annual
rental rate for the entire year, or $200,000.

(B) If property owned by others is used by the taxpayer at no charge or rented by the
taxpayer for a nominal rate, the net annual rental rate for the property shall be determined on
the basis of a reasonable market rental rate for the property.

(2) Special Rules: Trucking Companies.

The following special rules are established with respect to trucking companies:

69

(A) In General. As used in this regulation, the term "trucking company" means a motor
common carrier, a motor contract carrier, or an express carrier which primarily transports
tangible personal property of others by motor vehicle for compensation. Where a trucking
company has income from sources both within and without this state, the amount of
apportionable income from sources within this state shall be determined pursuant to this
regulation. In such cases, the first step is to determine what portion of the trucking
company's income constitutes "apportionable" income and what portion constitutes "non-
apportionable" income under 32 VSA §5833 and this regulation. Non-apportionable income
is directly allocable to specific states pursuant to the provisions of 32 VSA §5833.
Apportionable income is apportioned among the states in which the business is conducted
and pursuant to the property, payroll, and sales apportionment factors set forth in this
regulation. The sum of (i) the items of non-apportionable income directly allocated to this
state and (ii) the amount of apportionable income attributable to this state constitutes the
amount of the taxpayer's entire net income which is subject to tax in this state.

(B) Apportionable and Non-apportionable Income. For definitions, rules, and examples
for determining apportionable and non-apportionable income, see Section A.

(C) Apportionment of Income
(1) In General. The property factor shall be determined in accordance with Section B, the

payroll factor in accordance with Section C, and the sales factor in accordance with Section
D, inclusive, except as modified by this Special Rule.



(2) The Property Factor

A. Property Valuation. Owned property shall be valued at its original cost and property
rented from others shall be valued at eight (8) times the net annual rental rate in accordance
with Section B.

B. General Definitions. The following definitions are applicable to the numerator and
denominator of the property factor, as well as other apportionment factor descriptions:

1. "Average value" of property means the amount determined by averaging the
values at the beginning and end of the income tax year, but the Commissioner may
require the averaging of monthly values during the income year or such averaging as
is necessary to reflect properly the average value of the trucking company's property.
(Section B).

2. "Mobile property" means all motor vehicles, including trailers, engaged directly in
the movement of tangible personal property.

3. A "mobile property mile" is the movement of a unit of mobile property a distance
of one mile whether loaded or unloaded.

4. "Original cost" is deemed to be the basis of the property for federal income tax
purposes (prior to any federal income tax adjustments, except for subsequent capital
additions, improvements thereto, or partial dispositions); or, if the property has no
such basis, the valuation of such property for Interstate Commerce Commission
purposes. If the original cost of property is unascertainable under the foregoing
valuation standards, the property is included in the property factor at its fair market
value as of the date of acquisition by the taxpayer. (See Section B(2).)

5. "Property used during the course of the income year" includes property which is
available for use in the taxpayer's trade or business during the income year.

6. The "value" of owned real and tangible personal property means its original cost.
(See Section B(2).)

7. The "value" of rented real and tangible personal property means the product of
eight (8) times the net annual rental rate. (See Section B(4).)

C. The Denominator and Numerator of the Property Factor. The denominator of the
property factor shall be the average value of all of the taxpayer's real and tangible personal
property owned or rented and used during the income year. The numerator of the property
factor shall be the average value of the taxpayer's real and tangible personal property owned
or rented and used in this state during the income year. In the determination of the
numerator of the property factor, all property, except mobile property as defined in this
regulation, shall be included in the numerator of the property factor in accordance with
Section B.
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Mobile property, as defined in this regulation, which is located solely within this state
during the income year shall be included in the numerator of the property factor.

Mobile property as defined in this regulation, which is located within and without this state
during the income year shall be included in the numerator of the property factor in the ratio
which mobile property miles in the state bear to the total mobile property miles.

(3) The Payroll Factor. The denominator of the payroll factor is the compensation paid
everywhere by the taxpayer during the income year for the production of apportionable
income. The numerator of the payroll factor is the total compensation paid in this state
during the income year by the taxpayer. With respect to all personnel, except those
performing services within and without this state, compensation paid to such employees
shall be included in the numerator as provided in Section C.

With respect to personnel performing services within and without this state, compensation
paid to such employees shall be included in the numerator of the payroll factor in the ratio
which their services performed in this state bear to their services performed everywhere
based on mobile property miles.

(4) The Sales and Receipts Factor

A. In General. All receipts derived from transactions and activities in the regular course of
the taxpayer's trade or business which produce apportionable income shall be included in the
denominator of the revenue factor. (See Section A.)

The numerator of the sales and receipts factor is the total receipts of the taxpayer in this state
during the income year. The total state receipts of the taxpayer, other than receipts from
hauling freight, mail, and express, shall be attributable to this state in accordance with
Section D.

B. Numerator of the Sales and Receipts Factor From Freight, Mail, and Express. The total
receipts of the taxpayer attributable to this state during the income year from hauling freight,
mail, and express shall be:

1. Intrastate: All receipts from any shipment which both originates and terminates within
this state; and,

2. Interstate: That portion of the receipts from movements or shipments passing through,
into, or out of this state as determined by the ratio which the mobile property miles traveled
by such movements or shipments in this state bear to the total mobile property miles
traveled by movements or shipments from points of origin to destination.

(D) Records. The taxpayer shall maintain the records necessary to identify mobile property
and to enumerate by state the mobile property miles traveled by such mobile property as



those terms are used in this regulation. Such records are subject to review by the Vermont
Department of Taxes or its agents.

(E) De Minimis Nexus Standard. Notwithstanding any provision contained herein, this
Section G(2) shall not apply to require the apportionment of income to this state if the
trucking company during the course of the income tax year neither:

a. owns nor rents any real or personal property in this state, except mobile property; nor
b. makes any pick-ups or deliveries within this state; nor

c. travels more than twenty-five thousand mobile property miles within this state; provided
that the total mobile property miles traveled within this state during the income tax year do
not exceed three percent of the total mobile property miles traveled in all states by the
trucking company during that period; nor

d. makes more than twelve trips into this state.
(3) Special Rules: Television and Radio Broadcasting

The following special rules are established with respect to the apportionment of income from
television and radio broadcasting by a broadcaster that is taxable both in this state and in one or

more other states.

A) In General. When a person in the business of broadcasting film or radio
programming, whetherthrough the public airwaves, by cable, direct or indirect satellite
transmission or any other means of communication, either through a network (including owned
and affiliated stations) or through an affiliated, unaffiliated or independent television or radio
broadcasting station, has income from sources both within and without this state, the amount of
apportionable income from sources withinthis state shall be determined pursuant to 32 VSA
§5833 and this Regulation, except as modified bythis Special Rule.

B) Apportionable and Non-apportionable Income. For definitions, regulations and
examples fordetermining whether income shall be classified as "apportionable" or "non-
apportionable" income, see Section A.

© Definitions. The following definitions are applicable to the terms contained in this
regulation,unless the context clearly requires otherwise.

(i) Broadcast customer” means a person, corporation, partnership, limited liability company, or other
entity, such as an advertiser or a platform distribution company, that has a direct connection or
contractual relationship with the broadcaster under which revenue is derived by a broadcaster.

(ii) “Broadcaster” means a taxpayer that is a television broadcast network, a cable program network,
or a television distribution company. The term “broadcaster” does not include a platform distribution

company.
(iii) “Commercial domicile” means the principal place from which the trade or business of a business

entity is directed or managed.
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(iv) “Platform distribution company” means a cable service provider, a direct broadcast satellite
system, an Internet content distributor, or any other distributor that directly charges viewers for

access to any film programming.

73

@ (v) "Film" or "film programming" means any and all performances, events or productions
telecast on television, including but not limited to news, sporting events, plays, stories or other

literary, commercial, educational or artistic works, through the use of video tape, disc or any
other type of format or medium.



Each episode of a series of films produced for television shall constitute a separate "film" notwithstanding that the
series relates to the same principal subject and is produced during oneor more tax periods. MPA’s definition is: “Film
programming” means one or more performances, events, or productions (or segments of performances,
events, or productions) intended to be distributed for visual and auditory perception, including but not
limited to news, entertainment, sporting events, plays, stories, or other literary, commercial,
educational, or artistic works.

Gi) (vi) "Outer-jurisdictional” property means certain types of tangible personal property,
such asorbiting satellites, undersea transmission cables and the like, that are owned or rented
by the taxpayer and used in the business of telecasting or broadcasting, but which are not
physicallylocated in any particular state.

(iii)(vii) "Radio" or "radio programming" means any and all performances, events or productions
broadcast on radio, including but not limited to news, sporting events, plays, stories or other
literary, commercial, educational or artistic works, through the use of an audio tape, disc or any
other format or medium.

Each episode of a series of radio programming produced for radio broadcast shall constitute a
separate "radio programming" notwithstanding that the series relates to the same principal
subject and is produced during one or more tax periods.

@v) (vii) "Release" or “in release” means the placing of film or radio programming into service.
A film or radio program is placed into service when it is first broadcast to the primary audience
forwhich the program was created. Thus, for example, a film is placed in service when it is first
publicly telecast for entertainment, educational, commercial, artistic or other purpose. Each
episode of a television or radio series is placed in service when it is first broadcast. A program
is not placed in service merely because it is completed and therefore in a condition or state of
readiness and availability for broadcast or, merely because it is previewed to prospective
sponsors or purchasers. ’

&) (vii) "Rent" shall include license fees or other payments or consideration provided in
exchangefor the broadcast or other use of television or radio programming.

@) (viii) A "subscriber" to a cable television system is the individual residence or other outlet
whichis the ultimate recipient of the transmission.
p

@vii) (ix) "Telecast" or "broadcast” (sometimes used interchangeably with respect to
television) means the transmission of television or radio programming, respectively, by an
electronic or other signal conducted by radio waves or microwaves or by wires, lines, coaxial
cables, waveguides, fiber optics, satellite transmissions directly or indirectly to viewers and
listeners or byany other means of communications.

(D) Apportionment of Income.

(i) In General. The property factor shall be determined in accordance with Section B, the
payroll factor in accordance with Section C, and the sales factor in accordance with Section D,
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except as modified by this Section G(3).

(ii) The Property Factor.
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A. In General

1. In the case of rented studios, the net annual rental rate shall include only the amount of
the basic or flat rental charge by the studio for the use of a stage or other permanent
equipment such as sound recording equipment and the like; except that additional equipment
rented from other sources or from the studio not covered in the basic or flat rental charge
and used for one week or longer (even though rented on a day-to-day basis) shall be
included. Lump-sum net rental payments for a period which encompasses more than a single
income year shall be assigned ratably over the rental period.

2. No value or cost attributable to any outer-jurisdictional, film or radio programming
propetrty shall be included in the property factor at any time.

B. Property Factor Denominator.

1. All real property and tangible personal property (other than outer-jurisdictional and film
or radio programming property), whether owned or rented, which is used in the business
shall be included in the denominator of the property factor.

2. Audio or video cassettes, discs or similar medium containing film or radio programming
and intended for sale or rental by the taxpayer for home viewing or listening shall be
included in the property factor at their original cost. To the extent that the taxpayer
licenses or otherwise permits others to manufacture or distribute such cassettes, discs or
other medijum containing film or radio programming for home viewing or listening, the
value of said cassettes, discs or other medium shall include the license, royalty or other
fees received by the taxpayer capitalized at a rate of eight times the gross receipts
derived therefrom during the income year.

3. Outer-jurisdictional, film and radio programming property shall be excluded from the
denominator of the property factor.

C. Property Factor Numerator.

1. With the exception of outer-jurisdictional, film and radio programming property, all real
and tangible personal property owned or rented by the taxpayer and used in this state during
the tax period shall be included in the numerator of the property factor as provided in
Section B.

2. Outer-jurisdictional, film and radio programming property shall be excluded from the
numerator of the property factor.

Example: XYZ Television Co. has a total value of all of its property everywhere of
$500,000,000, including a satellite valued at $50,000,000 that was used to telecast
programming into this state and $150,000,000 in film property of which $1,000,000's worth
was located in this state the entire year. The total value of real and tangible personal
property, other than film programming property, located in this state for the entire income
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year was valued at $2,000,000; and the movable and mobile property described in
subparagraph C.1. was determined to be of a value of $4,000,000 and such movable and
mobile property was used in this state for 100 days. The total value of property to be
attributed to this state would be determined as follows:

Value of property permanently in state: $2,000,000
Value of mobile and movable property: (100/365 or .2739 x $4,000,000): $1,095,600
Total value of property to be included in the state's property factor numerator (outer-
jurisdictional and film property excluded): $3,095,600

- Total value of property to be used in the denominator ($500,000,000-$200,000,000)
$300,000,000
Total property factor ($3,095,600/$300,000,000): .0103

(iii) The Payroll Factor.

A. Payroll Factor Denominator.

The denominator of the payroll factor shall include all compensation, including residual and
profit participation payments, paid to employees during the income year, including that paid
to directors, actors, newscasters and other talent in their status as employees.

B. Payroll Factor Numerator.

Compensation for all employees shall be attributed to the state or states as may determined
by the application of the provisions of Section C.

(iv) The Sales and Receipts Factor.

A. Sales and Receipts Factor Denominator.

The denominator of the sales and receipts factor shall include the total gross receipts derived
by the taxpayer from transactions and activity in the regular course of its trade or business,
except receipts excluded under these regulations.

B. Sales and Receipts Factor Numerator.

The numerator of the sales and receipts factor shall include all gross receipts of the taxpayer
from sources within this state, including, but not limited to the following:

1. Gross receipts, including advertising revenue, from television film or radio
programming in release to or by television and radio stations located in this state.

2. Gross receipts, including advertising revenue, from television film or radio
programming in release to or by a television station (independent or unaffiliated) or
network of stations for broadcast shall be attributed to this state in the ratio (hereafter
"audience factor") that the audience for such station (or owned and affiliated stations in



the case of networks) located in this state bears to the total audience for such station (or
owned and affiliated stations in the case of networks).

The audience factor for television or radio programming shall be determined by the ratio
that the taxpayer's in-state viewing (listening) audience bears to its total viewing
(listening) audience. Such audience factor shall be determined either by reference to the
books and records of the taxpayer or by reference to published rating statistics, provided
the method used by the taxpayer is consistently used from year to year for such purpose
and fairly represents the taxpayer’s activity in the state.

3. Gross receipts from film programming in release to or by a cable television system shall
be attributed to this state in the ratio (hereafter "audience factor") that the subscribers for
such cable television system located in this state bears to the total subscribers of such
cable television system. If the number of subscribers cannot be accurately determined
from the books and records maintained by the taxpayer, such audience factor ratio shall
be determined on the basis of the applicable year's subscription statistics located in
published surveys, provided that the source selected is consistently used from year to
year for that purpose.

4. Receipts from the sale, rental, licensing or other disposition of audio or video cassettes,
discs, or similar medium intended for home viewing or listening shall be included in the
sales factor as provided in Section D.

(4) Special Rules: Financial Institutions Subject to Net Income Tax

A. The following special rules are established with respect to financial institutions. This section
applies to financial institutions as defined in this section not subject to the Franchise Tax on
Financial Institutions under 32 V.S.A. § 5836 because entities subject to that tax are not subject to
tax under 32 V.S.A. § 5832, as described in 32 V.S.A. § 5836(g).

(1) Except as otherwise specifically provided, a financial institution whose business activity is
taxable both within and without this state shall allocate and apportion its net income as provided in
this Section G(4). All items of nonapportionable income (income which is not includable in the
apportionable income tax base) shall be allocated pursuant to the provisions of Section E. A
financial institution organized under the laws of a foreign country, the Commonwealth of Puerto
Rico, or a territory or possession of the United States whose effectively connected income (as
defined under the Federal Internal Revenue Code) is taxable both within this state and within
another state, other than the state in which it is organized, shall allocate and apportion its net
income as provided in this Section.

(2) All apportionable income (income which is includable in the apportionable income tax base)
shall be apportioned to this state by multiplying such income by the apportionment percentage. The
apportionment percentage is determined by Section A of this Regulation.

(3) Each factor shall be computed according to the method of accounting (cash or accrual basis)
used by the taxpayer for the taxable year.
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(4) If the allocation and apportionment provisions of this Regulation do not fairly represent the
extent of the taxpayer's business activity in this state, the taxpayer may petition for or the
Commissioner may require, in respect to all or any part of the taxpayer's business activity, if
reasonable:

(a) separate accounting;
(b) the exclusion of any one or more of the factors,

(c) the inclusion of one or more additional factors which will fairly represent the taxpayers
business activity in this State; or

(d) the employment of any other method to effectuate an equitable allocation and
apportionment of the taxpayer's income.

B. Definitions.
As used in this Section G(3) unless the context otherwise requires:

(a) "Billing address" means the location indicated in the books and records of the taxpayer
on the first day of the taxable year (or on such later date in the taxable year when the
customer relationship began) as the address where any notice, statement and/or bill relating
to a customer's account is mailed.

(b) "Borrower or credit card holder located in this state” means:

(1) a borrower, other than a credit card holder, that is engaged in a trade or business
which maintains its commercial domicile in this state; or

(2) a borrower that is not engaged in a trade or business or a credit card holder
whose billing address is in this state.

(c) "Card issuer's reimbursement fee" means the fee a taxpayer receives from a merchant's
bank because one of the persons to whom the taxpayer has issued a credit, debit, or similar
type of card has charged merchandise or services to the card.

(d) "Commercial domicile" means:

(1) the headquarters of the trade or business, that is, the place from which the trade
or business is principally managed and directed; or

(2) if a taxpayer is organized under the laws of a foreign country, or of the
Commonwealth of Puerto Rico, or any territory or possession of the United States,
such taxpayer's commercial domicile shall be deemed for the purposes of this
Section to be the state of the United States or the District of Columbia from which
such taxpayer's trade or business in the United States is principally managed and
directed. It shall be presumed, subject to rebuttal, that the location from which the
taxpayer's trade or business is principally managed and directed is the state of the
United States or the District of Columbia to which the greatest number of employees
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are regularly connected or out of which they are working, irrespective of where the
services of such employees are performed, as of the last day of the taxable year.

(¢) "Compensation" means wages, salaries, commissions and any other form of
remuneration paid to employees for personal services that are included in such employee's
gross income under the Federal Internal Revenue Code. In the case of employees not subject
to the Federal Internal Revenue Code, e.g., those employed in foreign countries, the
determination of whether such payments would constitute gross income to such employees
under the Federal Internal Revenue Code shall be made as though such employees were
subject to the Federal Internal Revenue Code.

(f) "Credit card" means a card, or other means of providing information, that entitles the
holder to charge the cost of purchases, or a cash advance, against a line of credit.

(g) “Debit card” means a card, or other means of providing information, that enables the
holder to charge the cost of purchases, or a cash withdrawal, against the holder’s bank
account or a remaining balance on the card.

(h) "Employee" means, with respect to a particular taxpayer, any individual who, under the
usual common-law rules applicable in determining the employer-employee relationship, has
the status of an employee of that taxpayer.

(i) "Financial institution" means any taxable corporation described below not subject to the
Franchise Tax on Financial Institutions under 32 V.S.A. § 5836:

(1) Any corporation or other business entity registered under state law as a bank
holding company or registered under the Federal Bank Holding Company Act of
1956, as amended, or registered as a savings and loan holding company under the
Federal National Housing Act, as amended;

(2) A national bank organized and existing as a national bank association pursuant to
the provisions of the National Bank Act, 12 U.S.C. §§21 et seq.;

(3) A savings association or federal savings bank as defined in the Federal Deposit
Insurance Act, 12 U.S.C.§ 1813(b)(1);

(4) Any bank or thrift institution incorporated or organized under the laws of any
state;

(5) Any corporation organized under the provisions of 12 U.S.C. §§611 to 631.
(6) Any agency or branch of a foreign depository as defined in 12 U.S.C. §3101;

(7) A production credit association organized under the Federal Farm Credit Act of
1933, all of whose stock held by the Federal Production Credit Corporation has been
retired;



(8) Any corporation whose voting stock is more than fifty percent (50%) owned,
directly or indirectly, by any person or business entity described in subsections (1)
through (7) above.

(9) A corporation or other business entity that derives more than fifty percent (50%)
of its total gross income for financial accounting purposes from finance leases. For
purposes of this subsection, a "finance lease" shall mean any lease transaction which
is the functional equivalent of an extension of credit and that transfers substantially
all of the benefits and risks incident to the ownership of property. The phrase shall
include any "direct financing lease" or "leverage lease" that meets the criteria of
Financial Accounting Standards Board Statement No. 13, "Accounting for Leases"
or any other lease that is accounted for as a financing by a lessor under generally
accepted accounting principles.

For this classification to apply,

(a) the average of the gross income in the current tax year and immediately
preceding two tax years must satisfy the more than fifty percent (50%)
requirement; and

(b) gross income from incidental or occasional transactions shall be
disregarded; or

(10) Any other person or business entity, other than an insurance company taxed
under Title 32, Chapter 211, which derives more than fifty percent (50%) of its gross
income from activities that a person described in subsections (1) through (9) above is
authorized to transact. For the purpose of this subsection, the computation of gross
income shall not include income from non-recurring, extraordinary items.

(11) The Commissioner is authorized to exclude any person from the application of
subsection (10) upon such person proving, by clear and convincing evidence, that the
income producing activity of such person is not in substantial competition with those
persons described in subsections (1) through (9 above.

(j) "Gross rents" means the actual sum of money or other consideration payable for the use
or possession of property. "Gross rents" shall include, but not be limited to:

(1) any amount payable for the use or possession of real property or tangible
property whether designated as a fixed sum of money or as a percentage of receipts,
profits or otherwise,

(2) any amount payable as additional rent or in lieu of rent, such as interest, taxes,
insurance, repairs or any other amount required to be paid by the terms of a lease or
other arrangement, and

(3) a proportionate part of the cost of any improvement to real property made by or
on behalf of the taxpayer which reverts to the owner or lessor upon termination of a
lease or other arrangement. The amount to be included in gross rents is the amount
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of amortization or depreciation allowed in computing the taxable income base for the
taxable year. However, where a building is erected on leased land by or on behalf of
the taxpayer, the value of the land is determined by multiplying the gross rent by
eight and the value of the building is determined in the same manner as if owned by

the taxpayer.
(4) The following are not included in the term "gross rents":

(A) reasonable amounts payable as separate charges for water and electric service
furnished by the lessor;

(B) reasonable amounts payable as service charges for janitorial services furnished
by the lessor;

(C) reasonable amounts payable for storage, provided such amounts are payable for
space not designated and not under the control of the taxpayer; and

(D) that portion of any rental payment which is applicable to the space subleased
from the taxpayer and not used by it.

(k) "Loan" means any extension of credit resulting from direct negotiations between the
taxpayer and its customer, and/or the purchase, in whole or in part, of such extension of
credit from another. Loans include participations, syndications, and leases treated as loans
for federal income tax purposes. Loans shall not include: futures or forward contracts;
options; notional principal contracts such as swaps; credit card receivables, including
purchased credit card relationships; non-interest bearing balances due from depository
institutions; cash items in the process of collection; federal funds sold; securities purchased
under agreements to resell; assets held in a trading account; securities; interests in a REMIC,
or other mortgage-backed or asset-backed security; and other similar items.

() "Loan secured by real property" means that fifty percent or more of the aggregate value
of the collateral used to secure a loan or other obligation, when valued at fair market value
as of the time the original loan or obligation was incurred, was real property.

(m) "Merchant discount" means the fee (or negotiated discount) charged to a merchant by
the taxpayer for the privilege of participating in a program whereby a credit, debit, or similar
type of card is accepted in payment for merchandise or services sold to the card holder, net
of any cardholder charge-back and unreduced by any interchange transaction or issuer
reimbursement fee paid to another for charges or purchases made its cardholder.

(n) "Participation" means an extension of credit in which an undivided ownership interest is
held on a pro rata basis in a single loan or pool of loans and related collateral. In a loan
participation, the credit originator initially makes the loan and then subsequently resells all
or a portion of it to other lenders. The participation may or may not be known to the
borrower.

(0) "Person" means an individual, estate, trust, partnership, corporation and any other
business entity.



(p) "Principal base of operations" with respect to transportation property means the place of
more or less permanent nature from which said property is regularly directed or controlled.
With respect to an employee, the "principal base of operations" means the place of more or
less permanent nature from which the employee regularly (1) starts his or her work and to
which he or she customarily returns in order to receive instructions from his or her employer
or (2) communicates with his or her customers or other persons, or (3) performs any other
functions necessary to the exercise of his or her trade or profession at some other point or
points.

(9) "Real property owned" and "tangible personal property owned" mean real and tangible
personal property, respectively, (1) on which the taxpayer may claim depreciation for
federal income tax purposes, or (2) property to which the taxpayer holds legal title and on
which no other person may claim depreciation for federal income tax purposes (or could
claim depreciation if subject to federal income tax). Real and tangible personal property do
not include coin, currency, or property acquired in lieu of or pursuant to a foreclosure.

(r) "Regular place of business" means an office at which the taxpayer carries on its business
in a regular and systematic manner and which is continuously maintained, occupied and
used by employees of the taxpayer.

(s) "State" means a state of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, any territory or possession of the United States or any foreign country.

(t) "Syndication" means an extension of credit in which two or more persons fund and each
person is at risk only up to a specified percentage of the total extension of credit or up to a
specified dollar amount.

(u) "Taxable" means either:

(1) that a taxpayer is subject in another state to a net income tax, a franchise tax
measured by net income, a franchise tax for the privilege of doing business, a
corporate stock tax (including a bank shares tax), a single business tax, or an earned
surplus tax, or any tax which is imposed upon or measured by gross or net income;
or

(2) that another state has jurisdiction to subject the taxpayer to any of such taxes
regardless of whether, in fact, the state does or does not.

(v) "Transportation property" means vehicles and vessels capable of moving under their
own power, such as aircraft, trains, water vessels and motor vehicles, as well as any
equipment or containers attached to such property, such as rolling stock, barges, trailers or
the like.

C. Sales and Receipts Factor.

(a) General. The sales receipts factor is a fraction, the numerator of which is the receipts of the
taxpayer in this state during the taxable year and the denominator of which is the receipts of the
taxpayer within and without this state during the taxable year. The method of calculating receipts
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for purposes of the denominator is the same as the method used in determining receipts for purposes
of the numerator. The receipts factor shall include only those receipts described herein which
constitute business income and are included in the computation of the apportionable income base
for the taxable year.

(b) Receipts from the lease of real property. The numerator of the receipts factor includes receipts
from the lease or rental of real property owned by the taxpayer if the property is located within this
state or receipts from the sublease of real property if the property is located within this state.

(c) Receipts from the lease of tangible personal property.

(1) Except as described in paragraph (2) of this subsection, the numerator of the receipts
factor includes receipts from the lease or rental of tangible personal property owned by the
taxpayer if the property is located within this state when it is first placed in service by the
lessee.

(2) Receipts from the lease or rental of transportation property owned by the taxpayer are
included in the numerator of the receipts factor to the extent that the property is used in this
state. The extent an aircraft will be deemed to be used in this state and the amount of
receipts that is to be included in the numerator of this state's receipts factor is determined by
multiplying all the receipts from the lease or rental of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft. If the extent of the use
of any transportation property within this state cannot be determined, then the property will
be deemed to be used wholly in the state in which the property has its principal base of
operations. A motor vehicle will be deemed to be used wholly in the state in which it is
registered.

(d) Interest, fees and penalties imposed in connection with loans secured by real property.

(1) The numerator of the receipts factor includes interest, fees, and penalties imposed in
connection with loans secured by real property if the property is located within this state. If
the property is located both within this state and one or more other states, the receipts
described in this subsection are included in the numerator of the receipts factor if more than
fifty percent of the fair market value of the real property is located within this state. If more
than fifty percent of the fair market value of the real property is not located within any one
state, then the receipts described in this subsection shall be included in the numerator of the
receipts factor if the borrower is located in this state.

(2) The determination of whether the real property securing a loan is located within this
state shall be made as of the time the original agreement was made and any and all
subsequent substitutions of collateral shall be disregarded.

() Interest, fees, and penalties imposed in connection with loans not secured by real property. The
numerator of the receipts factor includes interest, fees, and penalties imposed in connection with
loans not secured by real property if the borrower is located in this state.
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(D) Net gains from the sale of loans. The numerator of the receipts factor includes net gains from the
sale of loans. Net gains from the sale of loans includes income recorded under the coupon stripping
rules of Section 1286 of the Internal Revenue Code.

(1) The amount of net gains (but not less than zero) from the sale of loans secured by real
property included in the numerator is determined by multiplying such net gains by a fraction
the numerator of which is the amount included in the numerator of the receipts factor
pursuant to subsection (d) of this section and the denominator of which is the total amount
of interest and fees or penalties in the nature of interest from loans secured by real property.

(2) The amount of net gains (but not less than zero) from the sale of loans not secured by
real property included in the numerator is determined by multiplying such net gains by a
fraction the numerator of which is the amount included in the numerator of the receipts
factor pursuant to subsection (e) of this section and the denominator of which is the total
amount of interest and fees or penalties in the nature of interest from loans not secured by

real property.

(2) Receipts from fees, interest, and penalties charged to card holders. The numerator of the receipts
factor includes fees, interest and penalties charged to credit, debit or similar card holders, including
but not limited to annual fees and overdraft fees, if the billing address of the card holder is in this
state.

(h) Net gains from the sale of credit card receivables. The numerator of the receipts factor includes
net gains (but not less than zero) from the sale of credit card receivables multiplied by a fraction,
the numerator of which is the amount included in the numerator of the receipts factor ipursuant to
subsection (g) of this section and the denominator of which is the taxpayer's total amount of interest
and fees or penalties in the nature of interest from credit card receivables and fees charged to card
holders.

(1) Card issuer's reimbursement fees. The numerator of the receipts factor includes:

(1) all credit card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to credit card holders included in
the numerator of the receipts factor pursuant to subsection (g) of this section and the
denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to credit card holders.

(2) all debit card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to debit card holders included in
the numerator of the receipts factor pursuant to subsection (g) of this section and the
denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to debit card holders. '

(3) all other card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to all other card holders included
in the numerator of the receipts factor pursuant to subsection (g) of this section and the

85



denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to all other card holders .

() Receipts from merchant discount.

(1) If the taxpayer can readily determine the location of the merchant and if the merchant is
in this state, the numerator of the receipts factor includes receipts from merchant discount.

(2) If the taxpayer cannot readily determine the location of the merchant, the numerator of
the receipts factor includes such receipts from the merchant discount multiplied by a
fraction:

(A) in the case of a merchant discount related to the use of a credit card, the
numerator of which is the amount of fees, interest and penalties charged to credit
card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section and the denominator of which is the taxpayer's total
amount of fees, interest and penalties charged to credit card holders, and

(B) in the case of a merchant discount related to the use of a debit card, the
numerator of which is the amount of fees, interest and penalties charged to debit card
holders that is included in the numerator of the receipts factor pursuant to subsection
(g) of this section, and the denominator of which is the taxpayer’s total amount of
fees, interest and penalties charged to debit card holders.

(C) in the case of a merchant discount related to the use of all other types of cards,
the numerator of which is the amount of fees, interest and penalties charged to all
other card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section, and the denominator of which is the taxpayer’s total
amount of fees, interest and penalties charged to all other card holders.

(3) The taxpayer’s method for sourcing each receipt from a merchant discount must be
consistently applied to such receipt in all states that have adopted sourcing methods
substantially similar to subsections (1) and (2) of this section and must be used on all
subsequent returns for sourcing receipts from such merchant unless the Commissioner
permits or requires application of the alternative method.

(k) Receipts from ATM fees. The receipts factor includes all ATM fees that are not forwarded
directly to another bank.
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(1) The numerator of the receipts factor includes fees charged to a cardholder for the use at
an ATM of a card issued by the taxpayer if the cardholder’s billing address is in this state.

(2) The numerator of the receipts factor includes fees charged to a cardholder, other than the
taxpayer’s cardholder, for the use of such card at an ATM owned or rented by the taxpayer,
if the ATM is in this state.



(1) Loan servicing fees.

(1) (A)The numerator of the receipts factor includes loan servicing fees derived from loans
secured by real property multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subsection (d) of this section and
the denominator of which is the total amount of interest and fees or penalties in the nature of
interest from loans secured by real property.

(B) The numerator of the receipts factor includes loan servicing fees derived from loans not
secured by real property multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subsection (e) of this section and
the denominator of which is the total amount of interest and fees or penalties in the nature of
interest from loans not secured by real property.

(2) In circumstances in which the taxpayer receives loan servicing fees for servicing either
the secured or the unsecured loans of another, the numerator of the receipts factor shall
include such fees if the borrower is located in this state.

(m) Receipts from the financial institution’s investment assets and activity and trading assets and
activity.
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(1) Interest, dividends, net gains (but not less than zero) and other income from investment
assets and activities and from trading assets and activities that are reported on the taxpayer’s
financial statements, call reports, or similar reports shall be included in the receipts factor.
Investment assets and activities and trading assets and activities include but are not limited
to: investment securities; trading account assets; federal funds; securities purchased and sold
under agreements to resell or repurchase; options; futures contracts; forward contracts;
notional principal contracts such as swaps; equities; and foreign currency transactions. With
respect to the investment and trading assets and activities described in subparagraphs (A)
and (B) of this paragraph, the receipts factor shall include the amounts described in such
subparagraphs.

(A)The receipts factor shall include the amount by which interest from federal funds
sold and securities purchased under resale agreements exceeds interest expense on
federal funds purchased and securities sold under repurchase agreements.

(B) The receipts factor shall include the amount by which interest, dividends, gains
and other income from trading assets and activities, including but not limited to
assets and activities in the matched book, in the arbitrage book, and foreign currency
transactions, exceed amounts paid in lieu of interest, amounts paid in lieu of
dividends, and losses from such assets and activities.

(2) The numerator of the receipts factor includes interest, dividends, net gains (but not less
than zero) and other income from investment assets and activities and from trading assets
and activities described in paragraph (1) of this subsection that are attributable to this state.



(A)The amount of interest, dividends, net gains (but not less than zero) and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by multiplying all
such income from such assets and activities by a fraction, the numerator of which is
the average value of such assets which are properly assigned to a regular place of
business of the taxpayer within this state and the denominator of which is the
average value of all such assets.

(B) The amount of interest from federal funds sold and purchased and from
securities purchased under resale agreements and securities sold under repurchase
agreements attributable to this state and included in the numerator is determined by
multiplying the amount described in subparagraph (A) of paragraph (1) of this
subsection from such funds and such securities by a fraction, the numerator of which
is the average value of federal funds sold and securities purchased under agreements
to resell which are properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the average value of all such funds
and such securities.

(C) The amount of interest, dividends, gains and other income from trading assets
and activities, including but not limited to assets and activities in the matched book,
in the arbitrage book and foreign currency transactions (but excluding amounts
described in subparagraphs (A) or (B) of this paragraph), attributable to this state and
included in the numerator is determined by multiplying the amount described in
subparagraph (B) of paragraph (1) of this subsection by a fraction, the numerator of
which is the average value of such trading assets which are properly assigned to a
regular place of business of the taxpayer within this state and the denominator of
which is the average value of all such assets.

(D)For purposes of this paragraph, average value shall be determined using the rules
for determining the average value of tangible personal property set forth in
subsections (c¢) and (d) of Section 4.

(3) In lieu of using the method set forth in paragraph (2) of this subsection, the taxpayer may
elect, or the Commissioner may require in order to fairly represent the business activity of
the taxpayer in this state, the use of the method set forth in this subsection.

(A) The amount of interest, dividends, net gains (but not less than zero) and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by multiplying all
such income from such assets and activities by a fraction, the numerator of which is
the gross income from such assets and activities which are properly assigned to a
regular place of business of the taxpayer within this state and the denominator of
which is the gross income from all such assets and activities.

(B) The amount of interest from federal funds sold and purchased and from
securities purchased under resale agreements and securities sold under repurchase



agreements attributable to this state and included in the numerator is determined by
multiplying the amount described in subparagraph (A) of paragraph (1) of this
subsection from such funds and such securities by a fraction, the numerator of which
is the gross income from such funds and such securities which are properly assigned
to a regular place of business of the taxpayer within this state and the denominator of
which is the gross income from all such funds and such securities.

(C) The amount of interest, dividends, gains and other income from trading assets
and activities, including but not limited to assets and activities in the matched book,
in the arbitrage book and foreign currency transactions (but excluding amounts
described in subparagraphs (A) or (B) of this paragraph), attributable to this state and
included in the numerator is determined by multiplying the amount described in
subparagraph (B) of paragraph (1) of this subsection by a fraction, the numerator of
which is the gross income from such trading assets and activities which are properly
assigned to a regular place of business of the taxpayer within this state and the
denominator of which is the gross income from all such assets and activities.

(4) If the taxpayer elects or is required by the Commissioner to use the method set forth in
subsection (3), it shall use this method on all subsequent returns unless the taxpayer receives
prior permission from the Commissioner to use, or the Commissioner requires a different
method.

(5) The taxpayer shall have the burden of proving that an investment asset or activity or
trading asset or activity was properly assigned to a regular place of business outside of this
state by demonstrating that the day-to-day decisions regarding the asset or activity occurred
at a regular place of business outside this state. Where the day-today decisions regarding an
investment asset or activity or trading asset or activity occur at more than one regular place
of business and one such regular place of business is in this state and one such regular place
of business is outside this state, such asset or activity shall be considered to be located at the
regular place of business of the taxpayer where the investment or trading policies or
guidelines with respect to the asset or activity are established. Unless the taxpayer
demonstrates to the contrary, such policies and guidelines shall be presumed to be
established at the commercial domicile of the taxpayer.

(n) All other receipts. The numerator of the receipts factor includes all other receipts pursuant to the
rules set forth in Section D of this Regulation unless inconsistent with the Special Rules For
Financial Institutions.

(o) Attribution of certain receipts to commercial domicile. All receipts which would be assigned
under this section to a state in which the taxpayer is not taxable shall be included in the numerator
of the receipts factor, if the taxpayer's commercial domicile is in this state.

D. Property Factor.

(a) General. The property factor is a fraction, the numerator of which is the average value of real
property and tangible personal property rented to the taxpayer that is located or used within this
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state during the taxable year and the average value of the taxpayer's real and tangible personal
property owned that is located or used within this state during the taxable year, and the denominator
of which is the average value of all such property located or used within and without this state

during the taxable year.

(b) Property included. The property factor shall include only property the income or expenses of
which are included (or would have been included if not fully depreciated or expensed, or
depreciated or expensed to a nominal amount) in the computation of the apportionable income base
for the taxable year.

(c) Value of property owned by the taxpayer. The value of real property and tangible personal
property owned by the taxpayer is the original cost or other basis of such property for Federal
income tax purposes without regard to depletion, depreciation or amortization.

(d) Average value of property owned by the taxpayer. The average value of property owned by the
taxpayer is computed on an annual basis by adding the value of the property on the first day of the
taxable year and the value on the last day of the taxable year and dividing the sum by two. If
averaging on this basis does not properly reflect average value, the Commissioner may require
averaging on a more frequent basis. The taxpayer may elect to average on a more frequent basis.
When averaging on a more frequent basis is required by the Commissioner or is elected by the
taxpayer, the same method of valuation must be used consistently by the taxpayer with respect to
property within and without this state and on all subsequent returns unless the taxpayer receives
prior permission from the Commissioner or the Commissioner requires a different method of
determining average value.

(e) Average value of real property and tangible personal property rented to the taxpayer.

(1) The average value of real property and tangible personal property that the taxpayer has
rented from another and which is not treated as property owned by the taxpayer for Federal
income tax purposes, shall be determined annually by multiplying the gross rents payable
during the taxable year by eight.

(2) Where the use of the general method described in this subsection results in inaccurate
valuations of rented property, any other method which properly reflects the value may be
adopted by the Commissioner or by the taxpayer when approved in writing by the
Commissioner. Once approved, such other method of valuation must be used on all
subsequent returns unless the taxpayer receives prior approval from the Commissioner or
the Commissioner requires a different method of valuation.

(f) Location of real property and tangible personal property owned by or rented to the taxpayer.

(1) Except as described in paragraph (2) of this subsection, real property and tangible
personal property owned by or rented to the taxpayer is considered to be located within this
state if it is physically located, situated or used within this state.

(2) Transportation property is included in the numerator of the property factor to the extent
that the property is used in this state. The extent an aircraft will be deemed to be used in this
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state and the amount of value that is to be included in the numerator of this state's property
factor is determined by multiplying the average value of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft everywhere. If the
extent of the use of any transportation property within this state cannot be determined, then
the property will be deemed to be used wholly in the state in which the property has its
principal base of operations. A motor vehicle will be deemed to be used wholly in the state
in which it is registered.

E. Payroll Factor.

(a) General. The payroll factor is a fraction, the numerator of which is the total amount paid in this
state during the taxable year by the taxpayer for compensation and the denominator of which is the
total compensation paid both within and without this state during the taxable year. The payroll
factor shall include only that compensation which is included in the computation of the
apportionable income tax base for the taxable year.

(b) Compensation relating to nonbusiness income and independent contractors. The compensation
of any employee for services or activities which are connected with the production of nonbusiness
income (income which is not includable in the apportionable income base) and payments made to
any independent contractor or any other person not properly classifiable as an employee shall be
excluded from both the numerator and denominator of the factor.

(c) When compensation paid in this state. Compensation is paid in this state if any one of the
following tests, applied consecutively, is met:

(1) The employee's services are performed entirely within this state.

(2) The employee's services are performed both within and without the state, but the service
performed without the state is incidental to the employee's service within the state. The term
"incidental" means any service which is temporary or transitory in nature, or which is
rendered in connection with an isolated transaction.

(3) If the employee's services are performed both within and without this state, the
employee's compensation will be attributed to this state:

(A) if the employee's principal base of operations is within this state; or

(B) if there is no principal base of operations in any state in which some part of the
services are performed, but the place from which the services are directed or
controlled is in this state; or

(C) if the principal base of operations and the place from which the services are
directed or controlled are not in any state in which some part of the service is
performed but the employee's residence is in this state.
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From: karenjbouchercpa@amail.com

To: Baker, Will
Subject: pls let me know if you have any questions or would like to discuss our comment on the apportionment draft reg.
Date: September 16, 2020 11:53:28 AM
Attachments: 8-20-20 Comments draft Vermont regs.pdf
Attachment to VT draft reg comments.pdf
Importance: High

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.

From: karenjbouchercpa@gmail.com <karenjbouchercpa@gmail.com>
Sent: Thursday, August 20, 2020 12:16 PM

To: will.baker@vermont.gov

Cc: karenjbouchercpa@gmail.com

Subject: Comments on draft allocation & apportionment regulation
Importance: High

Pis contact me if you have any guestions

Best regards,

Karen



Financial Institutions State Tax Coalition

August 20, 2020
Transmitted via email

Vermont Department of Taxes
Will Baker, General Counsel

133 State Street

Montpelier, Vermont 05633-1401

Re: Draft Updated Allocation and Apportionment Regulation

Thank you for the opportunity to provide written comments on behalf of the Financial
Institutions State Tax (“FIST”) Coalition regarding the draft updated Allocation and
Apportionment Regulation.

Section D(1)(A)(8) of the draft defines “receipts” as:

all gross receipts of the taxpayer that are not allocated under paragraphs of this article, and
that are received from transactions and activity in the regular course of the taxpayer’s trade
or business; except that receipts of a taxpayer from hedging transactions and from the
maturity, redemption, sale, exchange, loan or other disposition of cash or securities, shall be
excluded.

That definition is identical to the revised Multistate Tax Compact’s (“Compact’s”) receipts
definition included in Article IV.1.g. !

The FIST Coalition is NOT supportive of the states adopting the revised Compact’s Article
IV.1.g narrow definition of “receipts,” which excludes from the receipts factor interest from
lending, income from investments, and receipts from security and hedging transactions. For
financial service organizations, such receipts reflect the contribution of the taxpayers’ markets to
the earning of income and in many cases are the bulk of the taxpayers’ regular trade or business
receipts, and thus, should be included in their receipts factor. It also would raise constitutional
issues to exclude such large components of the taxpayers’ regular trade or business receipts from
the receipts factor.

! Compact Article IV.1.(g) “Receipts” means all gross receipts of the taxpayer that are not allocated under
paragraphs of this article, and that are received from transactions and activity in the regular course of the taxpayer’s
trade or business; except that receipts of a taxpayer from hedging transactions and from the maturity, redemption,
sale, exchange, loan or other disposition of cash or securities, shall be excluded.
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However, where a state has adopted the revised Compact’s narrow definition of receipts the
FIST Coalition believes that it is critical for the state to not apply the narrow receipts factor
definition to bank holding companies and entities more than 50% owned by such holding
companies and to adopt the Multistate Tax Commission’s (MTC’s) model Reg. IV.18.(k).
Receipts Factor — Bank Holding Companies and Subsidiaries, which is attached and can be
found at: http://www.mtc.gov/getattachment/Uniformity/Adopted-Uniformity-
Recommendations/2018-Commission-Meeting-Proposed-Sec-18(k)-(1).pdf.aspx?lang=en-US.

Essentially, this model regulation provides that bank holding companies and entities more than
50% owned by such holding companies that are subject to an income-based tax determine their
receipts factor denominators and assign receipts in the numerator of the factor in the same
manner as the receipts would be included in the denominator and assigned to states under the
MTC’s Formula for the Apportionment and Allocation of the Net Income of Financial
Institutions Model Statute 18 (as adopted July 29, 2015)°.

The MTC’s model financial institution apportionment provisions apply market-based sourcing
for receipts and have been widely adopted by the states. The FIST Coalition believes that in
light of this wide adoption of that model apportionment provision, without the adoption of
MTC’s model Reg. IV.18.(k) the segment of the financial services industry with the greatest
potential for apportionment incongruity are bank holding companies and their subsidiaries.

Without the adoption of the MTC Model Reg. IV.18.(k), Vermont could be apportioning the
income of bank holding companies and entities owned by banks and bank holding companies
based on a very small percentage of the taxpayer’s regular trade or business receipts, while other
states would be including 100% of the entity’s regular trade or business receipts in the receipts
factor. The result of such different apportionment schemes could be bizarre and
unconstitutional.

More importantly, the wide adoption of the Model Formula for the Apportionment and
Allocation of the Net Income of Financial Institutions Model Statute with the broad definition of
financial institution that includes bank holding companies and their subsidiaries, indicates that
the MTC and many states have concluded that it is proper to use those provisions for the
sourcing of receipts for bank holding companies, and subsidiaries of such holding companies.

Conclusion

In order to provide the appropriate factor representation and increase uniformity in the manner
that the MTC and the majority of states suggest that bank holding companies and their
subsidiaries apportion their income, the FIST Coalition believes that Vermont should not apply
the narrow receipts factor definition to bank holding companies and entities more than 50%
owned by bank holding companies and instead should adopt (without any modifications) the
MTC’s model Reg. IV.18.(k) Receipts Factor - Bank Holding Companies and Subsidiaries.

2 The MTC’s Formula for the Apportionment and Allocation of the Net Income of Financial Institutions Model
Statute 18 (as adopted July 29, 2015) can be found at: http.//www.mtc.gov/getattachment/Uniformity/Adopted-
Uniformity-Recommendations/Financial-Institutions-Apportionment-Rule-Amended-2015.pdf.aspx.




Please contact me if you have any questions regarding the above comments.

Sincerely,

Karen Boucher
Financial Institutions State Tax Coalition LLC
Managing Member

Attachment: MTC’s model Reg. IV.18.(k). Receipts Factor — Bank Holding Companies and
Subsidiaries



"MULTISTATE TAX COMMISSION

Resolution Adopting Recommended Amendments to the Model
General Allocation and Apportionment Regulations
Reg. IV. 18.(k) REG.IV.18.(k). Receipts Factor ~ Bank Holding
Companies and Subsidiaries

WHEREAS, changes to Article IV of the Compact (UIDTPA) necessitated changes be made in
the model General Allocation and Apportionment Regulations; and

WHEREAS, following the Executive Committee’s instructions to update those model regula-
tions, the Uniformity Committee has considered changes to regulations under Article IV,
Section 18 having to do with the treatment of certain gross receipts when received by bank
holding companies and subsidiaries; and

WHEREAS, the Uniformity Committee the referred draft amendments to the Executive
Committee, which voted to approve them for public hearing on January 8, 2018; and

WHEREAS, that hearing was duly noticed and was held on February 20, 2018 and the hearing
officer’s report was submitted to the Executive Committee on April 26, 2018; and

WHEREAS, the Executive Committee approved the draft amendments for bylaw 7 survey; and

WHEREAS, the majority of affected member states have given an affirmative response to that
survey;

Now, therefore, be it:

RESOLVED, this day, July 25, 2018, that the Commission hereby adopts the recommended
amendments to the model General Allocation and Apportionment Regulations, Reg.IV.18.(k).
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This draft regulation would be inserted at Section REG. 1V.18.- subsection (k).

REG.IV.18.(k). Receipts Factor — Bank Holding Companies and Subsidiaries.

DRAFTER’S NOTE: THIS REGULATION MAY BE APPROPRIATE FOR USE BY STATES THAT HAVE ADOPTED
SPECIAL RULES FOR THE ALLOCATION AND APPORTIONMENT OF FINANCIAL INSTITUTIONS, INCLUDING
THE MULTISTATE TAX COMMISSION’S MODEL FORMULA FOR THE APPORTIONMENT AND ALLOCATION
OF NET INCOME OF FINANCIAL INSTITUTIONS (AS AMENDED JULY 29, 2015), THAT DO NOT EXPLICITLY
INCLUDE BANK HOLDING COMPANIES, SAVINGS AND LOAN HOLDING COMPANIES, AND MAJORITY-
OWNED SUBSIDIARIES OF SUCH ENTITIES IN THE DEFINITION OF “FINANCIAL INSTITUTIONS” SUBJECT TO
SUCH SPECIAL RULES. THIS REGULATION MAY ALSO APPLY TO STATES THAT HAVE NO SPECIAL RULES
FOR THE ALLOCATION AND APPORTIONMENT OF FINANCIAL INSTITUTIONS. IF YOUR STATE’S
DEFINITION OF “FINANCIAL INSTITUTIONS” ALREADY INCLUDES SUCH ENTITIES, THEN THIS
REGULATION MAY BE UNNECCESSARY.

(1) For any corporation or other business entity registered under state law as a bank holding company or
registered under the Federal Bank Holding Company Act of 1956, as amended, or registered as a savings
and loan holding company under the Federal National Housing Act, as amended, and any entity more
than 50 percent owned [directly or indirectly] by such holding companies, receipts are included in the
receipts factor denominator and assigned to the receipts factor numerator in this state to the extent
those receipts would be included in the denominator and assigned to this state under the MTC’s
Formula for the Apportionment and Allocation of the Net Income of Financial Institutions Model Statute
(as adopted July 29, 2015). REG.IV.18.(c) does not apply to a taxpayer that is subject to this
REG.IV.18.(d).

{2) Nothing in this Reg.IV.18.(d) shall prohibit the taxpayer from petitioning for, or the [state tax agency
or administrator] from applying, an alternative method to calculate the taxpayer’s receipts factor in
order to fairly represent the extent of the taxpayer’s business activity in this state as provided for in

[reference to Compact Article 1V, Section 18 or similar state law]



From: karenjbouchercpa@gmail.com

To: Baker, Will

Cc: karenjbouchercpa@gmail.com

Subject: Questions related to draft market-sourcing reg.
Date: August 02, 2021 5:21:31 PM

Attachments: Official Material VT Vermont Formal Ruling No 2009 12 12 22 2009.rtf
Importance: High

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Will —

With the upcoming hearing on the proposed Reg. § 1.5833 ALLOCATION AND APPORTIONMENT OF
INCOME OF VERMONT NET INCOME B8Y CORPORATION, we have been looking more closely at the
proposal and have a couple of questions/comments:

1. Pls confirm that the Financial Institutions Franchise Tax applies only if the bank has a physical
office location in Vermont (some type of office location, regardless of whether deposits are
taken at the location). Based on attached Vermont Formal Ruling No. 2009- 12, 12/22/20089,
it would appear only a physical office location is required in order for an institution to be
considered to be subject to the financial institutions franchise tax -- not the taking of deposits
or the actual payment of the franchise tax.

2. What happens in the year that a financial institution would open an office location in
Vermont? For example, would its apportionment numerators be included in the combined
group corporate income return for the portion of the year in which it does not have a
Vermont location and then once it has the location the numerators would no longer be
included in the corporate income tax apportionment calculation and it would start filing the

monthly deposit tax?

3. If a bank is subject to the financial institution franchise tax, then the bank itself is not subject
to the corporate income tax, but the bank’s income is still included in the combined group’s
tax base and the bank’s receipts, payroll and property are excluded from the numerators of
the apportionment provisions BUT ARE INCLUDED IN THE GROUP’S APPORTIONMENT

DENOMINATORS.

Reg. § 1.5862(d) — 4(b)(4) provides that
Except as enumerated above, a corporation that is not subject to Vermont corporate
income tax is not excluded from the affiliated group. For example, banks, insurance
companies, telephone companies electing to pay gross receipts tax, railroad
companies, are part of the affiliated group notwithstanding that the income
allocated to them is not subject to Vermont income tax.

1.5862(d)-8. (a) provides:
Factors of corporations not doing business in Vermont and factors of a corporation
subject to Vermont tax other than corporate income tax are not included in the
Vermont numerator.



The draft reg. proves:
4, Special Rules: Financial Institutions Subject to Net Income Tax A. The following
special rules are established with respect to financial institutions. This section applies
to financial institutions as defined in this section not subject to the Franchise Tax on
Financial Institutions under 32 V.S.A. § 5836 because entities subject to that tax are
not subject to tax under 32 V.S.A. § 5832, as described in 32 V.S.A. § 5836(g).

Initially the above application appeared correct because we had thought that banks subject
to the financial institution tax were exempt from the corporate income (meaning not
included in the combined return). But since the bank’s income is included in the unitary
return and it’s apportionment factor are included in the group’s denominators, the
regulation should provide that the special financial institution apportionment provisions
apply in determining the denominators of an institution subject to the financial institution
tax to be included in a combined/consolidated group’s return. Otherwise the majority of
the bank’s receipts would be excluded from the group’s receipts factor denominator which
would distort the apportionment percentage.

Are you available this week to discuss the above???

Best regards,
Karen

From: Baker, Will <Will.Baker@vermont.gov>

Sent: Tuesday, April 13, 2021 3:37 PM

To: karenjbouchercpa@gmail.com

Subject: RE: what is status of draft apportionment reg and can we assume it is applicable for the
2020 tax year for extension purposes?

Ms. Boucher: They haven’t been filed yet. I'm still waiting for approval from higher levels. Butyour
language is still in there. They are not effective yet, but the MBS law certainly is. | think it is a good
statement of the Department’s intention. Not across the finish line as far as a promulgated
regulation.

Will Baker

From: karenjbouchercpa@gmail.com <karenibouchercpa@gmail.com>

Sent: April 13, 2021 3:42 PM

To: Baker, Will <Will.Baker@vermont.gov>

Subject: what is status of draft apportionment reg and can we assume it is applicable for the 2020
tax year for extension purposes?

Importance: High

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the
sender.



From: karenjbouchercpa@gmail.com <karenjbouchercpa@gmail.com>
Sent: Tuesday, February 16, 2021 10:09 AM
To: 'Baker, Will' <Will.Baker@vermont.gov>

Cc: karenjbouchercpa@gmail.com

Subject: RE: pls let me know if you have any questions or would like to discuss our comment on the
apportionment draft reg.

Will =

Thank you for giving us an opportunity to review the revised draft. The inclusion of the MTC rules
for financial institutions in section G{4) resolves the issue that we commented on.

We do not have any additional comments or issues with this revised draft.

Best regards,
Karen

From: Baker, Will <Will.Baker@vermont.gov>

Sent: Monday, February 1, 2021 12:14 PM

To: karenjbouchercpa@gmail.com

Subject: RE: pls let me know if you have any questions or would like to discuss our comment on the
apportionment draft reg.

Ms. Boucher:

Please review our latest draft of the apportionment regulations. You will see that we now have the
specific MTC rules for financial institutions in section G{4). Vermont has a bank franchise tax (see 32
V.S.A. § 5836 - https://legislature . vermont.gov/statutes/chapter/32/151}, so I’'m not sure how many
“financial institutions” as defined, would be subject to our corporate income tax. But, we putitin
there.

Please let me know if you have any questions.

Wwill Baker

Will S. Baker | Assistant Attorney General
Director, Legal Unit

Vermont Department of Taxes

133 State Street | Montpelier, VT 05633-1401
p: (802)828-2506 | www.tax.vermont.goy




From: karenjbouchercpa@gmail.com <karenibouchercpa@gmail.com>

Sent: September 16, 2020 10:53 AM

To: Baker, Will <Will. Baker@vermont.gov>

Subject: pls let me know if you have any questions or would like to discuss our comment on the
apportionment draft reg.

Importance: High

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the
sender.

From: karenjbouchercpa@gmail.com <karenjbouchercpa@gmail.com>
Sent: Thursday, August 20, 2020 12:16 PM

To: will.baker@vermont.gov

Cc: karenjbouchercpa@gmail.com

Subject: Comments on draft allocation & apportionment regulation
Importance: High

Pls contact me if you have any questions

Best regards,
Karen
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Vermont Formal Ruling No. 2009- 12, 12/22/2009

Date Issued: 12/22/2009
Tax Type(s): Corporate income Tax

December 22, 2009

Dear

You have requested a ruling as to whether the is subject to the Vermont Corporate Income Tax or Financial

Institutions Franchise Tax.
The facts as relayed in your letter of September 30, 2008 are as follows:

The bank is a federally-chartered savings institution headquartered in The Bank provides a variety of financial
services to individuals, businesses.and municipalities through its offices located in eastern Connecticut. lis
primary products include savings, checking and certificates of deposit accounts, residential and commercial
mortgage loans, commercial business loans and consumer loans. In addition, wealth management services are
offered to individuals and businesses' through the Bank's Connecticut offices. The Bank also offers third-party
outsourcing services through a department of the Bank that does business as maintains a physical office in

Vermont but does not collect deposits from customers or lend funds to individuals, businesses or municipalities



Jocated in the State of Vermont. The Bank employs 16 individuals in the department in Vermont. is consolidated

for financial reporting purposes with other operations of the Bank.

Further facts as follows were ascertained from review of the Department's records and through telephone
conversations with you. The Bank filed Vermont corporate income tax returns for 2005 and 2006 with minimum
payments for each year. It filed an extension for 2007 with the minimum payment of $250. These were filed
under its own Vermont Business Account Number The Bank is wholly owned by, a holding company created in
2004 to permit a public offering of the Bank's stock. filed a combined corporate income tax return for 2007 which
applied the Bank's $250 minimum payment to its liability. Tax was paid with this return. This filing generated a
letter from the Vermont Department of Taxes (Department) in October 2008 acknowledging the return and
assigning a Vermont Business Account Number . The letter advised of its ongoing responsibility to file corporate
income tax returns. The notice stated that a return must be filed even if the tax liability for the period is zero.

filed a combined return for 2008 with payment.

Vermont adopted unitary combined filing for tax years beginning on and after January 1, 2006. 2005, No. 152
(Adj. Ses's.). Pursuant to that law a corporation which is part of an affiliated group engaged in a unitary business
must file a group return reporting the combined net income of the affiliated group, 32 V.S.A. § 5862a, The

combined income of the group is then apportioned in accordance with Reg. § 1.5833,

properly filed a group corporate income tax return with Vermont for 2007 and 2008. it appears that a group
return should have been filed for 2006 as well. For purposes of apportionment, because the Bank is subject to
Vermont tax other than corporate income tax, the factors (sales, payroll and property) of the Bank are not
included in the Vermont numerator and no corporate tax is due from it. Reg. § 1.5862(d)-8(a). To the extent that
the holding company or other subsidiaries in the group have factors in Vermont, a Vermont tax liability would be

generated.

The Bank is subject to a franchise tax on financial institutions. 32 V.S.A. § 5836. The tax is measured by the
average monthly deposits held in Vermont by the corporation. According to your letter, has no deposit activity

and therefore will have no franchise tax liability to Vermont for the years in question.

In sum, the affiliated group must file a corporate tax return and the Bank must file a franchise tax return.
Whether corporate tax is due or not will depend upon the presence and activity of the non-bank affiliates in

Vermont. The tax due on the franchise return will depend upon the deposits in Vermont.



This ruling will be made public after deletion of the parties' names and any information which may identify the
parties. A copy of this ruling showing the proposed deietions is attached, and you may request within thirty (30)
days that the Commissioner delete any further information that might identify the interested parties. The final
discretion as to deletions rests with the Commissioner. This ruling is issued solely to the requester and is limited
to the facts presented as affected by current statutes and regulations. Other taxpayers may refer to this ruling to
determine the Department's general approach, but the Department is not be bound by this ruling in the case of
any other taxpayer or in the case of any change in relevant statutes or regulations. Section 808 of Title 3 provides
that this ruling has the same status as an agency decision or an order in a contested case. You have the right to

appeal this ruling within thirty (30) days.
Sincerely,

/s/

Molly Bachman

General Counsel

Approved this 23 day of December, 2009.
/s/

Richard Westman

Commissioner of Taxes

<REQUESTER>

Dear<REQUESTER>:

You have requested a ruling as to whether the <COMPANY> {the "Bank") is subject to the Vermont Corporate

Income Tax or Financial Institutions Franchise Tax.
The facts as relayed in your letter of September 30, 2008 are as follows:

The bank is a federally-chartered savings institution headquartered in <CITY, STATE>. The Bank provides a variety
of financial services to individuals, businesses and municipalities through its offices located in eastern <STATE>,

its primary products include savings, checking and certificates of deposit accounts, residential and commercial



mortgage loans, commercial business loans and consumer loans. In addition, wealth management services are
offered to individuals and businesses through the Bank's <STATE> offices. The Bank also offers third-party
outsourcing services through a department of the Bank that does business as <COMPANY >, <COMPANY >
maintains a physical office in Vermont but does not collect deposits from customers or lend funds to individuals,
businesses or municipalities located in the State of Vermont. The Bank employs <NUMBER> individuals in the
<COMPANY > department in Vermont. <COMPANY > is consolidated for financial reporting purposes with other

operations.of the Bank.

Further facts as follows were ascertained from review of the Department's records and through telephone
conversations with you. The Bank filed Vermont corporate income tax returns for 2005 and 2006 with minimum
payments for each year. it filed an extension for 2007 with the minimum payment of $XXX. These were filed
under its own Vermont Business Account Number (XXXXXX). The Bank is wholly owned by <COMPANY> a holding
company created in 2004 to permit a public offering of the Bank's stock. <COMPANY> filed'a combined corporate
income tax return for 2007 which applied the Bank's SXXX minimum payment to its liability. Tax was paid with
this return. This filing generated a letter from the Vermont Department of Taxes (Department) in October 2008
acknowledging the return and assigning a Vermont Business Account Number (XXXXXX) to <COMPANY>. The
letter advised <COMPANY> of its ongoing responsibility to file corporate income tax returns. The notice stated
that a return must be filed even if the tax liability for the period is zero. <COMPANY> filed a combined return for

2008 with payment.

Vermont adopted unitary combined filing for tax years beginning on and after January 1, 2006. 2005, No. 152
(Adj. Sess.). Pursuant to that law a corporation which is part of an affiliated group engaged in a unitary business
must file a group return reporting the combined net income of the affiliated group, 32 V.5.A, § 5862a. The

combined income of the group is then apportioned in accordance with Reg. § 1.5833.

<COMPANY>, properly filed a group corporate income tax return with Vermont for 2007 and 2008. It appears that
a group return should have been filed for 2006 as well, For purposes of apportionment, because the Bank is
subject to Vermont tax other than corporate income tax, the factors (sales, payroll and property) of the Bank are
not included in the Vermont numerator and no corporate tax is due from it. Reg. § 1.5862(d)-8(a). To'the extent
that the holding company or other subsidiaries in the group have factors in Vermont, a Vermont tax liability

would be generated.

The Bank is subject to a franchise tax on financial institutions. 32 V.S.A. § 5836. The tax is measured by the



average monthly deposits held in Vermont by the corporation. According to your letter, <COMPANY> has no

deposit activity and therefore will have no franchise tax liability to Vermont for the years in question,

tn sum, the affiliated group must file a corporate tax return and the Bank must file a franchise tax return.
Whether corporate tax is due or not will depend upon the presence and activity, of the non-bank affiliates in

Vermont. The tax due on the franchise return will depend upon the deposits in Vermont.

This ruling will be made public after deletion of the parties’' names and any information which may identify the
parties. A copy of this ruling showing the proposed deletions is attached, and you may request within thirty (30)
days that the Commissioner delete any further information that might identify the interested parties. The final
discretion as to deletions rests with the Commissioner. This ruling is issued solely to the requester and is limited
to the facts presented as affected by current statutes and regulations. Other taxpayers may refer to this ruling to
determine the Department's general approach, but the Department is not be bound by this rufing in the case of
any other taxpayer or in the case of any change in relevant statutes or regulations. Section 808 of Title 3 provides
that this ruling has the same status as an agency decision or an order in a contested case. You have the right to

appeal this ruling within thirty (30) days,
Sincerely,

Molly Bacliman

General Counsel

Approved this day of December, 2009.

Richard Westman

Commissioner of Taxes

© 2021 Thomson Reuters/Tax & Accounting. All Rights Reserved.
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ALLOCATION AND APPORTIONMENT OF VERMONT NET INCOME BY CORPORATIONS

Section A. Computations of Vermont Apportlonment Percentage

(1) Apportionment Formula.
(2) Allocation.
(3) Computation.
(4) Apportionment and Allocation
(5) Apportionable Income.
(6) Definition of “Trade or Business”
(7) Transactional Test.

~ (8) Functional Test.
(9) Relationship of Transactional and Functional Tests to U.S. Constitution.
(10) Non-apportionable Income. - / :
(11) Application of Definitions.
(12) Proration of Deductions.
(13) Definitions.

'(14) Application of Combined Report.
(15) Consistency and Uniformity in Reporting: Year to Year Con51stency
(16) Taxable in Another State: In General.

Section B. Property Factor.
(1) Computation, Generally
(2) Valuation of Owned Property
(3) Numerator of Property Factor
(4) When Property is In Vermont. -
(5) Construction In Progress and Availability of Use
(6) Computation of Leased Property
(7) Annual Rent
(8) Annual Rental Rate
(9) Alternative Computations.
(10) Year to Year Consistency.

* Section C. Payroll Factor.
' (1) Computation.
_(2) Accounting Method.
(3) Employee Defined.
(4) Compensation Included in Payroll Factor.
(5) Compensation Paid in Vermont.

Section D, Sales and Receipts Factor. | '
(1) General Principles of Appllca’uon Definitions
(A) Computation
==~~~ (B) Year to Year-Consistency.
(C) Exceptions
(D) Definitions
(E) General Principles of Appllcatlon, Contemporaneous Records
(F) Rules of Reasonable Approx1mat10n
(l) In General -
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(2) Approximation Based Upon Known Sales
(3) Related Party Transactions o
(G) Rules With Respect to Exclusion of Receipts from the Receipts Factor
(H) Changes in Methodology; Commissioner Review.
(1) Commissioner’s Authority to Require Different Method
(2) General Rules Applicable to Original Returns.
y ; (3) Commissioner’s Authority to Adjust a Taxpayer’s Return. :
~ (4) Taxpayer Authorlty to Change a Method of Assignment on a Prospectlve
- Basis.
(5) Commissioner Authorlty to Change a Method of Assignment on a
Prospective Basis. .
(2) Sales of Tangible Personal Property in Vermont
(3) Compensation for Services
(1) In-Person Services
~ (A) In General. _
(B) Assignment of Recelpts
(1) Rule of Determination. '
- (C) Rule of Reasonable Approx1mat10n
(D) Examples . '
(2) Services Delivered to the Customer or Behalf of the Customer or Delivered
Electronically Through the Customer. : »
(A) In General.
‘(B) Assignment of Recelpts
(1) Delivery to or on Behalf of a Customer by’ Physmal Means Whether
to an Individual or Business Customer.
(2) Delivery to a Customer by. Electronic Transmission
- a. Services Delivered by Electronic Transmission to an
Individual Customer
~ i.Rule of Determination
ii. Rules of Reasonable Approximation.
b. Services Delivered by Electromc Transmlss1on to a Business.
" Customer.
i. Rule of Determmatlon
ii. Rule of Reasonable Approximation.
iii. Secondary Rule of Reasonable Approx1mat10n
iv. Safe Harbor .
v. Related Party Transactlons .
¢ .Examples ‘
(3) Services Delivered Electromcally Through or on Behalf of an
Individual or Business Customer. -
- a.Rule of Determination. -
b. Rule of Reasonable Approx1mat10n v ,
e Select Secondary Rules of Reasonable Approx1mat10n _
1. Taxpayer’s service is the direct or- 1nd1rect electronic
~delivery of advertlsmg -
ii. Taxpayer’s service is the delivery of aservicetoa
customer that then actions as the taxpayer’s '
' 1ntermed1ary :
iii. Geographic Area Described.
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d. Examples.
(3) Professional Services.
A. In General.
B. Overlap with Other Categories of Services.
1.Certain Professional Services Treated as In-person Services.
2 Professional Services Involving Transmission of Documents or
Communications.
C. Assignment of Receipts.
“1.General Rule.
a. Professional Serv1ces Delivered to Individual Customers.
. b. Professional Services Delivered to Business Customers.
c. Safe Harbor.
2.Architectural and Engineering Services.
3. Related Party Transactions.
4. Examples.
(4) Rent, Lease, or License of Tangible Personal Property and Real Property
(5) Licenses or Lease of Intangible Property ’
A. General Rules.
B. License of a Marketing Intanglble
" C. License of a Production Intangible. =
D. License of a Mixed Intangible. ‘
E. License of Intangible Property where Substance of Transaction Resembles a Sale
of Goods or Services. :
1. In General.
2. Sublicenses
3. Examples

(6) Sale of Intangible Property.
1.Assignment of Receipts.
A. Contract Right or Government License that Authorlzes Business Activity
in Specific Geographic Area.
B. Sale that Resembles a License.
C. Sale that Resembles a Sale of Goods and Services.
D. Excluded Receipts.. :
E. Examples.
(7) Special Rules
1.Software Transactions :
2.Sales or Licenses of Digital Goods or Services.

Section E. Non-Apportionable Income.
Section F. Discretionary Adjustment of Vermont Apportionment Percentage.

Section G. -Special Rules:- ,
(1) Special Powers: Property Factor
(2) Special Rules: Trucking Compames
(A)In General
(B) Apportionable Income
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(C) Apportionment of Income
(D)Records -
- (E)De Minimis Nexus Standard '
(3) Special Rules: Television and Radlo Broadcastmg
(A) In General ’
(B) Apportionable and Non-apportionable Income .
(C) Definitions
(D) Apportionment of Income
(4) Special Rules: Financial Institutions Sub_]ect to Net Income Tax
(A) In General '
~ (B) Definitions
(C) Receipts Factor
(D) Property Factor
“(E) Payroll Factor
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Reg. § 1.5833 ALLOCATION AND APPORTIONMENT OFINCOME OF VERMONT NET
INCOME BY CORPORATIONS :

Effective December 1’, 2021~

Section A. (&) Computations of Vermont Apporti_onment Percentage.

(1) If the income of a taxable corporation is derived from any trade, business, or activity conducted
entlrely within this state, the Vermont net income of the corporation shall be apportioned to this state
in full. If the income of a taxable corporation is derived from any trade, business, or activity
conducted both within and without this state, the amount of the corporation’s Vermont Net Income

- apportioned to this state shall be determined by the arithmetic average of the following factors:

(A) The average of the value of all real and tangible property owned or rented by the
taxpayer within Vermont expressed asa percentage of all such property both within and
: 'w1thout Vermont.

(B) The total wages, salaries or other personal service compensation paid during the taxable
year to employees or agents within Vermont expressed as a percentage of such payments:
both within and wrthout Vermont.

‘ (C) The gross sales receipts, or charges for services performed within Vermont expressed as
a percentage of such sales or charges both within and w1thout Vermont double-weighted.

(2) A taxable corooratlon subject to the taxing 1ur1sdlct10n of this state shall allocate all of its non-
apportlonable 1ncome or loss w1thm or w1thout thls state in accordance Section E. A—H-ltems—ef

(3) All apportionable income of each trade or business of the taxpayer shall be apportioned to this

- state by use of the apportionment formula set forth in 32 VSA §5833. The apportionment percentage

is computed by adding together the percentages of the taxpayer's real and tangible personal property,

sales or receipts, and payrolls within Vermont during the period ¢ covered by the return, and dividing

the total of such percentages by three-four. The sales factor is double-weighted in this calculation.

- However, if any one of the factors ((for property, receipts or payroll) is missing, the other two

percentages are added and the sum is divided by two (or three, where salés or receipts are present and
salés or recelpts are to be double-weighted), and if two of the factors are missing, the remaining

percentage is the apportlonment percentage. (A factor is not missing merely because its numerator is

zero, but it is mlssmg if both its numerator and its denominator are zero).

Example A taxpayer owns no real or tanglble personal property and rents no real property

either within or without the state. The property factor being missing, the apportionment

percentage may be computed by adding the percentages derived from the apportionment of
~ its sales or receipts (double-weighted) and payrolls, and dividing the total by twe-three.
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_ (4) Apportionment and Allocation. Sections A and E require that every item of income be
classified either as apportionable income or non-apportionable income. Income for purposes of

" classification as apportionable or non-apportionable includes gains and losses. Apportionable income
is apportioned among jurisdictions by use of the formula. Non-apportionable income is specifically
assigned or allocated to one or more specific jurisdictions pursuant to express rules. An item of
income is classified as apportionable income if it falls within the definition of’ apportionable income.

~ An item of income is non-apportionable income only if it does not meet the defmltlonal requirements
for apportionable income. : .

(3) Apportionable Income. Apportionable income means all income that is apportionable under the
Constitution of the United States and is not allocated under the laws of Vermont, including:

(A) income arising from transactlons and activity in the regular course of the taxpayer’s trade
.or busmess and '

(B) income arising from tangible and intangible propertv if the acquxsltron management

employment, development or disposition of the property is or was related to the operation of
the taxpayer s trade or busmess= and : ‘

gC) any income that would be allocable to this state under the Constltutlon of the Umted

States. but that is apportioned rather than allocated pursuant to the laws of Vermont.

The classification of income by the labels occasionally used, such as manufacturing income,
compensation for services, sales income, interest, dividends, rents, royalties= gains, income derived

from accounts receivable, operating income, non-operating income, efc., is not determmatlve of
whether i income is am)ortronable or non-apportionable income. ' .

(6) “Trade or busmess, as used in the deﬁmtlon of apportionable income and in the ap' plication of
- that definition means the unitary business of the taxpayer, part of which is conducted within
Vermont. - S B ' ’

(7) Transactional Test Apgortlonable income includes income ar1s1ng from transactlons and

act1v1tv in the.regular course of the taxoaver s trade or busmess

A If the transaction or activity is in the re ular course of the taxpayer’ s trade or business,
. part of which trade or business is conducted within Vermont, the resultmg income of the
transaction or actrvrtv is apportionable i income for Vermont. Income may be am)ortlonable )

income even though the actual transaction or act1v11_.y that gives rise to the i mcome does not
'occurmVermont L U . L

( B) For a transactlon or activity to be n the regular course of the taxnaver s trade or busmess

the transaction or.activity need not be one that freguently occurs in the trade or business.

Most, but not all, frequently occurring transactlons or activities will be in the regular course
, of that trade or business and will, therefore, satisfy the transactional test. It is sufficient to

classify a transaction or activity as being in the regular course of a trade or business, if it is
reasonable to conclude transactions of that type are customary in the kind of trade or business

being conducted or are within the scope of what that kmd of trade or business does. However,
even if a taxpayer frequently or customarily engagesin investment activities, if those -
: ct1v1t1es are for the taxpayer’s mere ﬁnancral betterment rather than for the operatrons of the
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trade or business, such activities do not satisfy the transactional test. The transactional test

includes, but is not limited to. income from sales of inventory, property held for sale to
customers, and services which are commonly sold by the trade or business. The transactional
test also includes, but is not limited to, income from the sale of property used in the
production of apportionable income of a kind that is sold and replaced with some regularity.
even if replaced less frequently than once a year. :

(8) Functional test. Appottionable income also includes income from tangible and intangible '
property. if the acquisition, management, employment, development, or disposition of the property is
or was related to the operation of the taxpayer’s trade or business. “Property” includes any direct or -
indirect interest in, control over. or use of real property, tangible personal property and intangible
property by the taxpayer. . o

Property that is “related to the operatlon of the trade or business” refers to property that is or was

used to. contrrbute to the production of apportronable income dlrectly or mdlrectly, w1thout regard to

the materlahtv of the contrlbutlon

- Property that is held merely for investment purposes is not related to the operation of the trade or

business.

"‘Acgu1s1tron, management, employment, development or. dlsposmon” refers to a taxpayer’s activities

in acquirin exercising control and dominion over property and disposing of prope
including dispositions by sale, lease or license. Income arising from the disposition or other

utilization of ‘p roperty which was acquired or developed in the course of the taxpayer’s trade or
business constitutes apportionable income, even if the proper_ty was not directly employed in the
peratlon of the taxpayer s trade or busmess SRR ' ' '

Income from the’ dlsnosmon or other utilization of Dronertv whlch has been w1thdrawn from use in
the taxpayer’s trade or business and is instead held solely for unrelated investment purposes is not

apportionable. Property that was related to the operation of the taxpayer’s trade or business is not

considered converted to investment purposes merely because it is placed for sale, but any property
which has been withdrawn from use in the taxpayer’s trade or.business for five years or more is

- presumed to be held for investment purposes.

Example (i): Taxpayer purchases a chain of 100 retail stores for the purpose of merging those

store operations with its existing business. Five of the retail stores are redundant under the
taxpaver’s business plan and are sold six months after acquisition. Even though the five

stores were never integrated into the taxpayer’s trade or business. the income is*aoportionable

because the property’s acguisition Was related to the taxpayer’s trade or business.

vExample (#i): Taxnaver is in the busmess of develomng adheswes for 1ndustr1al and

construction uses. In the course of its business, it acmdentally creates a weak but non-toxic
‘adhesive and patents the formula, awaiting future appllcatlons Another manufacturer uses

the formula to create temporary body tattoos. Taxpayer wins a patent infringement su1t

gamst the other manufacturer. The entire damages award, including 1nterest and punltrve

damages, constitutes apportionable income.

Example (iii); Taxpayer is engaged in the oil refining business and maintains a cash reserve
for buying and selling oil on the spot market as conditions warrant The reserve is held in
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overnight “repurchase agreement” accounts of U.S. treasuries with a local bank. The interest
* on those amounts is apportionable i income because the reserves are necessary for the
taxpayer’s business operations. Over time, the cash in the reserve account grows to the pornt
that it exceeds any reasonably expected requirement for acquisition of oil or other short-term
capital needs and is held pendmg subsequent business investment opportumtles The interest
received on the excess amount is non- apportronable income. ‘ :

Example (iv): A manufacturer dec1des to sellr one of its redundant factories to a real estate

developer and transfers the ownership of the faCtog[ to a special purpose subsidiary, SaleCo

(Taxpayer) immediately prior to its sale to the real estate developer. The parties elect to treat

the sale as a disposition of assets under IRC 338(h)(10). resulting in Taxpayer recognizing a
capital gain on the sale. The capital gain is apportionable income. Note: although the gain is -

apportionable, agphcatron of the standard apportionment formula in Section A may not farrly
reflect the taxpayer’s business presence in any state necessitating resort to equltable '

apportionment pursuant to Section F.

(A) Under the functional test, income from the disposition or other utilization of property is

- apportionable if the property is or was related to the operation of the taxpayer's trade or - -

business. This is true even thoug h the transaction or activity from which the income is
derived did not occur in the regular course of the taxpayer's trade or business.

( B) Income that is derived from isolated sales. leases. assignments. licenses, and other
infrequently occurring dispositions, transfers, or transactions involving property, including

 transactions made in the full or partial liquidation or the winding-up of any portion of the
trade or business, is apportionable income, if the property is or was related to the taxpayer's
trade or business. Income from the licensing of an intangible asset., such as a patent, -
copyright, trademark, service mark, know-how:, trade secrets, or the like, that was developed
or acgulred for use by the taxpayer in its trade or business, constitutes apportionable income -
whether or not the licensing itself constituted the operation of a trade or business; and
.whether or not the taxpayer remains in the same trade or busmess from or for which the
ntangrble asset was developed or acquired. e .

(C) Under the functional test, income from intangible property is app ortionableincome when
the intangible property serves an operational function as opposed to solely an investment

function.

D) If the acquisition, management, employment, development; or disposition of the property
is or was related to the operation of the taxpayer’s trade or busmess, then income from that -
is apportionable income even though the actual transaction or activit 1nvolvm the

: proper_ty that grves rise to the i mcome does not.occur in Vermont
(E) Examples. = ‘
Example (i): A manufacturer purchases raw materials to be ‘incorp‘ orated into the

product it offers for sale. The nature of the raw materials is such that the purchase
prrce is sublect to.extreme price volatility. In order to protect itself from extreme
- price ihcreases (or decreases). the manufacturer enters into future contracts pursuant
to whlch the manufacturer can either purchase a set amount of the raw materials for a
: ﬁxed prrce, within a specrﬁed time perrod= or resell the future contracts Any gainon
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the sale of the future contracts would be considered apportionable income, regardless
of whether the contracts were either made or resold in Vermont

Example (ii): A national retailer produces substantial revenue related to the operatlon
of its trade or business. It invests a large portlon of the revenue in fixed income '
securities which are divided into three categories; (a) short-term securities held

pending use of the funds in the taxpayer’s trade or busmess= (b) short-term securities
held pending acquisition of other companies or favorable developments in the long-
term money market, and (c) long- term securities held as an investment. Interest

' income on the short-term securities held pendmg use of the funds in the taxpayer’s
trade or business (a) is apportionable because the funds represent working capital

necessary to the operations of the taxpayer’s trade or busmess Interest income
derived from the other investment securities ((b) and (c)) is not apportionable as those
securities were not held in furtherance of the taxpayer’s trade or business.

- (F) I, with respect to an item of .property, a taxpayer (i) takes a deduction from income that is
apportioned to Vermont or (ii) includes the original cost in the property factor; it is presumed

that the item or prop\ erty is or was related. to the operation of the taxpayer's trade or business.

No Dresumntlon arises from the absence of any of these actions.

(€)) ADDllcatlon of the functional test is generallv unaffected by the form of the DroDertV

o tangible or intangible property, real or personal property). Income arising from an
intangible interest. as, for examnle, corporate stock or cher intangible interest in-an entity or
a group of assets, is apportionable income when the intangible itself or the property

underlying or associated with the intangible is or was related to the operation of the

taxpayer's trade or business. Thus, while apportionment of income derived from transactions
involving intangible property may be supported by a finding that the issuer of the intangible
property and the taxpayer are engaged in the same trade or business, i.e., the same unitary

* business, establishment of such a relationship is not the exclusive basis for concluding that

the income is subject to apportionment. It is sufficient to support the finding of apportionable
income if the holding of the intangible mterest served an operational rather than an

mvestment functlon

[C))] Relatlonshlp_ of transactlonal and functlonal tests to U. S Constltutlon. The Due Process

Clause and the. Commerce Clause of the U.S. Constitution restrict states from apportioning income
that has no rational relationship with the taxing state. The protection against extra-territorial state

taxation afforded by these Claiuses is often descrrbed as the “unitary business principle.” The unitary

. business principle requires apportlonable income to be derived from the same unitary business that is
being conducted at least in part in Vermont. The unitary business that is conducted in. Vermont
includes both a unitary business that the taxpayer alone may be conducting and a unitary business the
taxpayer may conduct with any other p‘erson or persons. Satisfaction of either the transactional test or
the functional test complies with the unitary business principle. because each test requires that the
transaction or activity (in the case of the transactional test) or the property (in the case of the :

functional test) be tied to the same trade or business that is being conducted within Vermont.
Determination of the scope of the umtarv business being conducted in Vermont is without regard to

extent to which. Vermont requires or perm1ts combined reporting.

(10)N on—apportlonable income.
Non—apportlonable income means all income other than ap_portlonable 1ncome See Sectlon E
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(11) Application of Definitions. The following applies the foreg oing principles for purposes of
determining whether particular income is apportionable or non-apportionable income. The examples
used throughout these regplatrons are 111ustrat1ve only and are limited to the facts they contain.

(A) Rents from real and tanglble p_ersonal property. Rental j income from real and tangrbl
* property is apportionable income if the property with respect to which the rental income
- 'was received is or was used in the taxpayer s trade or business and therefore is mcludable
in the property factor under Section B. ' ~

Example (i): The taxpayer operates a multrstate car rental busrness The income from

car rentals is anportlonable income.

Example (ii). The taxpaver is engaged in the heavy construction business in which it

uses equipment such as cranes, tractors, and earth-moving vehicles. The taxpayer
makes short-term leases of the equipment when particular pieces of equipment are not

needed on any particular project. The rental income is apportionable income.

Example (iii): The taxpayer operates a multistate chain of men's clothing stores. The

taxpayer purchases a five-story office building for use in connection with its trade or
business. It uses the street floor as one of its retail stores and the second and third

floors for its general corporate headguarters The remaining two floors are held for

. future use in the trade or business and are leased to tenants on a short-term basrs in.

Example (v): The taxpayer operates a multistate chain of men's clothing stores. The ~

Exam le Vi)

- the meantime. The rental income is apportionable income.

Example (iv): The taxpayer operates a multistate chain of grocery stores. It purchases

~ as an investment an o‘fﬁce building in another state with surplus funds and leases the
- entire building to others. The net rental income is not apportionable income of the -

grocery store trade or business. Therefore, the net rental income is non-apportionable

‘income.

taxpayer invests in a 20- -story office building and uses the street floor as one of its

_ retail stores and the second floor for its general corporate headguarters Th

remammg 18 floors are leased to others. The rental of the eighteen floors is not done
in furtherance of but rather is separate from the operation of the taxpayer's trade or
business. The net rental income is not anportronable income of the clothing store =

trade or busrness Therefore, the net rental income is non- apportronable income.

: The taxpaver constructed a plant for use in its multlstate manufacturin;
business and 20 years later the plant was closed and put up for sale The. plant was

rented for a temporary period from the time it was closed by the taxpayer until it was
~ sold 18 months later. The rental income is am)ortlonable income and the g_aln on the

sale of the plant i is apportlonable income.

*(B) Gains or Tosses from sales of assets. Gain or loss from the sale, exchange or other

disposition of real property or of tangible or intangible personal property constitutes
~ apportionable income if the property while owned by the taxpayer was related to the -
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operation of the taxpayer’s trade or business, or was otherwise prop_crly included in the
property factor of the taxpay er's trade or business. '

Example (i): In conductmg its multistate manufacturing business, the taxpayer :
systematically replaces automobiles, machines. and other equipment used in the trade

or business. The gains or losses resulting from those sales constitute apportionable
income. - ‘

Example (ii). The taxpayer constructed a plant for use in its multistate manufacturing
business and 20 years later sold the property at a gain while it was in operation by the
taxpayer. The gain is apportionable income. ' .

Example (iii): Same as (ii) except that the plant was closed and put up for sale but

~was not in fact sold until a buyer was found 18 months later. The gain is

apportionable income. - ‘
Example (iv): Same as (ii) excep_i: that the plant was rented while being held for sale.

The rental income is apportionable income and the gain on the sale of the plant is
apportionable income. : :

(C) Interest. Interest income is app_oi’tionable income where the intangible with respect to
which the interest was received arose out of or was created in the regular course of the
taxpayer's trade or business, or the purpose of acquiring and holding the intangible is related
to the operation of the taxpayer's trade or business. ' .
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Example (i): The taxpayer operates a multistate chain of dep_ax’cment stores. se]lihg for
cash and on credit. Service charges. interest, or time—price differentials and the like

are received with respect to installment sales and revolving charge accounts These
amounts are am)ortlonable income. : :

,Exam le (ii): The taxpayer conducts a multistate manufacturin busmess During the

year the taxpayer receives a federal income tax refund pertaining to the taxpayer’s
trade or business and collects a judgment against a debtor of the business. Both the

tax refund and the judgment bear interest. The interest income is apportionable
income. ' ’ : ‘

Example (iii). The taxpayer is engaged in a multistate manufacturing and wholesaling

business. In connection with that business, the taxpayer maintains special accounts to

_cover such items as workmen's compensation claims, rain and storm damage,

machinery replacement, etc. The funds in those accounts earned interest. Similarly.,
the taxpayer temporarily invests funds intended for payment of federal, state and

local tax obligations pertaining to the taxpayer’ s trade or busmess The interest
income is apnortlonable income.

Example (z’v): The taxpayer is engaged ina multistate money order and traveler's
check business. In addition to the fees received in connection with the sale of the

money orders and traveler's checks, the taxpayer earns interest income by the
investment of the funds pending their redemption. The interest income is - -

apportionable income.




- Example (v): The taxp‘ay er is engaged in amultistate'manufacturing and selling

business. The taxpaver usually has working capital and extra cash totaling $200 000

which it regularly invests in short-term 1nterest bearmg securltles The mterest
income is app_ortlonable income. v :

Example (vi): In January. the taxpayer sold all of the stock of a subsidiary for
$20.000.000. The funds are placed in an interest-bearing account pending a decision

- by management as to how the funds are to be utilized. The funds are not pledged for

use in the business. The interest income for the entire period between the receipt of

‘the funds and their subsequent utilization or d1str1but10n to shareholders is non-

anportlonable income.

(D) Dividends. Dividends are apportionable income where the stock with respect to which
the dividends was received arose out of or was acquired in the regular course of the
taxpaver's trade or business or where the acquiring and holding the stock is or was related to

the operation of the taxpayer's trade or business, or contributes to the production of '
apportionable income of the trade orvbusin'ess. :
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- the ratio of its current assets ‘cash and marketable securltres to current liabilities. In

Example (i): The tax ayer operates a multlstate chain of stock brokera ¢ houses. -
During the year. the taxpayer receives dividends on stock that it owns. The dividends
are am)ortronable income. : :

- Example (ii): The taxpay'er is engaged in a multistate manufacturing and wholesaling

business. In connection with that business, the taxpayer maintains special accounts to -

‘cover such items as workmen's compensation claims, etc. A portion of the moneys in’

those accounts is invested in intérest-bearing bonds. The remainder is invested in

- various common stocks listed on natlonal stock exchanges Both the 1nterest 1ncorne

and any dividénds are app_ortlonable 1ncome

Example (zzz) The taxpayer and several unrelated cornoratlons own’ all of the stock of -

a cor_’poratlon whose business consists solely of acquiring and processing materials
for delivery to the corporate owners. The taxpayer: acguired the stock in order to

obtain a source of supply of materials used in its manufacturlng trade or business.
The d1v1dends are anoortlonable income. . ~

Example (; zv) The taxpayer is enga,qed ina multrstate heavv constructlon business.
Much of its constructron work is performed for agencies of the federal government

: . and various state governments. Under state and federal laws apphcable to contracts

for these agencies. a contractor must have adequate bonding capacity, as measured b

order to maintain an adequate bonding capacity the taxpayer holds various stocks and

nterest-bearlng securities. Both the mterest income and. any dividends recelved are
annortlonable income. :

Example (v) The taxpayer receives d1v1dends from the stock of its subs1d1arv or.

affiliate which acts as the marketing agency for groducts manufactured by the
taxpayer. The d1V1dends are agpomonable income. - :




Example (vi): The taxpayer is engaged in a multistate glass manufacturing business.
It also holds a portfolio of stock and interest-bearing securities, the acquisition and
holding of which are unrelated to the manufacturing busmess The dividends and
interest income recelved are non—app_ortlonable income. ~

(E) Patent and copyright royalties. Patent and copyright royalties are apportionable income-
where the patent or copyright with respect to which the royalties were received arose out of
or was created in the regular course of the taxpayer's trade or business or where the acquiring
and holding the patent or copyright is or was related to the operation of the taxpayer's trade or
business. or contributes to the production of apportionable income of the trade or business.

" Example (i): The taxpayer is engaged in the multistate business of manufacturing and
selling 1ndustr1al chemicals. In connection with that business, the taxpayer obtained
patents on certain of its products. The taxpayer licensed the production of the

chemicals in foreign countries, in return for which the taxpayer receives royaltles
The rovaltles received by the taxpayer are apportionable i income.

Example (ii): The taxpaver is enga,qed in the mus1c publlshmg trade or business and

holds copyrlghts on numerous songs. The taxpayer acgulres the assets of a smaller

~ publishing company, including music copyrights. These acquired copyrights are
thereafter used by the taxpayer in its trade or business. Any royalties recelved on
these copyrights are appomonable income.

- (12) Proration of Deductlons. In most cases, an allowable deduction of'a taxpayer will be applicable
to only the apportionable i income arising from a particular trade or business or to a particular item of
non-apportionable income. In some cases. an allowable deduction may be applicable to the ”
apportionable incomes of more than one trade or business and to items of non-apportionable income.
In such cases. the deduction shall be prorated amOng' those trades or businesses and those items of

non-apportionable i income in a manner which falrly dlstrlbutes the deduction among the classes of
income to whlch it is aDDllcable

(A) Year -to year consistency. In filing returns with this state, if the taxpayer departs from or

modifies the manner of prorating any such deduction used in returns for prior years, the
taxpayer shall disclose in the return for the current year the nature and extent of the

modification.

{13) Definitions.

( 1 ) "Taxpayer" means a person obllgated to file a retum with or pay or remit any amount to
- this State under 32 VSA §581 1(17). .

(2) "Apportionment" refers to the division of apportionable income between states by the use ,
of a formula containing apportionment factors.

(3) "Allocation" refers to the assignment of non-apportionable income to a particular state.

(4) "Business activity" refers to the transactions and activities occurring in the regular course

of a particular trade or business of a taxpayer and includes the acquisition, employment,
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development, management, or disposition of propem that is or was.related to the opefation
f the taxpayer’s trade or: busmess . . —_— ' :

(5) “Gross receipts” are the £r0SS amounts realized (the sum of money and the fair marke
value of other property or services received) on the sale or exchange of property, the

performance of services. or the use of property or capital in a transaction which produces

pportionable income in which the income or loss is recognized under the Internal Revenue
Code, and, where the income of foreign entities is included in am)ortlonable income, amounts

which would have been recognlzed under the Internal Revenue Code if the relevant .
transactions or entities were in the United States. Amounts realized on the sale or exchange
of property are not reduced for the cost of goods sold or the basis of property sold. "

(6) “Receipts” means all gross receipts of the taxpayer that are not allocated under Section E,

‘and that are received from transactions and activity in the regular course of the taxpayer’s

trade or business. The followmg are additional rules for determining "receipts” in various
situations:

(A) In the case of a taxpayer engaged in manufacturing and selling or purchasing and
reselling goods or products, "receipts” includes all gross receipts from the sales of’
such goods or products (or other property of a kind which would properly be included

in the inventory of the taxpayer if on hand at the close of the tax period) held by the
taxpayer primarily for sale to customers in the ordinary course of its trade or
business. Gross receipts for this purpose means gross sales less returns and
allowances.

'(B) In the case of cost plus fixed fee COntracts‘, such as the operation of a government-
_ owned plant for a fee, “receipts” includes.the entire reimbursed cost plus the fee.

(C) In the case of a taxpayer engaged in prov1dmg services, such as the operation of

an advertising agency or the performance of equipment service contracts or research

‘and development contracts, "receipts" includes the gross receipts from the.

performance of such services, including fees, commissions, and similar items. -

(D) In the case of a taxpayer engaged in the sale of equipment used in the taxpayer’s -

trade or business, where the taxpayer disposes of the equipment under a regular

» replacement program, recelpts includes the gross receipts from the sale of this

equipment. For example a truck express company that owns a fleet of trucks and

sells its trucks under a regular replacement program the gross recemts from the sale _
. f the trucks would be included i in recelpts : o

{ E) In the case of a taxpaver w1th msubstant1al amounts of oross recemts arlsmg from

‘sales in the ordinary course of business, the insubstantial amounts may be excluded

from the receipts factor unless their exclusion would materlally affect the amount of
income apportloned to th1s state -

F) Receipts of a taxpa: er'from hedging transactions, or from holding cash or

securities, or from the maturity, redcmptlon, sale, exchange, loan or other dlsposmon

. of cash or securltles, shall be excluded Receipts arising from a  business act1v1g[ are
r ecelp_ts from hedgmg if the primary purpose of engaging in the business activity is to -
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reduce the exposure to risk caused by other business activities. Whether events or
transactions not involving cash or securities are hedging transactions shall be
determined based on the primary purpose of the taxpayer engaging in the activity
giving rise to the receipts, including the acquisition or holding of the underlying
asset. Receipts from the holding of cash or securities, or maturity, redemption, sale,
exchange. loan or other disposition of cash or securities are excluded from the =
definition of recelpts whether or not those events or transactions are engaged in for
the purpose of hedging. The taxpayer’s treatment of the receipts as hedging receipts
for accounting or federal tax purposes may serve as 1nd101a of the taxpayer’s primary
purpose. but shall not be determinative. S

(G) Receipts, even if apportlonable income, are presumed not to 1nclude such items

as, for example:
1) damages and other amounts recelved as the result of litigation:

2) property acquired by an agent on behalf of another;
3) tax refunds and other tax benefit recoveries:;

4) contributions to capital; . v
5) income from forgiveness of 1ndebtedness,

'6).amounts realized from exchanges of inventory that are not recognlzed by
the Internal Revenue Code: or :
7) Amounts realized as a result of factormg accounts receivable recorded on
an accrual bas1s : '

Exclusion of an item from the definition of “receipts” is not determinative of its
character as apportionable or non-apportionable income. Certain gross receipts that
are “receipts” under the definition are excluded from the “receipts factor” under
Section E. Nothing in this definition shall be construed to modify, impair or

supersede any provision of Sections F or G.

(7) "Security" means any interest or instrument commonly treated as a security as well as
other instruments which are customarily sold in the open market or on a recognized
exchange. including, but not limited to, transferable shares of a beneficial interest in any

corporation or other entity, bonds, debentures. notes, and other evidences of indebtedness,

_accounts receivable and notes receivable, cash and cash egulvalents including forelgn
currencies, and repurchase and futures contracts : . _

(14) Apphcatlon of Combmed Report. Ifa partlcular trade or business is carried on by a taxpayer

and one or more affiliated corporations, nothing in these regulations shall preclude the use of a

"combined report" whereby the entire apportionable income of such trade or business is apportioned
in accordance with 32 VSA §5833. ' R :

(15) Consistency and Uniformig in Rep_ort'ing: Year to year consistency. In ﬁling returns with

 this state. if the taxpaver departs from or modifies the manner in which income has been classified as
amnortronable income or non-apportionable income in returns for prior years. the taxpayer shall
disclose in the return for the current year the nature and extent of the modlﬁcatmn '

(16) Taxable in Another State: In General. Under 32 VSA §5833 the taxpaver is subject to the

allocation and apportionment provisions if it has income from business activity that is taxable both
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within and without this state. A taxpayer's income from business activity is taxable without this state

if the taxXpayer, by reason of such business activi

i.e., the transactions and activity occurring in the

regular course of a particular trade or business), is taxable in another state within the rneaning of

‘these regulations. » , ‘
(A) Applicable tests. A taxpayer is taxable within another state if it meets either one of two

tests: (1) By reason of business activi

in'another state, the taxpaver is subject to a net

income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing

business, or a corporate stock tax: or (2) By reason of such business activity, another state has

jurisdiction to subject the taxpayer to a net income tax, regardless of whether or not the state

imposes such a tax on the taxpayer.

( 1A taxpayer is "subject to" one of the taxes specified in 32 VSA §5833(a)(3) if it
carries on business activities in a state and the state imposes such a tax thereon. Any

taxpayer which asserts that it is subject to one of the taxes specified in 32 VSA

§5833(a)(3) in another state shall furnish to Commissioner of this state upon his/her

request evidence to support that assertion. Commissioner of this state may request
that such evidence include proof that the taxpayer has filed the requisite tax return in
the other state and has paid any taxes imposed under the law of the other state: the

taxpayer s failure to produce such proof may be taken into account in determining

- ~whether the taxpayer in fact is sub]ect to one of the taxes spec1ﬁed in 32 VSA -

- §5833(a)(3) in the other state.

Vohmtﬁ tax payment 1If the taxp_ayer voluntarily files and pays one or-more of such
taxes when not required to do so by the laws of that state or pays a minimal fee for

guahﬁcatron, orgamzatlon or for the p_r1v11ege of doing business in that state. but

(a) does not actually engage in business activity in that state, or

~ (b) does actually engage in some business activity not sufficient for nexus and -
the minimum tax bears no relationship to the taxpayer's business activity
within such state, the taxpayer is not "subject to" one of the taxes sneclﬁed

wrthln the meanmg of 32 VSA §5833(a)§3 )

Example: State A has a corporation franchise tax measured by net"
income for the privilege of domg business in that state. Corporatlon X
files‘a return and pays the $50 minimum tax, although it carrles on no .
busmess activity in State A. Corporation X is'not taxable. in State A.

: ( 2) The conceDt of taxabllltv in another state is based uDon the Dremlse that every.:

state in which the taxpayer is engaged in business activity may impose.an income tax v

even though eveg[ state does not do so. In states which do not, other ggpes of taxes

B .may be imposed as a substitute for an income tax. Therefore, only those taxes.

| [DRAFT] 16

enumerated in 32 VSA §5833(a)(3 which may be cons1dered as basically revenue

raising rather than regulatory measures shall be considered in determining whethe
the taxpayer 1s "sublect to" one of the taxes snemﬁed in 32 VSA 85833( a)( 3)in

another state
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* Example (i): State A requires all nonresident corporations which quali

register in State A to pay to the Secretary of State an annual license fee or tax
for the privilege of doing business in the state regardless of whether the
privilege is in fact exercised. The amount paid is determined according to the
total authorized capital stock of the corporation; the rates are progressively
higher by bracketed amounts. The statute sets a minimum fee of $50 and a

~ maximum fee of $500. Failure to pay the tax bars a coggoration from utilizing
the state courts for enforcement of its rights. State A also imposes a
corporation income tax. Nonresident Corporation X is qualified in State A
and pays the : regulred fee to the Secretary of State but does not carry on any

business activity in State A (although it may utilize the courts of State A).
Cogporatlon X is not "taxable" in State A.

Example (ii): Same facts as Examnle (1) except that Corporation X is subject
to and pays the corporation income tax. Payment is prima facie evidence that‘
Corporation X is "subject to" the net income tax of State A and is "taxable" in
State A.

Examgle (iii): State B requires all nonresident corporations gualiﬁed or .
registered in State B to pay to the Secretary of State an annual permit fee or

tax for doing business in the state. The base of the fee or tax is the sum of
' (1) outstanding capital stock, and

(2).surplus and undivided profits.

~ The fee or tax base attributable to State B is determined by a three-factor
. apportionment formula. Nonresident Corporation X which operates a plant in
State B, pays the required fee or tax to the Secretary of State. Corporation X

-is "taxable" in State B.

Example (iv): State A has a corporation franchise tax measured by net income
for the privilege of doing business in that state. Corporation X files a return

based upon its busihess activity in the state but the amount of computed

liability is less than the minimum tax. Corporation X pays the minimum tax.
'Corporation X is subject to State A's corporation franchise tax. .

(3) The second test, that of Paragraph A of this Subsection. applies if the taxpayer's
business activity is sufficient to give the state jurisdiction to impose a net income tax
by reason of such business activity under the Constitution and statutes of the United
States. Jurisdiction to tax is not present where the state is prohibited from imposing -
the tax by reason of the provisions of Public Law 86-272, 15 U.S.C.A. §§ 381-385.In
the case of any "state", other than a state of the United States or political subdivision
thereof, the determination of whether the "state" has jurisdiction to subject the
taxpayer to a net income tax shall be made as though the jurisdictional standards

applicable to a state of the United States applied in that "state." If jurisdiction is
otherwise present, that "state" is not considered as being without jurisdiction by
reason of the provisions of a treaty between that "state” and the United States.

Example: Corporation X is actively engaged in manufacturing farm
equipment in State A and in f_o’reign country B. Both State A and foreign



country B impose a net income tax but foreign country B exempts

corp orations engaged in manufactﬁring farm equipment. Corporation X is
* subiject to the jurisdiction of State A and foreign country B.

(B) Producing nbn-app_ortionable‘income. A taxpayer is not taxable in another state with
respect to a particular trade or business merely because the taxpayer conducts activities in
that other state pertaining to the production of non- apportlonable income or busmess

activities relating to.a separate trade or busmess
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- Section B.-(b) Property Fa_‘lctorv

(1) The property factor of the apportionment formula for each trade or business of the taxpayer shall

include all real and tangible personal property owned or rented by the taxpaver and used during the
tax period in the regular-course of the trade or business. The term "real and tangible personal

property" includes land, buildings, machinery, stocks of goods, equipment. and other real and
tangible personal property but does not include coin or currency. Property used in connection with
the production of non-apportionable income shall be éxcluded from the property factor. Prope
used both in the regular course of the taxpayer's trade or busmess and in the production of non-
apportionable income shall be included in the factor only to the extent that the property is used in the
regular course of the taxpayer's trade or business. The method of determining that Dortlon ofthe
Value to be 1ncluded in the factor w111 deDend upon the facts of each case.

2) Property Fgctor: Valuation of Owned Property.

(A) Property owned by the taxpayer shall be valued at its original cost. As a general rule,
"original cost" is deemed to be the basis of the’ property for federal income tax purposes.
(prior to any federal adjustments) at the time of acquisition by the taxpayer and adjusted by
subsequent capital additions or improvements thereto and partial disposition thereof, by
reason of sale, exchange, abandonment, etc. However, capitalized intangible drilling and
development costs shall be included in the propertv factor whether or not they have been
expensed for either federal or state tax purposes. v o

Example'(i) : The'taxpaver acqu-ired a factory building in this state at a cost of
$500.000 and. 18 months later, expended $100.000 for major remodeling of the
building. Taxpayer files its return for the current taxable year on the calendar-year
basis; Depreciation deduction in the amount of $22.000 was claimed. with respect to

the building on the return for the current taxable year. The value of the building.

includable in the numerator and denominator of the property factor is $600.000: the

"deprematlon deduction is not taken into account in determmmg the value of the

building for purposes of the factor

Example (zz) During the current taxable year, Corporation X merges into Cogporatlon
Y in a tax-free reorganization under the Intemal Revenue Code. At the time of the

merger. Cogporation X owns a factory which X built five years earlier at a cost of
$1.000.000. X has been depreciating the factory at the rate of two percent per year,

and its basis in X's hands at the time of the merger is $900.000. Since the prope
acquired by Yin a transaetlon in which. under the Internal Revenue Code, its basis in
Y's hands is the same as its basis in X's hands, Y includes the property in Y's property
factor at X's original cost, without adjustment for depreciation, i.e. $1,000,000.

Example (iii): 'Co" oration Y acquires the assets of Corporation X in a liquidation b
“which Y is entitled to use its stock cost as the basis of the X assets under Section
334(b)(2) of the 1954 Internal Revenue Code (i.e. stock possessing 80 percent control
- is purchased and liquidated within two years). Under these circumstances., Y's cost of
the assets is the purchase price of the X stock, prefated over the X assets.
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If the orlgmal cost of property is unascertamable the property is mcluded in the factor at its -
fair market value as of the date of acqu1s1t1on by the taxpayer. . :

( B) Inventory of stock of goods shall be included in the factor in accordance wrth the
valuation method used for federal income tax purposes _ '

(C) Property acqurred by gift or inheritance shall be 1ncluded in the factor at its ba51s for
'determining depreciation for federal i income tax purposes

(3) The property factor is a fraction, the numerator of which is the average value of all real and
tangible property within this state based on original cost at the beginning of the taxable year and at
the end of the taxable year; and the denominator of which is the average value of property based on
original cost both within and without the state at the beginning and at the end of the taxable year. The
numerator of the property factor shall include the averagé value of the real and tangible personal

property owned or rented by the taxpayer and used in this state during the tax penod in the regula

course of the trade or business of the taxpayer.

(42) Tangible personal property is within Vermont if, and solong as, it is physically situated or

. located here. Property of the taxpayer held in Vermont by an agent, consignee or factor is (and
property held outside Vermont by an agent, consignee or factor is not) 51tuated or located within
Vermont. : '

Property.in transit between locations of the taxpayer to which it belongs shall be considered to be at
the destination for purposes of the property factor. Property in transit between a buyer and seller -
which is included by a taxpayer in the denominator of its property factor in accordance with its
regular accounting practices shall be included in the numerator according to the state of destination.
The value of mobile or movable property such as construction equipment; trucks or leased electronic
equipment which are located within and without this state during the tax period shall be determined
for purposes of the numerator of the factor on the basis of total time within the state during the tax
period. An automobile assigned to.a traveling employee shall be included in the numerator of the
factor of the state to which the employee's compensation is a351gned under the payroll factor or in the "
numerator of the state in which the automobile is licensed. -

(53) ‘ ! ; ; 31 p-the atil-th e RSt
 in-serviee: Propertv shall be. 1ncluded in the Dropertv factor 1f it is actuallv used or is avallable for or
capable of being used during the tax period in the regular course of the trade or business of the
taxpayer. Property held as reserves or standby facilities or property held as a reserve source of

materials shall be included in the factor. For example, a plant temp_orarlly idle or raw ‘material
reserves not currently berng processed are includable in the factor. Proper_ty or egulp_ment under

constructlon during the tax period (except inventoriable goods in process shall be excluded from the
factor until such property is:actually used in the regular course of the trade or business of the - -

- taxpayer. If the property is partially used in the regular course of the trade or business of the taxpayer
while under constructlon, the value of the propem to the extent used shall be included in the o

~factor. Property.used in the regular course of the trade or business of the taxpayer shall
remain in the property factor-until its permanent w1thdrawal is established by an identifiable event
that results in its conversion to the production of non-apportionable income, its sale, or the lapse of

an extended perlod of time gnormally, five years) durmg which the p_ropertv is no longer held for use- g

in the trade or business.
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Example (i): Taxpayer closed its manufacturing plant in State X and held the property fo
sale. The property remained vacant until its sale one year later. The value of the
manufacturing plant is included in the property factor until the plant is sold.

- Example (ii): Same as above except that the property was rented uhtil the plant was sold. The
plant is included in the property factor until the plant is sold.

(64-) In determining the property factor, real and tangible personal property rented or leased to the
taxpayer, as well as real and tangible personal property owned by it must be considered. The value of
rented real and tangible personal property both within and without the state is determined by .
multlplymg the gross rent payable during the tax year by eight (8). The net annual rental rate for any

item of rented property is the annual rental rate paid by the taxpayer for the property less the
aggregate annual subrental rates paid by subtenants of the taxpayer. (See Section G(1) for sp_e01al

rules when the use of such net annual rental rate produces a negative or clearly inaccurate value or
when property is used by the taxpayer at no charge or is rented at a nominal rental rate.) Subrents are
not deducted when they constitute am)ortlonable income because the property which produces the

~ subrents is used in the regular course of a trade or business of the taxpayer when itis. p_roducmg such
income. Accordmgly there is 1o reduct1on in 1ts value : :

Examgle (12 The taxpayer receives subrents from a bakery cencession in a food market
operated by the taxpayer. Since the subrents are apportionable i mcome= they are not deducted

from rent paid by the taxpaver for the food market

) ' rimarily for use in its multistate
business, uses three floors for its offices and subleases two floors to various other businesses
on a short-term basis because it anticipates it will need those two floors for future expansion
of its multistate business. The rental of all five floors is related to the operation of the
taxpayer's trade or business. Since the subrents are am)ortxonable income, thev are not -
deducted from the rent paid by the taxpayer.

Examble (iii): The taxpavyer rents a 20-storv office building and uses the lower two stories for

 its general corporation headquarters. The remaining 18 floors are subleased to others. The
rental of the eighteen floors is not incidental to but rather is separate from the operation of the
taxpayer's trade or business. Since the subrents are non-apportionable income they are not-

included in the taxpayer’s property factor. -

(7)"Gress-Annual Rent" as used in this rule, is the actual sum of money payable or other
consideration payable, directly or indirectly, by the taxpayer or for its benefit for the use or
poss‘ession of the property and includes:

(A) Any amount payable for the use or possession of real or personal property, or any part |
thereof, whether de51gnated as a fixed sum of money or as a percentage of sales, profits or
otherwise.

Example: A taxpayer, pursuant to the terms ef a lease, pays the lessor $1,000.00 per

month and at the end of the year pays the lessor one percent of its gross sales of -
$400,000.00. Its gross rent is $16,000.00.
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(B) Any amount payable as add1t10na1 rent or in lieu of rent, such as interest, taxes, insurance,
repairs or any other amount required to be pald by the terms of a lease or other arrangement

Example (i): A taxpayer, pursuant to the terms of a lease, pays the lessor $24,000.00

- per annum and also pays real estate taxes in the amount of $4,000.00 and interest on a

mortgage in the amount of $2, 000 00 Its gross rent is $30,000.00.

Example (ii): A taxpaver stores part of its inventory in a publlc warchouse. The total

charge for the year was $1.000 of which $700 was for the use of storage space and

$300 for inventory insurance, handhng and shmmng charges and C.0O.D. collections.
The annual rent is $700.

(C) Any other amOunt required to be paid by the terms of a lease or other arrangement,
1nclud1ng the amount of amortization or depreciation allowed in computing the taxable

" income base for the taxable year of any improvement to real property made by or on behalf.
of the business organization which reverts to the owner or lessor upon termination of the
lease or other arrangement

Example_(i _(_)_ A taxpayer enters into a 21-year Jease of certam premlses at a rental of
$20,000.00 per annum and after the expiration of one year installs a new store front at
a cost of $10,000.00 which reverts to the owner upon expiration of the lease. Its gross
rent for the first year is $20,000.00. However, for subsequent years its gross rent is
$20,500.00 ($20,000.00 annual rent plus 1/20th of $10,000.00, the cost of the -
improvement apportioned on the basis of the unexpired term of the lease).

- Example_(ii): A taxpayer leases a parcel of vacant land for 40 years at an annual

rental of $5,000.00 and erects thereon a building which costs $600,000.00. The value

- of the land is determined by multiplying the annual rent of $5 000.00 by eight, and

the value of the building is deterrnlned in the same manner as if owned by the
taxpayer

(_) "GressAnnual Rent" does not 1nc1ude

(-A—l) Intercompany rents 1f both the 1essor and lessee are taxed ona consolidated

~ basis_within the Vermont return

' B-2) Amounts payable as separate charges for water and electrlc service furnlshed by

the lessor.

(€3) Amounts payable for storage prov1ded no des1gnated space under the control of
 the taxpayer as a tenant is rented for storage purposes. - .

4 Incidental daV-to-dav exnenses such as hotel or motel accommodatlons daily -
rental of automoblles etc and ' ‘ o

' ( 5) Rovaltles based on extractron of natural resources, whether represented by

delivery or purchase For this p_umose, a royalty includes any consideration conveyed

. or credited to a holder of an interest in property which constitutes a sharing of current -
- or future productlon of natural resources from such Dropertv 1rrespect1ve of the
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method of payment or how such eonsideration may be characterized. whether as a
- royalty, advance royalty. rental or otherwise.

 (E) Leasehold improvements shall, for the purposes of the property factor, be treated as
property owned by the taxpayer regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon expiration of the lease. Hence,
the original cost of leasehold improvements shall be included in the factor.

(8) "Annual rental rate" is the amount paid as rental for property for a 12-month period (i ‘e .. the
amount of the annual rent). Where property is rented for less than a 12-month perlod= the rent paid
for the actual period of rental shall constitute the "annual rental rate" for the tax period. However,

where a taxpayer has rented property for a term of 12 or more months and the current tax period

covers a period of less than 12 months (due, for example, to a reorganization or change of accounting

- period), the rent paid for the short tax period shall be annualized. If the rental term is for less than 12

months, the rent.shall not. be annuahzed beyond its term. Rent shall not be annualized because of the
uncertain duratlon when the rental term is ona month-to-month bas1s .

Example (i) Taxpayer A, which ordznarzlv files its returns based on a calendar year, is -
merged into Taxpayer B on April 30. The net rent paid under a lease with 5 years remaining
is $2.500 a month. The rent for the tax period January 1 to April 30 is $10.000. After the rent
is annualized the net rent’is $30,000 ($2,500 x 12). .

Examglé (i1): Same facts as in Example (i) except tha’g the lease would have terminated on
August 31. In this case, the annualized rent is $20,000 ($2.500x8).

(95) In exceptional cases use of the general method outlined above may result in inaccurate
valuations. Accordingly, in such cases, any other method which will properly reflect value may be.
adopted by the Vermont Department of Taxes, either on its own motion or on request of a taxpayer.
Such other method of valuation may not be used by a taxpayer until approved in writing by the
Department. Any such request shall set forth full information with respect to the property, together
with the basis for the valuation proposed by the taxpayer Such other method once approved by the
Department may be used by the taxpayer in its reports for subsequent years until the facts upon
which such other method is based are, in the Judgment of the Department, materially changed

(10) Year to year consistency. In fillng returns in Vermont, if the taxpayer departs from or modlﬁe

the manner of valuing property-or of excluding property from or including property in the prope
factor used in returns for prior years, the taxpayer shall dlsclose in the return for the current year the
nature and extent of the modification. -
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S‘ection C.—(e) 'Payroll Factor

(1) The payroll factor is a fraction, the numerator of which includes the total compensatron pald in
Vermont during the tax perlod and the denominator of which includes the total compensation paid
evérywhere during the tax period. In addition to “normal” salary and wages, compensation shail
include payments to employees for board, rent, housing, lodging, and any other benefits paid in

~ exchange for labor. These amounts will be treated as compensation if they are cons1dered asincome
‘under the Internal Revenue Code.

(2) The taxpayer’s accounting method w1ll determme the actual amounts that are to be included in
the factors. If the taxpayer uses the accrual method of accounting, compensation that has been
properly accrued and deductible will be considered to have been paid during the taxable period.

Example: The taxpayer uses some of its employees in the construction of a storage building
which, upon completion, is used in the regular course of the taxpayer's trade or business. The
~ wages paid to those employees are treated as a capital expenditure by the taxpayer. The
- amount of those wages is included in the payroll factor.

(3) For purposes of this regulation, an employee is defined to be any person, including an officer of
the corporation, who is included by the taxpayer as an employee for purposes of the payroll taxes
imposed by the FICA. »

" (4) The payroll factor shall include only compensation that is related to the production of

apportronable income. Compensation that is related to the operation, maintenance, protection or

" _supervision of nenbus-mess—non—ap_pornonabl income is not included in the payroll factor. To the

extent that employee services produce both busmess—apportronable and nonbusiness-non-
apportionable income, proratron is allowed. '

' Example: The taxpaver owns various securlties which it holds as,'an investment separate and

: apart from its trade or business. The management of the taxpayer's investment portfolio is the
only duty of Mr. X, an employee. The salary pald to Mr. X is excluded from the navroll
factor

(5) Compensation will be consrdered to be paid in Vermont and thus rncludable in the numerator of
the payroll factor if: :

‘ (A) the indrviduals’ services are perfonned.entirely within Vermont;

®3) the 1nd1v1duals services are performed both W1th1n and wrthout Vermont but the out—of-
- state services are incidental to the Vermont services. The word ' 1nc1denta1" means any

. service which is temporary or transrtorv in nature or whlch is rendered in connection with an =~ °

. 1solated transaction;

~(C) some of the md1v1duals services are performed within Vermont and the company s base
of operatlon or the place from where the service is controlled is-within Vermont; or - :
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(D) some of the individual’s services are performed within Vermont, which is his or her state
of residence, and there is no base of operation or place from where the service is controlled in
any of the other states where part of the individual’s services are performed. '

The term "place from Wthh the service is directed or controlled" refers to the place ﬁ'om
which the power to direct or control is exercised by the taxpayer. - :

The term "base of operatlons" is the place of more or leuermanent nature from which the
employee starts his work and to which he customarily returns in order to receive instructions

from the taxpayer or communications from his customers or other persons or to replenish
stock or other materials, repair equipment, or perform any other functions necessary to the
exercise of his trade or profession at some other point or points.
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Sec.tionD.‘(d}-Sales and=Re¢eipts Factor

(1) General Principles of Apphcatlon; Defimtron

(A) The sales and receipt factor isa fractlon the numerator of which is the gross receipts of
the taxpayer in this state during the taxable year, The numerator of the receipts factor shall
include gross receipts attributable to this state and derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except gross receipts excluded
under these regulations. The and-the—denominator of the receipts factor shall include the
gross whieh-is-the receipts of the taxpayer derived by the taxpayer from transactions and

activity in the regular course of its trade or business within and without this state during the -
taxable year. The method of calculating receipts for purposes of the denominator is the same
method used in determining receipts for purposes of the numerator. The receipts factor shall
include only those receipts which constitute busiress-apportionable income and are
includable in the apportionable base for the tax year Receipts from the following are
allocable to Vermont: :

(a) sales of tangible personal property in Vermont

(b) services performed in Vermont;

(c) the rentals, sale, lease, or license of-frem property s1tuated in Vermont;

(d) licenses, leases. and sales of intangible DroDertV—reya}t-res—frem—t-he— used in

Vermont-ef-patents-and-copyrights;
(e) all other business pportlonabl e receipts earned in Vermont

All such recexpts of the perrod covered by the retum (computed on the cash or accrual basis,

- in accordance with the method of accounting used i in the computation of the taxpayers
“Vermont net income’ ) must be taken into account.

. 2
(B) Year to year consnstencv. In filing retums w1th this state, if the taxpaver deDarts from or
modifies the basis for excludmg or including: gross receipts in the receipts. factor used in
returns for prior years, the taxpayer shall disclose i in the return for the current year the nature
and extent of the modlﬁcatlon

f‘ C) Exceptions. In some cases certain gross receipts should be disre arded in determmm '
the receipts factor in order that the apportionment formula will operate fairly to apportion to
this state the i income of the taxpaver s trade or business. See Section G.

gg‘) Deﬁnitions .

Terms have the followmg meanmg unless otherwrse deﬁned or. snemﬁed in Dartlcular
sections. -

(1) “Bllllng address” means the location xndlcated in the books and records of the taxnaver as

the primary mailing address relating to a customer’s account as of the time of the transaction
as kept in good faith in the normal course of busmess and not for tax avoidance purposes.

“Business customer meansa customer that isa busmess operating in any form 1nclud1n
a sole proprietorship. Sales toa non-proﬁt orgamzatlon, to a trust, to the U.S, Govemment, to
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a foreign, state or local government. or to an agency or instrumentality of that government
.are treated as sales to a business customer and must be assigned cons1stent with the rules for
those sales

(3) “Code” means the Internal Revenue Code as currently written and subsequently amended.
(4) “Individual customer” means a customer that is not a business customer. ‘

(5) “Intanglble property” generally means property that is not physical or whose

representation by physical means is merely incidental and includes, without limitation,.
copyrights; patents; trademarks; trade names; brand names: franchises licenses: trade secrets:

trade dress: information; know-how: methods: ; procedures: systems: formulae:

processes; technical data; desrgns= licenses:; literary, musical, or artistic compositions:
information: ideas: contract rights including broadcast rights; agreements not to compete:

goodwill and going concern value; securities; and, except as otherwise provided. computer
software. Receipts from the sale of intangible property may be excluded from the numerator
and denominator: of the taxpayer’s receipts factor pursuant to Section D(1)(G) and 32 V.S.A.

§5833(a)(3)(D).

( 6) “Place of order.” means the physical location from which a customer places an order for a

sale other than a sale of tangible personal property from a taxpayer., resulting ina contract
with the taxpayver. ‘ ' ‘ o

(1) “Populahon” means the most recent population data malntamed by the U S. Censu ,
Bureau for the. year in guestlon as of the close of the taxable period.

(8) “Receipts” means all gross receipts of the taxpayer that are not allocated under paragraphs

- of this article, and that are received from transactions and activity in the regular course of the
taxpayer’s trade or business: except that receipts of a taxpayer from hedging transactions and
from the maturity, redemption, sale, exchange loan or other d1sDos1tlon of cash or securities,
shall be excluded .

.

(9) “Related party” means:

(Da stockholder who is an individual, or a member of the stockholder s family set
“forth in section 318 of the Code if the stockholder and the members of the

stockholder's family own, directly, indirectly, beneficially or constructively, in the
aggregate, at least 50 percent of the value of the taxpayer's outstanding stock;

(2) a stockholder., or a stockholder's partnership, limited liability company, estate.
trust or corporation, if the stockholder and the stockholder's partnerships, limited
liability companies, estates, trusts and corporations own directly, indirectly,’
beneficially or constructively, in the aggregate, at least 50 percent of the value of the
taxpayer's outstanding stock; or -

(3) a corporation, or a party related to the corporation in a manner that would require

"an attribution of stock from the corporation to the party or from the party to the
© corporation under the attribution rules of the Code if the taxpayer owns, directly,

indirectly, beneficially or constructively, at least 50 percent of the value of the
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. corporation's outstanding stock. The attribution rules of the Code shall apply for
purposes of determining whether the ownershln requirements of this deﬁnitlon have

been met.

ng10) “State where a contract' of sale is principa’lly managed by the customer,” means the

primary location at which an employee or other representative of a customer serves as the
primary contact person for the taxpayer with respect to the day-to-day execution and

performance of a contract entered into by the taxpayer with the customer.

(E) General Principles of .Application; Contemporaneous Records.

In order to satisfy the reguirements of Section D, a'taxpayer’s assignment of receipts -from
sales of other than tangible personal property must be consistent with the following
prmcrples ' : o

1. A taxpayer shall apply the rules set forth in Section D based on objective criteria and shall
consider all sources of information reasonably available to the taxpayer at the time of its tax

filing including, without limitation, the taxpayer’ s books and records kept in the normal

course of business. A taxpayer shall determine its method of assigning receipts in good faith,
and apply it consistently with respect to similar transactions and year to year. A taxpayer

shall retain contemporaneous records that explain the determination and application of its

method of assigning its receipts, including its underlying assumptions, and shall prov1de ‘
those records to the Denartment of Taxes unon request.

2. Section D provides various assignment rules that apply seguentially ina hierarchy Fo
each sale to which a hierarchical rule applies. a taxpayer must make a reasonable effort to
apply the primary rule applicable to the sale before seeking to apply the next rule in the
hierarchy (and must continue to do so with each succeeding rule in the hierarchy, where
‘ pplicable) For example, in some cases, the apphcable rule first requires a taxpayer to
determine the state or states of assignment, and if the taxpayer cannot do so, the rule requires
 the taxpayer to reasonably approximate the state or states. In these cases, the taxpayer must
attempt to determine the state or states of assignment (i.e., apply the primary rule in the
- hierarchy).in good faith and with reasonable effort before it mav reasonablv annroxrmate the
state or states

. 3.A taxpayer’s method of assigning its receipts, including the use of a method of
© approximation, where apghcable, must reflect an attempt to obtain the most accurate
assignment of receipts consistent with the regulatory standards set forth in Section D, rather
. than an attempt to lower the taxpayer’s tax liability. A method of ass1gnment that is

_reasonable for one taxpayer may.not necessarllv be reasonable for another taxnaver
o dependmg upon the’ apphcable facts.

1

(F) Rules of Reas,onable ApprOXimation.

1. In General In general, Section D estabhshes uniform rules for determmlng whether and to
what extent the market for a sale other than the sale of. tangible personal propeﬁy is in
Vermont. The regulation also sets forth rules of reasonable approxmatlon, which apply if the
state or states of assignment cannot be determined. In some instances, the reasonable
approximation must be made in accordance with specific.rules of approximation prescribed
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in Section D. In other cases, the applicable rule in Section D permits a taxpayer to reasonably
approximate the state or states of assignment, using a method that reflects an effort to

approximate the results that would be obtained under the apphcable rules or standards set
forth in Section D. :

2. Approximation Based Upon Knc)wh Sales. In an instance where, applying the applicable
rules set forth in Section D(3)(Sale of a Service), a taxpayer can ascertain the state or states

of assignment of a substantial portion of its receipts from sales of substantially similar

. services (“assigned receipts”), but not all of those sales, and the taxpayer reasonably believes,
based on all available information, that the geographic distribution of some or all of the
remainder of those sales generally tracks that of the assigned receipts, it shall include receipts
from those sales which it believes tracks the geographic distribution of the assigned receipts
in its receipts factor in the same proportion as its assigned receipts. This rule also applies in

the context of licenses and sales of intangible property where the substance of the transactlon

resembles a sale of goods or serv1ces See Section D(5) and Section D(6). -
S -

3. Related—Partv Tran”sactlons — Information Imputed from Customer to Taxpayer. Where a
taxpayer has receipts subject to this Section D from transactions with a related-party =~

customer, information that the customer has that i is relevant to the sourcmg of recelpts from
these transactions is 1mputed to the taxpayer : R

gGg Rules with Respect to Exclusion of Receipts .from the Receipts Factor. .

1. The receipts factor only includes those amounts defined as receipts under Sectlon
: (1 )gD)g 8) and applicable regulatlons »

2. Certain receipts’ arlsmg from the sale of mtanglbles are excluded from the numerator and
denominator of the sales factor. See Section D(6)(1)D).

3.In a case in which a taxpaver cannot ascertain the state or states to which receipts of a sale
are to be assigned pursuant to the applicable rules set forth in Section D (including through

the use of a method of reasonable approximation, where relevant) using a reasonable amount
of effort undertaken in good faith, the recelpts must be excluded from the denominator of the
taxpayer’s recexp_ts factor.

4.In a case in which a taxpayer can ascertain the state or states to which receipts from a sale

are to be assigned pursuant to the applicable rules set forth in Section D. but the taxpayer is
- not taxable in one or more of those states, the receipts that would otherwise be assigned to

those states where the taxpayer is not taxable inust be excluded apportioned pursuant to 32

V.S.A. §5833(a)(3)(A) for tangible personal property or apportioned pursuant to 32 V.S.A.

§5833(a)(3)(B) for sales other than tangible personal property.

\ .
5. Receipts of a taxpaver from hedging transactions. or from holding cash or securities, or

from the maturity. redemption, sale, exchange, loan or other disposition of cash or securities,
shall be excluded. ' '

(H) Changes in Methodology; Commissioner Review.
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* the authority granted to the Commissioner under that Section. If the apphcatlon of this
Regulation results in the attribution of receipts that does not fairly represent the extent of the
taxpayer’s business activity in Vermont, the taxpayer may petltlon for or the Comm1ss1one
may require the use of a different method for attributing those recelpts

2. General Rules Ap plicable toO‘rigi_nal Returns. In any case in which a taxpayer files an
original return for a taxable year in which it properly assigns its receipts using a method of
assignment, including a method of reasonable approximation, in accordance with the rules
stated in Section D, the application of such method of assignment shall be deemed to be a
correct determination by the taxpayer of the state or states of assignment to which the method
is properly applied. In those cases, neither the Commissioner nor the taxpayer (through the
form of an audit adjustment, amended return, abatement apphcatlon or otherwise) may
modify the taxpayer’s methodology as applied for assigning those receipts for the taxable
year. However, the Commissioner and the taxpayer may each subsequently, through the
applicable administrative process, correct factual errors or calculation errors with respect to
‘the taxpayer’s application of its filing methodology. o ' v '

3. Commissioner Authority to Adjust a Taxpayer’s Return. The Commissioner’s ability to
review and adjust a taxpayer s assignment of receipts on a return to more accurately assign

receipts consistently with the rules or standards of Section D= includes, but is not limited to,
ach of the followmg potentlal actlons :

A.In a case in which a taxbaver fails to bronerlv assign receipts from a sale in
accordance with the rules set forth in Section D. including the failure to properly
. apply a hierarchy of rules consistent with the principles of Section D(3). the

Commissioner may adjust the a551gnment of the recelpts in accordance with the
applicable rules in Sectlon D. :

B. In a case in whlch a 'taxpayer uses a method of approximation to assign its receipts -

and the Commissioner determines that the method of approximation employed by the -
taxpayer is not reasonable, the Commissioner may substitute a method of .
approxunatlon that the Commissioner determines is appropriate or may exclude the
‘ ecelp_ts from the taxpayer’s numerator and denominator, as approp_rlate 4

C.Inacasein whlch the Commlsswner determines that a taxpayer s method of
approximation is reasonable, but has not been applied in a consistent manner with

’ respect to similar transactions or year to year, the Commissioner may regulre that the
-taxpayer apply 1ts method of approxxmatlon 1n a con31stent manner. Co

‘D. In a case in whlch a taxpayer excludes recelp_ts from the denommator of its _
receipts factor on the theory that the assignment of the receipts cannot be reasonably *
ap_proxxmated= the Comm1s31oner may determine that the exclusion of those receipts

is not appropriate, and may instead substltute a method of agproxmatlon that the
Commlssmner determmes 18 approp_rlate ‘L ,

E.In acasein whlch a taxnaver fails to retain contemporaneous records that explain

the determination and application of its method of assigning its receipts, including its
‘underlying assumptlons= or falls to prov1de those records to the Commlssmner upon
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request, the Commissioner may treat the taxpayer’s. assignment of receiptsas .
unsubstantiated. and may adjust the ass1gnment of the receipts in a manner cons1stent
w1th the apphcable rules-i in Section D. - : .

F. In a case in which the Commrssroner concludes that a customer’s billing address
was selected by the taxpayer for tax avoidance purposes. the Commissioner may adjust

the assignment of receipts from sales to that customer in a manner consistent with the
applicable rules in Sectlon D.

4. Taxpayer‘ Authority to.Change a Method of Assignment on a Prospective Basis. A taxpayer

that seeks to change its method of assigning its receipts under Section D must disclose, in the

original return filed for the year of the change, the fact that it has made the change. If a taxpayer

fails to adequately disclose the change, the Commissioner may disregard the taxpayer’s change
and substitute an assignment method that the Commissioner determines is appropriate.

5. Commissioner Authority to Change a Method of Assignment on a Prospective Basis. The
Commissioner may direct a taxpayer to change its method of assrgnmg its receipts in tax -
returns that have not yet been filed. including changing the taxpayer’s method of
approximation. if upon reviewing the taxpayer’s filing methodology applied for a prior tax
year, the Commissioner determines that the change is approprlate to reflect a more accurate -

assignment of the taxpayer’s receipts within the meaning of Section D, and determines that
the change can be reasonably adopted by the taxpayer. The Commissioner will provide the

taxpayer with a written explanation as to the reason for making the change. In a case in which

a taxpayer fails to comply with the Commissionet’s direction on subseguently filed returns.,
“the Commissioner may deem the taxpayer s method of assigning its receipts on those returns

to be unreasonable, and may substitute an assignment method that the Commissioner
determines is approprlate

(2) Sales of Tangible Personal Property in Vermont

(A) Gross receipts from Ssales of tangible personal property are made in this state if the property is
delivered or shipped to a purchaser, other than the United States government, who takes possession
withinthis state, regardless of fob point or other conditions ‘of sale, or the property is shipped from an
office, store, warehouse, factory or other place of storage in this state and:

(lA) the purchaser is the Unlted States Government; or
2B) the corporatron is not taxable in the state in whrch the purchaser takes possession.

Ifa seller in Vermont makes sales of tangible personal property to.a purchaser who takes delivery of
the property at the seller’s shipping dock, the sale is a Vermont sale if the purchaser transports the

- property to one of its in-state locations. If the purchaser transports the property to one of its out-of-
state locations the sale is not a Vermont sale, unless the corporatlon is not taxable in the state to
which the property is transported. ~

( B) Propertv shall be deemed to be delivered or shipped to a purchaser within this state if the
recipient is located in this state, even though the property is ordered from outside this state.

Example: The taxpayer,'with inventory in State A, sold $100,000 ofits p_roducts toa
purchaser having branch stores in several states, including th1s state. The order for the
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purchase was placed by the purchaser s central purchasing department located in State B.

_ ] ‘ ) ipped directly to purchaser's branch store in this state.
.The branch store in this state is the urchaser within this state with respect to $25 000 of the
taxpaver S sales

,is delivered or shipped to a purchaser within this state if the shi ment terminates in this
~ state, even though the property is subsequently transferred by the purchaser to another state.

Example: The taxpayer makes a sale to a purchaser who maintains a central warehouse in this
state at which all merchandise purchases are received. The purchaser reships the goods to its
branch stores in other states for sale. All of the taxpayer's products shipped to the purchaser's
warehouse in th1s state constitute nronertv delivered or shipped toa purchaser within th1s
state. :

(D) The term "purchaser within this state" shall include the ultimate récipient of the property if the
taxpaver in this state. at the designation of the purchaser, dehvers to or has the property shmned to
the ultimate recmlent w1th1n th1s state '

' Example A taxpayer in thls state sold merchandrse to a purchaser in State A Taxpayer

directed the manufacturer or supplier of the merchandise in State B to ship the merchandise
- to the purchaser's customer in this state Dursuant to purchaser s instructions. The sale bV the
taxvaver is in thls state.

(B When nropertv berng shipped by a seller from the state of origin to a consignee in another state is
- diverted whlle enroute to a purchaser in this state, the sales are 1n this state.

Example: The taxpayer, a produce grower in State A, begins shipment of perishable produce
to the purchaser's place of business in State B. While en route, the produce is diverted to the

: purchaser s place of business in this state'in which state the taxpayer 1s sub]ect to tax. The
sale bV the taxDaVer is attrlbuted to thls state : :

(F) If the taxnaver. is not taxable ‘in the state of the purchaser. the sale is attributed to this state if the
property is shipped from an office, store, warehouse, factory, or other place of storage in this state.

Example: The taxpayer has its head office and factory in State A. It maintains a branch office
and inventory in this state. Taxpayer's only activity in State B is the solicitation of orders by
a resident salesman. All orders by the State B salesman are sent to the branch office in this
state for approval and are filled by shmment from the inventory in this state. Since the . -

" taxpayer is immune under Public Law 86-272 from tax in State B, all sales of merchandise: to

purchasers in State B are attrrbuted to th1s state= the state from whrch the merchand1se was
M ‘ : R L

G) If a taxpayer whose salesman operates from an office located in this state makes a saleto'a .

purchaser in another state in which the taxpayer is not taxable and the property is shipped directly by
a third Dartv to the nurchaser the followmg rules aDDlV ‘ ' o

( DIf the taxpaver is taxable in the state from whrch the thlrd party ‘ships the property, then |
the sale is in that state. - ;
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- (2)If the taxpayer is not taxable in the state from which the progegy is shipped, then the sale

is in this state.

Example: The taxpayer in this state sold merchandise to a purchaser in State A.
' Taxpayer is not taxable in State A. Upon direction of the taxpayer. the merchandise
was shipped directly to the purchaser by the manufacturer in State B. If the taxpayer

is taxable in State B, the sale is in State B. If the taxpayer is not taxable in State B,
the sale is in this state

(3) Compensation for Services.

amounts recelved for prov1d1ng suech-services are apportlonable 1rrespect1ve of whether such services
are performed by employees agents, subcontractors or any other persons.

When recelpts from sales of services contribute to the sales factor, the method for‘calculating receipts

shall rely on the principle of market—based sourcing. The receipts from a sale of a service are in

Vermont if and to the extent that the service is delivered to a location in Vermont. In general, the
term “delivered to a location” refers to the location of the taxpayer’s market for the service, which

~ may not be the location of the taxpayer’s employees or property. The rules to determine the location
of the delivery of a service in the context of several sp_eciﬁc types of service transactions are set forth

at in subsection 1-3 below. -

‘(1) In-Person Services.

(A) In General. Excep_' t as otherwise provided in this Subsection 1, in-person services are
services that are physically provided in person by the taxpayer, where the customer or the
‘customer’s real or tangible property upon which the services are performed is in the same
location as the service prov1der at the time the services are performed. This rule includes
: situations where the services are prov1ded on behalf of the taxpayer by a thlrd-pm

~contractor. Examples of in-person services include, without limitation, warranty and repair
serv1ces cleaning services: plumbing services; carpentrv, constructlon contractor services:

pest control; landscape services; medical and dental servwes, including medical testing, x-
rays and mental health care and treatment: child care; hair cutting and salon services: live
ntertalnment and athletic performances, and in-person training or lessons. In-person services -

include services within the description above that are performed at (1) a location that is

owned or operated by the SerVice_ provider or (2) a Jocation of the customer, including the

location of the customer’s real or tangible personal property. Various professional services,

including legal, accounting, financial and consulting services, and other similar services as

described in Subsection 3, although they may involve some amount of in-person contact, are

not treated as in-person services within the meaning of this Subsection 1.
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. (B) Assisnment of Receipts. Rule of Determination. Except as otherwise provided in this
Subsection B, if the service provided by the taxpayer is an in-person service, the service is -
delivered to the location where the service is received. Therefore, the receip ts from a sale are
in Vermont if and to the extent the customer receives the i in-person service in Vermont. In

as51gn1ng its recelpts from sales of i 1n-person serv1ces, a taxpayer must ﬁrst attempt to
determme the locatron where a service is received. as follows: :

a. lf the service is nerformed With respect to the body of an individual customer in
. hair cutting or x-ray services) or in the physical presence of the

customer in Vermont (e.g. live entertainment or athletic performances), the service is

received in Vermont.

b. If the service is performed with respect to the customer’s real estate in Vermont or
if the service is performed with respect to the customer’s tangible personal prop_eny_

at the customer’s residence or in the customer’s possessmn in Vermont, the service is
recelved in Vermont ;

_c. If the service is performed w1th respect to the customer’s tangible personal
property and the tangible personal property is to be shipped or delivered to the

customer, whether the service is performed within or outside Vermont, the service is
received in Vermont if the property is shmped or dehvered to the customer in

Vermont. -

]C')Rule of Reasonable Approximation. In an instance in which the state or states where a
service is actually received cannot be determined. but the taxpayer has sufficient information

egardmg the place of receipt from which it can reasonably approximate the state or states
where the service is received. the taxpaver shall reasonably approximate such state or states

If the state to which the receipts are to be ass1g1_1ed can be determined or reasonably
“approximated. but the taxpayer is not taxable in that state. the receipts that would otherwise
be assigned to the state are excluded from the denommator of the taxpaver s recemts factor o
pursuant to 32 V.S.A. 85833(a)(3)(D)

QQ! Examples.

In these examples assume, unless otherwise stated, that the. taxpayer is taxable in each state to
which its receipts would be assigned, so that there is no regulrement that the recelpts from the -
sale or sales be eliminated from the denominator of the taxpayer’s receipts factor. See 32
V.S.A. §5833(a)(3)(D). Note that for purposes of the examples it is irrelevant whether the
. “services are performed by an employee of the taxpayer or by an 1ndependent confractor -
ctmg on the taxpayer s behalf E 5 S o - S

) Exam le (i), Salon Co has retall locatlons in Vermont and in other states where it

provides hair cutting services to. 1nd1v1dual and business customers, the latter of

~whom are paid for through the means of a company account. The recerpts from sales -
of services provided at Salon Corp’s in-state locations are in Vermont. The recemts

from sales of services provided at Salon Corp’s locations outside Vermont, even
when provided to residents of Vermont. are not receipts from in-state sales.
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Example (ii). Landscape Corp provides landscaping and gardening services in

Vermont and in neighboring states. Landscape Corp provides landscaping services at
the in-state vacation home of an individual who is a resident of another state and who

is located outside Vermont at the time the services are performed. The receipts from.

sale of services provided at the in-state location are in Vermont.

Example (iii). Same facts as in EXamlgle (ii), except,that Landscape Corp provides the

landscaping services to Retail Corp, a corporation with retail locations in several
states, and the services are with respect to those locations of Retail Corp that are in

Vermont and in other states. The receipts from the sale of services provided to Retarl
Corp are in Vermont to the extent the serv1ces are provided in Vermont

- Example (iv). Camera Corpvgrovides camera repair services at an in-state retail

location to walk-in individual and business customers. In some cases, Camera Corp
actually repairs a camera that is brought to its in-state location at a facility that is in
another state. In these cases; the repaired camera is then returned to the customer at'

Camera Corp’s in-state location. The receipts from sale of these services are in

Vermont.:

Example (v) Same facts as in Example (iv), except that a customer located in

Vermont mails the camera directly to the out-of-state facility owned by Camera Corp

to be fixed, and receives the repaired camera back in Vermont by mail. The receipts
from sale of the serv1ce are in Vennont

Example {vi). Teaching Corp provides seminars in Vermont to individual and
business customers. The seminars and the materials used in connection with the
seminars are prepared outside the state, the teachers who teach the seminars include
teachers that are resident outside the state, and the students who attend the seminars
‘include students that are resident outside the state. Because the seminars are taught in
Vermont the receipts from sales of the services are in Vermont '

(2) Services Dellvered to the Customer or on Behalf of the Customer, or Delivered
Electronically Through the Customer. :

(A) In General. If the service provided by‘ the taxpayer is not an in-person service within the
meaning of Section D(3)(1)(A) or a professional service within the meaning of Section

D(3)(3), and the service is delivered to or on behalf of the customer or delivered - ,
electronically through the customer, the receipts from a sale are in Vermont if and to the
extent that the service is delivered in Vermont. For purposes of this section. a service that is
delivered “to” a customer is a service in which the customer and not a third party is the
recipient of the service. A service that is delivered “on behalf of a customer is one in which

a customer contracts for a service but one or more third parties, rather than the customer, is
‘ the recipient of the service, such as fulfillment services. or the direct or indirect delivery of -
- advertising to the customer’s intended audience (see Section D(3)(2)(B)(3) and Example (iv)

under Section D(3)(2)(B)(1)(c). A service can be delivered to or on behalf of a customer by
physical means or through electronlc transmission, A service that is delivered electronically
“through” a customer is a service that is delivered electronically to a customer for purposes

of resale and subsequent electronlc delivery in substantially identical form to an end user or
- other third-party recipient. : : . '
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(B) Assignment of Receipts. The assignment of receipts to a state or states in the mstanc

< of a sale of a service that is delivered to the customer or on behalf of the customer, or
delivered electronically through the customer. depends upon the method of dehve;y of the
service and the nature of the customer. Separate rules of assignment apply to services
* delivered by physical means and services delivered by electronic transmission. (For purposes

 of this section, a service delivered by an electronic transmission is not a delivery by a
physical means). If a rule of assignment set forth in this section depends on whether the
customer is an individual or a business customer, and the taxpayer acting in good faith cannot
reasonably determine whether the customer is an individual or business customer, the

- taxpayer shall treat the customer as a business customer. If the state to which the receipts
from a sale are to be assigned can be determined or reasonably approximated. but the
taxpayer is not taxable in that state, the receipts that would otherwise be assigned to that state

are excluded from the denominator of the taxpayer’s receipts factor. See 32 V.S.A.
§5833(a)(3)(D). - , )

1. Dellverv to or on Behalf of a Customer by Phxsncal Means Whether to an
Individual or Business Customer. Services delivered to a customer or on behalf of a -
customer through a physical means include, for example, product delivery services
‘where property is delivered to the customer or to a third party on behalf of the ’
‘customer; the delivery of brochures, fliers or other direct mail services: the delivery -

of advertising or advertising-related services to'the customer’s intended audience in
the form of a physical medium: and the sale of custom software (e.g.. where software

is developed for a specific customer in a case where the transaction is properly treated

‘as a service transaction for purposes of corporate taxation) where the taxpayer installs
the custom software at the customer’s site. The rules in this section apply whether the

;taxpaver s customer is an individual customer or a business customer.

a. Rule of Determination. In assigning the receipts from a sale of a service
delivered to a customer.or on behalf of 2 a customer through a physical means,

: taxpayer must first attempt to determine the state or states where the service

is delivered. If the taxpayer is.able to determine the state or states where the
serv1ce is delwered it shall assign the recemts 10 that state or states. :

b. Rule of Reasonable App_roxxmatlon If the taxpayer cannot determine the
state or states where the service is actually delivered, but has sufficient -
information regarding the place of delivery from which it can reasonably

. approximate the state or states where the servxce is delivered, it shall

, easonably apprommate the state or states. . .

c. Examples:

‘ In these examples assume, unless otherwise stated, that the taxpayer is taxabl
in each state to which its receipts would be assigned, so that there is o ‘
regulrement in these examples that the recelpts must be eliminated from the

; denommator of the taxpayer s recelpts factor.” '

'Exam le (i .D'1re'ct Mail Corp. a corporation based outside Vermont
provides direct mail services to its customer, Business Corp. Business
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Corp contracts with Direct Mail Corp to deliver printed fliers to a list
of customers that is provided to it by Business Corp. Some of

Business Corp’s customers are in Vermont and some of those
customers are in other states. Direct Mail Corp will use the postal
service to deliver the printed fliers to Business Corp’s customers. The
receipts from the sale of Direct Mail Corp’s services to Business Corp
are assigned to Vermont to the extent that the services are delivered

on behalf of Business Corp to Vermiont customers (i.e., to the extent
that the fliers are delivered on behalf of Business Corp to Business
‘Corp’s intended audience in Vermont).

Example (ii). Ad Corp is a corporation based outside Vermont that
provides advertising and advertising-related services in Vermont and

in neighboring states.-Ad Corp enters into a contract at a location
outside Vermont with an individual customer who is not a Vermont
resident to design advertisements to be displayed in Vermont, and to

design fliers to be mailed to. Vermont residents. All of the design
work is performed outside Vermont. The receipts from the sale of the

design services are in Vermont because the service is physically
delivered on behalf of the customer to the customer’s intended
audience in Vermont.

Example (iii). Same facts as example (ii), except that the contract is

-'with a business customer that is based outside Vermont. The receipts
from the sale of the design services are in Vermont because the

services are physically delivered on behalf of the customer to the
customer’s intended audience in Vermont.

Example (iv). Fulfillment Corp, a corporation based outside Vermont,

provides product delivery fulfillment services in Vermont and in
neighboring states to Sales Corp, a corporation located outside
Vermont that sells tangible personal property through a mail order
catalog and over the Internet to customers. In some cases when a
customer purchases tangible personal property from Sales Corp to be
delivered in Vermont, Fulfillment Corp will, pursuant to its contract
with Sales Corp. deliver that property from its fulfillment warehouse
located outside Vermont. The receipts from the sale of the fulfillment

services of Fulfillment Corp to Sales Corp are assigned to Vermont to

the extent that Fulfillment Corp’s deliveries on behalf of Sales Corp

are to recipients in Vermont.

Example (v). Software Corp, a software development corporation,
. enters into a contract with a business customer, Buyer Corp, which is

physically located in Vermont, to develop custom software to be used
in Buyer Corp’s business. Software Corp develops the custom
software outside Vermont, and then physically installs the software on

Buyer Corp’s computer hardware located in Vermont. The

development and sale of the custom software is properly
characterized as a service transaction, and the receipts from the sale
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are assigned to Vermont because the software is physrcally dehvered
to the customer in Vermont. .

Example (vi). Same facts as Example (v). except that Buyer Co ha
" offices in Vermont and several other states, but is commercmlly
domiciled outside Vermont and orders the software from a location

outside Vermont. The rec‘eip\ ts from the development and sale of the
custom software service are assigned to Vermont because the

software is physically delivered to the customer in Vermont.

2. Delivery to a Customer by Electronic Transmission.

Services delivered by electronic transmission include, without limitation, services that are
transmitted through the means of wire, lines, cable, fiber optics, electronic signals, satellite
transmission, audio or radio waves, or other similar means, whether or not the service
provider owns, leases or otherwise controls the transmission equipment. In the case of the

delivery of a service by electronic transmrssron to a customer, the following rules apply

a. Services-DeliVered By Electronic Transmission to an Individual Customer. ‘

i. Rule of Determination. In the case of the delivery of a service to an -

- individual customer by electronic transmission, the service is delivered in -
Vermont if and to the extent that the taxpayer’s customer receives the service
in Vermont. If the taxpayer can determine the state or states where the service -
is received, it shall assign the receipts from that sale to that state or states.

ii. Rules of Reasonable Approximation. If the taxpayer cannot detembl»ine the
state or states where the customer actually receives the service, but has

sufficient information regarding the place of receipt from which it can .
reasonably approximate the state or states where the service is received, it -

shall reasonably approximate the state or states. If a taxpayer does'not have
sufficient information from which it can determine or reasonably approximate
the state or states in which the service is received, it shall reasonably =
app_roximate the 'state or states using the customer’s billing address.

b. Serv1ces Dehvered By Electromc Transmission to a Busmess Customer

Rule of Determmatlon In the case of the dehvegg of a service to a busmess
_ customer by eléctronic transmission, the service 1s delivered in Vermont if -

and to the extent that the taxpayer’s customer recelves the service in -
Vermont. If the taxpayer can determine the state or states where the serv1ce is

received, it shall assign the receipts fromi that sale to the state or states. For’
purposes of this section, it is intended that the state or states where the serv1ce
is received reflect the location at wh1ch the serv1ce is directly used bv the

mployees or de51gnees of the customer

'i Rule of ReasOnable Approximation If the ta‘xpayer cannot determine the.
state or states where the customer actually receives the serv1ce, but has
sufficient information regardmg the place of recerpt from Wthh it can
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c. Exam
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easonably approximate the state or states where the service is recelved= it

shall reasonably approximate the state or states.

iii. Secondary Rule of Reasonable Approximation. In the case of the delivery

of a service to a business customer by electronic transmission where a
taxpayer does not have sufficient information from which it can determine or

-reasonably approximate the state or states in which the service is received, the

taxpaver shall reasonably approximate the state or states as set forth in this

regulation. In these cases. unless the taxpayer can apply the safe harbor set
forth below. the taxpayer shall reasonably approximate the state or states in
which the service is received as follows: first, by assigning the receipts from
the sale to the state where the contract of sale is principally managed by the
 customer; second, if the state where the customer principally manages the
contract is not reasonably determinable, by assigning the rébeipts from the
sale to the customer’s place of order; and third, if the customer’s place of
order is not reasonably determinable. by assigning the receipts from the sale

using the customer’s billing address; provided, however, if the taxpayer
derives more than 5% of its receipts from sales of services from any single
customer, the taxpayer is required to identify the state in Wthh the contract of

- sale is prmcmallv managed by that customer.

iv. Safe Harbor. In the case of the delivery of a service to a business customer

by electronic transmission a taxpayer may not be able to determine, or
reasonably approximate under Subsection ii, the state or states in which the
service is received. In these cases. the taxpayer may, in lieu of the rule stated
in Subsection iii, apply the safe harbor stated in this Subsection. Under this

- safe harbor, a taxpayer may assign its receipts from sales to a particular
- customer based upon the customer’s billing address in a taxable year in which

the taxpayer (1) engages in substantially similar service transactions with
more than 250 customers. whether business or individual, and (2) does not
derive more than 5% of its receipts from sales of all services from that
customer. This safe harbor applies only for purposes of services delivered by
electronic transmission to a business customer, and not otherwise.

1

v. Related Party Transactions. In the case of a sale of a service by electronic
transmission to a business customer that is a related party. the taxpayer may
not use the secondary rule of reasonable approximation in Subsection iii but -
may use the rule of reasonable approximation in Subsection ii, and the safe
harbor in Subsection iv. provided that the Commissioner may aggregate sales
to related parties in determining whether the sales exceed 5% of receipts from
sales of all services under that safe harbor DI“OVISIOII 1f necessary or

appropriate to grevent distortion.

les:

- In these examples, unless otherwise stated, assume that the taxpayer is not related to

either the customer to which the service is delivered. Also, unless otherwise stated,

assume that the taxpayer is taxable in each state to which its receipts would be
assigned, so that there is no requirement in these examples that the receipts must be
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eliminated from the denominator of the taxpayer’s receipts factor. Further, assume if
relevant, unless otherwise stated. that the safe harbor set forth in Subsectlon iv does

‘ not ap_ply

Examgle (i). Support Corp, a corporation that is based outside Vermont, provides
software support and diagnostic services to individual and business customers that

have previously purchased certain software from third-party vendors. These

individual and business customers are located in Vermont and other states. SuDDort

Corp supplies its services on a case by case basis when directly contacted by its
customer. Support Corp generally prov1des these services through the Internet but
sometimes provides these services by phone. In all cases. Support Corp verifies the
customer’s account information before providing any service. Using the information
that Support Corp verifies before performing a service, Support Corp can determine

- where its services are received, and therefore must assign its receipts to these

locations. The receipts from sales made to Support Corp’s individual and business
customers are in Vermont to the extent that Support Corp’s serv1ces are received i in

Vermont.

Example (ii). Online Corp, a corporation based.outside Vermont, provides web-based
services through the means of the Internet to individual customers who are resident in
Vermont and in other states. These customers access Online Corp’s web services
primarily in their states of residence, and sometimes, wh11e travehng= in other states.
For a substantial portion of its receipts from the sale of services, Online Corp can

either determine the state or states where the services are received. or, where it cannot -

determine the state or states= it has sufficient information regarding the place of

* receipt to reasonably apprommate the state or states. However, Online Corp cannot

determine or reasonably approximate the state or states of receipt for all of the sales
of its services. Assuming that Online Corp reasonably believes, based on all: -available

information, that the geographic distribution of the receipts from sales for which it
cannot determine or reasonably approximate the location of the receipt of its services
generally tracks those for which it does have this information, Online Corp must

assign.to Vermont the receipts from sales for which it does not know the customers’
location in thé same proportion as those recemts for which it has this information. See

Sectxon Dg3 )12)(1B)(2)ga)gu)

Exam le jii). Same facts as in Exam le i1), except that Online Co reasonabl
believes that the geographic distribution of the receipts from sales for which it cannot

 determine or reasonably approximate the location of the receipt of its web-based

services do not generally track the sales for which it does have this information.

Online Corp must assign the receipts from sales of its services for whlch it lacks
information as prov1ded to its individual customers using the customers b1111ng

, ddresses See Sectlon D(3X( 1 )gZ)gB)gZ)a

Exam le (iv). Same facts as in Exam le (iii exce t that Online Corp is not taxable in

" one state to which some of its receipts from sales would be otherwise assigned. The
- receipts that would be otherwise assigned to that state are to be excluded from the
. denominator of Online Corp’s receipts factor. See Section D(3)(1)(B).




Example (v). Net Corp, a corporation based outside Vermont. provides web-based

services to a business customer, Business Corp, a company with offices in Vermont
and two neighboring states. Particular employees of Business Corp access the

services from computers in each Business Corp office. Assume that Net Con_p

 determines that Business Corp employees.in Vermont were responsible for 75% of

<,

Business Corp’s use of Net Corp’s services, and Business Corp employees in other
states were responsible for 25% of Business Corp’s use of Net Corp’s services. In this
case, 75% of the receipts from the sale are received in Vermont. See Section :
DGY2)B)Y(2)(b)(i). Assume alternatlvely that Net Corp lacks sufficient information

regarding the location or locations where Business Corp’s employees used the
services to determine or reasonably approximate the location or locations. Under

‘these circumstances, if Net Corp derives 5% or less of its receipts from sales to

Business Corp. Net Corp must assign the receipts under Section D(3)(2)(B)(2)(b)(iii)

to the state where Business Corp principally manag_ ed the »con’tract, or if that state is
not reasonably determinable; to the state where Business Corp placed the order for

the services, or if that state is not reasonably determinable, to the state of Business
Corp’s billing address. If Net Corp derives more than 5% of its receipts from sales of
services to Business Corp, Net Corp is required to identify the state in which its
contract of sale is principally managed by Business Corp and must assign the receipts
to that state.

Examgle (vzz Net Cogp, a corporation based outside Vermont, provides web-based

. services through the means of the Internet to more than 250 individual and business

customers in Vermont and in other states. Assume that for each customer Net. Corp

. cannot determine the state or states where its web services are actually recelved, and

lacks sufficient information regarding the place of receipt to reasonably approximate
the state or states. Also assurmne that Net Corp does not derive more than 5% of its

receipts from sales of services to a single customer. Net Corp may apply the safe
harbor stated in Section D(3)(2)(B)(2)(b)iv) and may assign its receipts using each
customer’s billing address. If Net Corp is not taxable in one or more states to which -
some of its receipts would be otherwise assmned it must exclude those receipts from

the denommator of its receipts factor, -

3. Servnces Delivered Electronically Through or on Behalf of an Individual or Business

Customer. A service delivered electronically “on behalf of” the customer is one in which a
customer contracts for a service to be delivered electronically but one or more third parties,

- rather than the customer, is the recipient of the service, such as the direct or indirect delivery

~ of advertising on behalf of a customer to the customer’s intended audience. A service -
delivered electronically “through” a customer to third-party recipients is a service that is

delivered electromcally to a customer for purposes of resale and subsequent electronic
delivery in substantially identical form to end users or other third-party recipients.
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2. Rule of Determination. In the case of the delivery of a service by electronic

transmission, where the service is delivered electronically to end users or other third-
party recipients through or on behalf of the customer, the service is delivered in

Vermont if and to the extent that the end users or other third-party recipients are in

- Vermont. For exar_nple,jin the case of the direct or indirect delivery of advertising on
* behalf of a customer to the customer’s intended audience by electronic means, the

service is delivered in Vermont to the extent that the audience for the advertising is in




Vermont. In the case of the delivery of a service to a customer that acts asan
intermediary in reselling the service in substantially identical form to third-party
recipients, the service is delivered in Vermont to the extent that the end users or other
third-party recipients receive the services in Vermont. The rules in this Subsection

apply whether the taxpayer’s customer »is an individual customer or a business
customer and whether the end users or other third-party recipients to which the

services are delivered through or on behalf of the customer are 1nd1v1duals or
businesses..

b. Rule of Reasonable Approximation. If the taxpayer cannot determine the state or
states where the services are actually delivered to the end users or other third-party

recipients either through or on behalf of the customer, but has sufficient information
regarding the place of delivery from which it can re'asonably approximate the state or

- states where the services are delivered, it shall reasonably approximate the state or

states

C. Select' Secondag[ Rules ef Reasonable Approximation.

AN

i. If a taxpaver’s service is the direct or indirect electronic delivery of

: dvei'tising' on behalf of its customer to the customer’s intended audience, and if the

taxpayer lacks sufficient information regarding the location of the audience from -
which it can determine or reasonably approximate that location, the taxpayer shall

 reasonably approximate the audience in a state for the advertising using the following

secondary rules of reasonable approximation. If a taxpayer is delivering advertising

-directly or indirectly to a known list of subscribers, the taxpayer shall reasonably

approximate the audience for advertising in a state using a percentage that reflects the
ratio of the state’s subscribers in the specific geographic area in which the advertising

" is delivered relative to the total subscribers in that area. For a taxpayer with less

information about its audience, the taxpayer shall reasonably approximate the

audience in'a state using the percentage that reflects the ratio of the state’s population
in the specific geogranhlc area in Wthh the advemslng is delivered relative to the

total DODulatlon in that area.

pil If a taxpayer s service is the dehveg ofa service to a customer that then

“acts as the taxpayer’s mtermedlagy in reselling that service to end users or other third -

party recipients, if the taxpayer lacks sufficient information regardmg the location of
the end users or other third party recipients from which it can determine or reasonably

. approximate that location, the taxpayer shall reasonably approximate the extentto
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which the service is received in a state by using the Dercentage that reflects the ratio

- of the state’s population in the spemﬁc geographic area in wh1ch the taxpayer’ s -

mtennedlary resells the services; relative to the total Donulatlon in that area.

iii. When using the secondarv reasonable am)rox1ma_1t10n methods Drovided
above, the relevant specific geographic area of delivery includes only the areas where

the service was substantlally and materially delivered or resold. Unless the taxpayer
demonstrates the contrary. it will be presumed that the area where the service was -

. substantially and materially delivered or resold does not include areas outside the

Umted States. -



d. Examples: |
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In these examples. unless otherwise stated, assume that the taxpayer is taxable in each
state to which its receipts would be assigned, so that there is no requirement in these .
examples that the receipts must be eliminated from the denominator of the taxpayer’s
receipts factor. C

Example:(i). Cable TV Corp. a‘corporation that is based outside of Vermont, has two

revenue streams. F1rst, Cable TV Corp sells advertlsmg time to busmess customers
pursuant to which the business customers advertisements will run as commercials

during Cable TV Corp’s televised programmmg Some of these business customers,
though not all of them have a physical presence in Vermont. Second, Cable TV Corp

" sells monthly subscriptions to individual customers in Vermont and in other states.

The reeeipts from Cable TV Corp’s sale of advertising time to its business customers

~are ass12ned to Vermont to the extent that the audience for Cable TV Corp’s televised

programming during which the advertisements run is in Vermont. See Section

DB)2)(B)2)(a)(i). If Cable TV Corp is unable to determine the actual location of its
audience for the programming. and lacks sufficient information regarding audience

location to reasonably approx1mate the location, Cable TV Corp must approximate its

- Vermont audience using the percentage that reflects the ratio of its Vermont
" subscribers in the geographic area in which Cable TV Corp’s televised programming

featuring the advertisements is delivered relative to its total number of subscribers in
that area. See Section D(3)( 2)(B)( 3)(c)(i). To the extent that Cable TV. Corp’s sales of

‘monthly subscrlptlons represent the sale’ of a service, the receipts from these sales are
properly assigned to Vermont in any case in which the programmmg is received by a

* customer in Vermont. See Section D(3)(2)B )g 3)(a). In any case in which Cable TV .

. Corp cannot determine the actual location where the programming is received, and

lacks sufficient information regardmg the location of receipt to reasonably
approximate the loca‘uon= the receipts from these sales of Cable TV Corp’s monthly -

subscriptions are assigned to Vermont where its customer’s billing address is in
Vermont. See Section D(3)(2XB)X 3)( a). Note that whether and to the extent that the
monthly subscription fee represents a fee for a service or for a license of intangible

. Dropertv does not affect the analysis or result as to the state or states to which the

- Example (ii). Network Corp, a corporatlon that is based out51de of Vermont, sells

advertising time to busmess customers pursuant to which the customers’

advertisements will run as commercials during Network Corp’s televised
programming as distributed by unrelated cable television and satellite television
transmission companies. The receipts from Network Corp’s sale of advertlsmg time ..

to its business customers are ass1gned to Vermont to the extent that the audience for
Network Cor_’p s televised programmmg during which the advertisements will run is
in Vermont. See Section D(3)(2)(B)(3)(a). If Network Corp cannot determine the

‘actual location of the audience for its programming during which the advertisements

will run, and lacks sufficient information regarding audience location to reasonably
approximate the location, Network Corp must approximate the receipts from sales of

advertising that constitute Vermont sales by multiplying the amount of advertlslng_
ecelpts bya percentage that reflects the ratio of the Vermont populatlon in the '
pe01ﬁc geographic area in which the telev1sed progpammmg containing the ‘
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- also be excluded from the denominator of its recéipts factor i in any case in which the :
: recemts would be assrgned toa state in whrch Answer Co is not taxable

ladvertrsmg is run relatlve to the total population in that area. See Sectlon

’s receipts would be

assigned to a state in which Network Corp is not taxable, the receipts must b
excluded from the denominator of Network Corp’s receipts factor

Example (iii). Web Corp, a corporatlon that is based outside Vermont, provides

Internet content to viewers in Vermont and other states. Web Corp sells advertlsmg
space to business customers pursuant to which the customers’ advertisements will
appear in connection with Web Corp’s Internet content. Web Corp receives a fee for
running the advertisements that is determined by reference to the number of times the

advertisement is viewed or clicked upon by the viewers of its website. The receipts
from Web Corp’s sale of advertising space to its business customers are assigned to

Vermont to the extent that the viewers of the Internet content are in Vermont, as
measured by viewings or clicks. See Section D(3)(2)(B)(3)(a). If Web Corp is unable
to determine the actual location of its viewers, and lacks sufficient information

regarding the location of its viewers to reasonably approximate the location., Web

Corp must approximate the amount of its Vermont receipts by multiplying the

 amount of receipts from sales of advertising by a percentage that reflects the Vermont

population in the specific geographic area in which the content containing the -
advertising is delivered relative to the total population in that area. See Section
D(3)(2)(B)(3)(c). In any case in which Web Corp’s receipts would be assigned to a

 state in which Web Corp is not taxable. those receipts must be excluded from the

denommator of Web Cogp S recerpts factor

Examiple (i zv) Retail Com, a corDoratron that is based outsrde of Vermont, sells

tangible property through its retail stores located in Vermont and other states, and

through a mail order catalog. Answer Co, a corporation that opérates call centers in
multiple states, contracts with Retail Corp to answer telephone calls from individuals

. p_lacmg orders for products found in Retail Corp’s catalogs. In this case, the phone .

answering services of Answer Co are being delivered to Retail Corp’s customers and -
prospective customers. Therefore, Answer Co is delivering a service electronically to
Retail Corp’s customers or prospective customers on behalf of Retail Corp, and must

-assign the proceeds from this service to.the state or states from which the phone calls

are placed by the customers or prospective customers. If Answer Co cannot

~ determine the actual locations from which phone calls are-placed, and lacks sufficient

information regarding the locations to reasonably approximate the. locations, Answer

- Co: must approximate the amount of its Vermont receipts by multiplying the amount -
- of its fee from Retail Corp by a Dercentage that reflects the Vermont populatlon in the

specific geographic area from which the calls are Dlaced relatlve to the total
opulation in that area. See Sectron DBYRXB)(B)Xc)(i). Answer Co’s recei ts must

Example (v). Web Cotp, a comor‘ation that isbased outside of Vermont sells tangible

property to customers via its Internet website. Desigg Co. desrgned and maintains
Web Corp’s website, mcludlng making changes to the site based on customer
feedback received through the site. Design Co.’s services are delivered to Web Corp,
the proceeds from which are assi ned pursuant to. Section D(3)(2)(B). The fact that

Web Corp’s customers and prospective customers mc1dentally benefit from De51gn




Co.’s services, and may even interact with Design Co in the course of providing
feedback, does not transform the service into one delivered “on behalf of” Web Corp -

to Web Corp’s customers and prospective customers.

Example (vi). Wholesale Corp. a corporation that is based outside Vermont, develops
an Internet-based information database outside Vermont and enters into a contract
with Retail Corp whereby Retail Corp will market and sell access to this database to
end users. Depending on the facts, the provision of database access may be either the
sale of a service or the license of intangible property or may have elements of both,
- but for purposes of analysis it does not matter. See Section D(5)E. Assume that on the
partlcular facts applicable in this example Wholesale Corp is selling database access
in transactions properly characterized as involving the performance of a service.
When an end user purchases access to Wholesale Corp’s database from Retail Corp,
‘Retail Corp in turn compensates Wholesale Cor_p in connection with that transaction.
In this case, Wholesale Corp’s services are being delivered through Retail Corp to the
end user. Wholesale Corp must assign its receipts from sales to Retail Corp.to the
tate or states in which the end users receive access to Wholesale Corp’s database. If
Wholesale Corp cannot determine the state or states where the end users actually
receive access to Wholesale Corp’s database, and lacks sufﬁclent information
regarding the location from which the end users access the database to reasonably
approximate the location, Wholesale Corp must approximate the extent to which its

services are received by end users in Vermont by using a percentage that reflects the
ratio of the Vermont population in the specific geographic area in which Retail Corp
regularly markets and sells Wholesale Corp’s database relative to the total population
in that area. See Section D(3)(2)(B)(3)(c)(ii). Note that it does not matter for purposes
of the analysis whether Wholesale Corp’s sale of database access constitutes a service
or a license of intangible property. or some combination of both. See Section D(5)}(E).

In any case in which Wholesale Corp’s receipts would be assigged to a state in which
Wholesale Corp is not taxable, the receipts must be excluded from the denommator of

Wholesale Corp’s. receipts factor.

3) Profess1ona1 Services.

(A) In General.
N . , S
- Except as otherwise provided in this Section, professional services are services that require
specialized knowledge and in some cases require a professional certification, license or

degree. These services include the' perforrnance of technical services that require the
_application of specmhzed knowledge. Professional services include, without limitation,
management services, bank and financial services, financial custodial services, investment
and brokerage services, fiduciary services, tax prepatation, payroll and accounting services,
lending services, credit card services (including credit card processing services), data
processing services, Iegal services. consulting services, video production services, granhlc

and other design serv1ces, englneermg services, and architectural serv1ces

(B) Overlap with Other Categories of Services.
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this Section are nevertheless treated as “in- person services” within the meaning of
Section D(3)(1), and are assigned under the rules of that subsection. Specifically.

professional services that are physically provided in person by the taxpayer such as
carpentry, certain medical and dental services or child care services, where the

customer or the customer’s real or tanglble p_ropegty upon which the services are
provided is in the same location as the service provider at the time the services are
performed, are ¢ m-gerson services” and are ass1gned as such, notwithstanding that
they may also be considered to be “professional services.” However, professional
services where the service is of an intellectual or intangible nature, such as legal,
accounting, financial and consulting services, are assigned as professional services
under the rules of this Section D(3)(3). notwithstanding the fact that these services.

may involve some amount of in-person contact.

2. Professional ser'vices may in some cases include the transmission of one or more
documents or other communications by mail or by electronic means. In some cases,

all or most communications between the service p rovider and the service recipient
may be by mail or by electronic means. However, in these cases, despite this
transmission, the assignment rules that apply are those for professional services, and

not those pertaining to services delivered to a customer or through or on behalf of a
customer

(©) Assignment of Receipts.

In the case of a professional service, it is generally possible to characterize the location of

delivery in multiple ways by emp hasizing different elements of the service provided, no one
of which will consistently represent the market for the services. Therefore, the location of

delivery in the case of professional services is not susceptible to a general rule of

determination, and must be reasonably approx1mated The assignment of rece1pts from a sale B E

ofa professmnal service depends in’ many cases upon whether the customer is an individual’
or busmess customer. In any instance in which the taxpayer, acting in good faith, cannot

 reasonably determine whether the customer is an individual or business customer, the
taxpayer shall treat the customer as a business customer. For purposes of assigning the
‘receipts from a sale of a professional service, a taxpayer’s customer is the person that

contracts for the service, irrespective of whether another person pays for or also benefits from

1. Certain services that fall within the deﬁnltlon of nrofessional services” set forth in

\

the taxpavyer’s services. In any instance in which the taxpayer is not taxable in the state to

which receipts. from a sale is asmgged, the recelpts are excluded from the denominator of the

taxpayer’ S recemts factor

1 General Rule. Recelpts from sales of profess1ona1 services other than those serv1ces

described in Subsection 2 (architectural and engineering services), Subsection 3

with related Dartles) are assmned in accordance with thls-,qeneral rule..,
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Profess1onal Serv1ces Dehvered to Ind1v1dual Customers Except as otherwxs

v Drovrded in any instance in whlch the service provided is a professional service and

the taxpayer’s customer is an individual customer, the state or states in which the -

service is delivered must be reasonably approximated as set forth in this paragraph. In-

partlcular, the taxpayer shall assign the receipts from a sale to the customer’s state of
prlmarv re51dence, or, if the taxpayer cannot reasonablv ldentlfv the customer’s state




of primary residence, to the state of the customer’s billing address; provided,
however, in any instance in which the taxpayer derives more than 5% of its receipts
from sales of all services from an individual customer, the taxpayer shall identify the -
customer’s state of primary residence and assign the receipts from the service or

services provided to that customer to that state.

b. Professional Services Delivered to Business Customers. Except as otherwise

provided in Section D(3), in any instance in which the service provided is a -
professional service and the taxpaver’s customer is a business customer, the state or

states in which the service is delivered must be reasonably approximated as set forth
in this section. In particular, unless the taxpayer may use the safe harbor set forth in

" the next p_aragragh= taxpayer shall assign the receipts from the saleas follows: first,
by as51gn1ng the receipts to the state where the contract of sale is principally managed
by the customer; second, if the place of customer management is not reasonably
determinable. to the customer’s place of order; and third, if the customer place of
order is not reasonably determinable, to the customer’s billing address: provided,
‘however, in any instance in which the taxpayer derives more than 5% of its receipts -
from sales of all services from a customer, the taxpayer is required to identify the

state in which the contract of sale is principally managed by the customer.

"c. Safe Harbor; Large Volume of .Transactions Notwithstanding the rules set forth in

'Subsectlons a and b above, a taxpayer may assign its receipts from sales to a

particular customer based on the customer’s billing address in any taxable year in
which the taxpayer (1) engages in substantially similar service transactions with more
~than 250 customers, whether individual or business, and (2) does not derive more
than 5% of its receipts from sales of all services from that customer. This safe harbor
‘ pphes only for purposes of Section D(3)(3)C )( 1) and not otherwise. »

2. Architectural and Engmeermg Serv1ces with respect to Real or Tanglble Personal Propem[
Architectural and engineering services with respect to real or tangible personal property are

rofessional services within the meaning of Section D(3). However, unlike in the case of the

general rule that applies to professional services, (1) the receipts from a sale of an

architectural service are assigned to a state or states if and to the extent that the services are

with respect to real estate improvements located, or exp_ected to_be located. in the state or

“states; and (2) the recen)ts from a sale of an engineering service are assigned to a state or

states if and to the extent that the services are with respect to tangible or real property located
in the state or states, including real estate improvements located in. or expected to be located
in, the state or states. These rules apply whether or not the customer is an individual or
business customer. In any instance in which architectural or engineering services are not
described in this paragraph. the receipts from a sale of these services must be assigned under
the general tule for Qrofessmnal services. See Section DY C)(). o

3. Related Party Transactions. In any instance in which the professional service is soldtoa

related party, rather than applving the rule for professional services delivered to business
customers. the state or states to which the service is assigned is the place of raceivt by the
related ly as reasonably approximated using the following hierarchy: (1) if the service

primarily relates to specific operations or activities of a related party conducted in one or
more locations, then to the state or states in which those operations or activities are conducted

in proportion to the related party’s payroll at the locations to which the service relates in the
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state or states; or (2) if the service does not relate primarily to operations or activities ofa

related party conducted in particular locations, but instead relates to the operations of the

related party generally. then to the state or states in which the related party has employees, in
proportion to the related party’s paﬂoll in those states. The taxpayer may use the safe harbor

provided by provided that the Commrssmner may aggregate the receipts from sales to related '
parties in applying the 5% rule if necessm or approprlate to aV01d distortion.

4, Examples: _

Unless otherwise stated, assume in each of these examples. where relevant, that the taxpayer

is taxable in each state to which its receipts would be assigned, so that there is no regulrement
in the examples that the receipts must be excluded from the denominator of the taxpayer’s

receipts factor. Assume also that the customer is not a related party and that the safe harbor
set forth at Subsection D3)3X C)( 1)(c) does not apply. :

Example (i). Broker Corp provides securities brokerage services to 1nd1v1dua1
customers who are resident in Vermont and i in other states. Assume that Broker Corp
‘knows the state of primary residence for many of its customers, and where it does not
know this state of primary residence, it knows the customer’s billing address. Also
assume that Broker- Corp does not derive more than 5% of its receipts from sales of
all services from any one individual customer. If Broker Corp knows its customer’s

~ state of primary residence. it shall assign the receipts to that state. If Broker Corp
does not know its customer’s state of primary residence, but rather knows the

customer’s billing address, it shall assign the recelgts to that state. See Sectlon
‘ D(3)(3)(C)(1)(a)

Examnle (ii). Same facts as in Example (i), except that Broker Corp has several
- individual customers from whom it derives, in each instance, more than 5% of its
. receipts from sales of all services. Receipts from sales to customers from whom
Broker Corp derives 5% or less of its recemts from sales of all services must be
assigned as described in example 1. For each customer from whom it derives more
than 5% of'its receipts from sales of all services, Broker Corp-is required to determine
. the customer’s state of primary residence and must assign the receipts from the -
services provided to that customer to that state. In any case in which a 5% customer’s
state of primary residence is Vermont, receipts from a sale made ‘to that customer
must be assigned to Vermont; in any case in which a 5% customer’s state of primary
residence is not Vermont receipts from a sale made to that customer are not assigned
‘to Vermont. Where recelpts from a sale are assigned to a state other than Vermont, if
- the state of assignment (i.e.. the state of primary residence of the individual customer
Cisa state in which Broker Corp is not taxable, receipts from the sales must be
_ 'excluded from the denommator of Broker Corp’s recemts factor

Example (iii). Architecture Cor revides building design services as to buildings

located, or expected to be located, in Vermont to individual customers who are
resident in Vermorit and other states. and to business customers that are based in
~ Vermont and other states. The receipts from Architecture Corp’s sales are assigned to-

Vermont because the locations of the buildings to which its de51gn services relate are

in Vermont, or are expected to be in Vermont. For purposes of assigning these
receipts, it is not relevant where, in the case of an individual customer, the customer
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primarily resides or is billed for the services. and it is not relevant where, in the case

. of a business customer, the customer prmmpally manages the contract, placed the

order for the services, or is billed for the services. Further, these receipts are assigned
to Vermont even if Architecture Corp’s designs are either physically delivered to its
customer in’ paper form in a state other than Vermont or are electronically delivered
to its customer in a state other than Vermont. See Sectlon D@3 )13 (B )(2) and (C)(2).

Example (iv). Law Corp provides legal services to 1nd1v1dual clients who are resident

. in Vermont and in other states. In some cases, Law Corp may prepare one or more

legal documents for its client as a result of these services and/or the legal work may
be related to- lltlgatlon or a legal matter that is ongomg in a state other than where the
client is resident. Assume that Law Corp knows the state of prlmm residence for

many of its clients, and where it does not know this state of primary residence, it -

knows the client’s billing address. Also assume that Law Corp does not derive more -
than 5% of its receipts from sales of all services from any one individual client. If
Law Corp knows its client’s state of primary residence, it shall assign the receipts to
that state. If Law Corp does not know its client’s state of primary residence, but
rather knows the client’s billing address, it shall assign the receipts to that state. For
purposes of the analysis it is irrelevant whether the legal documents relating to the
service are mailed or otherwise delivered to a location in another state. or the
litigation or other legal matter that is the underlvlrLgnredlcate for the serv1ces is in
another state

Example (v). Same facts as in Example (i), except that Law Corp provides le al

. services to several individual clients who it knows have a primary residence in a state

where Law Corp is not taxable. Receipts from these services are excluded from the
denominator of Law Corp’s receipts factor even if the billing address of one or more

~of these elientS‘ is _in a state i1_1 which Law Corp is taxable. including Vermont.

' Example (vi). Law Corp provides legal services to several multistate business clients.

In each case, Law Corp knows the state in which the agreement for legal services that
.governs the client relationship is principally managed by the client. In one case, the

agreement is principally managed in Vermont; in the other cases, the agreement is
principally managed in a state other than Vermont. If the agreement for legal services
is principally managed by the client in Vermont the receipts from sale of the services

are assigned to Vermont; in'the other cases, the receipts are not assigned to Vermont.
In the case of receipts that are assigned to Vermont. the receipts are so assignéd even
if (1) the legal documents relating to the service are mailed or otherwise delivered to
a location in another state, or (2) the litigation or other legal matter that is the

underlying predicate for the services is in another state.

Example (vii). Same facts as in example 6 _except that Law Co is not taxable in one
of the states other than Vermont in which Law Corp’s agreement for legal services

that governs the client relatibnship' is principally managed by the business client.

Receipts from these latter services are excluded from the denommator of Law Corp S
recelp_ts factor.

Example (vz’ii). Consulting Corp, a company that provides consulting services to law

firms and other customers, is hired by Law Corp in connection with legal



.. representation that‘Law Cogp provides to Client Co. Speciﬁcally, Consulting Corpis
_hired to provide expert testimony at a trial being conducted by Law Corp on behalf of

Client Co. Client Co pays for Consulting Corp’s services directly. Assuming that
Consulting Corp knows that its agreement with Law Co is principally managed by
Law Corp in Vermont, the receipts from the sale of Consulting Corp’s services are
assigned to Vermont, It is not relevant for purposes of the analysis that Client Co is
the ultimate beneficiary of Consulting Corp’s services. or that Client Co pays for
Consultmg Corp’s serv1ces dlrectlv See Section D3 C)Y(1)X(b).

Examnle (ix). Bank Corp provides ﬁnanmal custodlal services to 100 individual

customers who are resident in Vermont and in othér states, including the safekeeping

of some of its customers’ financial assets. Assume for purposes of this example that
Bank Corp knows the state of primary residence for many of its customers, and where

it does not know this state of primary residence, it knows the customer’s billing ‘
address. Also assume that Bank Corp does not derive more than 5% of its receipts - -

" from sales of all of its services from any single customer. Note that because Bank

Corp does not have more than 250 cuétomers, it may not apply the safe harbor for

- professional services stated in Section D(3)(3)(C)(1)(c). If Bank Corp knows its

customer’s state of primary ; residence, it must assign the receipts to that state. If Bank

Corp does not know its customer’s state of _t_nfi”mvag[~ residence. but rather knows the
customer’s billing address, it must assign the receipts to that state. Bank Corp’s

receipts are assigned to Vermont if the customer’s state of primary residence (or

Dbilling address, in cases where it does not know the customer’s state of primary
. residence) is in Vermont, even if Bank Co

’s financial custodial work, including the
safekeeping of the customer’s financial assets, takes place in a state other than
Vermont. See Section D33 C)Y(1)(a). '

Example (x). Same faets as Example (ix), except that Bank Corb has more than 250:
~ customers, 1nd1v1dua1 or business. Bank Corp may apply the safe harbor for
- professional services stated in D3)G)C)1)(c), and may assign its receipts from

- sales o a state or states using each customer’s billing address.

Example (xi). Same facts as Example (x), except that Bank Corp derives more than |

5% of its receipts from sales from a single individual customer. As to the sales made
to this customer Bank Corp is requlred to determine the 1nd1v1dua1 customer’s state

of primary residence and must assign the receipts from the service or services
provided to that customer to that state. See D(3)(3)(C)(1)(a) and (C)(3). Receipts

~ from sales to all other customers are assigned as described in Example (x).

Examvle (xii). Advisor Corp, a corporation that provides investment advisory

services, provides these advisogy services to Investment Co. Investment Coisa
multistate business client of Advisor Corp that uses Advisor Corp’s services in

_ connection with investment accourts that it manages for individual clients, who are-

the ultimate beneficiaries of Advisor Corp’s services. Assume that Investment Co’s
individual clients are persons that are resident in numerous states, which may or may

* not include Vermont. Assuming that Advisor Corp knows that its agreement with -
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Investment Co i is principally managed by Investment Co in Vermont, receipts from
the sale of Advisor Corp’s services are assigned to Vermont. It is not relevant for.
purposes of the analysis that the ultlmate beneﬁclarles of Advisor Com s services



may be Investment Co’s clients, who are residents of numerous states. See
DRYBXCY1)(b).

Example (xiii). Advisor Corp provides investment advisory servi_ces to Investment
Fund1P.a partnership that invests in securities and other assets. Assuming that
Advisor Corp knows that its agreement with Investment Fund LP is principally .

managed by Investment Fund LP in Vermont, receipts from the sale of Advisor
Corp’s services are assigned to Vermont. See D(3)(3XC)(1)(b). Note that it is not

relevant for purposes of the analysis that the nartners in Investment Fund LP are
re51dents of numetous states. : »

Example (xiv). Design Corp is a corporation based outside Vermont that provides
graphic design and similar services in Vermont and in neighboring states. Design

Corp enters into a contract at a location outside Vermont with an individual customer

to design fliers for the customer. Assume that Design Corp does not know the

individual customer’s state of primary residence and does not derive more than 5% of

its receipts from sales of services from the individual customer. All of the design
work is p erformed outside Vermont. Receipts from the sale are in Vermont if the
customer’s billing address is inVermont. See D(3)(3 )g.C)g D(a). - ..

(4) Rents, Lease. or License of Tanglble Personal Propertv and Real Proneﬂv and Sales of Real

Property and—Rey&lﬁes

Receipts from the rentals lease or llcense of real anel— or tanglbl personal property s1tuated 1n :

are apportlonable to Vermont.

In the case of a sale of real property, the recelpts from the sale are in Vermont if and to the extent that
the Dronertv is'in Vermont. .

In the case of a rental lease or license of tanglble personal property, the recelpts from the sale are in

Vermont if and to the extent that the property is in Vermont. If property is mobile property that is
located both within and without Vermont during the period of the lease or other contract. the receipts

assigned to Vermont are the receipts from the contract period multiplied by the fraction computed

under Section B(4) (as adjusted when necess‘m to reflect differences between usage during th
contract period and usage durmg the taxable year) , .

Recelpts from the rentals, lease, or license of real or tangible personal property include all amounts

received dlrectly or indirectly by the taxpayer for use of or occupancy of property, whether or not
such property is owned by the taxpayers

(5) License or Lease of Intangible Property
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A. General Rules‘.v-

1. The receipts. from the license of intangible Di‘oﬁertv are in Vermont if and to the extent the -

‘intangible is used in Vermont. In general. the term “use” is construed to refer to the location of
the taxpavyer’s market for the use of the intangible property that is being licensed and is not to be
construed to refer to the location of the property or payroll of the taxpayer. The rules that apply to
“determine the location of the use of intangible property in the context of several specific types of
licensing transactions are set forth in Section D(5)(A)2)-(5). For purposes of the rules set forth
in this Section 3, a lease of intangible property is to be treated the same as a license of intangible
property. - o E S :

2. In general, a license of intangible property that conveys all substantial rights in that property is
treated as a sale of intangible property for purposes of this regulation. See D(6). Note, however,
that for purposes of Section D(5) and (6). a sale or exchange of intangible property is treated as a

license of that property where the receipts from the sale or exchange derive from payments that

are: contmgent on the productivity, use or dlsposrclon of the property.

3. Intangible p‘roper_ty licensed as part of the sale or Jease of tangible property is treated as the- '
. sale or lease of tangible property under this regulation.

4. In any instance in which the taxpayer is not taxable in the state to which the receipts from the

~ license of intangible property are assigned, the receipts are excluded from the denomlnator of the
taxpayer’s recemts factor. See 32 V.S.A. §5 833( a)(3)D). :

5. Nothlng in thls Section D(5) shall be construed to allow or require inclusion of receipts in the

receipts factor that are not included in the definition of “receipts” pursuant to Section D(1)(A)(8)
or that are excluded from the numerator and the denominator of the receipts factor. To the extent
that the transfer of either a security. or business “goodwill” or similar intangible value, including
without limitation, “going concetrn value” or “workforce in place.” may be characterizedasa
license or lease of intangible property. recemts from such transactxon shall be excluded from the
numerator and the denominator of the taxoaver s receipts factor :

" B. License of a Marketmg 'Intanglble.

Where a license is granted for the rlght to use 1ntang1ble property in connectlon with the sale,
lease, license. or other marketin of goods, services, or other items (i.e., a marketing intangible
- to a consumer, ‘the royalties or other licensing fees paid by the. licensee for that marketmg
* . intangible are ass1gned to Vermont to the extent that those fees are attributable to the sale or other .
provision of goods, serv1ces ‘or other items purchased or otherwise acquired by consumers or ’

other ultimate customers in Vermont. Examples of a license ofa marketing 1ntang1ble 1nclude=
without llmltatlon the license of a service mark; trademark, or trade name; certain copyrights: the

license of a film, television or multimedia production or event for commercial distribution; and a
franchise agreement. In each of these instances the license of the marketing intangible is intended

to promote consumer sales. In the case of the license of a marketing intangible, where a taxpayer
has actual evidence of the amount or proportion of its receipts that is attributable to Vermont it
shall assign that amount or proportion to Vermont

s

' [DRAYFT]. 52



In the absence of actual evidence of the amount or proportion of the licensee's receipts that are
derived from Vermont consumers, the portion of the licensing fee to be assigned to Vermont
must be reasonably approximated by multiplying the total fee by a percentage that reflects the
ratio of the Vermont population in the spemﬁc geographic area in which the licensee makes
material use of the mtang1b1e property to regularly market its goods, services or other items
relative to the total population in that area. If the license of a marketing intangible is for the right
~ to use the intangible property in connection with sales or other transfers at wholesale rather than-
directly to retail customers, the portion of the licensing fee to be assigned to.Vermont must be
reasonably approximated by multiplying the total fee by a percentage that reflects the ratio of the
Vermont population in the specific geogzaphlc area in which the licensee's goods, services, or

. other items are ultimately and materially marketed using the intangible property relative to the
total nonnla’uon of that area. Unless the taxpayer demonstrates that the marketing intangible is
materially used in the marketing of items outside the United States, the fees from licensin that

marketmg 1ntang1ble will be presumed to be derived from within the United States.

C. L1cense ofa Production Intangible

Ifa llcense is granted for the right to use 1ntanglble Dronertv other than in connection with the

sale, lease, license, or other marketmg of goods, services, or other items. and the license is to be
used in a production capacity (a ion i ). the licensing fees paid by the licensee
for that right are assigned to Vermont to the extent that the use for which the fees are paxd takes
place in Vermont. Examples of a license of a production intangible include, without limitation,

the license of a patent, 4 cop_yright, or trade secrets to be used in a manufacturing process, where
the value of the intangible 11es predommately in its use in that process. In the case of a license of
a production intangible to a partv other than a related party where the location of actual use is
unknown, it is presumed that the use of the 1ntang1ble property takes’ place in the state of the
licensee s commercial domicile (where the licensee is a business) or the licensee’s state of
imary residence (where the licensee is an individual). If the Commissioner can reasonably
establish that the actual use of 1ntang1ble property pursuant to a license of a production intangible
takes place in part in Vermont, it is presumed that the entire use is in this state except to the
extent that the taxpayer can demonstrate that the actual location of a portion of the use takes
lace outside Vermont. In the case of a license of a production intangible to a related party, the
taxpayer must assi nthe receipts to where the intangible ro' erty is actually used., '

D. License ‘of a Mixed Intangible.~

- Ifalicense of intangible property includes both a license of a marketing intangible and a
license of a production intangible (a “mixed intangible™) and the fees to be paid in each instance
are separately and reasonably stated in the licensing contract, the Commlssmner will accept that
separate statement for purposes of Section D. If a license of intangible prope includes both a
license of a marketing intangible and a license of a productlon 1ntang1ble and the fees to be paid

in each instance aré not separately and reasonably stated in the contract, it is presumed that the
licensing fees are paid entirely for the license of the marketing intangible except to the extent that

the taxnaver or the Commissioner can reasonablv establish otherwiseé.

E. License of Intangible Property where Substance of Transaction Resembles a Sale of 'Gnods or

Services.

1. In general.
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'In some cases, the llcense of mtangrble propetty will resemble the sale of an eleCtronically-
delivered good or service rather than the license of a marketing intangible or a production

intangible. In these cases, the receipts from the licensing transaction are assigned by applying
the rules set forth in Section D(3)(2)(B)(2) and (3), as if the fransaction were a service
delivered to an individual or business customer or delivered electronically through an
 individual or business customer, as applicable. Examples of transactions to be assigned under
this Subsection 5 include, without limitation, the license of database access, the license ‘of
access to information, the license of digital goods (see Section D(7)(2)). and the license of
certain software (e.g.. where the transaction is not the license of pre-written software that is
treated as the sale of tangible personal property, see Section D(7)(1).

2. Sublicenses.

Pursuant to Section D(5)(1)(A). the rules of Section D(3)(2)(B)(3) may apply where a
taxpayer licenses intangible propetty t0 a customer that in turn sublicenses the intangible -
property to end users as if the transaction were a service delivered electromcally through.a
customer to end users. In partlcular= the rules set forth at Section D(3)2)(B)(3): that apply to
- services delivered electronically to a customer for purposes of resale and subseguent
electronic dehvery in substantlally identical form to end users or other recipients may also
apply with respect to licenses of intangible property for purposes of sublicense to end users.
For this purpose, the intangible property sublicensed to an end user shall not fail to be
substantially identical to the property that was licensed to the sublicensor merely because the
 sublicense transfers a reduced bundle of rights with respect to that property (e.g.. because the
sublicensee’s rights are limited to its own use of the propegy and do not include the ability to
grant a further sublicense), or because that propertv is bundled with additional services or
1tems of Dronertv :

3. Examp 1es: '

In these examples, unless otherwise stated,‘assume thatthe'taxpaver is taxable in each state to -~
which its receipts would be assigned. so that there is no requirement in these examples that

the receipts must be eliminated from the denominator of the taxpayer S recelpts factor. Also
assume that the customer is not a related Dartv o

" Example (3). Crayon Corp and D_ealer Co enter into a license contract under which
Dealer Co as licensee is permitted to use trademarks thatare owned by Crayon Corp - °
" in connection with Dealer Co's sale of certain products to retail customers. Under the
- contract, Dealer Co is required to pay Crayon Corp a licensing fee that is a fixed ‘
percentage of the total volume of monthly sales made by Dealer Co of products us1ng .
the Crayon Corp trademarks. Under the contract, Dealer Co is permitted to sell the Ny
products at multlple store locatlons, including: store locatlons that are both within and
",w1thout Vermont. Further, the hcensmg fees that are pa1d by Dealer Co are broken
outona per-store basis. The licensing fees paid to Crayon Corp by Dealer Co

: represent fees from the license of a marketing intangible. The portlon of the fees to be
* assigned to Vermont are determined by multiplying the fees by a percentage that

reflects the ratio of Dealer Co’s receipts that are derived from its Vermont stores =
relatrve to Dealer Co’s total recelpts See Sectlon Dg 5)B). .
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Example (ii). Program Corp. a corporation that is based outside Vermont. licenses

programming that it owns to licensees. such as cable networks, that in turn will offer
the programming to their customers on television or other media outlets in Vermont

* and in all other U.S. states. Each of these licensing contracts constitutes the license of

a marketing intangible. For each licensee, assuming that Program Corp lacks
evidence of the actual number of viewers of the programming in Vermont, the
component of the licensing fee paid to Program Corp by the licensee that constitutes
Program Corp’s Vermont receipts is determined by multiplying the amount of the
licensing fee by a percentage that reflects the ratio of the Vermont audience of the
licensee for the programming relative to the licensee’s total U.S. audience for the
programming. See Section D(5)(E). If Program Corp is not taxable in any state in -

which the licensee’s audience is located, the receipts are excluded fromi the

denominator of Program Corp’s recelpts factor. Note that the analysis and result as to

the state or states to which receipts are properly assigned would be the same to the

extent that the substance of Program Corp’s licensing transactions may be determmed

to resemble a sale of goods or services, 1nstead of the license of a marketmg

o ntang1b1e See Sectlon D(S)gE!

Momker Corj enters mto a 11cense contract with Wholesale Co.

Exdam, le 7ii).

‘Pursuant to the contract Wholesale Co is granted the right to use trademarks owned

by Moniker Corp to brand sports equipment that is to be manufactured by Wholesale
Co or an unrelated entity, and to sell the manufactured equipment to unrelated
companies that will ultimately market the equipment to consumers in a specific
geographic region, including a foreign country. The license agreement confers a
license of a marketlng 1ntang1ble, even though the trademarks in question will be

- affixed to property to be manufactured. In addition, the license of the marketing

intangible is for the right to use the intangible property in connection with sales to be
made at wholesale rather than directly to retail customers. The component of the
licensing. fee that constitutes the Vermont réceipts of Moniker Corp is determined by
multiplying the amount of the fee by a percentage that reflects the ratio of the
Vermont population in the specific geographic region relative to the total population
in that region. See Section D(5)(E). If Moniker Corp is able to reasonably establish
that the marketing intangible was materially used throughout a foreign country, then

the population of that country will be included in the population ratio calculation,

However, if Moniker Corp is unable to reasonably establish that the marketing

intangible was materially used in the forei in areas outside a particular

* major city; then none of the foreign country’s population beyond the population of
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‘taxable in any state (including a foreign coun

_consumers are locatcd= the receipts that would be assigned to that state are excluded
from the denommator of Moniker Cogg S recelpts factor . :

H‘e majOr city is include in the populatlon ratlo calculatlon If Moniker Cogg is not

in which Wholesale Co’s ultimate

Exan_zgle (iv). Formula, Inc and Apphance Co enter into a l1cense contract unde

which Appliance Co is permitted to use a patent owned by Formula. Inc to

‘manufacture appliances. The license contract specifies that Appliance Co is to pay

Formula, Inc a rovyalty that is a fixed percentage of the gross receipts from the

products that are later sold. The contract does not speciﬁ any other fees. The
appliances are both manufactured and sold in Vermont and several other states.
Assume the licensing fees are paid for the license of a production mtanglble= even




though the royalty is to be paid based‘upon the sales of a‘manufactured product (i.e., ‘
the license is not one that includes a marketing intangible). Because the

.Commissioner can reasonably establish that the actual use of the mtanglble property

takes place in part in Vermont, the royalty i is assigned based to the location of that use
rather than to locatlon of the licensee’s commercial domicile, in accordance with

- Section D(5)(A). It is presumed that the entire use is in Vermont except to the extent

that the taxpayer can demonstrate that the actual location of some or all of the use

takes place outside. Vermont.:Assuming that Formula. Inc can demonstrate the
percentage of manufacturing that takes place in Vermont using the patent relative to
the manufacturing in other states, that percentage of the total licensing fee paid to.

Formula, Inc under the: contract w111 constitute Formula, Inc s Vermont recerp_ts See
Sectron D(5YE).

Exalee (v). Axel Corp enters into a license agreement with Biker Co in which Biker

Co is granted the right to produce motor scooters using patented technology owned
by Axel Corp, and also to sell the scooters by marketing the fact that the scooters
were manufactured using the special technology. The contract is a license of both a

marketing and productlon 1ntang1ble= i.e., a mixed intangible. The scooters are
manufactured outside Vermont. Assume that Axel Corp lacks actual information

regarding the proportion of Biker Co.’s receipts that are derived from Vermont

customers. Also assume that Biker Co is granted the right to sell the scooters in a

U.S. geographic region in which the Vermont population constitutes 25% of the total
population during the period in question. The licensing contract requires an upfront
licensing fee to be paid by Biker Co to Axel Corp and does not specify what -
percentage of the fee derives from Biker Co's right to use Axel Corp's patented

“technology. Because the fees for the license of the marketing and production - -

intangible are not separately and reasonably stated in the contract, it is presumed that
the licensing fees are paid entirely for the license of a marketing intangible, unless

either the taxpayer or Commissioner reasonably establishes otherwrse Assummg that

" neither party establishes otherwise, 25% of the hcensmg fee constitutes Vermont

o recelpts See Sectlon D(YB)(D).

Examg' le (vi). Same facts as Example 5, except that the license contract specifies

separate fees to be paid for the right to produce the motor scooters and for the right to

- sell the scooter_s by marketing the fact that the scooters were manufactured using the
 special technology. The licensing contract constitutes both the license of a marketing
~ intangible and the license of a production intangible. Assuming that the separately

stated fees are reasonable, the Commissioner will: (1) assign no part of the licensin

fee paid for the production intangible to Vermont, and (2) assign 25% of the licensing ‘
- fee Dald for the marketlng 1ntan21ble to Vermont See Sectron D( 5)(D)

i), : whlch 18 based outsrde Vermont“ enters into -
franchise contracts w1th franchisees that agree to operate Better Burger restaurants as

-franchisees in various states. Several of the Better Burger. Corp franchises are in -

" Vermont. In éach case. the franchise contract between the individual and Better
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Burger provides that the: franchisee is to pay Better Burger Corp an upﬁront fee for the ..

receipt of the franchise and monthly franchise fees. which cover, among other things,
the right to use the Better Burger name and service: marks, food processes and

ooklng know-how, as well as fees for management services. The upfront fees for the -
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reeeip' t of the Vermont franchises constitute fees paid for the licensing of a marketing

- intangible. These fees constitute Vermont receipts because the franchises are for the

right to make Vermont sales. The monthly franehise fees paid by Vermont
franchisees constitute fees paid for (1) the license of marketing intangibles (the Better
Burger name and service marks), (2) the license of production intangibles (food

processes and know-how) and (3) personal services (management fees). The fees paid

for the license of the marketing intangibles and the production intangibles constitute

Vermont receipts because in each case the use of the intangibles is to take place in

Vermont. See Section D(5)(B).(C). The fees paxd for the personal services are to be

assigned pursuant to Sectlon D(3).

'Online Corp.aco oration based outside Vermont, licenses an

Example (viii).

' mformatlon database through the means of the Internet to individual customers that

are resident in Vermont and in other states. These customers access Online Corp’s
information database primarily in their states of residence. and sometimes, while
traveling. in other states. The license is a license of intangible property that resembles
a sale of goods or setvices and are assigned in accordance with Section D(5)( E). If

Online Corp can determine or reasonably approximate the state or states where its
database is accessed, it must do so. Assuming that Online Corp cannot determine or

reasonably approximate the location where its database is accessed, Online Corp must

assign the receipts made to the individual customers using the customers’ billing
addresses to the extent known. Assume for purposes of this example that Online Corp
knows the billing address for each of its customers. In this case, Online Corp’s

*receipts from sales made to its individual customers are in Vermont in any case in

which the customer’s billing address is in Vermont. See SectiionD(3 )1)(B).

Example (ix). Net Corp, a corporation based outside Vermont. licenses an information

database through the means of the Internet to a business customer, Business Corp. a
company with offices in Vermont and two neighboring states. The license is a license
of intangible property that resembles a sale of goods or services and are assigned in
accordance with Section D(5)(E). Assume that Net Corp cannot determine where its
database is accessed but reasonably approximates that 75% of Business Corp’s

database access took place in Vermont, and 25% of Business _Com’s database access
took place in other states. In that case, 75% of the receipts from database access is 1n

Vermont. Assume alternatively that Net Corp lacks sufficient information regarding
the location where its database is accessed to reasonably approximate the location. -
Under these circumstances, if Net Corp derives 5% or less of its receipts from
database access from Business Corp, Net Corp must assign the receipts to the state

where Business Corp principally managed the contract, or if that state is not

reasonably determinable to the state where Business Corp placed the order for the

services. or if that state is not reasonably determinable to the state of Business Corp’s

A billing address. If Net Corp derives more than 5% of its receipts from database access

from Business Corp. Net Corp is required to 1dent1& the state in which its contract of
sale is principally managed by Busmess Com and must assign the receipts to that -

state.

Example (x). Net Corp, a corporation based outside Vermont, licenses an information
database through the means of the Internet to more than 250 individual and business

- customers in Vermont and in other states. The license is a license of intangible



property that resembles a sale of goods or services and receipts from that license are
‘assigned in accordance with Section D(5)(5). Assume that Net Corp cannot determine
or reasonably approximate the location where its information database is accessed. -
Also assume that Net Corp does not derive more than 5% of its receipts from sales of
database access from any single customer. Net Corp may apply the safe harbor stated
in Section D(3)(2)(B)(2)(b)(iv). and may assign its receipts to a state or states using
_each customer’s billing address. If Net Corp is not taxable in one or more states to -
which some of its receipts would be.otherwise assigned, it must exclude those
receipts from the denominator of its receipts factor '

Example (xi). Web Corp, a corporation based outside of Vermont, licenses an
Internet-based information database to business customers who then sublicense the
database to individual end users that are resident in Vermont and in other states.
These end users access Web Corp’s information database primarily in their states of

residence. and sometimes, while traveling, in other states. Web Corp’s license of the
database to its customers includes the right to sublicense the database to end users,

while the sublicénses provide that the rights to access and use the database are limited
" to the end users® own use and prohibit the individual end users from further
sublicensing the database. Web Corp receives a fee from each customer based upon

the number of sublicenses issued to end users. The license is a license of intangible
property that resembles a sale of goods or services and are assigned by applying the

“rules set forth in Section D(3X2)(B)(3). See Section D(S)(E). If Web Corp can
determine or reasonably approximate the state or states where its database is accessed
.by end users, it must do so. Assuming that Web Corp lacks sufficient information
from which it can determine or reasonably approximate the location where its -
database is accessed by end users, Web Corp must approximate the extent to which
its database is accessed in Vermont using a percentage that represents the ratio of the
'Vermont population in the specific geographic area in which Web Corp’s customer -
sublicenses the database access relative to the total population in that area. See
Section D(3)( 2)(B)( 3)(e)(i). : :

16) Sale of Intanglble Progeﬁy

(D Assignment of Rec'eipts. _

The assignment of receipts to a state or states in the instance of a sale or exchange of intangible -~
property depends upon the nature of the intangible property sold. For purposes of this Section 6, a

sale or exchange of intangible property ‘includes a license of that property where the transaction is

treated for tax purposes as a sale of all substantial rights in the property and the receipts from .

transaction are not contingent on the productivity, use or d1svos1t10n of the property. For the rules

that apply where the cons1deratlon for the transfer of rights is contmgent on the productwlgg, use or

dis osmon of the property. see SectlonD 5 A

(A) Contract nght or Govemment Llcense that Authorlzes Busmess Act1V1tv in Sneclﬁc
Geogravhlc Area : .

_ In the case of a sale or exchange of 1ntang1ble property where the property sold'or exchanged
is a contract right, government license or similar intangible property that authorizes the

holder to ¢onduct a business activity in a specific geographic area, the receipts from the sale.

[DRAFT] 58



are assigned to a state if and to the extent that the intangible property is used or is authorized

to be used within the state. If the intangible property is used or may be used only in this state
the taxpayer shall assign the rece1pts from the sale to Vermont. If the intangible property is
used or is authorized to be used i in Vermont and one or more other states, the taxpayer shall
assign the recelpts from the sale to Vermont to the extent that the intangible property is used
in or authorlzed for use in Vermont, through the means of a reasonable approxnnatxon;

(B) Sale that Resembles a License ( Recemts are Contingent on Product1v1tv Use or

D1spos1t1on of the Intanglble Property).

Inthe case of a sale or exchange of intangible property where the receipts from the sale or
exchange are contingent on the Qroductivit_\g, use or disposition of the property, the receipts

from the sale are assigned by applying the rules set forth in Sect1on 5 (pertaining to the

~ license or lease of 1ntang1ble propem)

(9] Sale that Resembles a Sale of Goods and Services. |

_In the case ofa sale or exchange of intangible property where the substance of the transactlon
resembles a sale of goods or services and where the recelp_ts from the sale or exchange-do not
derive from payments contingent on the productivity, use or disposition of the property, the

receipts from the sale are assigned by applying the rules set forth in Section D(5 }E)(relating

- to licenses of mtang1ble property that resemble sales of goods and services). Examples of

these transactions include those that are analogous to the hcense transactions c1ted as

examples in Sectlon D(5 )gE)
(D) Excluded Receipts.

Receipts from the sale of intangible prop_em are not included in the. rece1pts factor in any
case in which the sale does not give rise to receipts within the meaning of Section
D(1)(D)(8). The sale of intangible property that is excluded from the numerator and
denominator of the taxpayer’s receipts factor under this provision includes, without
limitation, the sale of a partnership interest, the sale of business “goodwill.” the sale of an
agreement not to compete; or similar intangible value. Also, in any instance in which, the
state to which the receipts from a sale is to be assigned can be determined or reasonably
approximated. but where the taxpayer is not taxable in such state, the receipts that would -
otherwise be ass1gned to such state shall be excluded from the numerator and denominator of

the taxpayer’s recemts factor. -

(E) Examples.

In these exalees unless otherwise stated assume that the taxna?er is taxable in each state to

which some of its recelpts would be assigned, so that there is no requirement in these
xamples that the receipts to other states must be excluded from the taxp_ayer s denominator.

- Example (i). Airline Corp, a corporation based outside Vermont. sells its r1ghts to use several
- gates at an airport located in Vermont to Buyer Corp, a corporation that is based outside

Vermont, The contract of sale is negotiated and signed outside of Vermont. The receipts from
the sale are in Vermont because the intangible property sold is a contract right that authorizes

the holder to conduct a business activity solely in Vermont. See Section D(6)(1).
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.a corporation based outside Vermont, sells a license issued b

the Federal Communications Commission (FCC) to operate wireless telecommunications

services in a designated area in Vermont to Buyer Corp. a corporation that is based outside

Vermont. The contract of sale is negotiated and signed outside of Vermont. The receipts from
the sale are in Vermont because the intangible property sold is a government license that
authorizes the holder to conduct business activity solely in Vermont. See Section D(6)(1)(A).

Example (iii). Same facts as in Example 2 except that Wireless Corp sells to Buyer Corp an

FCC license to operate wireless telecommunications services in a designated area in Vermont
and an adjacent state. Wireless Corp must attempt to reasonably approximate the extentto -
which the intangible property is used in or may be used in Vermont. For purposes of making

this reasonable approximation, Wireless Corp may rely upon credible data that identifies the
percentage of persons that use wireless telecommumcatxons in the two states covered bV the
l1cense See Section D(6)(1)(A).

‘Example (iv). Same facts as in Example 3 eXcept that Wireless Corp is not taxable in the
adjacent state in which the FCC license authorizes it to operate wireless telecommunications -

services. The receipts paid to Wireless Corp that would be assigned to the adjacent state must
- be excluded from the denominator of Wireless Corp’s receipts factor.

Example (v). Sports League Corp, a corporation that is based outside Vermont, sells the
rights to broadcast the sporting events played by the teams in its league i in all 50 U.S. states to

Network Corp. Although the games played by Sports League Corp will be broadeast in all 50

 states, the games are of greater interest in the northeast region of the country, including -
Vermont. Because the intangible property sold is a contract right that authorizes the ‘holder to
conduct a business activity in a specified geographic area, Sports League Corp must attempt -
to reasonably approximate the extent to which the intangible property is used in or may be
used in Vermont. For purposes of making this reasonable approximation, Sports League Corp
may rely upon audience measurement information that identifies the percentage of the '

- audience for its sporting events in Vermont and the other states. See Section D(6)(1)(A).

Example (vi). Same facts as in Example 5, except that Sports League Corp is not taxable i'n‘ ,

one state. The receipts paid to Sports League Corp that would be assigned to that state must
be excluded from the denommator of Sports League Cogg s recelpts factor "

Example (vii). Inventor Corp, a corporatlon that is based outs1de Vermont sells patented
‘technology that it has developed to Buyer Corp. a business customer that is based in
Vermont. Assume that the sale is not one in ‘which the recen)ts derive from payments that are
_contingent on the Droduct1v1tv use or dlsDos1t1on of the Dronertv See Section D(6)( l)(Al
Inventor Corp understands that Buver Corp is likely to use the Datented technolo;zv in
Vermont, but the patented technology can be used anywhere (i.e., the rights sold are not .
rights that authorize the holder to conduct a business activity in

The rece1pts from the sale of the patented technology are excluded from the numerator and
denommator of Inventor Corp’s recei ts factor See Sectlon D(6)(1)(D).

) SDec1al Rules

(1) Software Transactions.
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A license or sale of pre-written software for purposes other than commercial reproduction (or
other exploitation of the intellectual property rights) transferred on a tangible medium is
treated as the sale of tangible personal property, rather than as either the license or sale of
intangible property or the performance of a service. In these cases, the receipts are in .
Vermont as determined under the rules for the sale of tangible personal property set forth
under Section D(2) and related regulations. In all other cases. the receipts from a license or

" sale of software are to be assigned to Vermont as determined otherwise under Section D.
(e.g.. depending on the facts. as the development and sale of custom software. see Section
D(5)(B). as a license of a marketing intangible, see Section D(5)(B), as a license of a
production intangible. see Section D(5)(C). as a license of intangible property where the
substance of the transaction resembles a sale of goods or services; see Section D(5)(E) or as a
sale of intangible property. see Section D(6). o

(2) Sales or Licenses of Digital Goods or Services.

In the case of a sale or license of digital goods or services, including. among other things, the
sale of various video, audio and software products or similar transactions. the receipts from
the sale or license are assigned by applying the same rules as are set forth in Section D(3)(2)
*or (3), as if the transaction were a service delivered to an individual or business customer or
delivered through or on behalf of an individual or business customer. For purposes of the

analy Sis, it is not relevant what the terms of the contractual relationship are or whether the
sale or license might be characterized, depending upon the particular facts, as, for example,

the sale or license of intangible pro’pem_ or the performance of a service. See Section D(5)(E)
and Section D(6)(1)}(C). ‘ T o

Section E. (¢} Non-apportionable Income

{eyNenbusiness Non-apportionable income will be allocated to the state in which the income
producing assets are located. If the income producing asset has no situs, the income will be allocated
to the state of commercial domicile, the prineiple-principal place from which the business is directed
or managed. ’ i ‘
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Section F. (6 Discretiunarv Adjustment of Vermont Appdrti’onment Percentage

- (A). General. Generally the apportionment formula will result in a fair apportionment of the
taxpayer’s income within and without Vermont. However, due to the nature of certain businesses the
formula may not result in an equ1table allocation of i income. In such cases, the taxpayer may petition
for, or the commissioner may require: :

(1) Separate accountmg,

(2) the exclusion or modification of any one or more er-al-of the factors;

(3) the inclusion of one or more additional factors which wrll fairly represent the taxpayer s
business activity in this state; or

“(4) the employment of any other method to effectuate an equltable apportlonment of the
taxpayer ] mcome :

Section G. Special Rules

‘ '11) Specnal Rules: Property Factor. The following special rules are established in resgect to the

_'DI‘ODeI‘tV factor of the apportionment formula:

1A) If the subrents taken into account in determining the net annual rental rate under Sectron
- B(6) produce a negative or clearly inaccurate value for any item of properﬂ, another method

" which will properlv reflect the value of rented property may be required bv the
Commissioner or reguested by the taxpayer

In no case, however, shall the value be less than an amount which bears the same ratio to the
annual rental rate paid by the taxpayer for the property as the fair market value of that portion .
of the property used by the taxnaver bears to the total fair market value of the rented

proper [y

- Example: The taxpayer rents-a 10-story building at an annual rental rate of $1.000.000.
Taxpayer occupies two stories and sublets eight stories for $1,000=000 a year. The net annual
rental rate of the taxpayer must not be less than two-tenths of the taxpaver s annual rental rate
for the entire year, or $200 000 :

( B) If nropertv owned bv others is used by the taxpayer at no charge or rented: by the taxpayer
for a nominal rate, the net annual rental rate for the propertv shall be determmed on the basrs _‘
of a reasonable market rental rate for the Droneltv

(2). Special Rules: ‘Truck‘i‘ng Companles. B

s

The followin;i special rules are established with respect to trucking companies:

A)In General. As used in this re rulation, the term "trucking company" means a motor
common carrier, a motor contract carrier, or an express carrier which primarily transports

tangible personal property of othets by motor vehicle for compensation. Where a trucking
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company has income from sources both within and without this state, the amountof =~
apportionable income from sources within this state shall be determined pursuant to this -
regulation. In such cases, the first step is to determine what portion of the trucking
company's income constitutes "apportionable" income and what portion constitutes "non-
apportionable" income under 32 VSA §5833 and Regulation §1.5833(A) thereunder. Non-
apportionable income is directly allocable to specific states pursuant to the provisions of 32
VSA §5833. Apportionable income is apportioned among the states in which the business is

conducted and pursuant to the property, payroll, and sales apportionment factors set forth in
this regulation. The sum of (i) the items of non-apportionable income directly allocated to

this state and (ii) the amount of apportionable income attributable to this state constitutes th:
amount of the taxpayer's entire net income which is subject to tax in this state.

(B) Ap‘poftionable and Non-apportionable Income. For definitions, rules, and examples

for determining annortionable and non-apportionable income, see Section A.

o -

- (©) Apportionment of Income

'

(1) In General. The property factor shall be determined in accordance with Section B. the

pavroll factor in accordance with Section C. and the sales-factor in accordance with Section
D, inclusive, except as modlﬁed by this regulatlon

(2) The Propem Factor

A. Property Valuation. Owned property shall be valued» at its original cost and property
rented from others shall be valued at eight (8) times the net annual rental rate in accordance
‘w1th Section B.

B. General Deﬁmtlons The following deﬁnmons are appllcable to the numerator and
denominator of the property factor, as well as other apportionment factor descriptions:

1. "Average value" of property means the amount detennined by averaging the values
at the beginning and end of the income tax year, but the Commissioner may require
the averaging of monthly values during the income year or such averaging asis’

necessary to reflect properly the average value of the trucking company's property.

(Section B).

2. "Mobile property" means all motor vehlcles= including trailers, engaged d1rectly in
the movement of tangible personal propeg_t_v

3.A "mobile proper_ty mile" is the movement of a unit of mobile property a distance

of one mlle whether loaded or unloaded

4. "Original cost" is deemed to be the basis of the property for federal income tax
purposes gpriof to any federal income tax adjustments, except for subsequent capital
additions, improvements thereto, or partial dispositions): or, if the property has no '
such basis, the valuation of such property for Interstate Commerce Commission .
purposes. If the original cost of property is unascertainable under the foregoing
valuation standards, the property is included in the property factor at its fair market
value as of the date of acquisition by the taxpayer. (See Section B(2).)
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5. "Property used during the course of the income year" includes property which is
available for use in the taxpayer's trade or business during the income year.

6. The "value" of owned reél and tan ible yersonal property means its original cost.
(See Section B(2).) , . , e o

7. The "value" of rented real and tangible personal property means the pfoduct of
eight (8) times the net annual rental rate. (See-Section B(4).) ’ '

C. The Denominator and Numerator of the Property Factor. The denominator of the property
factor shall be the average value of all of the taxpayer's real and tangible personal property
owned or rented and used during the income year. The numerator of the property factor shall
be the average value of the taxpayer's real and tangible personal property owned or rented
and used in this state during the income year. In the determination of the numerator of the
propetty factor, all property, except mobile property as defined in this regulation, shall be
included in the numerator of the property factor in accordance with Section B.

_ Mob11e proper_ty, as defined in this regulatlon= Whlch is located solely w1th1n thls state durlng

the income vear shall be mcluded in the numerator of the Dronertv factor

- Mobile prop_eg as defined in this regulatlon, which is located w1th1n and without this state

during the income vear shall be included in the numerator of the property factor in the ratio

- which mobile property miles in the state bear.to the total mobile property miles.
(3) The Payroll Factor. The denom.inatoAr'ofl the payrdll factor is the compensation paid

everywhere by the taxpayer during the income year for the production of apportionable
income. The numerator of the payroll factor is the total compensation paid in this state during

the i 1ncome year by the taxpayer With respect to all personnel, except those performmg
services within and without this state, compensation paid to such emnlovees shall be 1ncluded

in the numerator as nrovxded in Sectlon C

With respect to p_ersonnel performing.- services within and without this state, compensation
paid to such. eleovees shall be included in the numerator of the payroll factor in the ratio

' which their services performed in this state bear to thelr services performed everywhere
based on mob11e propertv mlles -

14) The Sales gRevenue) Factor '

» A In General All revenue derlved from transactlons and activities in the regular course of ‘
the taxpayer's trade or busmess which produce am)ortlonable income shall be mcluded in the

. denommator of the revenue factor. ( See Sectlon A. )

The numerator of the revenue factor is the total revenue of the taxpayer in this state during

the income year. The total state revenue of the taxpayer, other than revenue from hauling
freight, mail, and express. shall be attributable to this state in accordance with Section D. -
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B. Numerator of the Sales (ReVenue) Factor From Freight, Mail, and Express. The total
revenue of the taxpayer attributable to this state during the i income year from haulmg frelght=
maijl, and express shall be:

1. Intrastate: All receipts from any shipment whlch both originates and terminates w1th1n this

state: and

2. Interstate: That portion of the receipts from movements or shipments passing through,

into, or out of this state as determined by the ratio which the mobile property miles traveled

* by such movements or shipments in this state bear to the total mobile property miles traveled

by movements or shlpments from pomts of origin to destination.

Records. The taxpaver shall mamtaln the records necessary. to identify mobile prope
and to enumerate by state the mobile property miles traveled by such mobile property as

those terms are used in this regulation. Such records are sub]ect to review by the Vermont
Department of Taxes or its agents :

E De Mlmmls Nexus Standard. Notwithstanding any provision contained herein, this

Section G(Z) shall not apply to require the apportlonment of income to thls state if the
ruckmg company durmg the course of the income tax year neither:

a. OWnSs nor rents any real' or per‘sonal propem in this state, except mobile property: nor

b. makes any pick-ups or deliveries within this state: nor

c. travels more than tWeth-ﬁve' thousand mobile property miles within this state; provided ‘
that the total mobile property miles traveled within this state during the income tax year do

not exceed three percent of the total mobile property mlles traveled in all states by the
trucking company durmg that nerlod nor

d. makes more than t_welve trips into this state.

(3) Special Rules: ‘Television and Radio Broadcasting

The following special rules are established with respect to the apportionment of income from
" television and radio broadcastlng by a broadcaster that is taxable both i in thls state and in one-or more

other states

(A)In General When a person in the business of broadcastmg film or radio grogxammlng_., whether
through the pubhc airwaves, by cable, direct or indirect satellite transmission or any other means of

communication, either through a network (including owned and affiliated stations) or through an

affiliated, unaffiliated or independent television or radio broadcasting station, has income from

sources both.within and without this state, the amount of apportionable income from sources within
this state shall be determined pursuant to 32 VSA §5833 and the regulatlons issued thereunder by this

state except as modlﬁed by th1s regulatlon
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(B) Agportlonable and Non-ap_portlonable Income For definitions, regulations and examples for

determining whether income shall be classified as "apportlonable" or "non—apportlonable income.
see Reg §1.5833 SectlonA S ’

- C) Definitions. The followmg definitions are applicable to the terms contained in this regulation, ',
unless the context clearly requires otherwise.

(i) "Film" or "film programming" means any and all performances, events or productions
telecast on television, including but not limited to news, sporting events, plays, stories or other
literary, commercial, educational or artistic’ works, through the use of video tape, disc or any
other type of format or medium.

Each episode of a series of films produced for television shall constitute a separate "film"
notwithstanding that the series relates to the same principal subject and is produced durmg one or

more tax periods.

(i) "Outer-jurisdiCtional" property means certain types of tangible personal property, such as
orbiting satellites. undersea transmission cables and the like. that are owned or rented by the
taxpayer and used in the business of telecasting or broadcastmg but which are not physically

located in any partrcular state.

(iii) "Radio" or "radio programming” means any and all performanceés, events or productions
broadcast on radio, including but not limited to news, sporting events, plays, stories or other
literary, commercial, educational or artistic works through the use of an audro tape. disc or any
other format or medium. : :

Each emsode of a series of radlo programming produced for radio broadcast shall const1tute a
separate "radio programming" notwithstanding that the series relates to the same nrmcmal sublect
and is Droduced during one or more tax nertods

"Release" of “in release” means the lac1n of film or radio programming into service. A

film or radio program is placed into service when it is first broadcast to the p rima_ry audience for

which the program was created. Thus, for example. a film is placed in service when it is first

gubhcly telecast for entertainment. educational, commer01al= art1stxc or other purpose Each
episode of a television or radio series is placed in service when it is first broadcast. A program is

not placed in service merely because it is completed and therefore in a condition or state of
readiness and availability for broadcast or, merelv because it is prev1ewed to Drospectwe

SDOl’lSOI’S OI' purchasers

' 1 ). "Rent" shall 1nclude hcense fees or other payments or cons1derat1on Qrovrded in exchange for -
" 'the broadcast or other use of telev1s1on or radio programmlng : -

vi) A "subscrlber" toa cable telev1s1on system is the 1nd1V1dual res1dence or other outlet wh1ch is
the ultimate remplent of the transmtssron

(vii) "Telecast" or "broadcast" ( sometimes used interchangeably with respect to television) means
the transmission of television or radio programming, respectively, by an electronic or other signal
conducted by radio waves or microwaves or by wires, lines. coaxial cables, wave guides. fiber
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optics, satellite transmissions directly or indirectly to viewers and listeners or by any other means

of communications.

[1))] Apgortionment of Income.

(i) In General. The property factor shall be determined in accordance with Section B, the payroll
factor in accordance with Section C, and the sales factor in accordance with Section D, except as
modified by this Section G(3). ’

(ii) The Properg Factor.
A. In General

1. In the case of rented studios, the net annual rental rate shall include only the amount of the

basic or flat rental charge by the studio for the use of a stage or other permanent equipment
such as sound recording equipment and the like; except that additional equipment rented "
from other sources or from the studio not covered in the basic or flat rental charge and used
for one week or longer (even though rented on a day-to-day basis) shall be included. Lump-

- sum net rental payments for a period which encompasses more than a s1ng1e income year
shall be assigned ratably over the rental Derlod

2. No value or cost attributable to any outer-jurisdictional, film or radio Qrogrammmg
property shall be included in the property factor at any time.

B. Property F actor Denominator.

1. All real property and tangible personal property gother thah outer-jurisdictional and film
- orradio programming property). whether owned or rented. Whlch is used in the business
shall be included in the denominator of the property factor. )

2. Audio or video cassettes. discs or similar medium containing film or radio programmmg
and intended for sale or rental by the taxpayer for home viewing or listening shall be
included in the propetrty factor at their original cost. To the extent that the taxpayer
licenses or otherwise permits others to manufacture or distribute such cassettes, discs or

other medium contammg film or radio programming for home Vlewmg or listening, the
value of said cassettes, discs or other medium shall include the license. rovaltv or other

fees received by the taxpayer capitalized at a rate of eight times the gross reccmts derived
therefrom durmg the income year. :

3. Outer-jurisdictional. film and radlo programming property shall be excluded frorh the

denominator of the property factor.

C. Property Factor Numerator.

1. With the exception of outer-jurisdictional, film and radio programming property, all real

and tangible personal property owned or rented by the taxpayer and used in this state during

the tax period shall be included in the numerator of the property factor as provided in Section
B, . , ‘ .
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: Outer-]urlsdlctronal, film and rad1o programmmg property shall be excluded from th
numerator of the property factor. -

Examglev: XYZ Television Co. has a total \ralue of all of its property evemyhere of

$500.000.000. including a satellite valued at $50.000.000 that was used to telecast \
‘programming into this state and $150,000,000 in film property of which $1.000.000's worth

was located in this state the entire year. The total value of real and tangible personal property,

other than film programming property, located in this state for the entire i/'ncome year was
valued at $2.000.000; and the movable and mobile property described in subparagraph C.1.

was determined to be of a value of $4,000.000 ‘and such movable and mobile property was

used in this state for 100 days. The total value of property to be attributed to this state would
be determined as follows : : «

Value of property permanently in state: $2.000.,000 -

Value of mobile and movable property: (100/365 or .2739 x $4.000.000): $1,095.600

‘Total value of property to be included in the state's property factor. numerator ( outer-
jurisdictional and film property excluded): $3.095.600

Total value of property to be used in the denominator ($500,000. 000 $200 000.000)

$300,000,000
Total property factor ( $3 095, 600/$300 000 000) .0103

(iiii) The Payroll Factor.

A. Payroll Factor Denominator.

The denominator of the payroll factor shall include all compensation, including residual and
~ profit participation payments, paid to employees during the income year. including that paid
- to-directors, actors newscasters and other talent in their status as emplovees

'B. Pavroll Factor Numerator

‘ Comnensatron for all employees shall be attrrbuted to the state or states as may determmed
by the apphcatron of the prov1srons of Sectron C. :

glv)‘The Sales Factor.

A. Sales Factor Denominator

The denomlnator of the sales factor shall include the total gross receipts derlved by the
taxpayer from transactions and activity in the regular course.of its trade or business, excent

' ecerpts excluded under these regulatrons

B. Sales Factor Numerator.

The numerator of the sales factor shall include’ all gross receipts of the taxnaver from sources .
within th1s state 1nclud1n9 but not limited to the following:

1. Gross recelpts, 1nclud1ng advertlsrng revenue, from telev1s1on ﬁlm or radro programmrng
in release to or by telev1s1on and rad1o stat1ons located. in this state.
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2 Gross receipts, including advertising revenue, from television film or radlo programming
in release to or by a television station glndep_endent or unaffiliated) or:network of stations
for broadcast shall be attributed to this state in the ratio (hereafter "audience factor") that
the audience for such station (or owned and affiliated stations in the case of networks)
located in this state bears to the total audlence for such station (or owned and afﬁhated

stations in the case of networks).

_ The audience factor for television or radio programining shall be determined by the ratio

that the taxpaver's in-state viewing (listening) audience bears to its total viewin

(listening) audience. Such audience factor shall be determined either by reference to the

" books and records of the taxpaver or by reference to published rating statistics, provided

the method used by the taxpayer is consistently used from year to year for such purpose

and fairly represents the taxnaver’s activity in the state.

3. Gross receipts from film p_rogrammlng in release to or by a cable television system shall

be attributed to this state in the ratio (hereafter "audlence factor") that the subscribers for

such cable television system located in this state bears to the total subscribers of such
cable television system. If the number of subscribers cannot be accurately determined
from the books and records maintained by the taxpayer, such audience factor ratio =
shall be determined on the basis of the applicable year's subscription statistics located

-in published surveys., provided that the source selected is con51stentlv used from year
to year for that purpose.

4. Receipts ‘fro'm‘ the sale, rental, licensing or other disposition of audio or video
cassettes. discs, or similar medium intended for home viewing or hstenmg shall be
ncluded in the sales factor as provided in SectionD. - .

4. Special Rules Fmanclal Instltutlons Sublect to Net Income Tax

- A.The following special rules are established with respect to financial institutions. This section
applies to financial institutions as defined in this section not subject to the Franchise Tax on
Financial Institutions under 32 V.S.A. § 5836 because entities subject to that tax are not subject
to tax under 32 V.S.A. § 5832, as described in 32 V.S.A. § 5836(g). However, even financial
- institutions subject to tax under 32 V.S.A. § 5836(g) must be included in affiliated groups for
unitary combined reporting, but the factors of these financial institutions are not included in the

Vermont numerator. For purposes of calculating the denominator, these special rules for

financial institutions shall be used.

(1) Except as otherwise specifically provided, a financial institution whose business activity is
taxable both within and without this state shall all'ocate ahd apportion its net income as m_‘ovid’ed
in this Section G(4). All items of nonapportionable income (income which is not includable in’

the apportionable income tax base) shall be allocated pursuant to the provisions of Section E. A
financial institution organized under the laws of a foreign country, the Commonwealth of Puerto

Rico, or a territory or possession of the United States whose effectively connected income (as
defined under the Federal Internal Revenue Cc_)de) is taxable both within this state and within
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' another state, other than the state in which it is orgamzed, shall allocate and apporuon its net -
1ncome as p_rov1ded in this Section. '

( 2) All apportionable income (1ncome Wthh is mcludable in the apportionable income tax base)

shall be apportloned to this state by multiplying such income by the ap_portronment percentage.
The apportionment percentage is determined by Section A of thlS Regulation.

3) Each factor shall be computed accordlng to the method of accountrng (cash or accrual ba51s)

used- bV the taxpayer for the taxable vear.

S @If the allocation and apportronment provisions of th1s Regulation do not falrly represent the
extent of the taxpayer's business activity in this state, the taxpayer may petition for or the ‘
Commlssmner may regulre, in respect to all or any part of the taxpayer's business activity, if

reasonable:

(a) separate accountin‘g;
(b) the exclusion of any one or more of the factors, k o _
(c) the inclusion of one or more additional factors Whlch will falrly represent th

' taxpayers busmess activity in thls State: or

gd) the employment of any other method to effectuate an equitable allocatlon and

amoortronment of the taxnaver S mcome

: B Deﬁmtlons

As used in this Section G( 3) unless the context otherw1se requ1res

(a) "Billing address" means the location indicated in the books and records of the "
taxpaver on the first day of the taxable"Vear (or on such later date in the taxable year
when the customer relationship began) as the address where anv notice, statement and/or

bill relatmg toa customer s-account is mailed. _
(b) "Borrower or credit card holder located in this state" meansi

) aborroWer other than a credit card holder, that is engaged in a trade or
busmess which mamtams its commercral domicile in this state; or

(Qa borrower that is not engaged 1n a trade or busmess ora credlt card holder ,
whose billing address is 1n thls state : St ' '

"Card issuer's rermbursement fee means the fee a taxpayer receives from a
merchant's bank because one of the persons to whom. the taxpayer has issued a. credlt

 debit, or similar g[pe of card has charged merchandise or services to the card.

(d) "Commer01al domlclle ‘means:

_ 1 the headquarters of the trade or business, that is, the lace from Wthl’l the
~ " trade or business is principally managed and directed; or :
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(2) if a taxpayer is organized under the laws of a foreign country, or of the
Commonwealth of Puerto Rico, or any territory or possession of the United .
States, such taxpayer's commercial domicile shall be deemed for the puggoses of
~ this [Act] to be the state of the United States or the District of Columbia from
which such taxpayer's trade or business in the United States is principally
managed and directed. It shall be presumed, sub]ect to rebuttal, that the location
from which the taxpayer's trade or business is p_rlnmpally managed and-directed is
the state of the United States or the District of Columbia to which the greatest
number of employees are regularly connected or out of which they are working, -

irrespective of where the services of such employees are performed, as of the last
day of the taxable vear. :

() "Compensation" means wages, salaries, commissions and any other form of
remuneration paid to employees for personal services that are included in such
“employee's gross income under the Federal Internal Revenue Code. In the case of
employees not subject to the Federal Internal Revenue Code, ¢.g.. those employed in
foreign countries, the determination of whether such payments would constitute gross

income to such emplovees under the Federal Internal Revenue Code shall be made as
though such emp_loyees were sub]ect to the Federal Internal Revenue Code.

(f) "Credit card" means a card, or other means of prov1d1ng 1nformatron, that entitles the

holder to charge the cost of purchases, or a cash advance, agamst a hne of credit.

'( o) “Debit card” means a card, or other means of providing 1nformatron that enables the
holder to charge the cost of purchases, or a cash withdrawal; agamst the holder’ S bank
‘account or a remaining balance on the card. ‘

(h) "Employee" means, with respect t0 a partlcular taxpayer, any individual who under

the usual common-law rules applicable i in determining the employer-employe

_relatlonshm has the status of an emplovee of that taxpayer

i) "Financial institution" means any taxable corporation described below not subject to
the Franchise Tax on Financial Institutions under 32 V S:A. 7 /

(1) Any cor_“poratron or other bus1ness entlg registered under state law as a bank
‘holding company or reglstered under the F ederal Bank Holdmg Company Act of

1956, as amended, or registered as a savings and loan holding company under the
Federal National Housm,q Act, as amended; '

Q) A nat10na1 bank orgamzed and ex1st1ng asa natronal bank association pursuant
to the provisions of the National Bank Act, 12 U.S.C. §821 et seq.: ,

" A savi‘ngs association or federal savings bank as defined in the Federal
Deposit Insurance Act, 12 U.S.C.§ 1813(b)(1); i

4) Any bank or thrlft institution mcorporated or organized under the laws of any

state
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5) Any corporation organized under the rovisions of 12 U.S.C. §§611 to 631. - -

(6) Any agency or branch of a foreign depository as defined in 12 U.S.C. §3101;

(7) A production credit association organized under the Federal Farm Credit Act

of 1933, all of whose stock held by the Federal Production Credit Cogporation has
‘ been retired; '

‘ (8) Any corporatlon whose Votlng stock is more than fifty percent (5 0%) owned,
directly or indirectly. by any person or business entity described in subsections (1
through (7) above. ' '

9) A corporation or other business entity that derives more than fi ercent

(50%) of its total gross income for financial accounting purposes from finance

leases. For purposes of this subsection, a "finance lease" shall mean any lease
transaction which is the functional equivalent of an extension of credit and that

transfers substantially all of the benefits and risks incident to the ownership of

 property. The phrase shall include any "direct financing lease" or "leverage lease"

that meets the criteria of Financial Accounting Standards Board Statément No. 13,
"Accounting for Leases" or any other lease that is accounted for as a financing by

a lessor under generallv accepted accounting principles.

For this class1ﬁcat10n to aDDlV,

(a) the average of the gross income in the current tax year and

immediately preceding two tax years must satisfy the more than fifty

percent (50%) requirement' and

(b) gross income from 1n01dental or occas1ona1 transactions shall b
disregarded: or '

(10) Any other person or business entig, other than an insurance company taxed

“under Title 32, Chapter 211, which derives more than fifty percent (50%) of its )
. gross income from activities that a person described in subsections (1) through (9)
above is authorized to transact. For the purpose of this subsection, the
B computation of gross income shall not include income from non-recurrlng,
- extraordlnarv items.

that the i income oroducm,q acthltV of such person is not in substantial comne’ntlon
w1th those persons described i in subsectlons ( 1) throth 9 above :

G "Gross rents means the actual sum of money or other consideration payable forthe

use or possession of propeg_ty. "Gross rents" shall include, but not be limited to:
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(1) any amount payable for the use or possession of real property or tangible
property whether designated as a fixed sum of money oras a p_ercentage of
receipts, proﬁts or otherwise,

(2) any amount Davable as additional rent of in lieu of rent, such as interest, taxes,

insurance; repairs or any other amount required to be paid by the terms of a lease

or other arrangement, and

(3) a proportionate part of the cost of any improvement to real property made by
or on behalf of the taxpayer which reverts to the owner or lessor upon termination
of a lease or other arrangement. The amount to be. included in gross rents is the
amount of amortrzatlon or dep_recratron allowed in computing the taxable income
base for the taxable year. However, where a building is erected on leased land by
or on behalf of the taxpayer, the value of the land is determined by multlplylng
'the gross rent by eight and the value of the building is determined in the same
manner as if owned by the taxpayer.

, 4) The following are notinch’rded in the term "gross rents">: .

(A) reasonable amounts payable as separate charges for water and electric servrce
furmshed by the lessor;

(B) reasonable amounts payable as serv1ce charges for 1an1tor1al services
furnished by the lessor;

©) reasonable amounts payable for storage, provided such amounts are payable

_for space not designated and not under the control of the taxpayer; and

(D) that portion of any rental payment which is applioable to the space subleased

’ from the taxpayer and not used by it.

(k) "Loan" means any extension of credit resulting from dlrect negotiations between the

taxpayer and its customer, and/or the purchase, in whole or in part, of such extension of
 credit from another. Loans include participations, syndications, and leases treated as

loans for federal income tax purposes. Loans shall not include: futures or forward
contracts; options; notional principal contracts such as swaps; credit card receivables,
in¢luding purchased credit card relationships; non-interest bearing balances due from
depository institutions; cash items in the process of collection; federal funds sold;
securities purchased under agreements to resell; assets held in a trading account;

securities; interests in a REMIC, or other mortgage backed or asset-backed security: and
other similar items.

@ "Loan secured by real property" means that fifty percent or more of the aggregate

value of the collateral used to secure a loan or other obligation, when valued at fair

market value as of the time the original loan or obligation was incurred, was real
property. : :
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(m) "Merchant discount” means the fee (or negotiated’ dlscount) oharged to a rnerohant by
the taxpayer for the privilege of participating in a program whereby a credit, debit, or
similar type of card is accepted in payment for merchandise or sérvices sold to the card

holder. net of any cardholder charge-back and unreduced by any interchange transaction
or issuer reimbursement fee paid to another for charges or purchases made its cardholder.

(n)"Participation" means an extension of credit in which an undivided ownership interest
is held on a pro rata basis in a single loan or pool of loans and related collateral. In a loan
participation, the credit originator initially makes the loan and then subsequently resells
all or a portion of it to other lenders The partrcmatlon may or may not be known to the
borrower.

(0) "Person' means an individual, estate trust; partnershlp, corporation and any other
business entltV

(p) "Prlncmal base of operations" with respect to transportation property means the place
of more or less permanent nature from which said property is regularlv directed or
controlled. With respect to an emplovee the "principal base of operations" means the
place of more or less permanent nature from which the employee regularly (1) starts his
or her work and to which he or she customarllv returns in order to receive instructions
from his or her employer or (2) communicates with his or her customers or other persons.
or (3) performs any other functions necessary to the exercrse of his or her trade or
profession at some other nomt or points.

(q) "Real property owned" and "tanglble personal proger_ty owned" mean real and
* tangible personal property, respectwely, (1 ) on which the taxpayer may claim
depreciation for federal income tax purposes. or (2) property to which the taxpayer holds '
- legal title and on which no other person may claim deprematlon for federal income tax
. purposes (or could claim depreciation if subject to federal income tax). Real and tangible -
- personal property do not mclude coin, currency, or propertv acquired in lieu of or
'Dursuant toa foreclosure

"Re ular lace of business" means an office at which the taxpayer carries on its

. businessin a regular and systematic manner and which is contlnuously malntalned,
- occupied and used by employees of the taxpayer s '

(s) "State" means a state of the Unlted States, the District of Columbla the
Commonwealth of Puerto RICO any territory or possessmn of the Umted States or any
foreign countrv : ‘ :

‘(t) "Svndlcatlon means an extens1on of credlt in Wthh tWO0 Or more persons fund and
each person is at risk only up to a snemﬁed Dercentage of the total extensron of credit or -

up toa specified dollar amount

() "Taxable" means either:‘
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(1) that a taxpayer is subject in another state to a net income tax, a franchise tax
~ measured by net income, a franchise tax for the privilege of doing business. a

corporate stock tax (including a bank shares tax), a single business tax. or an-
. earned surplus tax, or any tax which is imposed upon.or measured by gross or net
~income; or

(2) that another state has jurisdiction to subject the taxpayer to any of such taxes
regardless of whether, in fact, the state does or does not.

(v) "Transportation property" means vehicles and vessels capable of moving under their
own power, such as aircraft, trains, water vessels and motor vehicles, as well as any
equipment or containers attached to such property, such as rollm&tock barges, trailers
or the like. '

Section C. Receipts Factor.

(a) General. The receipts factor is a fraction, the numerator of which is the receipts of the

taxpayer in this state during the taxable year and the denominator of which is the receipts of the
taxpayer within and without this state durmg the taxable year. The method of calculating recelpts’
for purposes of the denominator is the same as the method used in determining receipts for
purposes of the numerator. The receipts factor shall include only those receipts descrlbed herein
which constitute business income and are 1ncluded in the computation of the apportlonabl

income base for the taxable year.

(b) Recelbts from the lease of real property. The numerator of the receipts factor includes
receipts from the lease or rental of real property owned by the taxpayer if the property is located
within this state or receipts from the sublease of real prooertv if the property is located within
thls state '

(c) Recelpts from the lease of tangible personal propem‘
(1) Except as descrlbed in paragraph (2) of this subsectxon= the numerator of the receipts

factor includes receipts from the lease or rental of tangible personal property owned by

the taxpayer if the propemz is located w1th1n this state when it 1s first placed i in serv1ce by

the lessee.

(2) Receipts from the lease or rental of transportation property owned by the taxpayer are
included in-the numerator of the receipts factor to the extent that the property is used in
this state. The extent an aircraft will be deemed to be used i in this state and the amount of
receipts that is to be included i in the numerator of this state's receipts factor is determined
by multiplying all the receipts from the lease or rental of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft. If the extent of the
use of any transportation property within this state cannot be determined. then the -

property will be deemed to be used wholly in the state in which the property has its

prmcxpal base of operations. A motor vehlcle will be deemed to be used wholly i in the

state in whlch it is reglstered
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(d) Interest, fees and penalties imposed in connection with loans secured by real property.

(1) The numerator of the receipts factor includes interest, fees, and penalties imposed in
connection with loans secured by real property if the property is located within this state.
. If the property-is located both within this state and one or more other states, the receipts
described in this subsection are included in the numerator of the receipts factor if more
than fifty percent of the fair market value of the real property is located within this state.
If more than fifty percent of the fair market value of the real property is not located
within any one state, then the receipts described in this subsection shall be included in the
numerator of the receipts factor if the borrower is located in this state.

(2) The determination of whether the real property securing a loan is looated within this

state shall be made as of the time the original agreement was made and any and all
subsequent substitutions of collateral shall be disregarded.

gé; Interest, fees, and penalties imp_osed in connection with loans not secured by real pro'p_em
The numerator of the recerpts factor includes interest, fees, and penalties 1mposed in connectlon
with loans not secured by real property if the borrower is located in this state.

(D Net gains from the sale of loans The numerator of the recemts factor includes net gains from ’

the sale of loans. Net gains from the sale of loans includes income reeorded under the coupon
strmmng rules of Section 1286 of the Internal Revenue Code.:

(1) The amount of net gains ( but not less than zero) from the sale of loans secured bv real
property included in the numerator is determined by multiplying such net gains by a B
fraction the numerator of which is the amount included in the numerator of the recemts
factor pursuant to subsection (d) of this section and the denominator of which is the total
amount of interest and fees or penal’ues in the nature of 1nterest from loans secured by -

real _property. ’

(2) The amount of net gains (hut not less than zero) from the sale of loans not secured by
real property 1ncluded in the: numerator is determined by multrplymg such net gains by a
. fraction the numerator of which is the amount included in the numerator of the receipts
factor pursuant to subsection (e) of this section and the denominator of whrch is the total

amount of interest and fees or penalties in the nature of i interest from loans not secured by
‘real property. ‘ '

( ,q) Receipts from fees 1nterest and penal‘ues charged to card holders The numerator of the
receipts factor includes fees, interest and penalties charged to-credit, debit or similar card

 holders. including but not limited to annual fees and overdraft fees. 1f the billing address of the
card holder is in this state. ‘ ' ‘ -

‘(h) Net galns from the sale of credit card recelvables The numerator of the recelp_ts factor

includes net gains (but not less than zero) from the sale of credit card receivables multiplied by a

fraction, the numerator of which is the amount included in the numerator of the recelpts factor -
ursuant to subsectlon of tl’llS sectlon and the denomlnator of which is the taxpayer's total
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amount of interest and fees or penalties in the nature of interest from credit card rece1vables and
fees charged to card holders. '

(i) Card issuer's reimbursement fees. The numerator of the receipts factor includes:

(1) all credit card issuer's reimbursement fees multiplied by a fraction, the numerator of

wh1ch is the amount of fees, interest, and penalties charged to credit card holders

included in the numerator of the receipts factor pursuant to subsection (g) of this section
and the denominator of which is the taxpayer's total amount of fees, interest, and .

pernalties charged to credit card holders.

(2) all debit card issuer's reimbursement fees multiplied by a fraction, the numerator of -~
which is the amount of fees= interest, and penalties charged to debit card holders included
in the numerator of the receipts factor pursuant to subsection (g) of this section and the -
~ denominator of which is the taxpayer's total amount of fees, interest, and genaltre
charged to debit card holders. o ,

(3)all other card i issuer's re1mbursement fees multmhed by a fractron the numerator of
which is the amount of fees, interest, and penaltles charged to all other card holders
- included in the numerator of the receipts factor pursuant to subsection (2) of this section

and the denominator of which is the taxpayer's total amount of fees= interest, and

. penalties charged to all other card holders

() Receipts from merchant discount.

g 1) If the taxpayer can readily determine the location of the merchant and if the merchant -
is in this state, the numerator of the receipts factor 1ncludes recelpts froim merchant ‘

discount.

(2) If the taxpayer cannot readilvl determine the location of the merchant, the numerator
of the receipts factor includes such recgpts from the merchant d1scount multiplied by a
fraction: '

(A) in the case of a merchant discount related to the use of a credit card, the

numerator of which is the amount of fees, interest and penalties charged to credit

card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section and the denominator of which is the taxpayer's total

: amount of fees, 1nterest and penaltles charged to credlt card holders, and.

(_) in the case ofa merchant discount related to the use of a debit card, the
numerator of which is the amount of fees. interest and penalties charged to debit
card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section, and the denominator of which is the taxpayer’s total
amount of fees, interest and penaltles charged to deb1t card holders “

(C) in the case of a merchant discount related to the use of all other types of cards,
the numerator of which is the amount of fees, interest and penalties charged to all
other card holders that is included in the numerator of the receipts factor pursuant
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to subsection (g) of this section, and the denominator of which is the taxpayer’s
total amount of fees, interest and penalties charged to all other card holders.

(3) The taxpayer’s method for sourcing each receipt from a merchant dis'count must be -

- consistently applied to such receipt in all states that have adopted sourcing methods
substantially similar to subsections (1) and (2) of this section and must be used on all

subsequent returns for sourcing receipts from such merchant unless the Commlssroner
permits or requires application of the alternative method ’

(k) Receipts from ATM fees. The receipts factor 1ncludes all ATM fees that are not forwarded
dlrectlv to another bank.

g 1) The numerator of the receipts factor includes fees charged to a cardholder for the use

atan ATM of a card 1ssued by the taxpayer if the cardholder’s bllllng address is in this
state y

2) The numerator of the receipts factor 1ncludes fees charged to a cardholder, other than
! the taxpayer’s cardholder, for the use of such card at an ATM owned: or rented bV the
taxpayer, if the ATM is in this state

(1) Loan servrcln,q fees

(1) (A)The numerator of the receipts factor includes loan servicing fees derived from

loans secured by real property multiplied by a fraction the numerator of which is the

amount included in the numerator of the receipts factor pursuant to subsection (d) of this

ectlon and the denominator of which is the total amount of 1nterest and fees or penalties
in the nature of interest from loans secured by real property.

~ (B) The numerator of the receipts factor 1ncludes loan servicing fees derlved from loans‘
~ not.secured by real property “multi lied by a fraction the numerator of which is the
amount included in the numerator of the receipts factor pursuant to subsection (e) of this-
section and the denomlnator of which is the total amount of i interest and fees or penaltre
n the nature of interest from loans not secured by real property. :

2) In circumstances in which the taxpayer. recelves loan serv1cm fees for servicin
cither the secured or the unsecured loans of another, the numerator of the recemts factor
shall 1nclude such fees 1f the borrower is located in this state.

(m) Receipts from the ﬁnancral 1nst1tut10n S 1nvestment assets and act1v1tv and tradlnsz assets and .
ct1v1ty ‘ ’ : ' o

1 Interest : d1v1dends net gains but not less than Zero and other income from

investment assets and act1v1t1es and from trading assets and activities that are reported on

the taxpayer s financial statements, call reports, or similar reports shall be 1ncluded in the
receipts factor. Investment assets and activities and tradrn,cz assets and act1v1t1es include e

but are not limited to: 1nvestment securities; tradmg account assets: federal funds;
securities purchased and sold under agreements to resell or repurchase; options; futures

contracts; forward contracts: notional principal contracts such as swaps: equities; and
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foreign currency transactions. With respect to the investment and trading assets and
activities described in subparagraphs (A) and (B) of this paragraph, the receipts factor
shall include the amounts described in such subparagraphs. :

(A)The receipts factor shall include the amount by which interest from federal

funds sold and securities purchased under resale agreements exceeds interest
expense on federal funds purchased and securities sold under repurchase

agreements.

(B) The receipts factor shall include the amount by which interest, dividends,

gains and other income from trading assets and activities, including but not

limited to assets and activities in the matched book, in the arbitrage book. and
foreign currency transactions, exceed amounts paid in lieu of interest, amounts

* paid in lieu of dividends, and losses from such assets and activities.

(2) The numerator of the receipts factor includes interest, dividends. net gains (but not
less than zero) and other income from investment assets and activities and from trading
assets and activities described in paragraph (1) of this subsection that are attributable to

this state. ) . : .
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(A)The amount of interest, dividends, net gains (but not less than zero) and other

income from investment assets and activities in the investment account to be

- attributed to this state and included in the numerator is determined by multiplying

all such income from such assets and activities by a fraction. the numerator of
which is the average value of such assets which are properly assigned to a regular
place of business of the taxpayer within thls state and the denominator of which is
the average value of all such assets. :

(B) The amount of interest from federal funds sqld and p'urchased and from
securities purchased under resale agreements and securities sold under repurchase

‘agreements attributable to this state and included in the numerator is determined

by multiplying the amount described in subparagraph (A) of paragraph ( 1 ) of this
subsection from such funds and such securities by a fraction, the numerator of
which is the average value of federal funds sold and securities purchased under
agreements to resell which are properly assigned to a regular place of business of
the taxpayer within this state and the denominator of which is the average value of

all such funds and such securities.

(C) The amount of interest, dividends, gains and other income from trading assets

and activities, including but not limited to assets and activities in the matched
book, in the arbitrage book and foreign currency transactions (but excluding

amounts described in subparagraphs (A) or (B) of this paragraph), attributable to

this state and included in the numerator is determined by multiplying the amount
described in subparagraph (B) of paragraph (1).of this subsection by a fraction,

. the numerator of which is the average value of such trading assets which are



properly assigned to a regular place of business of the taxpayer within this state

-and.the denominator of which is the average value of all such assets.

" (D)For purposes of th1s paragraph, average Value shall be determined us1n;z the

rules for determining the average value of tanglble personal propem set forth in

subsections (c) and (d) of Section 4.

(3) In lieu of using the method set forth in p_ar_agraph (2) of this subsection, the taxpayer
may elect, or the Commissiqner may require in order to fairly represent the business

" activity of the taxpavyer-in this state, the use of the method set forth in this subsection.

4 If the tax ayer. elects or is re ulred b the Commlsswner to use the method set forth

\

(A)The amount of interest, dividends, net gains (but not less than zero) and other
income from investment assets and activities in the investment account to be

attributed to this state and included in the numerator is determined by multiplying

all such income from such assets and activities by a fraction, the numerator of
which is the gross income from such assets and activities which are properly
ass1gned to a regular place of busmess of the taxpayer within this state and the
denominator of which is the gross income from all such assets and activities.

(B) The amount .ef interest from federal funds sold and purchased and from
securities purchased under resale agreements and securities sold under repurchase

agreements attributable to this state and included in the numerator is determlned

- by multiplying the amount described in subparagraph (A) of paragraph (1) of this L

subsection from such funds and such securities by a fraction, the numerator of
which is the gross income from such funds and such securities which are properly
assigned to a regular place of business of the taxpayer within this state and the
denominator of which is the gross income from all such funds and such securities.

Q) The amount of interest, dividehds,f gains and other income "f;om trading assets
and activities, including but not limited to assets and activities in the matched
book, in the arbitrage bo()k and foreign currency transactions (but excluding

amounts described in subparagraphs (A) or (B) of this paragraph), at’tributable»to

this state and included in the numerator is determined by multiplying the amount
described-in subparagraph (B) of paragraph (1) of this subsection by a fraction,

. the numerator of which is the gross income from such trading assets and activities
‘which are properly assigned to a regular place of business of the taxpayer within

 this state and the denommator of which is the gross income from all such assets

and act1v1t1es

: n subsection (3), it shall use this method on all subseguent returns unless the taxpayer

‘receives prior permmswn from the Comm1s51oner to use= or the Commlsswner regulres a
dlfferent method »

(: 5) The taxpaver shall have the burden of proving that an 1nvestment asset or act1v1tv or

trading asset or activity was properly assigned to a regular place of business outside of -
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this state by demonstrating that the day-to-day decisions regarding the asset or activity
occurred at a regular place of business outside this state. Where the day-today decisions

regarding an investment asset or activity or trading asset or activity occur at more than

one regular place of business and one such regular place of business is in this state and
one such regular place of business is outside this state, such asset or act1v1g shall be
considered to be located at the regular place of business of the taxpayer where the
investment or trading policies or guidelines with respect to the asset or activity are
established. Unless the taxpayer demonstrates to the contrary, stch policies and
guidelines shall be presumed to be established at the commercial domicile of the
taxpayer. : 3 ‘

(n) All other receipts The numerator of the receipts factor ihcludes’ all other receipts pursuant to
the rules set forth in Section D of this Regulatlon unless 1ncons1stent with the Special Rules For
Financial Instltutlons

(o) Attribution of certain receipts to commercial domicile. All receipts which would be assigned

under this section to a state in which the taxpayer is not taxable shall be included in the
numerator of the receipts factor, if the taxpayer's commercial domicile is in this state.

Section D. Property Factor

(a) General. The property factor is a fraction, the numerator of Whlch is the average value of real
property and tangible personal property rented to the taxpayer that is located or used within this
state during the taxable year and the »avera,tie value of the taxpayer's real and tangible personal
property owned that is located or used within this state during the taxable year, and the
denominator of which is the average value of all such property located or used within and
without this state during the taxable year. .

(b) Property included. The property factor shall include only property the income or expenses of
which are included (or would have been included’ if not fully depreciated or expensed, or '

depreciated or expensed to a nominal amount) in the computation of the apportlonable income

base for the taxable year.

(c) Value of propertv owned by the taxpayer. The. value of real property and tangible personal

property owned by the taxpayer is the original cost or other basis of such property for Federal
income tax purposes without regard to depletion, depreciation or amortization. o

(d) Average_ value of property owned by the taxpayer. The average value of property owned by
the taxpaver is computed on an annual basis by adding the value of the property on the first day
of the taxable year and the value on the last day of the taxable year and dividing the sum by two.

" If averaging on this basis does not properly reflect average value, the Commissioner may require

averaging on a more frequent basis. The taxpayer may elect to average on a more frequent basis.
When averaging on a more frequent basis is regulred by the Commissioner or is elected by the
taxpayer, the same method of valuation must be used consistently by the taxpayer with respect to
property within and without this state and on all subsequent returns unless the taxpayer receives
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prlor permission from the Comm1ss1oner or the Commissioner regu1res a different method of
determmmg average value. . :

( e) Average value of real property and tang1ble personal propertv rented to the taxpaver

( 1 ) The average value of real property and tangible personal p_rop_egty that the taxpayer

has rented from another and which is not treated as property owned by the taxpayer for .

Federal income tax purposes, shall be determmed annually by multiplying the gross rents
pavable during the taxable year by e12ht

(2) Where the use of the general method described in this subsection results in inaccurate
valuations of rented property, any other method which properly reflects the value may be
adopted by the Commissioner or by the taxpayer when approved in writing by the -
Commissioner. Once approved. such other method of valuation must be used on all
; ubseguent returns unless the taxpayer receives prior approval from the Comm1ss1oner or
‘the Commissioner requires a dlfferent method of valuation. : :

(f) Location of real propem and tangible personal property owned by or-rented to the taxpayer.

(D Except as described in paragraph (2) of this subsection, real p‘ropeg_ty and tanglbl
personal property owned by or rented to the taxpayer is considered to be located within
’ this state if it 1s physwally located, s1tuated or used within thls state.

@ Transportation property is included in the numerator of the property factor to the
extent that the property is used in this state. The extent-an aircraft will be deemed to be
used in this state and the amount of value that is to be included in the fiumerator of this

state's property factor is determined by mult1ply1ng the average value of the aircraft bya
fract1on, the numerator of which is the number of landmgs of the aircraft in this state and
the denominator of which is the total number of landings of the aircraft everywhere. If the -

extent of the use of any transportation propem within this state cannot be determined,
then the property will be deemed to be used wholly i in the state in which the property has

" its prmcmal base of operat1ons A motor veh1cle will be deemed to be used whollv in the
state in wh1ch it is registered. ' ’

Sectlon 5. Pavroll Factor.

" (a) General. The payroll factor is a fractlon the numerator of which is the total amount paid in
this state during the taxable year by the taxpayer for compensatlon and the denominator of which
is the total compensatlon paid both w1th1n and without this state during the taxable year. The
 payroll factor shall include onl that com ensat1on which is mcluded in the com utat1on of the
_apportionable i mcome tax base for the taxable year. : ;

b) Com ensatlon relating to nonbusiness income and inde endent contractors. The , :
compensation of any employee for services or activities which are connected with the productlon
of nonbusiness income (income which is not includable in the apportionable income base) and

paymerits made to any independent contractor or any other person not properly classifiable as an
employee shall be excluded from both the numerator and denominator of the factor. :
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(c) When compensation paid in this state. Compensation is paid in this state if any one of the
followmg tests, applied consecutively, is met:

(1) The emplovee s serv1ces are performed entlrelv within th1s state.

(2) The employee s services are performed both within and without the state, but the

service performed without the state is incidental to the employee's service within the

state. The term "incidental" means any service which is temporary or transitory in nature,

or which is rendered in connection with an isolated transaction.

3)If the employee s services are performed both within and without thlS state, the

employee's comnensatron will be attributed to this state:

(A)if the employee S prmmpal base of operations is w1th1n this state; or
' (B)if there is no principal base of operations in any state in ‘which some part of .

the services are performed, but the place from which the services are directed or
controlled is in this state; or '

(C) if the prmcrpal base of operatrons and the place from Wthh the services are

directed or controlled are not in any state in which some part of the service is
performed but the employee's residence is in this state.
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Reg. § 1.5833 ALLOCATION AND APPORTIONMENT OF VERMONT NET INCOME BY
CORPORATIONS

Section A. Computations of Vermont Apportionment Percentage.

(1) If the income of a taxable corporation is derived from any trade, business, or activity conducted
entirely within this state, the Vermont net income of the corporation shall be apportioned to this
state in full. If the income of a taxable corporation is derived from any trade, business, or activity
conducted both within and without this state, the amount of the corporation’s Vermont Net Income
apportioned to this state shall be determined by the arithmetic average of the following factors:

(A) The average of the value of all real and tangible property owned or rented by the
taxpayer within Vermont expressed as a percentage of all such property both within and
without Vermont.

(B) The total wages, salaries or other personal service compensation paid during the taxable
year to employees or agents within Vermont expressed as a percentage of such payments
both within and without Vermont.

(C) The gross sales, receipts, or charges for services performed within Vermont expressed
as a percentage of such sales or charges both within and without Vermont, double-weighted.

(2) A taxable corporation subject to the taxing jurisdiction of this state shall allocate all of its non-
apportionable income or loss within or without this state in accordance Section E.

(3) All apportionable income of each trade or business of the taxpayer shall be apportioned to this
state by use of the apportionment formula set forth in 32 VSA §5833. The apportionment
percentage is computed by adding together the percentages of the taxpayer's real and tangible
personal property, sales or receipts, and payrolls within Vermont during the period covered by the
return, and dividing the total of such percentages by four. The sales factor is double-weighted in
this calculation. However, if any one of the factors (for property, receipts or payroll) is missing, the
other two percentages are added and the sum is divided by two (or three, where sales or receipts are
present and sales or receipts are to be double-weighted), and if two of the factors are missing, the
remaining percentage is the apportionment percentage. (A factor is not missing merely because its
numerator is zero, but it is missing if both its numerator and its denominator are zero).

Example: A taxpayer owns no real or tangible personal property and rents no real property
either within or without the state. The property factor being missing, the apportionment
percentage may be computed by adding the percentages derived from the apportionment of
its sales or receipts (double-weighted) and payrolls, and dividing the total by three.

(4) Apportionment and Allocation. Sections A and E require that every item of income be classified
either as apportionable income or non-apportionable income. Income for purposes of classification
as apportionable or non-apportionable includes gains and losses. Apportionable income is
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apportioned among jurisdictions by use of the formula. Non-apportionable income is specifically
assigned or allocated to one or more specific jurisdictions pursuant to express rules. An item of
income is classified as apportionable income if it falls within the definition of apportionable
income. An item of income is non-apportionable income only if it does not meet the definitional
requirements for apportionable income.

(5) Apportionable Income. Apportionable income means all income that is apportionable under
the Constitution of the United States and is not allocated under the laws of Vermont, including:

(A) income arising from transactions and activity in the regular course of the taxpayer’s
trade or business; and

(B) income arising from tangible and intangible property if the acquisition, management,
employment, development or disposition of the property is or was related to the operation of
the taxpayer’s trade or business; and

(C) any income that would be allocable to this state under the Constitution of the United
States, but that is apportioned rather than allocated pursuant to the laws of Vermont.

The classification of income by the labels occasionally used, such as manufacturing income,
compensation for services, sales income, interest, dividends, rents, royalties, gains, income derived
from accounts receivable, operating income, non-operating income, efc., is not determinative of
whether income is apportionable or non-apportionable income.

(6) “Trade or business,” as used in the definition of apportionable income and in the application of
that definition means the unitary business of the taxpayer, part of which is conducted within
Vermont.

(7) Transactional Test. Apportionable income includes income arising from transactions and
activity in the regular course of the taxpayer’s trade or business.

(A) If the transaction or activity is in the regular course of the taxpayer’s trade or business,
part of which trade or business is conducted within Vermont, the resulting income of the
transaction or activity is apportionable income for Vermont. Income may be apportionable
income even though the actual transaction or activity that gives rise to the income does not
occur in Vermont.

(B) For a transaction or activity to be in the regular course of the taxpayer’s trade or
business, the transaction or activity need not be one that frequently occurs in the trade or
business. Most, but not all, frequently occurring transactions or activities will be in the
regular course of that trade or business and will, therefore, satisfy the transactional test. It is
sufficient to classify a transaction or activity as being in the regular course of a trade or
business, if it is reasonable to conclude transactions of that type are customary in the kind of
trade or business being conducted or are within the scope of what that kind of trade or
business does. However, even if a taxpayer frequently or customarily engages in investment
activities, if those activities are for the taxpayer’s mere financial betterment rather than for



the operations of the trade or business, such activities do not satisfy the transactional test.
The transactional test includes, but is not limited to, income from sales of inventory,
property held for sale to customers, and services which are commonly sold by the trade or
business. The transactional test also includes, but is not limited to, income from the sale of
property used in the production of apportionable income of a kind that is sold and replaced
with some regularity, even if replaced less frequently than once a year.

(8) Functional Test. Apportionable income also includes income from tangible and intangible
property, if the acquisition, management, employment, development, or disposition of the property
is or was related to the operation of the taxpayer’s trade or business. “Property” includes any direct
or indirect interest in, control over, or use of real property, tangible personal property and intangible
property by the taxpayer.

Property that is “related to the operation of the trade or business” refers to property that is or was
used to contribute to the production of apportionable income directly or indirectly, without regard
to the materiality of the contribution.

Property that is held merely for investment purposes is not related to the‘operation of the trade or
business. '

“Acquisition, management, employment, development or disposition” refers to a taxpayer’s
activities in acquiring property, exercising control and dominion over property and disposing of
property, including dispositions by sale, lease or license. Income arising from the disposition or
other utilization of property which was acquired or developed in the course of the taxpayer’s trade
or business constitutes apportionable income, even if the property was not directly employed in the
operation of the taxpayer’s trade or business.

Income from the disposition or other utilization of property which has been withdrawn from use in
the taxpayer’s trade or business and is instead held solely for unrelated investment purposes is not
apportionable. Property that was related to the operation of the taxpayer’s trade or business is not
considered converted to investment purposes merely because it is placed for sale, but any property
which has been withdrawn from use in the taxpayer’s trade or business for five years or more is
presumed to be held for investment purposes.

Example (i): Taxpayer purchases a chain of 100 retail stores for the purpose of merging
those store operations with its existing business. Five of the retail stores are redundant under
the taxpayer’s business plan and are sold six months after acquisition. Even though the five
stores were never integrated into the taxpayer’s trade or business, the income is
apportionable because the property’s acquisition was related to the taxpayer’s trade or
business.

Example (ii): Taxpayer is in the business of developing adhesives for industrial and
construction uses. In the course of its business, it accidentally creates a weak but non-toxic
adhesive and patents the formula, awaiting future applications. Another manufacturer uses
the formula to create temporary body tattoos. Taxpayer wins a patent infringement suit



against the other manufacturer. The entire damages award, including interest and punitive
damages, constitutes apportionable income.

Example (iii): Taxpayer is engaged in the oil refining business and maintains a cash reserve
for buying and selling oil on the spot market as conditions warrant. The reserve is held in
overnight “repurchase agreement” accounts of U.S. treasuries with a local bank. The interest
on those amounts is apportionable income because the reserves are necessary for the
taxpayer’s business operations. Over time, the cash in the reserve account grows to the point
that it exceeds any reasonably expected requirement for acquisition of oil or other short-
term capital needs and is held pending subsequent business investment opportunities. The
interest received on the excess amount is non-apportionable income.

Example (iv): A manufacturer decides to sell one of its redundant factories to a real estate
developer and transfers the ownership of the factory to a special purpose subsidiary, SaleCo
(Taxpayer) immediately prior to its sale to the real estate developer. The parties elect to treat
the sale as a disposition of assets under IRC 338(h)(10), resulting in Taxpayer recognizing a
capital gain on the sale. The capital gain is apportionable income. Note: although the gain is
apportionable, application of the standard apportionment formula in Section A may not
fairly reflect the taxpayer’s business presence in any state, necessitating resort to equitable
apportionment pursuant to Section F.

(A) Under the functional test, income from the disposition or other utilization of property is
apportionable if the property is or was related to the operation of the taxpayer's trade or
business. This is true even though the transaction or activity from which the income is
derived did not occur in the regular course of the taxpayer's trade or business.

(B) Income that is derived from isolated sales, leases, assignments, licenses, and other
infrequently occurring dispositions, transfers, or transactions involving property, including
transactions made in the full or partial liquidation or the winding-up of any portion of the
trade or business, is apportionable income, if the property is or was related to the taxpayer's
trade or business. Income from the licensing of an intangible asset, such as a patent,
copyright, trademark, service mark, know-how, trade secrets, or the like, that was developed
or acquired for use by the taxpayer in its trade or business, constitutes apportionable income
whether or not the licensing itself constituted the operation of a trade or business, and
whether or not the taxpayer remains in the same trade or business from or for which the
intangible asset was developed or acquired.

(C) Under the functional test, income from intangible property is apportionable income
when the intangible property serves an operational function as opposed to solely an
investment function.

(D) If the acquisition, management, employment, development, or disposition of the
property is or was related to the operation of the taxpayer’s trade or business, then income
from that property is apportionable income even though the actual transaction or activity
involving the property that gives rise to the income does not occur in Vermont.



(E) Examples.

Example (i): A manufacturer purchases raw materials to be incorporated into the
product it offers for sale. The nature of the raw materials is such that the purchase
price is subject to extreme price volatility. In order to protect itself from extreme
price increases (or decreases), the manufacturer enters into future contracts pursuant
to which the manufacturer can either purchase a set amount of the raw materials for a
fixed price, within a specified time period, or resell the future contracts. Any gain on
the sale of the future contracts would be considered apportionable income, regardless
of whether the contracts were either made or resold in Vermont.

Example (ii): A national retailer produces substantial revenue related to the operation
of its trade or business. It invests a large portion of the revenue in fixed income
securities which are divided into three categories; (a) short-term securities held
pending use of the funds in the taxpayer’s trade or business; (b) short-term securities
held pending acquisition of other companies or favorable developments in the long-
term money market, and (c) long- term securities held as an investment. Interest
income on the short-term securities held pending use of the funds in the taxpayer’s
trade or business (a) is apportionable because the funds represent working capital
necessary to the operations of the taxpayer’s trade or business. Interest income
derived from the other investment securities ((b) and (c)) is not apportionable as
those securities were not held in furtherance of the taxpayer’s trade or business.

(F) If, with respect to an item of property, a taxpayer (i) takes a deduction from income that
is apportioned to Vermont or (ii) includes the original cost in the property factor, it is
presumed that the item or property is or was related to the operation of the taxpayer's trade
or business. No presumption arises from the absence of any of these actions.

(G) Application of the functional test is generally unaffected by the form of the property
(e.g., tangible or intangible property, real or personal property). Income arising from an
intangible interest, as, for example, corporate stock or other intangible interest in an entity
or a group of assets, is apportionable income when the intangible itself or the property
underlying or associated with the intangible is or was related to the operation of the
taxpayer's trade or business. Thus, while apportionment of income derived from transactions
involving intangible property may be supported by a finding that the issuer of the intangible
property and the taxpayer are engaged in the same trade or business, i.e., the same unitary
business, establishment of such a relationship is not the exclusive basis for concluding that
the income is subject to apportionment. It is sufficient to support the finding of
apportionable income if the holding of the intangible interest served an operational rather
than an investment function.

(9) Relationship of transactional and functional tests to U.S. Constitution. The Due Process
Clause and the Commerce Clause of the U.S. Constitution restrict states from apportioning income
that has no rational relationship with the taxing state. The protection against extra-territorial state
taxation afforded by these Clauses is often described as the “unitary business principle.” The
unitary business principle requires apportionable income to be derived from the same unitary



business that is being conducted at least in part in Vermont. The unitary business that is conducted
in Vermont includes both a unitary business that the taxpayer alone may be conducting and a
unitary business the taxpayer may conduct with any other person or persons. Satisfaction of either
the transactional test or the functional test complies with the unitary business principle, because
each test requires that the transaction or activity (in the case of the transactional test) or the property
(in the case of the functional test) be tied to the same trade or business that is being conducted
within Vermont. Determination of the scope of the unitary business being conducted in Vermont is
without regard to extent to which Vermont requires or permits combined reporting.

(10) Non-apportionable income. _
Non-apportionable income means all income other than apportionable income. See Section E.

(11) Application of Definitions. The following applies the foregoing principles for purposes of
determining whether particular income is apportionable or non-apportionable income. The
examples used throughout these regulations are illustrative only and are limited to the facts they
contain.

(A)Rents from real and tangible personal property. Rental income from real and
tangible property is apportionable income if the property with respect to which the rental
income was received is or was used in the taxpayer's trade or business and therefore is
includable in the property factor under Section B.

Example (i): The taxpayer operates a multistate car rental business. The income from
car rentals is apportionable income.

Example (ii): The taxpayer is engaged in the heavy construction business in which it
uses equipment such as cranes, tractors, and earth-moving vehicles. The taxpayer
makes short-term leases of the equipment when particular pieces of equipment are
not needed on any particular project. The rental income is apportionable income.

Example (iii).: The taxpayer operates a multistate chain of men's clothing stores. The
taxpayer purchases a five-story office building for use in connection with its trade or
business. It uses the street floor as one of its retail stores and the second and third
floors for its general corporate headquarters. The remaining two floors are held for
future use in the trade or business and are leased to tenants on a short-term basis in
the meantime. The rental income is apportionable income.

Example (iv): The taxpayer operates a multistate chain of grocery stores. It purchases
as an investment an office building in another state with surplus funds and leases the
entire building to others. The net rental income is not apportionable income of the
grocery store trade or business. Therefore, the net rental income is non-apportionable
income.

Example (v): The taxpayer operates a multistate chain of men's clothing stores. The

taxpayer invests in a 20-story office building and uses the street floor as one of its
retail stores and the second floor for its general corporate headquarters. The
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remaining 18 floors are leased to others. The rental of the eighteen floors is not done
in furtherance of but rather is separate from the operation of the taxpayer's trade or
business. The net rental income is not apportionable income of the clothing store
trade or business. Therefore, the net rental income is non-apportionable income.

Example (vi): The taxpayer constructed a plant for use in its multistate
manufacturing business and 20 years later the plant was closed and put up for sale.
The plant was rented for a temporary period from the time it was closed by the
taxpayer until it was sold 18 months later. The rental income is apportionable
income and the gain on the sale of the plant is apportionable income.

(B) Gains or losses from sales of assets. Gain or loss from the sale, exchange or other
disposition of real property or of tangible or intangible personal property constitutes
apportionable income if the property while owned by the taxpayer was related to the
operation of the taxpayer’s trade or business, or was otherwise properly included in the
property factor of the taxpayer's trade or business.

Example (i): In conducting its multistate manufacturing business, the taxpayer
systematically replaces automobiles, machines, and other equipment used in the
trade or business. The gains or losses resulting from those sales constitute
apportionable income.

Example (ii): The taxpayer constructed a plant for use in its multistate manufacturing
business and 20 years later sold the property at a gain while it was in operation by
the taxpayer. The gain is apportionable income.

Example (iii): Same as (ii) except that the plant was closed and put up for sale but
was not in fact sold until a buyer was found 18 months later. The gain is
apportionable income.

Example (iv): Same as (ii) except that the plant was rented while being held for sale.
The rental income is apportionable income and the gain on the sale of the plant is
apportionable income.

(C) Interest. Interest income is apportionable income where the intangible with respect to
which the interest was received arose out of or was created in the regular course of the
taxpayer's trade or business, or the purpose of acquiring and holding the intangible is related
to the operation of the taxpayer's trade or business.

Example (i): The taxpayer operates a multistate chain of department stores, selling
for cash and on credit. Service charges, interest, or time-price differentials and the
like are received with respect to installment sales and revolving charge accounts.
These amounts are apportionable income.

Example (ii): The taxpayer conducts a multistate manufacturing business. During the
year the taxpayer receives a federal income tax refund pertaining to the taxpayer’s
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trade or business and collects a judgment against a debtor of the business. Both the
tax refund and the judgment bear interest. The interest income is apportionable
income.

Example (iii): The taxpayer is engaged in a multistate manufacturing and
wholesaling business. In connection with that business, the taxpayer maintains
special accounts to cover such items as workmen's compensation claims, rain and
storm damage, machinery replacement, etc. The funds in those accounts earned
interest. Similarly, the taxpayer temporarily invests funds intended for payment of
federal, state and local tax obligations pertaining to the taxpayer’s trade or business.
The interest income is apportionable income.

Example (iv): The taxpayer is engaged in a multistate money order and traveler's
check business. In addition to the fees received in connection with the sale of the
money orders and traveler's checks, the taxpayer earns interest income by the
investment of the funds pending their redemption. The interest income is
apportionable income.

Example (v): The taxpayer is engaged in a multistate manufacturing and selling
business. The taxpayer usually has working capital and extra cash totaling $200,000
which it regularly invests in short-term interest bearing securities. The interest
income is apportionable income.

Example (vi): In January, the taxpayer sold all of the stock of a subsidiary for
$20,000,000. The funds are placed in an interest-bearing account pending a decision
by management as to how the funds are to be utilized. The funds are not pledged for
use in the business. The interest income for the entire period between the receipt of
the funds and their subsequent utilization or distribution to shareholders is non-
apportionable income.

(D) Dividends. Dividends are apportionable income where the stock with respect to which
the dividends was received arose out of or was acquired in the regular course of the
taxpayer's trade or business or where the acquiring and holding the stock is or was related to
the operation of the taxpayer's trade or business, or contributes to the production of
apportionable income of the trade or business.

Example (i): The taxpayer operates a multistate chain of stock brokerage houses.
During the year, the taxpayer receives dividends on stock that it owns. The dividends
are apportionable income.

Example (ii): The taxpayer is engaged in a multistate manufacturing and wholesaling
business. In connection with that business, the taxpayer maintains special accounts
to cover such items as workmen's compensation claims, etc. A portion of the moneys
in those accounts is invested in interest-bearing bonds. The remainder is invested in
various common stocks listed on national stock exchanges. Both the interest income
and any dividends are apportionable income.



Example (iii). The taxpayer and several unrelated corporations own all of the stock
of a corporation whose business consists solely of acquiring and processing
materials for delivery to the corporate owners. The taxpayer acquired the stock in
order to obtain a source of supply of materials used in its manufacturing trade or
business. The dividends are apportionable income.

Example (iv): The taxpayer is engaged in a multistate heavy construction business.
Much of its construction work is performed for agencies of the federal government
and various state governments. Under state and federal laws applicable to contracts
for these agencies, a contractor must have adequate bonding capacity, as measured
by the ratio of its current assets (cash and marketable securities) to current liabilities.
In order to maintain an adequate bonding capacity the taxpayer holds various stocks
and interest-bearing securities. Both the interest income and any dividends received
are apportionable income.

Example (v): The taxpayer receives dividends from the stock of its subsidiary or
affiliate which acts as the marketing agency for products manufactured by the
taxpayer. The dividends are apportionable income.

Example (vi): The taxpayer is engaged in a multistate glass manufacturing business.
It also holds a portfolio of stock and interest-bearing securities, the acquisition and
holding of which are unrelated to the manufacturing business. The dividends and
interest income received are non-apportionable income.

(E) Patent and copyright royalties. Patent and copyright royalties are apportionable
income where the patent or copyright with respect to which the royalties were received
arose out of or was created in the regular course of the taxpayer's trade or business or where
the acquiring and holding the patent or copyright is or was related to the operation of the
taxpayer's trade or business, or contributes to the production of apportionable income of the
trade or business.

Example (i): The taxpayer is engaged in the multistate business of manufacturing
and selling industrial chemicals. In connection with that business, the taxpayer
obtained patents on certain of its products. The taxpayer licensed the production of
the chemicals in foreign countries, in return for which the taxpayer receives
royalties. The royalties received by the taxpayer are apportionable income.

Example (ii): The taxpayer is engaged in the music publishing trade or business and
holds copyrights on numerous songs. The taxpayer acquires the assets of a smaller
publishing company, including music copyrights. These acquired copyrights are
thereafter used by the taxpayer in its trade or business. Any royalties received on
these copyrights are apportionable income.

(12) Proration of Deductions. In most cases, an allowable deduction of a taxpayer will be
applicable to only the apportionable income arising from a particular trade or business or to a
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particular item of non-apportionable income. In some cases, an allowable deduction may be
applicable to the apportionable incomes of more than one trade or business and to items of non-
apportionable income. In such cases, the deduction shall be prorated among those trades or
businesses and those items of non-apportionable income in a manner which fairly distributes the
deduction among the classes of income to which it is applicable.

(A) Year to year consistency. In filing returns with this state, if the taxpayer departs from
or modifies the manner of prorating any such deduction used in returns for prior years, the
taxpayer shall disclose in the return for the current year the nature and extent of the
modification.

(13) Definitions.

(1) "Taxpayer" means a person obligated to file a return with or pay or remit any amount to
this State under 32 VSA §5811(17).

(2) "Apportionment" refers to the division of apportionable income between states by the
use of a formula containing apportionment factors.

(3) "Allocation" refers to the assignment of non-apportionable income to a particular state.

(4) "Business activity" refers to the transactions and activities occurring in the regular
course of a particular trade or business of a taxpayer and includes the acquisition,
employment, development, management, or disposition of property that is or was related to
the operation of the taxpayer’s trade or business.

(5) “Gross receipts” are the gross amounts realized (the sum of money and the fair market
value of other property or services received) on the sale or exchange of property, the
performance of services, or the use of property or capital in a transaction which produces
apportionable income in which the income or loss is recognized under the Internal Revenue
Code, and, where the income of foreign entities is included in apportionable income,
amounts which would have been recognized under the Internal Revenue Code if the relevant
transactions or entities were in the United States. Amounts realized on the sale or exchange
of property are not reduced for the cost of goods sold or the basis of property sold.

(6) “Receipts” means all gross receipts of the taxpayer that are not allocated under Section
E, and that are received from transactions and activity in the regular course of the taxpayer’s
trade or business. The following are additional rules for determining "receipts" in various
situations:

(A) In the case of a taxpayer engaged in manufacturing and selling or purchasing and
reselling goods or products, "receipts" includes all gross receipts from the sales of
such goods or products (or other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the close of the tax period)
held by the taxpayer primarily for sale to customers in the ordinary course of its
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trade or business. Gross receipts for this purpose means gross sales less returns and
allowances.

(B) In the case of cost plus fixed fee contracts, such as the operation of a
government-owned plant for a fee, “receipts” includes the entire reimbursed cost
plus the fee.

(C) In the case of a taxpayer engaged in providing services, such as the operation of
an advertising agency or the performance of equipment service contracts or research
and development contracts, "receipts" includes the gross receipts from the
performance of such services, including fees, commissions, and similar items.

(D) In the case of a taxpayer engaged in the sale of equipment used in the taxpayer’s
trade or business, where the taxpayer disposes of the equipment under a regular
replacement program, “receipts” includes the gross receipts from the sale of this
equipment. For example, a truck express company that owns a fleet of trucks and
sells its trucks under a regular replacement program the gross receipts from the sale
of the trucks would be included in “receipts.”

(E) In the case of a taxpayer with insubstantial amounts of gross receipts arising
from sales in the ordinary course of business, the insubstantial amounts may be
excluded from the receipts factor unless their exclusion would materially affect the
amount of income apportioned to this state.

(F) Receipts of a taxpayer from hedging transactions, or from holding cash or

securities, or from the maturity, redemption, sale, exchange, loan or other disposition
of cash or securities, shall be excluded. Receipts arising from a business activity are
receipts from hedging if the primary purpose of engaging in the business activity is
to reduce the exposure to risk caused by other business activities. Whether events or
transactions not involving cash or securities are hedging transactions shall be
determined based on the primary purpose of the taxpayer engaging in the activity
giving rise to the receipts, including the acquisition or holding of the underlying
asset. Receipts from the holding of cash or securities, or maturity, redemption, sale,
exchange, loan or other disposition of cash or securities are excluded from the
definition of receipts whether or not those events or transactions are engaged in for
the purpose of hedging. The taxpayer’s treatment of the receipts as hedging receipts
for accounting or federal tax purposes may serve as indicia of the taxpayer’s primary
purpose, but shall not be determinative.

(G) Receipts, even if apportionable income, are presumed not to include such items
as, for example:

1) damages and other amounts received as the result of litigation;

2) property acquired by an agent on behalf of another;

3) tax refunds and other tax benefit recoveries;

4) contributions to capital;

5) income from forgiveness of indebtedness;



6) amounts realized from exchanges of inventory that are not recognized by
the Internal Revenue Code; or

7) Amounts realized as a result of factoring accounts receivable recorded on
an accrual basis.

Exclusion of an item from the definition of “receipts” is not determinative of its
character as apportionable or non-apportionable income. Certain gross receipts that
are “receipts” under the definition are excluded from the “receipts factor” under
Section E. Nothing in this definition shall be construed to modify, impair or
supersede any provision of Sections F or G.

(7) "Security" means any interest or instrument commonly treated as a security as well as
other instruments which are customarily sold in the open market or on a recognized
exchange, including, but not limited to, transferable shares of a beneficial interest in any
corporation or other entity, bonds, debentures, notes, and other evidences of indebtedness,
accounts receivable and notes receivable, cash and cash equivalents including foreign
currencies, and repurchase and futures contracts.

(14) Application of Combined Report. If a particular trade or business is carried on by a taxpayer
and one or more affiliated corporations, nothing in these regulations shall preclude the use of a
"combined report" whereby the entire apportionable income of such trade or business is apportioned
in accordance with 32 VSA §5833.

(15) Consistency and Uniformity in Reporting: Year to year consistency. In filing returns with
this state, if the taxpayer departs from or modifies the manner in which income has been classified
as apportionable income or non-apportionable income in returns for prior years, the taxpayer shall
disclose in the return for the current year the nature and extent of the modification.

(16) Taxable in Another State: In General. Under 32 VSA §5833 the taxpayer is subject to the
allocation and apportionment provisions if it has income from business activity that is taxable both
within and without this state. A taxpayer's income from business activity is taxable without this
state if the taxpayer, by reason of such business activity (i.e., the transactions and activity occurring
in the regular course of a particular trade or business), is taxable in another state within the meaning
of these regulations.

(A) Applicable tests. A taxpayer is taxable within another state if it meets either one of two
tests: (1) By reason of business activity in another state, the taxpayer is subject to a net
income tax, a franchise tax measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax; or (2) By reason of such business activity, another
state has jurisdiction to subject the taxpayer to a net income tax, regardless of whether or not
the state imposes such a tax on the taxpayer.

/

(1) A taxpayer is "subject to" one of the taxes specified in 32 VSA §5833(a)(3) if it
carries on business activities in a state and the state imposes such a tax thereon. Any
taxpayer which asserts that it is subject to one of the taxes specified in 32 VSA
§5833(a)(3) in another state shall furnish to Commissioner of this state upon his/her
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request evidence to support that assertion. Commissioner of this state may request
that such evidence include proof that the taxpayer has filed the requisite tax return in
the other state and has paid any taxes imposed under the law of the other state; the
taxpayer's failure to produce such proof may be taken into account in determining
whether the taxpayer in fact is subject to one of the taxes specified in 32 VSA
§5833(a)(3) in the other state.

Voluntary tax payment. If the taxpayer voluntarily files and pays one or more of
such taxes when not required to do so by the laws of that state or pays a minimal fee
for qualification, organization or for the privilege of doing business in that state, but

(2) does not actually engage in business activity in that state, or

(b) does actually engage in some business activity not sufficient for nexus
and the minimum tax bears no relationship to the taxpayer's business activity
within such state, the taxpayer is not "subject to" one of the taxes specified
within the meaning of 32 VSA §5833(a)(3)

Example: State A has a corporation franchise tax measured by net
income for the privilege of doing business in that state. Corporation X
files a return and pays the $50 minimum tax, although it carries on no
business activity in State A. Corporation X is not taxable in State A.

(2) The concept of taxability in another state is based upon the premise that every
state in which the taxpayer is engaged in business activity may impose an income tax
even though every state does not do so. In states which do not, other types of taxes
may be imposed as a substitute for an income tax. Therefore, only those taxes
enumerated in 32 VSA §5833(a)(3) which may be considered as basically revenue
raising rather than regulatory measures shall be considered in determining whether
the taxpayer is "subject to" one of the taxes specified in 32 VSA §5833(a)(3) in
another state.

Example (i): State A requires all nonresident corporations which qualify or
register in State A to pay to the Secretary of State an annual license fee or tax
for the privilege of doing business in the state regardless of whether the
privilege is in fact exercised. The amount paid is determined according to the
total authorized capital stock of the corporation; the rates are progressively
higher by bracketed amounts. The statute sets a minimum fee of $50 and a
maximum fee of $500. Failure to pay the tax bars a corporation from utilizing
the state courts for enforcement of its rights. State A also imposes a
corporation income tax. Nonresident Corporation X is qualified in State A
and pays the required fee to the Secretary of State but does not carry on any
business activity in State A (although it may utilize the courts of State A).
Corporation X is not "taxable" in State A.
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Example (ii): Same facts as Example (i) except that Corporation X is subject
to and pays the corporation income tax. Payment is prima facie evidence that
Corporation X is "subject to" the net income tax of State A and is "taxable"
in State A.

Example (iii). State B requires all nonresident corporations qualified or
registered in State B to pay to the Secretary of State an annual permit fee or
tax for doing business in the state. The base of the fee or tax is the sum of
(1) outstanding capital stock, and
(2) surplus and undivided profits.

The fee or tax base attributable to State B is determined by a three-factor
apportionment formula. Nonresident Corporation X which operates a plant in
State B, pays the required fee or tax to the Secretary of State. Corporation X
is "taxable" in State B.

Example (iv): State A has a corporation franchise tax measured by net _
income for the privilege of doing business in that state. Corporation X files a
return based upon its business activity in the state but the amount of
computed liability is less than the minimum tax. Corporation X pays the
minimum tax. Corporation X is subject to State A's corporation franchise tax.

(3) The second test, that of Paragraph A of this Subsection, applies if the taxpayer's
business activity is sufficient to give the state jurisdiction to impose a net income tax
by reason of such business activity under the Constitution and statutes of the United
States. Jurisdiction to tax is not present where the state is prohibited from imposing
the tax by reason of the provisions of Public Law 86-272, 15 U.S.C.A. §§ 381-385.
In the case of any "state", other than a state of the United States or political
subdivision thereof, the determination of whether the "state" has jurisdiction to
subject the taxpayer to a net income tax shall be made as though the jurisdictional
standards applicable to a state of the United States applied in that "state." If
jurisdiction is otherwise present, that "state" is not considered as being without
jurisdiction by reason of the provisions of a treaty between that "state" and the
United States.

Example: Corporation X is actively engaged in manufacturing farm
equipment in State A and in foreign country B. Both State A and foreign
country B impose a net income tax but foreign country B exempts
corporations engaged in manufacturing farm equipment. Corporation X is
subject to the jurisdiction of State A and foreign country B.

(B) Producing non-apportionable income. A taxpayer is not taxable in another state with
respect to a particular trade or business merely because the taxpayer conducts activities in
that other state pertaining to the production of non-apportionable income or business
activities relating to a separate trade or business.



Section B. Property Factor

(1) The property factor of the apportionment formula for each trade or business of the taxpayer shall
include all real and tangible personal property owned or rented by the taxpayer and used during the
tax period in the regular course of the trade or business. The term "real and tangible personal
property" includes land, buildings, machinery, stocks of goods, equipment, and other real and
tangible personal property but does not include coin or currency. Property used in connection with
the production of non-apportionable income shall be excluded from the property factor. Property
used both in the regular course of the taxpayer's trade or business and in the production of non-
apportionable income shall be included in the factor only to the extent that the property is used in
the regular course of the taxpayer's trade or business. The method of determining that portion of the
value to be included in the factor will depend upon the facts of each case. '

(2) Property Factor: Valuation of Owned Property.

(A) Property owned by the taxpayer shall be valued at its original cost. As a general rule,
"original cost" is deemed to be the basis of the property for federal income tax purposes
(prior to any federal adjustments) at the time of acquisition by the taxpayer and adjusted by
subsequent capital additions or improvements thereto and partial disposition thereof, by
reason of sale, exchange, abandonment, etc. However, capitalized intangible drilling and
development costs shall be included in the property factor whether or not they have been
expensed for either federal or state tax purposes.

Example (i) The taxpayer acquired a factory building in this state at a cost of
$500,000 and, 18 months later, expended $100,000 for major remodeling of the
building. Taxpayer files its return for the current taxable year on the calendar-year
basis. Depreciation deduction in the amount of $22,000 was claimed with respect to
the building on the return for the current taxable year. The value of the building
includable in the numerator and denominator of the property factor is $600,000; the
depreciation deduction is not taken into account in determining the value of the
building for purposes of the factor.

Example (ii): During the current taxable year, Corporation X merges into
Corporation Y in a tax-free reorganization under the Internal Revenue Code. At the
time of the merger, Corporation X owns a factory which X built five years earlier at
a cost of $1,000,000. X has been depreciating the factory at the rate of two percent
per year, and its basis in X's hands at the time of the merger is $900,000. Since the
property is acquired by Y in a transaction in which, under the Internal Revenue
Code, its basis in Y's hands is the same as its basis in X's hands, Y includes the
property in Y's property factor at X's original cost, without adjustment for
depreciation, i.e. $1,000,000.

Example (iii): Corporation Y acquires the assets of Corporation X in a liquidation by
which Y is entitled to use its stock cost as the basis of the X assets under Section
334(b)(2) of the 1954 Internal Revenue Code (i.e. stock possessing 80 percent
control is purchased and liquidated within two years). Under these circumstances,
Y's cost of the assets is the purchase price of the X stock, prorated over the X assets.
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If the original cost of property is unascertainable, the property is included in the factor at its
fair market value as of the date of acquisition by the taxpayer.

(B) Inventory of stock of goods shall be included in the factor in accordance with the
valuation method used for federal income tax purposes.

(C) Property acquired by gift or inheritance shall be included in the factor at its basis for
determining depreciation for federal income tax purposes.

(3) The property factor is a fraction, the numerator of which is the average value of all real and
tangible property within this state based on original cost at the beginning of the taxable year and at
the end of the taxable year; and the denominator of which is the average value of property based on
original cost both within and without the state at the beginning and at the end of the taxable year.
The numerator of the property factor shall include the average value of the real and tangible
personal property owned or rented by the taxpayer and used in this state during the tax period in the
regular course of the trade or business of the taxpayer.

(4) Tangible personal property is within Vermont if, and so long as, it is physically situated or
located here. Property of the taxpayer held in Vermont by an agent, consignee or factor is (and
property held outside Vermont by an agent, consignee or factor is not) situated or located within
Vermont.

Property in transit between locations of the taxpayer to which it belongs shall be considered to be at
the destination for purposes of the property factor. Property in transit between a buyer and seller
which is included by a taxpayer in the denominator of its property factor in accordance with its
regular accounting practices shall be included in the numerator according to the state of destination.
The value of mobile or movable property such as construction equipment, trucks or leased
electronic equipment which are located within and without this state during the tax period shall be
determined for purposes of the numerator of the factor on the basis of total time within the state
during the tax period. An automobile assigned to a traveling employee shall be included in the
numerator of the factor of the state to which the employee's compensation is assigned under the
payroll factor or in the numerator of the state in which the automobile is licensed.

(5) Property shall be included in the property factor if it is actually used or is available for or
capable of being used during the tax period in the regular course of the trade or business of the
taxpayer. Property held as reserves or standby facilities or property held as a reserve source of
materials shall be included in the factor. For example, a plant temporarily idle or raw material
reserves not currently being processed are includable in the factor. Property or equipment under
construction during the tax period (except inventoriable goods in process) shall be excluded from
the factor until such property is actually used in the regular course of the trade or business of the
taxpayer. If the property is partially used in the regular course of the trade or business of the
taxpayer while under construction, the value of the property to the extent used shall be included in
the property factor. Property used in the regular course of the trade or business of the taxpayer shall
remain in the property factor until its permanent withdrawal is established by an identifiable event
that results in its conversion to the production of non-apportionable income, its sale, or the lapse of
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an extended period of time (normally, five years) during which the property is no longer held for
use in the trade or business.

Example (i): Taxpayer closed its manufacturing plant in State X and held the property for
sale. The property remained vacant until its sale one year later. The value of the
manufacturing plant is included in the property factor until the plant is sold.

Example (ii): Same as above except that the property was rented until the plant was sold.
The plant is included in the property factor until the plant is sold.

(6) In determining the property factor, real and tangible personal property rented or leased to the
taxpayer, as well as real and tangible personal property owned by it must be considered. The value
of rented real and tangible personal property both within and without the state is determined by
multiplying the gross rent payable during the tax year by eight (8). The net annual rental rate for
any item of rented property is the annual rental rate paid by the taxpayer for the property less the
aggregate annual subrental rates paid by subtenants of the taxpayer. (See Section G(1) for special
rules when the use of such net annual rental rate produces a negative or clearly inaccurate value or
when property is used by the taxpayer at no charge or is rented at a nominal rental rate.) Subrents
are not deducted when they constitute apportionable income because the property which produces
the subrents is used in the regular course of a trade or business of the taxpayer when it is producing
such income. Accordingly there is no reduction in its value.

Example (i): The taxpayer receives subrents from a bakery concession in a food market
operated by the taxpayer. Since the subrents are apportionable income, they are not deducted
from rent paid by the taxpayer for the food market.

Example (ii): The taxpayer rents a 5-story office building primarily for use in its multistate
business, uses three floors for its offices and subleases two floors to various other businesses
on a short-term basis because it anticipates it will need those two floors for future expansion
of its multistate business. The rental of all five floors is related to the operation of the
taxpayer's trade or business. Since the subrents are apportionable income, they are not
deducted from the rent paid by the taxpayer.

Example (iii): The taxpayer rents a 20-story office building and uses the lower two stories
for its general corporation headquarters. The remaining 18 floors are subleased to others.
The rental of the eighteen floors is not incidental to but rather is separate from the operation
of the taxpayer's trade or business. Since the subrents are non-apportionable income they are
not included in the taxpayer’s property factor.

(7)"Annual Rent" as used in this rule, is the actual sum of money payable or other consideration
payable, directly or indirectly, by the taxpayer or for its benefit for the use or possession of the
property and includes:
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thereof, whether designated as a fixed sum of money or as a percentage of sales, profits or
otherwise.
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Example: A taxpayer, pursuant to the terms of a lease, pays the lessor $1,000.00 per
month and at the end of the year pays the lessor one percent of its gross sales of
$400,000.00. Its gross rent is $16,000.00.

(B) Any amount payable as additional rent or in lieu of rent, such as interest, taxes,
insurance, repairs or any other amount required to be paid by the terms of a lease or other
arrangement;

Example (i): A taxpayer, pursuant to the terms of a lease, pays the lessor $24,000.00
per annum and also pays real estate taxes in the amount of $4,000.00 and interest on
a mortgage in the amount of $2,000.00 Its gross rent is $30,000.00.

Example (ii): A taxpayer stores part of its inventory in a public warehouse. The total
charge for the year was $1,000 of which $700 was for the use of storage space and
$300 for inventory insurance, handling and shipping charges, and C.0.D.
collections. The annual rent is $700.

(C) Any other amount required to be paid by the terms of a lease or other arrangement,
including the amount of amortization or depreciation allowed in computing the taxable
income base for the taxable year of any improvement to real property made by or on behalf
of the business organization which reverts to the owner or lessor upon termination of the
lease or other arrangement.

Example (i): A taxpayer enters into a 21-year lease of certain premises at a rental of
$20,000.00 per annum and after the expiration of one year installs a new store front
at a cost of $10,000.00 which reverts to the owner upon expiration of the lease. Its
gross rent for the first year is $20,000.00. However, for subsequent years its gross
rent is $20,500.00 ($20,000.00 annual rent plus 1/20th of $10,000.00, the cost of the
improvement apportioned on the basis of the unexpired term of the lease).

Example (ii): A taxpayer leases a parcel of vacant land for 40 years at an annual
rental of $5,000.00 and erects thereon a building which costs $600,000.00. The value
of the land is determined by multiplying the annual rent of $5,000.00 by eight, and
_the value of the building is determined in the same manner as if owned by the

taxpayer.
(D) "Annual Rent" does not include:

(1) Intercompany rents if both the lessor and lessee are taxed on a consolidated basis
within the Vermont return.

(2) Amounts payable as separate charges for water and electric service furnished by
the lessor.



(3) Amounts payable for storage provided no designated space under the control of
the taxpayer as a tenant is rented for storage purposes.

(4) Incidental day-to-day expenses such as hotel or motel accommodations, daily
rental of automobiles, etc.; and

(5) Royalties based on extraction of natural resources, whether represented by
delivery or purchase. For this purpose, a royalty includes any consideration
conveyed or credited to a holder of an interest in property which constitutes a
sharing of current or future production of natural resources from such property,
irrespective of the method of payment or how such consideration may be
characterized, whether as a royalty, advance royalty, rental or otherwise.

(E) Leasehold improvements shall, for the purposes of the property factor, be treated as
property owned by the taxpayer regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon expiration of the lease. Hence,
the original cost of leasehold improvements shall be included in the factor.

(8) "Annual rental rate" is the amount paid as rental for property for a 12-month period (i.e., the
amount of the annual rent). Where property is rented for less than a 12-month period, the rent paid
for the actual period of rental shall constitute the "annual rental rate" for the tax period. However,
where a taxpayer has rented property for a term of 12 or more months and the current tax period
covers a period of less than 12 months (due, for example, to a reorganization or change of
accounting period), the rent paid for the short tax period shall be annualized. If the rental term is for
less than 12 months, the rent shall not be annualized beyond its term. Rent shall not be annualized
because of the uncertain duration when the rental term is on a month-to-month basis.

Example (i): Taxpayer A, which ordinarily files its returns based on a calendar year, is
merged into Taxpayer B on April 30. The net rent paid under a lease with 5 years remaining
is $2,500 a month. The rent for the tax period January 1 to April 30 is $10,000. After the
rent is annualized the net rent is $30,000 ($2,500 x 12).

Example (ii): Same facts as in Example (i) except that the lease would have terminated on
August 31. In this case, the annualized rent is $20,000 ($2,500 x 8).

(9) In exceptional cases use of the general method outlined above may result in inaccurate
valuations. Accordingly, in such cases, any other method which will properly reflect value may be
adopted by the Vermont Department of Taxes, either on its own motion or on request of a taxpayer.
Such other method of valuation may not be used by a taxpayer until approved in writing by the
Department. Any such request shall set forth full information with respect to the property, together
with the basis for the valuation proposed by the taxpayer. Such other method once approved by the
Department may be used by the taxpayer in its reports for subsequent years until the facts upon
which such other method is based are, in the judgment of the Department, materially changed.

(10) Year to year consistency. In filing returns in Vermont, if the taxpayer departs from or modifies
the manner of valuing property or of excluding property from or including property in the property
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factor used in returns for prior years, the taxpayer shall disclose in the return for the current year the
nature and extent of the modification.

Section C. Payroll Factor

(1) The payroll factor is a fraction, the numerator of which includes the total compensation paid in
Vermont during the tax period and the denominator of which includes the total compensation paid
everywhere during the tax period. In addition to “normal” salary and wages, compensation shall
include payments to employees for board, rent, housing, lodging, and any other benefits paid in
exchange for labor. These amounts will be treated as compensation if they are considered as income
under the Internal Revenue Code.

(2) The taxpayer’s accounting method will determine the actual amounts that are to be included in
the factors. If the taxpayer uses the accrual method of accounting, compensation that has been
properly accrued and deductible will be considered to have been paid during the taxable period.

Example: The taxpayer uses some of its employees in the construction of a storage building
which, upon completion, is used in the regular course of the taxpayer's trade or business.
The wages paid to those employees are treated as a capital expenditure by the taxpayer. The
amount of those wages is included in the payroll factor.

(3) For purposes of this regulation, an employee is defined to be any person, including an officer of
the corporation, who is included by the taxpayer as an employee for purposes of the payroll taxes
imposed by the FICA.

(4) The payroll factor shall include only compensation that is related to the production of
apportionable income. Compensation that is related to the operation, maintenance, protection or
supervision of non-apportionable income is not included in the payroll factor. To the extent that
employee services produce both apportionable and non-apportionable income, proration is allowed.

Example: The taxpayer owns various securities which it holds as an investment separate and
apart from its trade or business. The management of the taxpayer's investment portfolio is
the only duty of Mr. X, an employee. The salary paid to Mr. X is excluded from the payroll
factor.

(5) Compensation will be considered to be paid in Vermont and thus includable in the numerator of
the payroll factor if:

(A) the individuals’ services are performed entirely within Vermont;
(B) the individuals’ services are performed both within and without Vermont, but the out-of-
state services are incidental to the Vermont services. The word "incidental" means any

service which is temporary or transitory in nature, or which is rendered in connection with
an isolated transaction;
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(C) some of the individuals’ services are performed within Vermont and the company’s base
of operation or the place from where the service is controlled is within Vermont; or

(D) some of the individual’s services are performed within Vermont, which is his or her
state of residence, and there is no base of operation or place from where the service is

controlled in any of the other states where part of the individual’s services are performed.

The term "place from which the service is directed or controlled" refers to the place from
which the power to direct or control is exercised by the taxpayer.

The term "base of operations" is the place of more or less permanent nature from which the

‘employee starts his work and to which he customarily returns in order to receive instructions

from the taxpayer or communications from his customers or other persons or to replenish
stock or other materials, repair equipment, or perform any other functions necessary to the
exercise of his trade or profession at some other point or points.

Section D. Sales and Receipts Factor

(1) General Principles of Application; Definitions
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(A) The sales and receipt factor is a fraction, the numerator of which is the gross receipts of
the taxpayer in this state during the taxable year. The numerator of the receipts factor shall
include gross receipts attributable to this state and derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except gross receipts excluded
under these regulations. The denominator of the receipts factor shall include the gross
receipts of the taxpayer derived by the taxpayer from transactions and activity in the regular
course of its trade or business within and without this state during the taxable year. The
method of calculating receipts for purposes of the denominator is the same method used in
determining receipts for purposes of the numerator. The receipts factor shall include only
those receipts which constitute apportionable_income and are includable in the apportionable
base for the tax year. Receipts from the following are allocable to Vermont:

(a) sales of tangible personal property in Vermont;

(b) services performed in Vermont;

(c) the rentals, sale, lease, or license of property situated in Vermont;
(d) licenses, leases, and sales of intangible property used in Vermont;
(e) all other apportionable receipts earned in Vermont.

All such receipts of the period covered by the return (computed on the cash or accrual basis,
in accordance with the method of accounting used in the computation of the taxpayers
“Vermont net income”) must be taken into account.

(B) Year to year consistency. In filing returns with this state, if the taxpayer departs from
or modifies the basis for excluding or including gross receipts in the receipts factor used in
returns for prior years, the taxpayer shall disclose in the return for the current year the nature
and extent of the modification.
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(C) Exceptions. In some cases certain gross receipts should be disregarded in determining
the receipts factor in order that the apportionment formula will operate fairly to apportion to
this state the income of the taxpayer's trade or business. See Section G.

(D) Definitions

Terms have the following meaning unless otherwise defined or specified in particular
sections.

(1) “Billing address” means the location indicated in the books and records of the taxpayer
as the primary mailing address relating to a customer’s account as of the time of the
transaction as kept in good faith in the normal course of business and not for tax avoidance
purposes.

(2) “Business customer” means a customer that is a business operating in any form,
including a sole proprietorship. Sales to a non-profit organization, to a trust, to the U.S.
Government, to a foreign, state or local government, or to an agency or instrumentality of
that government are treated as sales to a business customer and must be assigned consistent
with the rules for those sales.

(3) “Code” means the Internal Revenue Code as currently written and subsequently
amended.

(4) “Individual customer” means a customer that is not a business customer.

(5) “Intangible property” generally means property that is not physical or whose
representation by physical means is merely incidental and includes, without limitation,
copyrights; patents; trademarks; trade names; brand names; franchises; licenses; trade
secrets; trade dress; information; know-how; methods; programs; procedures; systems;
formulae; processes; technical data; designs; licenses; literary, musical, or artistic
compositions; information; ideas; contract rights including broadcast rights; agreements not
to compete; goodwill and going concern value; securities; and, except as otherwise
provided, computer software. Receipts from the sale of intangible property may be excluded
from the numerator and denominator of the taxpayer’s receipts factor pursuant to Section
D(1)(G) and 32 V.S.A. §5833(a)(3)(D).

(6) “Place of order,” means the physical location from which a customer places an order for
a sale other than a sale of tangible personal property from a taxpayer, resulting in a contract
with the taxpayer.

(7) “Population” means the most recent population data maintained by the U.S. Census
Bureau for the year in question as of the close of the taxable period.

(8) “Receipts” means all gross receipts of the taxpayer that are not allocated under
paragraphs of this article, and that are received from transactions and activity in the regular
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course of the taxpayer’s trade or business; except that receipts of a taxpayer from hedging
transactions and from the maturity, redemption, sale, exchange, loan or other disposition of
cash or securities, shall be excluded.

(9) “Related party” means:

(1) a stockholder who is an individual, or a member of the stockholder's family set
forth in section 318 of the Code if the stockholder and the members of the
stockholder's family own, directly, indirectly, beneficially or constructively, in the
aggregate, at least 50 percent of the value of the taxpayer's outstanding stock;

(2) a stockholder, or a stockholder's partnership, limited liability company, estate,
trust or corporation, if the stockholder and the stockholder's partnerships, limited
liability companies, estates, trusts and corporations own directly, indirectly,
beneficially or constructively, in the aggregate, at least 50 percent of the value of the
taxpayer's outstanding stock; or

(3) a corporation, or a party related to the corporation in a manner that would require
an attribution of stock from the corporation to the party or from the party to the
corporation under the attribution rules of the Code if the taxpayer owns, directly,
indirectly, beneficially or constructively, at least 50 percent of the value of the
corporation's outstanding stock. The attribution rules of the Code shall apply for
purposes of determining whether the ownership requirements of this definition have
been met.

(10) “State where a contract of sale is principally managed by the customer,” means the
primary location at which an employee or other representative of a customer serves as the
primary contact person for the taxpayer with respect to the day-to-day execution and
performance of a contract entered into by the taxpayer with the customer.

(E) General Principles of Application; Contemporaneous Records.

In order to satisfy the requirements of Section D, a taxpayer’s assignment of receipts from
sales of other than tangible personal property must be consistent with the following
principles:

1. A taxpayer shall apply the rules set forth in Section D based on objective criteria and shall
consider all sources of information reasonably available to the taxpayer at the time of its tax
filing including, without limitation, the taxpayer’s books and records kept in the normal
course of business. A taxpayer shall determine its method of assigning receipts in good
faith, and apply it consistently with respect to similar transactions and year to year. A
taxpayer shall retain contemporaneous records that explain the determination and
application of its method of assigning its receipts, including its underlying assumptions, and
shall provide those records to the Department of Taxes upon request.
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2. Section D provides various assignment rules that apply sequentially in a hierarchy. For
each sale to which a hierarchical rule applies, a taxpayer must make a reasonable effort to
apply the primary rule applicable to the sale before seeking to apply the next rule in the
hierarchy (and must continue to do so with each succeeding rule in the hierarchy, where
applicable). For example, in some cases, the applicable rule first requires a taxpayer to
determine the state or states of assignment, and if the taxpayer cannot do so, the rule
requires the taxpayer to reasonably approximate the state or states. In these cases, the
taxpayer must attempt to determine the state or states of assignment (i.e., apply the primary
rule in the hierarchy) in good faith and with reasonable effort before it may reasonably
approximate the state or states.

3. A taxpayer’s method of assigning its receipts, including the use of a method of
approximation, where applicable, must reflect an attempt to obtain the most accurate
assignment of receipts consistent with the regulatory standards set forth in Section D, rather
than an attempt to lower the taxpayer’s tax liability. A method of assignment that is
reasonable for one taxpayer may not necessarily be reasonable for another taxpayer,
depending upon the applicable facts.

(F) Rules of Reasonable Approximation.

1. In General. In general, Section D establishes uniform rules for determining whether and
to what extent the market for a sale other than the sale of tangible personal property is in
Vermont. The regulation also sets forth rules of reasonable approximation, which apply if
the state or states of assignment cannot be determined. In some instances, the reasonable
approximation must be made in accordance with specific rules of approximation prescribed
in Section D. In other cases, the applicable rule in Section D permits a taxpayer to
reasonably approximate the state or states of assignment, using a method that reflects an
effort to approximate the results that would be obtained under the applicable rules or
standards set forth in Section D.

2. Approximation Based Upon Known Sales. In an instance where, applying the applicable
rules set forth in Section D(3)(Sale of a Service), a taxpayer can ascertain the state or states
of assignment of a substantial portion of its receipts from sales of substantially similar
services (“assigned receipts”), but not all of those sales, and the taxpayer reasonably
believes, based on all available information, that the geographic distribution of some or all
of the remainder of those sales generally tracks that of the assigned receipts, it shall include
receipts from those sales which it believes tracks the geographic distribution of the assigned
receipts in its receipts factor in the same proportion as its assigned receipts. This rule also
applies in the context of licenses and sales of intangible property where the substance of the
transaction resembles a sale of goods or services. See Section D(5) and Section D(6).

3. Related-Party Transactions — Information Imputed from Customer to Taxpayer. Where a
taxpayer has receipts subject to this Section D from transactions with a related-party
customer, information that the customer has that is relevant to the sourcing of receipts from
these transactions is imputed to the taxpayer.
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(G) Rules with Respect to Exclusion of Receipts from the Receipts Factor.

1. The receipts factor only includes those amounts defined as receipts under Section
D(1)(D)(8) and applicable regulations.

2. Certain receipts arising from the sale of intangibles are excluded from the numerator and
denominator of the sales factor. See Section D(6)(1)(D).

3. In a case in which a taxpayer cannot ascertain the state or states to which receipts of a sale
are to be assigned pursuant to the applicable rules set forth in Section D (including through
the use of a method of reasonable approximation, where relevant) using a reasonable
amount of effort undertaken in good faith, the receipts must be excluded from the
denominator of the taxpayer’s receipts factor.

4. In a case in which a taxpayer can ascertain the state or states to which receipts from a sale
are to be assigned pursuant to the applicable rules set forth in Section D, but the taxpayer is
not taxable in one or more of those states, the receipts that would otherwise be assigned to
those states where the taxpayer is not taxable must be excluded apportioned pursuant to 32
V.S.A. §5833(a)(3)(A) for tangible personal property or apportioned pursuant to 32 V.S.A.
§5833(a)(3)(B) for sales other than tangible personal property.

5. Receipts of a taxpayer from hedging transactions, or from holding cash or securities, or
from the maturity, redemption, sale, exchange, loan or other disposition of cash or
securities, shall be excluded.

(H) Changes in Methodology; Commissioner Review.

1. Nothing in this Regulation is intended to limited the application of 32 V.S.A. §5833(b) or
the authority granted to the Commissioner under that Section. If the application of this
Regulation results in the attribution of receipts that does not fairly represent the extent of the
taxpayer’s business activity in Vermont, the taxpayer may petition for or the Commissioner
may require the use of a different method for attributing those receipts.

2. General Rules Applicable to Original Returns. In any case in which a taxpayer files an
original return for a taxable year in which it properly assigns its receipts using a method of
assignment, including a method of reasonable approximation, in accordance with the rules
stated in Section D, the application of such method of assignment shall be deemed to be a
correct determination by the taxpayer of the state or states of assignment to which the
method is properly applied. In those cases, neither the Commissioner nor the taxpayer
(through the form of an audit adjustment, amended return, abatement application or
otherwise) may modify the taxpayer’s methodology as applied for assigning those receipts
for the taxable year. However, the Commissioner and the taxpayer may each subsequently,
through the applicable administrative process, correct factual errors or calculation errors
with respect to the taxpayer’s application of its filing methodology.
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3. Commissioner’s Authority to Adjust a Taxpayer’s Return. The Commissioner’s ability to
review and adjust a taxpayer’s assignment of receipts on a return to more accurately assign
receipts consistently with the rules or standards of Section D, includes, but is not limited to,
each of the following potential actions:

A. In a case in which a taxpayer fails to properly assign receipts from a sale in
accordance with the rules set forth in Section D, including the failure to properly
apply a hierarchy of rules consistent with the principles of Section D(3), the
Commissioner may adjust the assignment of the receipts in accordance with the
applicable rules in Section D.

B. In a case in which a taxpayer uses a method of approximation to assign its
receipts and the Commissioner determines that the method of approximation
employed by the taxpayer is not reasonable, the Commissioner may substitute a
method of approximation that the Commissioner determines is appropriate or may
exclude the receipts from the taxpayer’s numerator and denominator, as appropriate.

C. In a case in which the Commissioner determines that a taxpayer’s method of
approximation is reasonable, but has not been applied in a consistent manner with
respect to similar transactions or year to year, the Commissioner may require that the
taxpayer apply its method of approximation in a consistent manner.

D. In a case in which a taxpayer excludes receipts from the denominator of its
receipts factor on the theory that the assignment of the receipts cannot be reasonably
approximated, the Commissioner may determine that the exclusion of those receipts
is not appropriate, and may instead substitute a method of approximation that the
Commissioner determines is appropriate.

E. In a case in which a taxpayer fails to retain contemporaneous records that explain
the determination and application of its method of assigning its receipts, including its
underlying assumptions, or fails to provide those records to the Commissioner upon
request, the Commissioner may treat the taxpayer’s assignment of receipts as
unsubstantiated, and may adjust the assignment of the receipts in a manner
consistent with the applicable rules in Section D.

F. In a case in which the Commissioner concludes that a customer’s billing address
was selected by the taxpayer for tax avoidance purposes, the Commissioner may adjust
the assignment of receipts from sales to that customer in a manner consistent with the
applicable rules in Section D.

4, Taxpayer Authority to Change a Method of Assignment on a Prospective Basis. A taxpayer
that seeks to change its method of assigning its receipts under Section D must disclose, in the
original return filed for the year of the change, the fact that it has made the change. If a
taxpayer fails to adequately disclose the change, the Commissioner may disregard the
taxpayer’s change and substitute an assignment method that the Commissioner determines is
appropriate.



5. Commissioner’s Authority to Change a Method of Assignment on a Prospective Basis.
The Commissioner may direct a taxpayer to change its method of assigning its receipts in
tax returns that have not yet been filed, including changing the taxpayer’s method of
approximation, if upon reviewing the taxpayer’s filing methodology applied for a prior tax
year, the Commissioner determines that the change is appropriate to reflect a more accurate
assignment of the taxpayer’s receipts within the meaning of Section D, and determines that
the change can be reasonably adopted by the taxpayer. The Commissioner will provide the
taxpayer with a written explanation as to the reason for making the change. In a case in
which a taxpayer fails to comply with the Commissioner’s direction on subsequently filed
returns, the Commissioner may deem the taxpayer’s method of assigning its receipts on
those returns to be unreasonable, and may substitute an assignment method that the
Commissioner determines is appropriate. '

(2) Sales of Tangible Personal Property in Vermont

(A) Gross receipts from sales of tangible personal property are made in this state if the property is.

delivered or shipped to a purchaser, other than the United States government, who takes possession
within this state, regardless of fob point or other conditions of sale, or the property is shipped from
an office, store, warehouse, factory or other place of storage in this state and:

(1) the purchaser is the United States Government; or
(2) the corporation is not taxable in the state in which the purchaser takes possession.

If a seller in Vermont makes sales of tangible personal property to a purchaser who takes delivery
of the property at the seller’s shipping dock, the sale is a Vermont sale if the purchaser transports
the property to one of its in-state locations. If the purchaser transports the property to one of its out-
of-state locations the sale is not a Vermont sale, unless the corporation is not taxable in the state to
which the property is transported.

(B) Property shall be deemed to be delivered or shipped to a purchaser within this state if the
recipient is located in this state, even though the property is ordered from outside this state.

Example: The taxpayer, with inventory in State A, sold $100,000 of its products to a
purchaser having branch stores in several states, including this state. The order for the
purchase was placed by the purchaser's central purchasing department located in State B.
$25,000 of the purchase order was shipped directly to purchaser's branch store in this state.
The branch store in this state is the purchaser within this state with respect to $25,000 of the
taxpayer's sales.

(C) Property is delivered or shipped to a purchaser within this state if the shipment terminates in
this state, even though the property is subsequently transferred by the purchaser to another state.

Example: The taxpayer makes a sale to a purchaser who maintains a central warehouse in

this state at which all merchandise purchases are received. The purchaser reships the goods
to its branch stores in other states for sale. All of the taxpayer's products shipped to the
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purchaser's warehouse in this state constitute property delivered or shipped to a purchaser
within this state.

(D) The term "purchaser within this state” shall include the ultimate recipient of the property if the
taxpayer in this state, at the designation of the purchaser, delivers to or has the property shipped to
the ultimate recipient within this state.

Example: A taxpayer in this state sold merchandise to a purchaser in State A. Taxpayer
directed the manufacturer or supplier of the merchandise in State B to ship the merchandise
to the purchaser's customer in this state pursuant to purchaser's instructions. The sale by the
taxpayer is in this state.

(E) When property being shipped by a seller from the state of origin to a consignee in another state
is diverted while en route to a purchaser in this state, the sales are in this state.

Example: The taxpayer, a produce grower in State A, begins shipment of perishable produce
to the purchaser's place of business in State B. While en route, the produce is diverted to the
purchaser's place of business in this state in which state the taxpayer is subject to tax. The
sale by the taxpayer is attributed to this state.

(F) If the taxpayer is not taxable in the state of the purchaser, the sale is attributed to this state if the
property is shipped from an office, store, warehouse, factory, or other place of storage in this state.

Example: The taxpayer has its head office and factory in State A. It maintains a branch
office and inventory in this state. Taxpayer's only activity in State B is the solicitation of
orders by a resident salesman. All orders by the State B salesman are sent to the branch
office in this state for approval and are filled by shipment from the inventory in this state.
Since the taxpayer is immune under Public Law 86-272 from tax in State B, all sales of
merchandise to purchasers in State B are attributed to this state, the state from which the
merchandise was shipped.

(G) If a taxpayer whose salesman operates from an office located in this state makes a sale to a
purchaser in another state in which the taxpayer is not taxable and the property is shipped directly
by a third party to the purchaser, the following rules apply:

(1) If the taxpayer is taxable in the state from which the third party ships the property, then
the sale is in that state.

(2) If the taxpayer is not taxable in the state from which the property is shipped, then the
sale is in this state.

Example: The taxpayer in this state sold merchandise to a purchaser in State A.
Taxpayer is not taxable in State A. Upon direction of the taxpayer, the merchandise
was shipped directly to the purchaser by the manufacturer in State B. If the taxpayer
is taxable in State B, the sale is in State B. If the taxpayer is not taxable in State B,
the sale is in this state.
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(3) Compensation for Services.

All amounts received for providing services are apportionable irrespective of whether such services
are performed by employees, agents, subcontractors or any other persons.

When receipts from sales of services contribute to the sales factor, the method for calculating
receipts shall rely on the principle of market-based sourcing. The receipts from a sale of a service
are in Vermont if and to the extent that the service is delivered to a location in Vermont. In general,
the term “delivered to a location” refers to the location of the taxpayer’s market for the service,
which may not be the location of the taxpayer’s employees or property. The rules to determine the
location of the delivery of a service in the context of several specific types of service transactions
are set forth at in subsection 1-3 below.

(1) In-Person Services.
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(A) In General. Except as otherwise provided in this Subsection 1, in-person services are
services that are physically provided in person by the taxpayer, where the customer or the
customer’s real or tangible property upon which the services are performed is in the same
location as the service provider at the time the services are performed. This rule includes
situations where the services are provided on behalf of the taxpayer by a third-party
contractor. Examples of in-person services include, without limitation, warranty and repair
services; cleaning services; plumbing services; carpentry; construction contractor services;
pest control; landscape services; medical and dental services, including medical testing, x-
rays and mental health care and treatment; child care; hair cutting and salon services; live
entertainment and athletic performances; and in-person training or lessons. In-person
services include services within the description above that are performed at (1) a location
that is owned or operated by the service provider or (2) a location of the customer, including
the location of the customer’s real or tangible personal property. Various professional
services, including legal, accounting, financial and consulting services, and other similar
services as described in Subsection 3, although they may involve some amount of in-person
contact, are not treated as in-person services within the meaning of this Subsection 1.

(B) Assignment of Receipts. Rule of Determination. Except as otherwise provided in this
Subsection B, if the service provided by the taxpayer is an in-person service, the service is
delivered to the location where the service is received. Therefore, the receipts from a sale
are in Vermont if and to the extent the customer receives the in-person service in Vermont.
In assigning its receipts from sales of in-person services, a taxpayer must first attempt to
determine the location where a service is received, as follows:

a. If the service is performed with respect to the body of an individual customer in
Vermont (e.g. hair cutting or x-ray services) or in the physical presence of the
customer in Vermont (e.g. live entertainment or athletic performances), the service is
received in Vermont.
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b. If the service is performed with respect to the customer’s real estate in Vermont or
if the service is performed with respect to the customer’s tangible personal property
at the customer’s residence or in the customer’s possession in Vermont, the service
is received in Vermont.

c. If the service is performed with respect to the customer’s tangible personal
property and the tangible personal property is to be shipped or delivered to the
customer, whether the service is performed within or outside Vermont, the service is
received in Vermont if the property is shipped or delivered to the customer in
Vermont.

(C) Rule of Reasonable Approximation. In an instance in which the state or states where a
service is actually received cannot be determined, but the taxpayer has sufficient
information regarding the place of receipt from which it can reasonably approximate the
state or states where the service is received, the taxpayer shall reasonably approximate such
state or states. If the state to which the receipts are to be assigned can be determined or
reasonably approximated, but the taxpayer is not taxable in that state, the receipts that would
otherwise be assigned to the state are excluded from the denominator of the taxpayer’s
receipts factor pursuant to 32 V.S.A. §5833(2)(3)(D).

(D) Examples.

In these examples assume, unless otherwise stated, that the taxpayer is taxable in each state
to which its receipts would be assigned, so that there is no requirement that the receipts from
the sale or sales be eliminated from the denominator of the taxpayer’s receipts factor. See 32
V.S.A. §5833(a)(3)(D). Note that for purposes of the examples it is irrelevant whether the
services are performed by an employee of the taxpayer or by an independent contractor
acting on the taxpayer’s behalf.

Example (i). Salon Corp has retail locations in Vermont and in other states where it
provides hair cutting services to individual and business customers, the latter of
whom are paid for through the means of a company account. The receipts from sales
of services provided at Salon Corp’s in-state locations are in Vermont. The receipts
from sales of services provided at Salon Corp’s locations outside Vermont, even
when provided to residents of Vermont, are not receipts from in-state sales.

Example (ii). Landscape Corp provides landscaping and gardening services in
Vermont and in neighboring states. Landscape Corp provides landscaping services at
the in-state vacation home of an individual who is a resident of another state and
who is located outside Vermont at the time the services are performed. The receipts
from sale of services provided at the in-state location are in Vermont.

Example (iii). Same facts as in Example (ii), except that Landscape Corp provides
the landscaping services to Retail Corp, a corporation with retail locations in several
states, and the services are with respect to those locations of Retail Corp that are in



Vermont and in other states. The receipts from the sale of services provided to Retail
Corp are in Vermont to the extent the services are provided in Vermont.

Example (iv). Camera Corp provides camera repair services at an in-state retail
location to walk-in individual and business customers. In some cases, Camera Corp
actually repairs a camera that is brought to its in-state location at a facility that is in
another state. In these cases, the repaired camera is then returned to the customer at
Camera Corp’s in-state location. The receipts from sale of these services are in
Vermont.

Example (v). Same facts as in Example (iv), except that a customer located in
Vermont mails the camera directly to the out-of-state facility owned by Camera Corp
to be fixed, and receives the repaired camera back in Vermont by mail. The receipts
from sale of the service are in Vermont.

Example (vi). Teaching Corp provides seminars in Vermont to individual and
business customers. The seminars and the materials used in connection with the
seminars are prepared outside the state, the teachers who teach the seminars include
teachers that are resident outside the state, and the students who attend the seminars
include students that are resident outside the state. Because the seminars are taught
in Vermont the receipts from sales of the services are in Vermont.

(2) Services Delivered to the Customer or on Behalf of the Customer, or Delivered
Electronically Through the Customer.
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(A) In General. Ifthe service provided by the taxpayer is not an in-person service within
the meaning of Section D(3)(1)(A) or a professional service within the meaning of Section
D(3)(3), and the service is delivered to or on behalf of the customer, or delivered
electronically through the customer, the receipts from a sale are in Vermont if and to the
extent that the service is delivered in Vermont. For purposes of this section, a service that is
delivered “t0” a customer is a service in which the customer and not a third party is the
recipient of the service. A service that is delivered “on behalf of” a customer is one in which
a customer contracts for a service but one or more third parties, rather than the customer, is
the recipient of the service, such as fulfillment services, or the direct or indirect delivery of
advertising to the customer’s intended audience (see Section D(3)(2)(B)(3) and Example
(iv) under Section D(3)(2)(B)(1)(c). A service can be delivered to or on behalf of a customer
by physical means or through electronic transmission. A service that is delivered
electronically “through” a customer is a service that is delivered electronically to a customer
for purposes of resale and subsequent electronic delivery in substantially identical form to
an end user or other third-party recipient.

(B) Assignment of Receipts. The assignment of receipts to a state or states in the instance
of a sale of a service that is delivered to the customer or on behalf of the customer, or
delivered electronically through the customer, depends upon the method of delivery of the
service and the nature of the customer. Separate rules of assignment apply to services
delivered by physical means and services delivered by electronic transmission. (For
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purposes of this section, a service delivered by an electronic transmission is not a delivery
by a physical means). If a rule of assignment set forth in this section depends on whether the
customer is an individual or a business customer, and the taxpayer acting in good faith
cannot reasonably determine whether the customer is an individual or business customer,
the taxpayer shall treat the customer as a business customer. If the state to which the receipts
from a sale are to be assigned can be determined or reasonably approximated, but the
taxpayer is not taxable in that state, the receipts that would otherwise be assigned to that
state are excluded from the denominator of the taxpayer’s receipts factor. See 32 V.S.A.
§5833(a)(3)(D).

1. Delivery to or on Behalf of a Customer by Physical Means Whether to an
Individual or Business Customer. Services delivered to a customer or on behalf of
a customer through a physical means include, for example, product delivery services
where property is delivered to the customer or to a third party on behalf of the
customer; the delivery of brochures, fliers or other direct mail services; the delivery
of advertising or advertising-related services to the customer’s intended audience in
the form of a physical medium; and the sale of custom software (e.g., where
software is developed for a specific customer in a case where the transaction is
properly treated as a service transaction for purposes of corporate taxation) where
the taxpayer installs the custom software at the customer’s site. The rules in this
section apply whether the taxpayer’s customer is an individual customer or a
business customer.

a. Rule of Determination. In assigning the receipts from a sale of a service
delivered to a customer or on behalf of a customer through a physical means,
a taxpayer must first attempt to determine the state or states where the service
is delivered. If the taxpayer is able to determine the state or states where the
service is delivered, it shall assign the receipts to that state or states.

b. Rule of Reasonable Approximation. If the taxpayer cannot determine the
state or states where the service is actually delivered, but has sufficient
information regarding the place of delivery from which it can reasonably
approximate the state or states where the service is delivered, it shall
reasonably approximate the state or states.

c. Examples:

In these examples assume, unless otherwise stated, that the taxpayer is
taxable in each state to which its receipts would be assigned, so that there is
no requirement in these examples that the receipts must be eliminated from
the denominator of the taxpayer’s receipts factor.

Example (i). Direct Mail Corp, a corporation based outside Vermont,

provides direct mail services to its customer, Business Corp. Business
Corp contracts with Direct Mail Corp to deliver printed fliers to a list

of customers that is provided to it by Business Corp. Some of
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Business Corp’s customers are in Vermont and some of those
customers are in other states. Direct Mail Corp will use the postal
service to deliver the printed fliers to Business Corp’s customers. The
receipts from the sale of Direct Mail Corp’s services to Business Corp
are assigned to Vermont to the extent that the services are delivered
on behalf of Business Corp to Vermont customers (i.e., to the extent
that the fliers are delivered on behalf of Business Corp to Business
Corp’s intended audience in Vermont).

Example (ii). Ad Corp is a corporation based outside Vermont that
provides advertising and advertising-related services in Vermont and
in neighboring states. Ad Corp enters into a contract at a location
outside Vermont with an individual customer who is not a Vermont
resident to design advertisements to be displayed in Vermont, and to
design fliers to be mailed to Vermont residents. All of the design
work is performed outside Vermont. The receipts from the sale of the
design services are in Vermont because the service is physically
delivered on behalf of the customer to the customer’s intended
audience in Vermont.

Example (iii). Same facts as example (ii), except that the contract is
with a business customer that is based outside Vermont. The receipts
from the sale of the design services are in Vermont because the
services are physically delivered on behalf of the customer to the
customer’s intended audience in Vermont.

Example (iv). Fulfillment Corp, a corporation based outside Vermont,
provides product delivery fulfillment services in Vermont and in
neighboring states to Sales Corp, a corporation located outside
Vermont that sells tangible personal property through a mail order
catalog and over the Internet to customers. In some cases when a
customer purchases tangible personal property from Sales Corp to be
delivered in Vermont, Fulfillment Corp will, pursuant to its contract
with Sales Corp, deliver that property from its fulfillment warehouse
located outside Vermont. The receipts from the sale of the fulfillment
services of Fulfillment Corp to Sales Corp are assigned to Vermont to
the extent that Fulfillment Corp’s deliveries on behalf of Sales Corp
are to recipients in Vermont.

Example (v). Software Corp, a software development corporation,
enters into a contract with a business customer, Buyer Corp, which is
physically located in Vermont, to develop custom software to be used
in Buyer Corp’s business. Software Corp develops the custom
software outside Vermont, and then physically installs the software
on Buyer Corp’s computer hardware located in Vermont. The
development and sale of the custom software is properly
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characterized as a service transacﬁon, and the receipts from the sale
are assigned to Vermont because the software is physically delivered
to the customer in Vermont.

Example (vi). Same facts as Example (v), except that Buyer Corp has
offices in Vermont and several other states, but is commercially
domiciled outside Vermont and orders the software from a location
outside Vermont. The receipts from the development and sale of the
custom software service are assigned to Vermont because the
software is physically delivered to the customer in Vermont.

2. Delivery to a Customer by Electronic Transmission.

Services delivered by electronic transmission include, without limitation, services that are
transmitted through the means of wire, lines, cable, fiber optics, electronic signals, satellite
transmission, audio or radio waves, or other similar means, whether or not the service
provider owns, leases or otherwise controls the transmission equipment. In the case of the .
delivery of a service by electronic transmission to a customer, the following rules apply.

a. Services Delivered By Electronic Transmission to an Individual Customer.

i. Rule of Determination. In the case of the delivery of a service to an
individual customer by electronic transmission, the service is delivered in
Vermont if and to the extent that the taxpayer’s customer receives the service
in Vermont. If the taxpayer can determine the state or states where the
service is received, it shall assign the receipts from that sale to that state or
states.

ii. Rules of Reasonable Approximation. If the taxpayer cannot determine the
state or states where the customer actually receives the service, but has
sufficient information regarding the place of receipt from which it can
reasonably approximate the state or states where the service is received, it
shall reasonably approximate the state or states. If a taxpayer does not have
sufficient information from which it can determine or reasonably
approximate the state or states in which the service is received, it shall
reasonably approximate the state or states using the customer’s billing
address.

b. Services Delivered By Electronic Transmission to a Business Customer.

i. Rule of Determination. In the case of the delivery of a service to a business
customer by electronic transmission, the service is delivered in Vermont if
and to the extent that the taxpayer’s customer receives the service in
Vermont. If the taxpayer can determine the state or states where the service is
received, it shall assign the receipts from that sale to the state or states. For
purposes of this section, it is intended that the state or states where the
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service is received reflect the location at which the service is directly used by
the employees or designees of the customer.

ii. Rule of Reasonable Approximation. If the taxpayer cannot determine the
state or states where the customer actually receives the service, but has
sufficient information regarding the place of receipt from which it can
reasonably approximate the state or states where the service is received, it
shall reasonably approximate the state or states.

iii. Secondary Rule of Reasonable Approximation. In the case of the delivery
of a service to a business customer by electronic transmission where a
taxpayer does not have sufficient information from which it can determine or
reasonably approximate the state or states in which the service is received,
the taxpayer shall reasonably approximate the state or states as set forth in
this regulation. In these cases, unless the taxpayer can apply the safe harbor
set forth below, the taxpayer shall reasonably approximate the state or states
in which the service is received as follows: first, by assigning the receipts
from the sale to the state where the contract of sale is principally managed by
the customer; second, if the state where the customer principally manages the
contract is not reasonably determinable, by assigning the receipts from the
sale to the customer’s place of order; and third, if the customer’s place of
order is not reasonably determinable, by assigning the receipts from the sale
using the customer’s billing address; provided, however, if the taxpayer
derives more than 5% of its receipts from sales of services from any single
customer, the taxpayer is required to identify the state in which the contract
of sale is principally managed by that customer.

iv. Safe Harbor. In the case of the delivery of a service to a business
customer by electronic transmission a taxpayer may not be able to determine,
or reasonably approximate under Subsection ii, the state or states in which
the service is received. In these cases, the taxpayer may, in lieu of the rule
stated in Subsection iii, apply the safe harbor stated in this Subsection. Under
this safe harbor, a taxpayer may assign its receipts from sales to a particular
customer based upon the customer’s billing address in a taxable year in
which the taxpayer (1) engages in substantially similar service transactions
with more than 250 customers, whether business or individual, and (2) does
not derive more than 5% of its receipts from sales of all services from that
customer. This safe harbor applies only for purposes of services delivered by
electronic transmission to a business customer, and not otherwise.

v. Related Party Transactions. In the case of a sale of a service by electronic
transmission to a business customer that is a related party, the taxpayer may
not use the secondary rule of reasonable approximation in Subsection iii but
may use the rule of reasonable approximation in Subsection ii, and the safe
harbor in Subsection iv, provided that the Commissioner may aggregate sales
to related parties in determining whether the sales exceed 5% of receipts
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from sales of all services under that safe harbor provision if necessary or
appropriate to prevent distortion.

c. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is not related to
either the customer to which the service is delivered. Also, unless otherwise stated,
assume that the taxpayer is taxable in each state to which its receipts would be
assigned, so that there is no requirement in these examples that the receipts must be
eliminated from the denominator of the taxpayer’s receipts factor. Further, assume if
relevant, unless otherwise stated, that the safe harbor set forth in Subsection iv does

not apply.

Example (i). Support Corp, a corporation that is based outside Vermont, provides
software support and diagnostic services to individual and business customers that
have previously purchased certain software from third-party vendors. These
individual and business customers are located in Vermont and other states. Support
Corp supplies its services on a case by case basis when directly contacted by its
customer. Support Corp generally provides these services through the Internet but
sometimes provides these services by phone. In all cases, Support Corp verifies the
customer’s account information before providing any service. Using the information
that Support Corp verifies before performing a service, Support Corp can determine
where its services are received, and therefore must assign its receipts to these
locations. The receipts from sales made to Support Corp’s individual and business
customers are in Vermont to the extent that Support Corp’s services are received in
Vermont.

Example (ii). Online Corp, a corporation based outside Vermont, provides web-
based services through the means of the Internet to individual customers who are
resident in Vermont and in other states. These customers access Online Corp’s web
services primarily in their states of residence, and sometimes, while traveling, in
other states. For a substantial portion of its receipts from the sale of services, Online
Corp can either determine the state or states where the services are received, or,
where it cannot determine the state or states, it has sufficient information regarding
the place of receipt to reasonably approximate the state or states. However, Online
Corp cannot determine or reasonably approximate the state or states of receipt for all
of the sales of its services. Assuming that Online Corp reasonably believes, based on
all available information, that the geographic distribution of the receipts from sales
for which it cannot determine or reasonably approximate the location of the receipt
of its services generally tracks those for which it does have this information, Online
Corp must assign to Vermont the receipts from sales for which it does not know the
customers’ location in the same proportion as those receipts for which it has this
information. See Section D(3)(2)((B)(2)(a)(ii).

Example (iii). Same facts as in Example (ii), except that Online Corp reasonably
believes that the geographic distribution of the receipts from sales for which it
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cannot determine or reasonably approximate the location of the receipt of its web-
based services do not generally track the sales for which it does have this
information. Online Corp must assign the receipts from sales of its services for
which it lacks information as provided to its individual customers using the
customers’ billing addresses. See Section D(3)(1)(2)(B)(2)a.

Example (iv). Same facts as in Example (iii), except that Online Corp is not taxable
in one state to which some of its receipts from sales would be otherwise assigned.
The receipts that would be otherwise assigned to that state are to be excluded from
the denominator of Online Corp’s receipts factor. See Section D(3)(1)(B).

Example (v). Net Corp, a corporation based outside Vermont, provides web-based
services to a business customer, Business Corp, a company with offices in Vermont
and two neighboring states. Particular employees of Business Corp access the
services from computers in each Business Corp office. Assume that Net Corp
determines that Business Corp employees in Vermont were responsible for 75% of
Business Corp’s use of Net Corp’s services, and Business Corp employees in other
states were responsible for 25% of Business Corp’s use of Net Corp’s services. In
this case, 75% of the receipts from the sale are received in Vermont. See Section
D(3)(2)(B)(2)(b)(i). Assume alternatively that Net Corp lacks sufficient information
regarding the location or locations where Business Corp’s employees used the
services to determine or reasonably approximate the location or locations. Under
these circumstances, if Net Corp derives 5% or less of its receipts from sales to
Business Corp, Net Corp must assign the receipts under Section D(3)(2)(B)(2)(b)(iii)
to the state where Business Corp principally managed the contract, or if that state is
not reasonably determinable, to the state where Business Corp placed the order for
the services, or if that state is not reasonably determinable, to the state of Business
Corp’s billing address. If Net Corp derives more than 5% of its receipts from sales of
services to Business Corp, Net Corp is required to identify the state in which its
contract of sale is principally managed by Business Corp and must assign the
receipts to that state.

Example (vi). Net Corp, a corporation based outside Vermont, provides web-based
services through the means of the Internet to more than 250 individual and business
customers in Vermont and in other states. Assume that for each customer Net Corp
cannot determine the state or states where its web services are actually received, and
lacks sufficient information regarding the place of receipt to reasonably approximate
the state or states. Also assume that Net Corp does not derive more than 5% of its
receipts from sales of services to a single customer. Net Corp may apply the safe
harbor stated in Section D(3)(2)(B)(2)(b)(iv) and may assign its receipts using each
customer’s billing address. If Net Corp is not taxable in one or more states to which
some of its receipts would be otherwise assigned, it must exclude those receipts from
the denominator of its receipts factor.
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3. Services Delivered Electronically Through or on Behalf of an Individual or Business
Customer. A service delivered electronically “on behalf of” the customer is one in which a
customer contracts for a service to be delivered electronically but one or more third parties,
rather than the customer, is the recipient of the service, such as the direct or indirect delivery
of advertising on behalf of a customer to the customer’s intended audience. A service
delivered electronically “through” a customer to third-party recipients is a service that is
delivered electronically to a customer for purposes of resale and subsequent electronic
delivery in substantially identical form to end users or other third-party recipients.

a. Rule of Determination. In the case of the delivery of a service by electronic
transmission, where the service is delivered electronically to end users or other third-
party recipients through or on behalf of the customer, the service is delivered in
Vermont if and to the extent that the end users or other third-party recipients are in
Vermont. For example, in the case of the direct or indirect delivery of advertising on
behalf of a customer to the customer’s intended audience by electronic means, the
service is delivered in Vermont to the extent that the audience for the advertising is
in Vermont. In the case of the delivery of a service to a customer that acts as an
intermediary in reselling the service in substantially identical form to third-party
recipients, the service is delivered in Vermont to the extent that the end users or
other third-party recipients receive the services in Vermont. The rules in this
Subsection apply whether the taxpayer’s customer is an individual customer or a
business customer and whether the end users or other third-party recipients to which
the services are delivered through or on behalf of the customer are individuals or
businesses.

b. Rule of Reasonable Approximation. If the taxpayer cannot determine the state or
states where the services are actually delivered to the end users or other third-party
recipients either through or on behalf of the customer, but has sufficient information
regarding the place of delivery from which it can reasonably approximate the state or
states where the services are delivered, it shall reasonably approximate the state or
states.

c. Select Secondary Rules of Reasonable Approximation.

i. If a taxpayer’s service is the direct or indirect electronic delivery of
advertising on behalf of its customer to the customer’s intended audience, and if the
taxpayer lacks sufficient information regarding the location of the audience from
which it can determine or reasonably approximate that location, the taxpayer shall
reasonably approximate the audience in a state for the advertising using the
following secondary rules of reasonable approximation. If a taxpayer is delivering
advertising directly or indirectly to a known list of subscribers, the taxpayer shall
reasonably approximate the audience for advertising in a state using a percentage
that reflects the ratio of the state’s subscribers in the specific geographic area in
which the advertising is delivered relative to the total subscribers in that area. For a
taxpayer with less information about its audience, the taxpayer shall reasonably
approximate the audience in a state using the percentage that reflects the ratio of the



43

state’s population in the specific geographic area in which the advertising is
delivered relative to the total population in that area.

ii. If a taxpayer’s service is the delivery of a service to a customer that then
acts as the taxpayer’s intermediary in reselling that service to end users or other third
party recipients, if the taxpayer lacks sufficient information regarding the location of
the end users or other third party recipients from which it can determine or
reasonably approximate that location, the taxpayer shall reasonably approximate the
extent to which the service is received in a state by using the percentage that reflects
the ratio of the state’s population in the specific geographic area in which the
taxpayer’s intermediary resells the services, relative to the total population in that
area.

iii. When using the secondary reasonable approximation methods provided
above, the relevant specific geographic area of delivery includes only the areas
where the service was substantially and materially delivered or resold. Unless the
taxpayer demonstrates the contrary, it will be presumed that the area where the
service was substantially and materially delivered or resold does not include areas
outside the United States.

d. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is taxable in
each state to which its receipts would be assigned, so that there is no requirement in
these examples that the receipts must be eliminated from the denominator of the
taxpayer’s receipts factor.

Example (i). Cable TV Corp, a corporation that is based outside of Vermont, has two
revenue streams. First, Cable TV Corp sells advertising time to business customers
pursuant to which the business customers’ advertisements will run as commercials
during Cable TV Corp’s televised programming. Some of these business customers,
though not all of them, have a physical presence in Vermont. Second, Cable TV
Corp sells monthly subscriptions to individual customers in Vermont and in other
states. The receipts from Cable TV Corp’s sale of advertising time to its business
customers are assigned to Vermont to the extent that the audience for Cable TV
Corp’s televised programming during which the advertisements run is in Vermont.
See Section D(3)(2)(B)(2)(a)(i). If Cable TV Corp is unable to determine the actual
location of its audience for the programming, and lacks sufficient information
regarding audience location to reasonably approximate the location, Cable TV Corp
must approximate its Vermont audience using the percentage that reflects the ratio of
its Vermont subscribers in the geographic area in which Cable TV Corp’s televised
programming featuring the advertisements is delivered relative to its total number of
subscribers in that area. See Section D(3)(2)(B)(3)(c)(i). To the extent that Cable TV
Corp’s sales of monthly subscriptions represent the sale of a service, the receipts
from these sales are properly assigned to Vermont in any case in which the
programming is received by a customer in Vermont. See Section D(3)(2)(B)(3)(a). In
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any case in which Cable TV Corp cannot determine the actual location where the
programming is received, and lacks sufficient information regarding the location of
receipt to reasonably approximate the location, the receipts from these sales of Cable
TV Corp’s monthly subscriptions are assigned to Vermont where its customer’s
billing address is in Vermont. See Section D(3)(2)(B)(3)(a). Note that whether and to
the extent that the monthly subscription fee represents a fee for a service or for a
license of intangible property does not affect the analysis or result as to the state or
states to which the receipts are properly assigned. See Section D(5)(E).

Example (ii). Network Corp, a corporation that is based outside of Vermont, sells
advertising time to business customers pursuant to which the customers’
advertisements will run as commercials during Network Corp’s televised
programming as distributed by unrelated cable television and satellite television
transmission companies. The receipts from Network Corp’s sale of advertising time
to its business customers are assigned to Vermont to the extent that the audience for
Network Corp’s televised programming during which the advertisements will run is
in Vermont. See Section D(3)(2)(B)(3)(a). If Network Corp cannot determine the
actual location of the audience for its programming during which the advertisements
will run, and lacks sufficient information regarding audience location to reasonably
approximate the location, Network Corp must approximate the receipts from sales of
advertising that constitute Vermont sales by multiplying the amount of advertising
receipts by a percentage that reflects the ratio of the Vermont population in the
specific geographic area in which the televised programming containing the
advertising is run relative to the total population in that area. See Section
D(@3)(2)(B)(3)(c)(ii) and (iii). In any case in which Network Corp’s receipts would be
assigned to a state in which Network Corp is not taxable, the receipts must be
excluded from the denominator of Network Corp’s receipts factor.

Example (iii). Web Corp, a corporation that is based outside Vermont, provides
Internet content to viewers in Vermont and other states. Web Corp sells advertising
space to business customers pursuant to which the customers’ advertisements will
appear in connection with Web Corp’s Internet content. Web Corp receives a fee for
running the advertisements that is determined by reference to the number of times
the advertisement is viewed or clicked upon by the viewers of its website. The
receipts from Web Corp’s sale of advertising space to its business customers are
assigned to Vermont to the extent that the viewers of the Internet content are in
Vermont, as measured by viewings or clicks. See Section D(3)(2)(B)(3)(a). If Web
Corp is unable to determine the actual location of its viewers, and lacks sufficient
information regarding the location of its viewers to reasonably approximate the
location, Web Corp must approximate the amount of its Vermont receipts by
multiplying the amount of receipts from sales of advertising by a percentage that
reflects the Vermont population in the specific geographic area in which the content
containing the advertising is delivered relative to the total population in that area.
See Section D(3)(2)(B)(3)(c). In any case in which Web Corp’s receipts would be
assigned to a state in which Web Corp is not taxable, those receipts must be
excluded from the denominator of Web Corp’s receipts factor.
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Example (iv). Retail Corp, a corporation that is based outside of Vermont, sells
tangible property through its retail stores located in Vermont and other states, and
through a mail order catalog. Answer Co, a corporation that operates call centers in
multiple states, contracts with Retail Corp to answer telephone calls from individuals
placing orders for products found in Retail Corp’s catalogs. In this case, the phone
answering services of Answer Co are being delivered to Retail Corp’s customers and
prospective customers. Therefore, Answer Co is delivering a service electronically to
Retail Corp’s customers or prospective customers on behalf of Retail Corp, and must
assign the proceeds from this service to the state or states from which the phone calls
are placed by the customers or prospective customers. If Answer Co cannot
determine the actual locations from which phone calls are placed, and lacks
sufficient information regarding the locations to reasonably approximate the
Jocations, Answer Co must approximate the amount of its Vermont receipts by
multiplying the amount of its fee from Retail Corp by a percentage that reflects the
Vermont population in the specific geographic area from which the calls are placed
relative to the total population in that area. See Section D(3)(2)(B)(3)(c)(ii). Answer
Co’s receipts must also be excluded from the denominator of its receipts factor in
any case in which the receipts would be assigned to a state in which Answer Co is
not taxable.

Example (v). Web Corp, a corporation that is based outside of Vermont, sells
tangible property to customers via its Internet website. Design Co. designed and
maintains Web Corp’s website, including making changes to the site based on
customer feedback received through the site. Design Co.’s services are delivered to
Web Corp, the proceeds from which are assigned pursuant to Section D(3)(2)(B).
The fact that Web Corp’s customers and prospective customers incidentally benefit
from Design Co.’s services, and may even interact with Design Co in the course of
providing feedback, does not transform the service into one delivered “on behalf of”
Web Corp to Web Corp’s customers and prospective customers.

Example (vi). Wholesale Corp, a corporation that is based outside Vermont, develops
an Internet-based information database outside Vermont and enters into a contract
with Retail Corp whereby Retail Corp will market and sell access to this database to
end users. Depending on the facts, the provision of database access may be either the
sale of a service or the license of intangible property or may have elements of both,
but for purposes of analysis it does not matter. See Section D(5)E. Assume that on
the particular facts applicable in this example Wholesale Corp is selling database
access in transactions properly characterized as involving the performance of a
service. When an end user purchases access to Wholesale Corp’s database from
Retail Corp, Retail Corp in turn compensates Wholesale Corp in connection with
that transaction. In this case, Wholesale Corp’s services are being delivered through
Retail Corp to the end user. Wholesale Corp must assign its receipts from sales to
Retail Corp to the state or states in which the end users receive access to Wholesale
Corp’s database. If Wholesale Corp cannot determine the state or states where the
end users actually receive access to Wholesale Corp’s database, and lacks sufficient
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information regarding the location from which the end users access the database to
reasonably approximate the location, Wholesale Corp must approximate the extent
to which its services are received by end users in Vermont by using a percentage that
reflects the ratio of the Vermont population in the specific geographic area in which
Retail Corp regularly markets and sells Wholesale Corp’s database relative to the
total population in that area. See Section D(3)(2)(B)(3)(c)(ii). Note that it does not
matter for purposes of the analysis whether Wholesale Corp’s sale of database access
constitutes a service or a license of intangible property, or some combination of
both. See Section D(5)(E). In any case in which Wholesale Corp’s receipts would be
assigned to a state in which Wholesale Corp is not taxable, the receipts must be
excluded from the denominator of Wholesale Corp’s receipts factor.

(3) Professional Services.
(A) In General.

Except as otherwise provided in this Section, professional services are services that require
specialized knowledge and in some cases require a professional certification, license or
degree. These services include the performance of technical services that require the
application of specialized knowledge. Professional services include, without limitation,
management services, bank and financial services, financial custodial services, investment
and brokerage services, fiduciary services, tax preparation, payroll and accounting services,
lending services, credit card services (including credit card processing services), data
processing services, legal services, consulting services, video production services, graph1c
and other design services, engineering services, and architectural services.

(B) Overlap with Other Categories of Services.

1. Certain services that fall within the definition of “professional services” set forth
in this Section are nevertheless treated as “in-person services” within the meaning of
Section D(3)(1), and are assigned under the rules of that subsection. Specifically,
professional services that are physically provided in person by the taxpayer such as
carpentry, certain medical and dental services or child care services, where the
customer or the customer’s real or tangible property upon which the services are
provided is in the same location as the service provider at the time the services are
performed, are “in-person services” and are assigned as such, notwithstanding that
they may also be considered to be “professional services.” However, professional
services where the service is of an intellectual or intangible nature, such as legal,
accounting, financial and consuliting services, are assigned as professional services
under the rules of this Section D(3)(3), notwithstanding the fact that these services
may involve some amount of in-person contact.

2. Professional services may in some cases include the transmission of one or more
documents or other communications by mail or by electronic means. In some cases,
all or most communications between the service provider and the service recipient
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may be by mail or by electronic means. However, in these cases, despite this
transmission, the assignment rules that apply are those for professional services, and
not those pertaining to services delivered to a customer or through or on behalf of a
customer.

(C) Assignment of Receipts.

In the case of a professional service, it is generally possible to characterize the location of
delivery in multiple ways by emphasizing different elements of the service provided, no one
of which will consistently represent the market for the services. Therefore, the location of
delivery in the case of professional services is not susceptible to a general rule of
determination, and must be reasonably approximated. The assignment of receipts from a
sale of a professional service depends in many cases upon whether the customer is an
individual or business customer. In any instance in which the taxpayer, acting in good faith,
cannot reasonably determine whether the customer is an individual or business customer,
the taxpayer shall treat the customer as a business customer. For purposes of assigning the
receipts from a sale of a professional service, a taxpayer’s customer is the person that
contracts for the service, irrespective of whether another person pays for or also benefits
from the taxpayer’s services. In any instance in which the taxpayer is not taxable in the state
to which receipts from a sale is assigned, the receipts are excluded from the denominator of
the taxpayer’s receipts factor.

1. General Rule. Receipts from sales of professional services other than those services
described in Subsection 2 (architectural and engineering services), Subsection 3
(transactions with related parties) are assigned in accordance with this general rule.

a. Professional Services Delivered to Individual Customers. Except as otherwise
provided, in any instance in which the service provided is a professional service and
the taxpayer’s customer is an individual customer, the state or states in which the
service is delivered must be reasonably approximated as set forth in this paragraph.
In particular, the taxpayer shall assign the receipts from a sale to the customer’s state
of primary residence, or, if the taxpayer cannot reasonably identify the customer’s
state of primary residence, to the state of the customer’s billing address; provided,
however, in any instance in which the taxpayer derives more than 5% of its receipts
from sales of all services from an individual customer, the taxpayer shall identify the
customer’s state of primary residence and assign the receipts from the service or
services provided to that customer to that state.

b. Professional Services Delivered to Business Customers. Except as otherwise
provided in Section D(3), in any instance in which the service provided is a
professional service and the taxpayer’s customer is a business customer, the state or
states in which the service is delivered must be reasonably approximated as set forth
in this section. In particular, unless the taxpayer may use the safe harbor set forth in
the next paragraph, taxpayer shall assign the receipts from the sale as follows: first,
by assigning the receipts to the state where the contract of sale is principally
managed by the customer; second, if the place of customer management is not
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reasonably determinable, to the customer’s place of order; and third, if the customer
place of order is not reasonably determinable, to the customer’s billing address;
provided, however, in any instance in which the taxpayer derives more than 5% of
its receipts from sales of all services from a customer, the taxpayer is required to
identify the state in which the contract of sale is principally managed by the
customer.

c. Safe Harbor; Large Volume of Transactions. Notwithstanding the rules set forth in
Subsections a and b above, a taxpayer may assign its receipts from sales to a
particular customer based on the customer’s billing address in any taxable year in
which the taxpayer (1) engages in substantially similar service transactions with
more than 250 customers, whether individual or business, and (2) does not derive
more than 5% of its receipts from sales of all services from that customer. This safe
harbor applies only for purposes of Section D(3)(3)C)(1) and not otherwise.

2. Architectural and Engineering Services with respect to Real or Tangible Personal
Property.. ‘ ' ,
Architectural and engineering services with respect to real or tangible personal property are
professional services within the meaning of Section D(3). However, unlike in the case of the
general rule that applies to professional services, (1) the receipts from a sale of an
architectural service are assigned to a state or states if and to the extent that the services are
with respect to real estate improvements located, or expected to be located, in the state or
states; and (2) the receipts from a sale of an engineering service are assigned to a state or
states if and to the extent that the services are with respect to tangible or real property
located in the state or states, including real estate improvements located in, or expected to be
located in, the state or states. These rules apply whether or not the customer is an individual
or business customer. In any instance in which architectural or engineering services are not
described in this paragraph, the receipts from a sale of these services must be assigned under
the general rule for professional services. See Section D(3)(C)(1).

3. Related Party Transactions. In any instance in which the professional service is sold to a
related party, rather than applying the rule for professional services delivered to business
customers, the state or states to which the service is assigned is the place of receipt by the
related party as reasonably approximated using the following hierarchy: (1) if the service
primarily relates to specific operations or activities of a related party conducted in one or
more locations, then to the state or states in which those operations or activities are
conducted in proportion to the related party’s payroll at the locations to which the service
relates in the state or states; or (2) if the service does not relate primarily to operations or
activities of a related party conducted in particular locations, but instead relates to the
operations of the related party generally, then to the state or states in which the related party
has employees, in proportion to the related party’s payroll in those states. The taxpayer may
use the safe harbor provided by provided that the Commissioner may aggregate the receipts
from sales to related parties in applying the 5% rule if necessary or appropriate to avoid
distortion.
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4. Examples:

Unless otherwise stated, assume in each of these examples, where relevant, that the taxpayer
is taxable in each state to which its receipts would be assigned, so that there is no
requirement in the examples that the receipts must be excluded from the denominator of the
taxpayer’s receipts factor. Assume also that the customer is not a related party and that the
safe harbor set forth at Subsection D(3)(3)(C)(1)(c) does not apply.

Example (i). Broker Corp provides securities brokerage services to individual
customers who are resident in Vermont and in other states. Assume that Broker Corp
knows the state of primary residence for many of its customers, and where it does
not know this state of primary residence, it knows the customer’s billing address.
Also assume that Broker Corp does not derive more than 5% of its receipts from
sales of all services from any one individual customer. If Broker Corp knows its
customer’s state of primary residence, it shall assign the receipts to that state. If
Broker Corp does not know its customer’s state of primary residence, but rather
knows the customer’s billing address, it shall assign the receipts to that state. See
Section D(3)(BYC)(1)(a).

Example (ii). Same facts as in Example (i), except that Broker Corp has several
individual customers from whom it derives, in each instance, more than 5% of its
receipts from sales of all services. Receipts from sales to customers from whom
Broker Corp derives 5% or less of its receipts from sales of all services must be
assigned as described in example 1. For each customer from whom it derives more
than 5% of its receipts from sales of all services, Broker Corp is required to
determine the customer’s state of primary residence and must assign the receipts
from the services provided to that customer to that state. In any case in which a 5%
customer’s state of primary residence is Vermont, receipts from a sale made to that
customer must be assigned to Vermont; in any case in which a 5% customer’s state
of primary residence is not Vermont receipts from a sale made to that customer are
not assigned to Vermont. Where receipts from a sale are assigned to a state other
than Vermont, if the state of assignment (i.e., the state of primary residence of the
individual customer) is a state in which Broker Corp is not taxable, receipts from the
sales must be excluded from the denominator of Broker Corp’s receipts factor.

Example (iii). Architecture Corp provides building design services as to buildings
located, or expected to be located, in Vermont to individual customers who are
resident in Vermont and other states, and to business customers that are based in
Vermont and other states. The receipts from Architecture Corp’s sales are assigned
to Vermont because the locations of the buildings to which its design services relate
are in Vermont, or are expected to be in Vermont. For purposes of assigning these
receipts, it is not relevant where, in the case of an individual customer, the customer
primarily resides or is billed for the services, and it is not relevant where, in the case
of a business customer, the customer principally manages the contract, placed the
order for the services, or is billed for the services. Further, these receipts are
assigned to Vermont even if Architecture Corp’s designs are either physically
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delivered to its customer in paper form in a state other than Vermont or are
electronically delivered to its customer in a state other than Vermont. See Section
D(3)(3)(B)(2) and (C)(2).

Example (iv). Law Corp provides legal services to individual clients who are resident
in Vermont and in other states. In some cases, Law Corp may prepare one or more
legal documents for its client as a result of these services and/or the legal work may
be related to litigation or a legal matter that is ongoing in a state other than where the
client is resident. Assume that Law Corp knows the state of primary residence for
many of its clients, and where it does not know this state of primary residence, it
knows the client’s billing address. Also assume that Law Corp does not derive more
than 5% of its receipts from sales of all services from any one individual client. If
Law Corp knows its client’s state of primary residence, it shall assign the receipts to
that state. If Law Corp does not know its client’s state of primary residence, but
rather knows the client’s billing address, it shall assign the receipts to that state. For
purposes of the analysis it is irrelevant whether the legal documents relating to the
service are mailed or otherwise delivered to a location in another state, or the
litigation or other legal matter that is the underlying predicate for the services is in
another state. '

Example (v). Same facts as in Example (iv), except that Law Corp provides legal
services to several individual clients who it knows have a primary residence in a
state where Law Corp is not taxable. Receipts from these services are excluded from
the denominator of Law Corp’s receipts factor even if the billing address of one or
more of these clients is in a state in which Law Corp is taxable, including Vermont.

Example (vi). Law Corp provides legal services to several multistate business clients.
In each case, Law Corp knows the state in which the agreement for legal services
that governs the client relationship is principally managed by the client. In one case,
the agreement is principally managed in Vermont; in the other cases, the agreement
is principally managed in a state other than Vermont. If the agreement for legal
services is principally managed by the client in Vermont the receipts from sale of the
services are assigned to Vermont; in the other cases, the receipts are not assigned to
Vermont. In the case of receipts that are assigned to Vermont, the receipts are so
assigned even if (1) the legal documents relating to the service are mailed or
otherwise delivered to a location in another state, or (2) the litigation or other legal
matter that is the underlying predicate for the services is in another state.

Example (vii). Same facts as in example 6, except that Law Corp is not taxable in
one of the states other than Vermont in which Law Corp’s agreement for legal
services that governs the client relationship is principally managed by the business
client. Receipts from these latter services are excluded from the denominator of Law
Corp’s receipts factor.

Example (viii). Consulting Corp, a company that provides consulting services to law
firms and other customers, is hired by Law Corp in connection with legal
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representation that Law Corp provides to Client Co. Specifically, Consulting Corp is
hired to provide expert testimony at a trial being conducted by Law Corp on behalf
of Client Co. Client Co pays for Consulting Corp’s services directly. Assuming that
Consulting Corp knows that its agreement with Law Co is principally managed by
Law Corp in Vermont, the receipts from the sale of Consulting Corp’s services are
assigned to Vermont. It is not relevant for purposes of the analysis that Client Co is
the ultimate beneficiary of Consulting Corp’s services, or that Client Co pays for
Consulting Corp’s services directly. See Section D(3)(3)(C)(1)(b).

Example (ix). Bank Corp provides financial custodial services to 100 individual
customers who are resident in Vermont and in other states, including the safekeeping
of some of its customers’ financial assets. Assume for purposes of this example that
Bank Corp knows the state of primary residence for many of its customers, and
where it does not know this state of primary residence, it knows the customer’s
billing address. Also assume that Bank Corp does not derive more than 5% of its
receipts from sales of all of its services from any single customer. Note that because
Bank Corp does not have more than 250 customers, it may not apply the safe harbor
for professional services stated in Section D(3)(3)(C)(1)(c). If Bank Corp knows its
customer’s state of primary residence, it must assign the receipts to that state. If
Bank Corp does not know its customer’s state of primary residence, but rather knows
the customer’s billing address, it must assign the receipts to that state. Bank Corp’s
receipts are assigned to Vermont if the customer’s state of primary residence (or
billing address, in cases where it does not know the customer’s state of primary
residence) is in Vermont, even if Bank Corp’s financial custodial work, including the
safekeeping of the customer’s financial assets, takes place in a state other than
Vermont. See Section D(3)(3)(C)(1)(a).

Example (x). Same facts as Example (ix), except that Bank Corp has more than 250
customers, individual or business. Bank Corp may apply the safe harbor for
professional services stated in D(3)(3)(C)(1)(c), and may assign its receipts from
sales to a state or states using each customer’s billing address.

Example (xi). Same facts as Example (x), except that Bank Corp derives more than
5% of its receipts from sales from a single individual customer. As to the sales made
to this customer, Bank Corp is required to determine the individual customer’s state
of primary residence and must assign the receipts from the service or services
provided to that customer to that state. See D(3)(3)(C)(1)(a) and (C)(3). Receipts
from sales to all other customers are assigned as described in Example ().

Example (xii). Advisor Corp, a corporation that provides investment advisory
services, provides these advisory services to Investment Co. Investment Co is a
multistate business client of Advisor Corp that uses Advisor Corp’s services in
connection with investment accounts that it manages for individual clients, who are
the ultimate beneficiaries of Advisor Corp’s services. Assume that Investment Co’s
individual clients are persons that are resident in numerous states, which may or may
not include Vermont. Assuming that Advisor Corp knows that its agreement with



Investment Co is principally managed by Investment Co in Vermont, receipts from
the sale of Advisor Corp’s services are assigned to Vermont. It is not relevant for
purposes of the analysis that the ultimate beneficiaries of Advisor Corp’s services
may be Investment Co’s clients, who are residents of numerous states. See

DE)BHCY(1)().

Example (xiii). Advisor Corp provides investment advisory services to Investment
Fund LP, a partnership that invests in securities and other assets. Assuming that
Advisor Corp knows that its agreement with Investment Fund LP is principally
managed by Investment Fund LP in Vermont, receipts from the sale of Advisor
Corp’s services are assigned to Vermont. See D(3)(3)(C)(1)(b). Note that it is not
relevant for purposes of the analysis that the partners in Investment Fund LP are
residents of numerous states.

Example (xiv). Design Corp is a corporation based outside Vermont that provides
graphic design and similar services in Vermont and in neighboring states. Design
Corp enters into a contract at a location outside Vermont with an individual
customer to design fliers for the customer. Assume that Design Corp does not know
the individual customer’s state of primary residence and does not derive more than
5% of its receipts from sales of services from the individual customer. All of the
design work is performed outside Vermont. Receipts from the sale are in Vermont if
the customer’s billing address is in Vermont. See D(3)(3)(C)(1)(a).

(4) Rent, Lease, or License of Tangible Personal Property and Real Property, and Sales of Real
Property

Receipts from the rental, lease, or license of real or tangible personal property situated in Vermont
are apportionable to Vermont.

In the case of a sale of real property, the receipts from the sale are in Vermont if and to the extent
that the property is in Vermont.

In the case of a rental, lease or license of tangible personal property, the receipts from the sale are in
Vermont if and to the extent that the property is in Vermont. If property is mobile property that is
located both within and without Vermont during the period of the lease or other contract, the
receipts assigned to Vermont are the receipts from the contract period multiplied by the fraction
computed under Section B(4) (as adjusted when necessary to reflect differences between usage
during the contract period and usage during the taxable year).

Receipts from the rental, lease, or license of real or tangible personal property include all amounts

received directly or indirectly by the taxpayer for use of or occupancy of property, whether or not
such property is owned by the taxpayers.
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A. General Rules.

1. The receipts from the license of intangible property are in Vermont if and to the extent the
intangible is used in Vermont. In general, the term “use” is construed to refer to the location of
the taxpayer’s market for the use of the intangible property that is being licensed and is not to be
construed to refer to the location of the property or payroll of the taxpayer. The rules that apply
to determine the location of the use of intangible property in the context of several specific
types of licensing transactions are set forth in Section D(5)(A)(2)-(5). For purposes of the rules
set forth in this Section 5, a lease of intangible property is to be treated the same as a license of
intangible property.

2. In general, a license of intangible property that conveys all substantial rights in that property
is treated as a sale of intangible property for purposes of this regulation. See D(6). Note,
however, that for purposes of Section D(5) and (6), a sale or exchange of intangible property is
treated as a license of that property where the receipts from the sale or exchange derive from
payments that are contingent on the productivity, use or disposition of the property.

3. Intangible property licensed as part of the sale or lease of tangible property is treated as the
sale or lease of tangible property under this regulation.

4. In any instance in which the taxpayer is not taxable in the state to which the receipts from the
license of intangible property are assigned, the receipts are excluded from the denominator of
the taxpayer’s receipts factor. See 32 V.S.A. §5833(a)(3)(D).

5. Nothing in this Section D(5) shall be construed to allow or require inclusion of receipts in the
receipts factor that are not included in the definition of “receipts™ pursuant to Section
D(1)(A)(8) or that are excluded from the numerator and the denominator of the receipts factor.
To the extent that the transfer of either a security, or business “goodwill” or similar intangible
value, including, without limitation, “going concern value” or “workforce in place,” may be
characterized as a license or lease of intangible property, receipts from such transaction shall be
excluded from the numerator and the denominator of the taxpayer’s receipts factor.

B. License of a Marketing Intangible.

Where a license is granted for the right to use intangible property in connection with the sale,
lease, license, or other marketing of goods, services, or other items (i.e., a marketing intangible)
to a consumer, the royalties or other licensing fees paid by the licensee for that marketing
intangible are assigned to Vermont to the extent that those fees are attributable to the sale or
other provision of goods, services, or other items purchased or otherwise acquired by consumers
or other ultimate customers in Vermont. Examples of a license of a marketing intangible
include, without limitation, the license of a service mark, trademark, or trade name; certain
copyrights; the license of a film, television or multimedia production or event for commercial
distribution; and a franchise agreement. In each of these instances the license of the marketing
intangible is intended to promote consumer sales. In the case of the license of a marketing
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intangible, where a taxpayer has actual evidence of the amount or proportion of its receipts that
is attributable to Vermont, it shall assign that amount or proportion to Vermont.

In the absence of actual evidence of the amount or proportion of the licensee's receipts that are
derived from Vermont consumers, the portion of the licensing fee to be assigned to Vermont
must be reasonably approximated by multiplying the total fee by a percentage that reflects the
ratio of the Vermont population in the specific geographic area in which the licensee
makes material use of the intangible property to regularly market its goods, services or other
items relative to the total population in that area. If the license of a marketing intangible is for
the right to use the intangible property in connection with sales or other transfers at wholesale
rather than directly to retail customers, the portion of the licensing fee to be assigned to
Vermont must be reasonably approximated by multiplying the total fee by a percentage that
reflects the ratio of the Vermont population in the specific geographic area in which the
licensee's goods, services, or other items are ultimately and materially marketed using the
intangible property relative to the total population of that area. Unless the taxpayer demonstrates
that the marketing intangible is materially used in the marketing of items outside the United
States, the fees from licensing that marketing intangible will be presumed to be derived from
within the United States.

C. License of a Production Intangible.

If a license is granted for the right to use intangible property other than in connection with the
sale, lease, license, or other marketing of goods, services, or other items, and the license is to be
used in a production capacity (a “production intangible”), the licensing fees paid by the licensee
for that right are assigned to Vermont to the extent that the use for which the fees are paid takes
place in Vermont. Examples of a license of a production intangible include, without limitation,
the license of a patent, a copyright, or trade secrets to be used in a manufacturing process, where
the value of the intangible lies predominately in its use in that process. In the case of a license of
a production intangible to a party other than a related party where the location of actual use is
unknown, it is presumed that the use of the intangible property takes place in the state of the
licensee's commercial domicile (where the licensee is a business) or the licensee’s state of
primary residence (where the licensee is an individual). If the Commissioner can reasonably
establish that the actual use of intangible property pursuant to a license of a production
intangible takes place in part in Vermont, it is presumed that the entire use is in this state except
to the extent that the taxpayer can demonstrate that the actual location of a portion of the use
takes place outside Vermont. In the case of a license of a production intangible to a related
party, the taxpayer must assign the receipts to where the intangible property is actually used.

D. License of a Mixed Intangible.

If a license of intangible property includes both a license of a marketing intangible and a license
of a production intangible (a “mixed intangible”) and the fees to be paid in each instance are
separately and reasonably stated in the licensing contract, the Commissioner will accept that
separate statement for purposes of Section D. If a license of intangible property includes both a
license of a marketing intangible and a license of a production intangible and the fees to be paid
in each instance are not separately and reasonably stated in the contract, it is presumed that the
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licensing fees are paid entirely for the license of the marketing intangible except to the extent
that the taxpayer or the Commissioner can reasonably establish otherwise.

E. License of Intangible Property where Substance of Transaction Resembles a Sale of Goods
or Services.

1. In general.

In some cases, the license of intangible property will resemble the sale of an electronically-
delivered good or service rather than the license of a marketing intangible or a production
intangible. In these cases, the receipts from the licensing transaction are assigned by
applying the rules set forth in Section D(3)(2)(B)(2) and (3), as if the transaction were a
service delivered to an individual or business customer or delivered electronically through
an individual or business customer, as applicable. Examples of transactions to be assigned
under this Subsection 5 include, without limitation, the license of database access, the
license of access to information, the license of digital goods (see Section D(7)(2)), and the
license of certain software (e.g., where the transaction is not the license of pre-written
software that is treated as the sale of tangible personal property, see Section D(7)(1).

2. Sublicenses.

Pursuant to Section D(5)(1)(A), the rules of Section D(3)(2)(B)(3) may apply where a
taxpayer licenses intangible property to a customer that in turn sublicenses the intangible
property to end users as if the transaction were a service delivered electronically through a
customer to end users. In particular, the rules set forth at Section D(3)(2)(B)(3) that apply to
services delivered electronically to a customer for purposes of resale and subsequent
electronic delivery in substantially identical form to end users or other recipients may also
apply with respect to licenses of intangible property for purposes of sublicense to end users.
For this purpose, the intangible property sublicensed to an end user shall not fail to be
substantially identical to the property that was licensed to the sublicensor merely because
the sublicense transfers a reduced bundle of rights with respect to that property (e.g.,
because the sublicensee’s rights are limited to its own use of the property and do not include
the ability to grant a further sublicense), or because that property is bundled with additional
services or items of property.

3. Examples:

In these examples, unless otherwise stated, assume that the taxpayer is taxable in each state
to which its receipts would be assigned, so that there is no requirement in these examples
that the receipts must be eliminated from the denominator of the taxpayer’s receipts factor.
Also assume that the customer is not a related party.

Example (i). Crayon Corp and Dealer Co enter into a license contract under which
Dealer Co as licensee is permitted to use trademarks that are owned by Crayon Corp
in connection with Dealer Co's sale of certain products to retail customers. Under the
contract, Dealer Co is required to pay Crayon Corp a licensing fee that is a fixed
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percentage of the total volume of monthly sales made by Dealer Co of products
using the Crayon Corp trademarks. Under the contract, Dealer Co is permitted to sell
the products at multiple store locations, including store locations that are both within
and without Vermont. Further, the licensing fees that are paid by Dealer Co are
broken out on a per-store basis. The licensing fees paid to Crayon Corp by Dealer Co
represent fees from the license of a marketing intangible. The portion of the fees to
be assigned to Vermont are determined by multiplying the fees by a percentage that
reflects the ratio of Dealer Co’s receipts that are derived from its Vermont stores
relative to Dealer Co’s total receipts. See Section D(5)(B).

Example (ii). Program Corp, a corporation that is based outside Vermont, licenses
programming that it owns to licensees, such as cable networks, that in turn will offer
the programming to their customers on television or other media outlets in Vermont
and in all other U.S. states. Each of these licensing contracts constitutes the license
of a marketing intangible. For each licensee, assuming that Program Corp lacks
evidence of the actual number of viewers of the programming in Vermont, the
component of the licensing fee paid to Program Corp by the licensee that constitutes
Program Corp’s Vermont receipts is determined by multiplying the amount of the
licensing fee by a percentage that reflects the ratio of the Vermont audience of the
licensee for the programming relative to the licensee’s total U.S. audience for the .
programming. See Section D(5)(E). If Program Corp is not taxable in any state in
which the licensee’s audience is located, the receipts are excluded from the
denominator of Program Corp’s receipts factor. Note that the analysis and result as
to the state or states to which receipts are properly assigned would be the same to the
extent that the substance of Program Corp’s licensing transactions may be
determined to resemble a sale of goods or services, instead of the license of a
marketing intangible. See Section D(5)(E).

Example (iii). Moniker Corp enters into a license contract with Wholesale Co.
Pursuant to the contract Wholesale Co is granted the right to use trademarks owned
by Moniker Corp to brand sports equipment that is to be manufactured by Wholesale
Co or an unrelated entity, and to sell the manufactured equipment to unrelated
companies that will ultimately market the equipment to consumers in a specific
geographic region, including a foreign country. The license agreement confers a
license of a marketing intangible, even though the trademarks in question will be
affixed to property to be manufactured. In addition, the license of the marketing
intangible is for the right to use the intangible property in connection with sales to be
made at wholesale rather than directly to retail customers. The component of the
licensing fee that constitutes the Vermont receipts of Moniker Corp is determined by
multiplying the amount of the fee by a percentage that reflects the ratio of the
Vermont population in the specific geographic region relative to the total population
in that region. See Section D(5)(E). If Moniker Corp is able to reasonably establish
that the marketing intangible was materially used throughout a foreign country, then
the population of that country will be included in the population ratio calculation.
However, if Moniker Corp is unable to reasonably establish that the marketing
intangible was materially used in the foreign country in areas outside a particular
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major city; then none of the foreign country’s population beyond the population of
the major city is include in the population ratio calculation. If Moniker Corp is not
taxable in any state (including a foreign country) in which Wholesale Co’s ultimate
consumers are located, the receipts that would be assigned to that state are excluded
from the denominator of Moniker Corp’s receipts factor.

Example (iv). Formula, Inc and Appliance Co enter into a license contract under
which Appliance Co is permitted to use a patent owned by Formula, Inc to
manufacture appliances. The license contract specifies that Appliance Co is to pay
Formula, Inc a royalty that is a fixed percentage of the gross receipts from the
products that are later sold. The contract does not specify any other fees. The
appliances are both manufactured and sold in Vermont and several other states.
Assume the licensing fees are paid for the license of a production intangible, even
though the royalty is to be paid based upon the sales of a manufactured product (i.e.,
the license is not one that includes a marketing intangible). Because the
Commissioner can reasonably establish that the actual use of the intangible property
takes place in part in Vermont, the royalty is assigned based to the location of that
use rather than to location of the licensee’s commercial domicile, in accordance with
Section D(5)(A). It is presumed that the entire use is in Vermont except to the extent
that the taxpayer can demonstrate that the actual location of some or all of the use
takes place outside Vermont. Assuming that Formula, Inc can demonstrate the
percentage of manufacturing that takes place in Vermont using the patent relative to
the manufacturing in other states, that percentage of the total licensing fee paid to
Formula, Inc under the contract will constitute Formula, Inc's Vermont receipts. See
Section D(SYE).

Example (v). Axel Corp enters into a license agreement with Biker Co in which
Biker Co is granted the right to produce motor scooters using patented technology
owned by Axel Corp, and also to sell the scooters by marketing the fact that the
scooters were manufactured using the special technology. The contract is a license of
both a marketing and production intangible, i.e., a mixed intangible. The scooters are
manufactured outside Vermont. Assume that Axel Corp lacks actual information
regarding the proportion of Biker Co.’s receipts that are derived from Vermont
customers. Also assume that Biker Co is granted the right to sell the scooters in a
U.S. geographic region in which the Vermont population constitutes 25% of the total
population during the period in question. The licensing contract requires an upfront
licensing fee to be paid by Biker Co to Axel Corp and does not specify what
percentage of the fee derives from Biker Co's right to use Axel Corp's patented
technology. Because the fees for the license of the marketing and production
intangible are not separately and reasonably stated in the contract, it is presumed that
the licensing fees are paid entirely for the license of a marketing intangible, unless
either the taxpayer or Commissioner reasonably establishes otherwise. Assuming
that neither party establishes otherwise, 25% of the licensing fee constitutes Vermont
receipts. See Section D(5)(B),(D).
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Example (vi). Same facts as Example 5, except that the license contract specifies
separate fees to be paid for the right to produce the motor scooters and for the right
to sell the scooters by marketing the fact that the scooters were manufactured using
the special technology. The licensing contract constitutes both the license of a
marketing intangible and the license of a production intangible. Assuming that the
separately stated fees are reasonable, the Commissioner will: (1) assign no part of
the licensing fee paid for the production intangible to Vermont, and (2) assign 25%
of the licensing fee paid for the marketing intangible to Vermont. See Section
D(S)(D).

Example (vii). Better Burger Corp, which is based outside Vermont, enters into
franchise contracts with franchisees that agree to operate Better Burger restaurants as
franchisees in various states. Several of the Better Burger Corp franchises are in
Vermont. In each case, the franchise contract between the individual and Better
Burger provides that the franchisee is to pay Better Burger Corp an upfront fee for
the receipt of the franchise and monthly franchise fees, which cover, among other
things, the right to use the Better Burger name and service marks, food processes and
cooking know-how, as well as fees for management services. The upfront fees for
the receipt of the Vermont franchises constitute fees paid for the licensing of a
marketing intangible. These fees constitute Vermont receipts because the franchises
are for the right to make Vermont sales. The monthly franchise fees paid by
Vermont franchisees constitute fees paid for (1) the license of marketing intangibles
(the Better Burger name and service marks), (2) the license of production intangibles
(food processes and know-how) and (3) personal services (management fees). The
fees paid for the license of the marketing intangibles and the production intangibles
constitute Vermont receipts because in each case the use of the intangibles is to take
place in Vermont. See Section D(5)(B),(C). The fees paid for the personal services
are to be assigned pursuant to Section D(3).

Example (viii). Online Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to individual customers that
are resident in Vermont and in other states. These customers access Online Corp’s
information database primarily in their states of residence, and sometimes, while
traveling, in other states. The license is a license of intangible property that
resembles a sale of goods or services and are assigned in accordance with Section
D(5)(E). If Online Corp can determine or reasonably approximate the state or states
where its database is accessed, it must do so. Assuming that Online Corp cannot
determine or reasonably approximate the location where its database is accessed,
Online Corp must assign the receipts made to the individual customers using the
customers’ billing addresses to the extent known. Assume for purposes of this
example that Online Corp knows the billing address for each of its customers. In this
case, Online Corp’s receipts from sales made to its individual customers are in
Vermont in any case in which the customer’s billing address is in Vermont. See
Section D(3)(1)(B).



59

Example (ix). Net Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to a business customer,
Business Corp, a company with offices in Vermont and two neighboring states. The
license is a license of intangible property that resembles a sale of goods or services
and are assigned in accordance with Section D(5)(E). Assume that Net Corp cannot
determine where its database is accessed but reasonably approximates that 75% of
Business Corp’s database access took place in Vermont, and 25% of Business
Corp’s database access took place in other states. In that case, 75% of the receipts
from database access is in Vermont. Assume alternatively that Net Corp lacks
sufficient information regarding the location where its database is accessed to
reasonably approximate the location. Under these circumstances, if Net Corp derives
5% or less of its receipts from database access from Business Corp, Net Corp must
assign the receipts to the state where Business Corp principally managed the
contract, or if that state is not reasonably determinable to the state where Business
Corp placed the order for the services, or if that state is not reasonably determinable
to the state of Business Corp’s billing address. If Net Corp derives more than 5% of
its receipts from database access from Business Corp, Net Corp is required to
identify the state in which its contract of sale is principally managed by Business
Corp and must assign the receipts to that state.

Example (x). Net Corp, a corporation based outside Vermont, licenses an
information database through the means of the Internet to more than 250 individual
and business customers in Vermont and in other states. The license is a license of
intangible property that resembles a sale of goods or services and receipts from that
license are assigned in accordance with Section D(5)(5). Assume that Net Corp
cannot determine or reasonably approximate the location where its information
database is accessed. Also assume that Net Corp does not derive more than 5% of its
receipts from sales of database access from any single customer. Net Corp may
apply the safe harbor stated in Section D(3)(2)(B)(2)(b)(iv), and may assign its
receipts to a state or states using each customer’s billing address. If Net Corp is not
taxable in one or more states to which some of its receipts would be otherwise
assigned, it must exclude those receipts from the denominator of its receipts factor.

Example (xi). Web Corp, a corporation based outside of Vermont, licenses an
Internet-based information database to business customers who then sublicense the
database to individual end users that are resident in Vermont and in other states.
These end users access Web Corp’s information database primarily in their states of
residence, and sometimes, while traveling, in other states. Web Corp’s license of the
database to its customers includes the right to sublicense the database to end users,
while the sublicenses provide that the rights to access and use the database are
limited to the end users’ own use and prohibit the individual end users from further
sublicensing the database. Web Corp receives a fee from each customer based upon
the number of sublicenses issued to end users. The license is a license of intangible
property that resembles a sale of goods or services and are assigned by applying the
rules set forth in Section D(3)(2)(B)(3). See Section D(5)(E). If Web Corp can
determine or reasonably approximate the state or states where its database is



accessed by end users, it must do so. Assuming that Web Corp lacks sufficient
information from which it can determine or reasonably approximate the location
where its database is accessed by end users, Web Corp must approximate the extent
to which its database is accessed in Vermont using a percentage that represents the
ratio of the Vermont population in the specific geographic area in which Web Corp’s
customer sublicenses the database access relative to the total population in that area.
See Section D(3)(2)(B)(3)(c)(i).

(6) Sale of Intangible Property.

(1) Assignment of Receipts.

The assignment of receipts to a state or states in the instance of a sale or exchange of intangible
property depends upon the nature of the intangible property sold. For purposes of this Section 6, a
sale or exchange of intangible property includes a license of that property where the transaction is
treated for tax purposes as a sale of all substantial rights in the property and the receipts from
transaction are not contingent on the productivity, use or disposition of the property. For the rules
that apply where the consideration for the transfer of rights is contingent on the productivity, use or
disposition of the property, see Section D(5)(A).

60

(A) Contract Right or Government License that Authorizes Business Activity in Specific
Geographic Area.

In the case of a sale or exchange of intangible property where the property sold or
exchanged is a contract right, government license or similar intangible property that
authorizes the holder to conduct a business activity in a specific geographic area, the
receipts from the sale are assigned to a state if and to the extent that the intangible property
is used or is authorized to be used within the state. If the intangible property is used or may
be used only in this state the taxpayer shall assign the receipts from the sale to Vermont. If
the intangible property is used or is authorized to be used in Vermont and one or more other
states, the taxpayer shall assign the receipts from the sale to Vermont to the extent that the
intangible property is used in or authorized for use in Vermont, through the means of a
reasonable approximation.

(B) Sale that Resembles a License (Receipts are Contingent on Productivity, Use or
Disposition of the Intangible Property).

In the case of a sale or exchange of intangible property where the receipts from the sale or
exchange are contingent on the productivity, use or disposition of the property, the receipts
from the sale are assigned by applying the rules set forth in Section 5 (pertaining to the
license or lease of intangible property).

(C) Sale that Resembles a Sale of Goods and Services.

In the case of a sale or exchange of intangible property where the substance of the
transaction resembles a sale of goods or services and where the receipts from the sale or
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exchange do not derive from payments contingent on the productivity, use or disposition of
the property, the receipts from the sale are assigned by applying the rules set forth in Section
D(5)(E)(relating to licenses of intangible property that resemble sales of goods and
services). Examples of these transactions include those that are analogous to the license
transactions cited as examples in Section D(5)(E).

(D) Excluded Receipts.

Receipts from the sale of intangible property are not included in the receipts factor in any
case in which the sale does not give rise to receipts within the meaning of Section
D(1)(D)(8). The sale of intangible property that is excluded from the numerator and
denominator of the taxpayer’s receipts factor under this provision includes, without
limitation, the sale of a partnership interest, the sale of business “goodwill,” the sale of an
agreement not to compete, or similar intangible value. Also, in any instance in which, the
state to which the receipts from a sale is to be assigned can be determined or reasonably
approximated, but where the taxpayer is not taxable in such state, the receipts that would
otherwise be assigned to such state shall be excluded from the numerator and denominator
of the taxpayer’s receipts factor.

(E) Examples.

In these examples, unless otherwise stated, assume that the taxpayer is taxable in each state
to which some of its receipts would be assigned, so that there is no requirement in these
examples that the receipts to other states must be excluded from the taxpayer’s.denominator.

Example (i). Airline Corp, a corporation based outside Vermont, sells its rights to use
several gates at an airport located in Vermont to Buyer Corp, a corporation that is based
outside Vermont. The contract of sale is negotiated and signed outside of Vermont. The
receipts from the sale are in Vermont because the intangible property sold is a contract right
that authorizes the holder to conduct a business activity solely in Vermont. See Section

D(6)(1).

Example (ii). Wireless Corp, a corporation based outside Vermont, sells a license issued by
the Federal Communications Commission (FCC) to operate wireless telecommunications
services in a designated area in Vermont to Buyer Corp, a corporation that is based outside
Vermont. The contract of sale is negotiated and signed outside of Vermont. The receipts
from the sale are in Vermont because the intangible property sold is a government license
that authorizes the holder to conduct business activity solely in Vermont. See Section

D(6)(1)(A).

Example (iii). Same facts as in Example 2 except that Wireless Corp sells to Buyer Corp an
FCC license to operate wireless telecommunications services in a designated area in
Vermont and an adjacent state. Wireless Corp must attempt to reasonably approximate the
extent to which the intangible property is used in or may be used in Vermont. For purposes
of making this reasonable approximation, Wireless Corp may rely upon credible data that



identifies the percentage of persons that use wireless telecommunications in the two states
covered by the license. See Section D(6)(1)(A).

Example (iv). Same facts as in Example 3 except that Wireless Corp is not taxable in the
adjacent state in which the FCC license authorizes it to operate wireless telecommunications
services. The receipts paid to Wireless Corp that would be assigned to the adjacent state
must be excluded from the denominator of Wireless Corp’s receipts factor.

Example (v). Sports League Corp, a corporation that is based outside Vermont, sells the
rights to broadcast the sporting events played by the teams in its league in all 50 U.S. states
to Network Corp. Although the games played by Sports League Corp will be broadcast in all
50 states, the games are of greater interest in the northeast region of the country, including
Vermont. Because the intangible property sold is a contract right that authorizes the holder
to conduct a business activity in a specified geographic area, Sports League Corp must
attempt to reasonably approximate the extent to which the intangible property is used in or
may be used in Vermont. For purposes of making this reasonable approximation, Sports
League Corp may rely upon audience measurement information that identifies the
percentage of the audience for its sporting events in Vermont and the other states. See
Section D(6)(1)(A).

Example (vi). Same facts as in Example 5, except that Sports League Corp is not taxable in
one state. The receipts paid to Sports League Corp that would be assigned to that state must
be excluded from the denominator of Sports League Corp’s receipts factor.

Example (vii). Inventor Corp, a corporation that is based outside Vermont, sells patented
technology that it has developed to Buyer Corp, a business customer that is based in
Vermont. Assume that the sale is not one in which the receipts derive from payments that
are contingent on the productivity, use or disposition of the property. See Section
D(6)(1)(A). Inventor Corp understands that Buyer Corp is likely to use the patented
technology in Vermont, but the patented technology can be used anywhere (i.e., the rights
sold are not rights that authorize the holder to conduct a business activity in a specific
geographic area). The receipts from the sale of the patented technology are excluded from
the numerator and denominator of Inventor Corp’s receipts factor. See Section D(6)(1)}(D).

(7) Special Rules.
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(1) Software Transactions.

A license or sale of pre-written software for purposes other than commercial reproduction
(or other exploitation of the intellectual property rights) transferred on a tangible medium is
treated as the sale of tangible personal property, rather than as either the license or sale of
intangible property or the performance of a service. In these cases, the receipts are in
Vermont as determined under the rules for the sale of tangible personal property set forth
under Section D(2) and related regulations. In all other cases, the receipts from a license or
sale of software are to be assigned to Vermont as determined otherwise under Section D.
(e.g., depending on the facts, as the development and sale of custom software, see Section



D(5)(B), as a license of a marketing intangible, see Section D(5)(B), as a license of a
production intangible, see Section D(5)(C), as a license of intangible property where the
substance of the transaction resembles a sale of goods or services, see Section D(5)(E) or as
a sale of intangible property, see Section D(6).

(2) Sales or Licenses of Digital Goods or Services.

In the case of a sale or license of digital goods or services, including, among other things,
the sale of various video, audio and software products or similar transactions, the receipts
from the sale or license are assigned by applying the same rules as are set forth in Section
D(3)(2) or (3), as if the transaction were a service delivered to an individual or business
customer or delivered through or on behalf of an individual or business customer. For
purposes of the analysis, it is not relevant what the terms of the contractual relationship are
or whether the sale or license might be characterized, depending upon the particular facts,
as, for example, the sale or license of intangible property or the performance of a service.
See Section D(5)(E) and Section D(6)(1)(C).

Section E. Non-apportionable Income

Non-apportionable income will be allocated to the state in which the income producing assets are
located. If the income producing asset has no situs, the income will be allocated to the state of
commercial domicile, the principal place from which the business is directed or managed.

Section F. Discretionary Adjustment of Vermont Apportionment Percentage

(A). General. Generally the apportionment formula will result in a fair apportionment of the
taxpayer’s income within and without Vermont. However, due to the nature of certain businesses

“the formula may not result in an equitable allocation of income. In such cases, the taxpayer may
petition for, or the commissioner may require:

(1) Separate accounting;

(2) the exclusion or modification of any one or more of the factors;

(3) the inclusion of one or more additional factors which will fairly represent the taxpayer’s
business activity in this state; or

(4) the employment of any other method to effectuate an equitable apportionment of the
taxpayer’s income.

Section G. Special Rules

(1) Special Rules: Property Factor. The following special rules are established in respect to the
property factor of the apportionment formula:

(A) If the subrents taken into account in determining the net annual rental rate under Section
B(6) produce a negative or clearly inaccurate value for any item of property, another method
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which will properly reflect the value of rented property may be required by the
Commissioner or requested by the taxpayer.

In no case, however, shall the value be less than an amount which bears the same ratio to the
annual rental rate paid by the taxpayer for the property as the fair market value of that
portion of the property used by the taxpayer bears to the total fair market value of the rented

property.

Example: The taxpayer rents a 10-story building at an annual rental rate of $1,000,000.
Taxpayer occupies two stories and sublets eight stories for $1,000,000 a year. The net
annual rental rate of the taxpayer must not be less than two-tenths of the taxpayer's annual
rental rate for the entire year, or $200,000.

(B) If property owned by others is used by the taxpayer at no charge or rented by the
taxpayer for a nominal rate, the net annual rental rate for the property shall be determined on
the basis of a reasonable market rental rate for the property.

(2) Special Rules: Trucking Companies.

The following special rules are established with respect to trucking companies:
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(A) In General. As used in this regulation, the term "trucking company" means a motor
common carrier, a motor contract carrier, or an express carrier which primarily transports
tangible personal property of others by motor vehicle for compensation. Where a trucking
company has income from sources both within and without this state, the amount of
apportionable income from sources within this state shall be determined pursuant to this
regulation. In such cases, the first step is to determine what portion of the trucking
company's income constitutes "apportionable" income and what portion constitutes "non-
apportionable" income under 32 VSA §5833 and this regulation. Non-apportionable income
is directly allocable to specific states pursuant to the provisions of 32 VSA §5833.
Apportionable income is apportioned among the states in which the business is conducted
and pursuant to the property, payroll, and sales apportionment factors set forth in this
regulation. The sum of (i) the items of non-apportionable income directly allocated to this
state and (ii) the amount of apportionable income attributable to this state constitutes the
amount of the taxpayer's entire net income which is subject to tax in this state.

(B) Apportionable and Non-apportionable Income. For definitions, rules, and examples
for determining apportionable and non-apportionable income, see Section A.

(C) Apportionment of Income
(1) In General. The property factor shall be determined in accordance with Section B, the

payroll factor in accordance with Section C, and the sales factor in accordance with Section
D, inclusive, except as modified by this Special Rule.
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(2) The Property Factor

A. Property Valuation. Owned property shall be valued at its original cost and property
rented from others shall be valued at eight (8) times the net annual rental rate in accordance
with Section B.

B. General Definitions. The following definitions are applicable to the numerator and
denominator of the property factor, as well as other apportionment factor descriptions:

1. "Average value" of property means the amount determined by averaging the
values at the beginning and end of the income tax year, but the Commissioner may
require the averaging of monthly values during the income year or such averaging as
is necessary to reflect properly the average value of the trucking company's property.
(Section B).

2. "Mobile property" means all motor vehicles, including trailers, engaged directly in
the movement of tangible personal property.

3. A "mobile property mile" is the movement of a unit of mobile property a distance
of one mile whether loaded or unloaded.

4. "Original cost" is deemed to be the basis of the property for federal income tax
purposes (prior to any federal income tax adjustments, except for subsequent capital
additions, improvements thereto, or partial dispositions); or, if the property has no
such basis, the valuation of such property for Interstate Commerce Commission
purposes. If the original cost of property is unascertainable under the foregoing
valuation standards, the property is included in the property factor at its fair market
value as of the date of acquisition by the taxpayer. (See Section B(2).)

5. "Property used during the course of the income year" includes property which is
available for use in the taxpayer's trade or business during the income year.

6. The "value" of owned real and tangible personal property means its original cost.
(See Section B(2).)

7. The "value" of rented real and tangible personal property means the product of
eight (8) times the net annual rental rate. (See Section B(4).)

C. The Denominator and Numerator of the Property Factor. The denominator of the
property factor shall be the average value of all of the taxpayer's real and tangible personal
property owned or rented and used during the income year. The numerator of the property
factor shall be the average value of the taxpayer's real and tangible personal property owned
or rented and used in this state during the income year. In the determination of the
numerator of the property factor, all property, except mobile property as defined in this
regulation, shall be included in the numerator of the property factor in accordance with
Section B.
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Mobile property, as defined in this regulation, which is located solely within this state
during the income year shall be included in the numerator of the property factor.

Mobile property as defined in this regulation, which is located within and without this state
during the income year shall be included in the numerator of the property factor in the ratio
which mobile property miles in the state bear to the total mobile property miles.

(3) The Payroll Factor. The denominator of the payroll factor is the compensation paid
everywhere by the taxpayer during the income year for the production of apportionable
income. The numerator of the payroll factor is the total compensation paid in this state
during the income year by the taxpayer. With respect to all personnel, except those
performing services within and without this state, compensation paid to such employees
shall be included in the numerator as provided in Section C.

With respect to personnel performing services within and without this state, compensation
paid to such employees shall be included in the numerator of the payroll factor in the ratio
which their services performed in this state bear to their services performed everywhere
based on mobile property miles.

(4) The Sales and Receipts Factor

A. In General. All receipts derived from transactions and activities in the regular course of
the taxpayer's trade or business which produce apportionable income shall be included in the
denominator of the revenue factor. (See Section A.)

The numerator of the sales and receipts factor is the total receipts of the taxpayer in this state
during the income year. The total state receipts of the taxpayer, other than receipts from
hauling freight, mail, and express, shall be attributable to this state in accordance with
Section D.

B. Numerator of the Sales and Receipts Factor From Freight, Mail, and Express. The total
receipts of the taxpayer attributable to this state during the income year from hauling freight,
mail, and express shall be:

1. Intrastate: All receipts from any shipment which both originates and terminates within
this state; and,

2. Interstate: That portion of the receipts from movements or shipments passing through,
into, or out of this state as determined by the ratio which the mobile property miles traveled
by such movements or shipments in this state bear to the total mobile property miles
traveled by movements or shipments from points of origin to destination.

(D) Records. The taxpayer shall maintain the records necessary to identify mobile property
and to enumerate by state the mobile property miles traveled by such mobile property as



those terms are used in this regulation. Such records are subject to review by the Vermont
Department of Taxes or its agents.

(E) De Minimis Nexus Standard. Notwithstanding any provision contained herein, this
Section G(2) shall not apply to require the apportionment of income to this state if the
trucking company during the course of the income tax year neither:

a. owns nor rents any real or personal property in this state, except mobile property; nor
b. makes any pick-ups or deliveries within this state; nor

c. travels more than twenty-five thousand mobile property miles within this state; provided
that the total mobile property miles traveled within this state during the income tax year do
not exceed three percent of the total mobile property miles traveled in all states by the
trucking company during that period; nor

d. makes more than twelve trips into this state.
(3) Special Rules: Television and Radio Broadcasting

The following special rules are established with respect to the apportionment of income from
television and radio broadcasting by a broadcaster that is taxable both in this state and in one or
more other states.

(A) In General. When a person in the business of broadcasting film or radio programming, whether
through the public airwaves, by cable, direct or indirect satellite transmission or any other means of
communication, either through a network (including owned and affiliated stations) or through an
affiliated, unaffiliated or independent television or radio broadcasting station, has income from
sources both within and without this state, the amount of apportionable income from sources within
this state shall be determined pursuant to 32 VSA §5833 and this Regulation, except as modified by
this Special Rule.

(B) Apportionable and Non-apportionable Income. For definitions, regulations and examples for
determining whether income shall be classified as "apportionable" or "non-apportionable" income,
see Section A.

(C) Definitions. The following definitions are applicable to the terms contained in this regulation,
unless the context clearly requires otherwise.

(1) "Film" or "film programming" means any and all performances, events or productions
telecast on television, including but not limited to news, sporting events, plays, stories or other
literary, commercial, educational or artistic works, through the use of video tape, disc or any
other type of format or medium.
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Each episode of a series of films produced for television shall constitute a separate "film"
notwithstanding that the series relates to the same principal subject and is produced during one
or more tax periods.

(ii) "Outer-jurisdictional" property means certain types of tangible personal property, such as
orbiting satellites, undersea transmission cables and the like, that are owned or rented by the
taxpayer and used in the business of telecasting or broadcasting, but which are not physically
located in any particular state.

(iii) "Radio" or "radio programming" means any and all performances, events or productions
broadcast on radio, including but not limited to news, sporting events, plays, stories or other
literary, commercial, educational or artistic works, through the use of an audio tape, disc or any
other format or medium.

Each episode of a series of radio programming produced for radio broadcast shall constitute a
separate "radio programming" notwithstanding that the series relates to the same principal
subject and is produced during one or more tax periods.

(iv) "Release" or “in release” means the placing of film or radio programming into service. A
film or radio program is placed into service when it is first broadcast to the primary audience for
which the program was created. Thus, for example, a film is placed in service when it is first
publicly telecast for entertainment, educational, commercial, artistic or other purpose. Each
episode of a television or radio series is placed in service when it is first broadcast. A program
is not placed in service merely because it is completed and therefore in a condition or state of
readiness and availability for broadcast or, merely because it is previewed to prospective
sponsors or purchasers.

(v) "Rent" shall include license fees or other payments or consideration provided in exchange
for the broadcast or other use of television or radio programming.

(vi) A "subscriber" to a cable television system is the individual residence or other outlet which
is the ultimate recipient of the transmission.

(vii) "Telecast" or "broadcast" (sometimes used interchangeably with respect to television)
means the transmission of television or radio programming, respectively, by an electronic or
other signal conducted by radio waves or microwaves or by wires, lines, coaxial cables, wave
guides, fiber optics, satellite transmissions directly or indirectly to viewers and listeners or by
any other means of communications.

(D) Apportionment of Income.
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(i) In General. The property factor shall be determined in accordance with Section B, the
payroll factor in accordance with Section C, and the sales factor in accordance with Section D,
except as modified by this Section G(3).

(ii) The Property Factor.
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A. In General

1. In the case of rented studios, the net annual rental rate shall include only the amount of
the basic or flat rental charge by the studio for the use of a stage or other permanent
equipment such as sound recording equipment and the like; except that additional equipment
rented from other sources or from the studio not covered in the basic or flat rental charge
and used for one week or longer (even though rented on a day-to-day basis) shall be
included. Lump-sum net rental payments for a period which encompasses more than a single
income year shall be assigned ratably over the rental period.

2. No value or cost attributable to any outer-jurisdictional, film or radio programming
property shall be included in the property factor at any time.

B. Property Factor Denominator.

1. All real property and tangible personal property (other than outer-jurisdictional and film
or radio programming property), whether owned or rented, which is used in the business
shall be included in the denominator of the property factor.

2. Audio or video cassettes, discs or similar medium containing film or radio programming
and intended for sale or rental by the taxpayer for home viewing or listening shall be
included in the property factor at their original cost. To the extent that the taxpayer
licenses or otherwise permits others to manufacture or distribute such cassettes, discs or
other medium containing film or radio programming for home viewing or listening, the
value of said cassettes, discs or other medium shall include the license, royalty or other
fees received by the taxpayer capitalized at a rate of eight times the gross receipts
derived therefrom during the income year.

3. Outer-jurisdictional, film and radio programming property shall be excluded from the
denominator of the property factor.

C. Property Factor Numerator.

1. With the exception of outer-jurisdictional, film and radio programming property, all real
and tangible personal property owned or rented by the taxpayer and used in this state during
the tax period shall be included in the numerator of the property factor as provided in
Section B.

2. Outer-jurisdictional, film and radio programming property shall be excluded from the
numerator of the property factor.

Example: XYZ Television Co. has a total value of all of its property everywhere of
$500,000,000, including a satellite valued at $50,000,000 that was used to telecast
programming into this state and $150,000,000 in film property of which $1,000,000's worth
was located in this state the entire year. The total value of real and tangible personal
property, other than film programming property, located in this state for the entire income
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year was valued at $2,000,000; and the movable and mobile property described in
subparagraph C.1. was determined to be of a value of $4,000,000 and such movable and
mobile property was used in this state for 100 days. The total value of property to be
attributed to this state would be determined as follows:

Value of property permanently in state: $2,000,000

Value of mobile and movable property: (100/365 or .2739 x $4,000,000): $1,095,600
Total value of property to be included in the state's property factor numerator (outer-
jurisdictional and film property excluded): $3,095,600

Total value of property to be used in the denominator ($500,000,000-$200,000,000)
$300,000,000

Total property factor ($3,095,600/$300,000,000): .0103

(iii) The Payroll Factor.

A. Payroll Factor Denominator.

The denominator of the payroll factor shall include all compenéation, including residual and
profit participation payments, paid to employees during the income year, including that paid
to directors, actors, newscasters and other talent in their status as employees.

B. Payroll Factor Numerator.

Compensation for all employees shall be attributed to the state or states as may determined
by the application of the provisions of Section C.

(iv) The Sales and Receipts Factor.

A. Sales and Receipts Factor Denominator.

The denominator of the sales and receipts factor shall include the total gross receipts derived
by the taxpayer from transactions and activity in the regular course of its trade or business,
except receipts excluded under these regulations.

B. Sales and Receipts Factor Numerator.

The numerator of the sales and receipts factor shall include all gross receipts of the taxpayer
from sources within this state, including, but not limited to the following:

1. Gross receipts, including advertising revenue, from television film or radio
programming in release to or by television and radio stations located in this state.

2. Qross receipts, including advertising revenue, from television film or radio
programming in release to or by a television station (independent or unaffiliated) or
network of stations for broadcast shall be attributed to this state in the ratio (hereafter
"audience factor") that the audience for such station (or owned and affiliated stations in



the case of networks) located in this state bears to the total audience for such station (or
owned and affiliated stations in the case of networks).

The audience factor for television or radio programming shall be determined by the ratio
that the taxpayer's in-state viewing (listening) audience bears to its total viewing
(listening) audience. Such audience factor shall be determined either by reference to the
books and records of the taxpayer or by reference to published rating statistics, provided
the method used by the taxpayer is consistently used from year to year for such purpose
and fairly represents the taxpayer’s activity in the state.

3. Gross receipts from film programming in release to or by a cable television system shall
be attributed to this state in the ratio (hereafter "audience factor") that the subscribers for
such cable television system located in this state bears to the total subscribers of such
cable television system. If the number of subscribers cannot be accurately determined
from the books and records maintained by the taxpayer, such audience factor ratio shall
be determined on the basis of the applicable year's subscription statistics located in
published surveys, provided that the source selected is consistently used from year to
year for that purpose.

4. Receipts from the sale, rental, licensing or other disposition of audio or video cassettes,
discs, or similar medium intended for home viewing or listening shall be included in the
sales factor as provided in Section D.

(4) Special Rules: Financial Institutions Subject to Net Income Tax

A. The following special rules are established with respect to financial institutions. This section
applies to financial institutions as defined in this section not subject to the Franchise Tax on
Financial Institutions under 32 V.S.A. § 5836 because entities subject to that tax are not subject to
tax under 32 V.S.A. § 5832, as described in 32 V.S.A. § 5836(g). However, even financial
institutions subject to tax under 32 V.S.A. § 5836(g) must be included in affiliated groups for
unitary combined reporting, but the factors of these financial institutions are not included in the
Vermont numerator. For purposes of calculating the denominator, these special rules for financial
institutions shall be used.

(1) Except as otherwise specifically provided, a financial institution whose business activity is
taxable both within and without this state shall allocate and apportion its net income as provided in
this Section G(4). All items of nonapportionable income (income which is not includable in the
apportionable income tax base) shall be allocated pursuant to the provisions of Section E. A
financial institution organized under the laws of a foreign country, the Commonwealth of Puerto
Rico, or a territory or possession of the United States whose effectively connected income (as
defined under the Federal Internal Revenue Code) is taxable both within this state and within
another state, other than the state in which it is organized, shall allocate and apportion its net
income as provided in this Section.
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(2) All apportionable income (income which is includable in the apportionable income tax base)
shall be apportioned to this state by multiplying such income by the apportionment percentage. The
apportionment percentage is determined by Section A of this Regulation.

(3) Each factor shall be computed according to the method of accounting (cash or accrual basis)
used by the taxpayer for the taxable year.

(4) If the allocation and apportionment provisions of this Regulation do not fairly represent the
extent of the taxpayer's business activity in this state, the taxpayer may petition for or the
Commissioner may require, in respect to all or any part of the taxpayer's business activity, if
reasonable:

(a) separate accounting;
(b) the exclusion of any one or more of the factors,

(c) the inclusion of one or more additional factors which will fairly represent the taxpayers
business activity in this State; or

(d) the employment of any other method to effectuate an equitable allocation and
apportionment of the taxpayer's income.

B. Definitions.
As used in this Section G(3) unless the context otherwise requires:

(a) "Billing address" means the location indicated in the books and records of the taxpayer
on the first day of the taxable year (or on such later date in the taxable year when the
customer relationship began) as the address where any notice, statement and/or bill relating
to a customer's account is mailed.

(b) "Borrower or credit card holder located in this state" means:

(1) a borrower, other than a credit card holder, that is engaged in a trade or business
which maintains its commercial domicile in this state; or

(2) a borrower that is not engaged in a trade or business or a credit card holder
whose billing address is in this state.

(c) "Card issuer's reimbursement fee" means the fee a taxpayer receives from a merchant's
bank because one of the persons to whom the taxpayer has issued a credit, debit, or similar
type of card has charged merchandise or services to the card.

(d) "Commercial domicile" means:

(1) the headquarters of the trade or business, that is, the place from which the trade
or business is principally managed and directed; or

(2) if a taxpayer is organized under the laws of a foreign country, or of the
Commonwealth of Puerto Rico, or any territory or possession of the United States,
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such taxpayer's commercial domicile shall be deemed for the purposes of this
Section to be the state of the United States or the District of Columbia from which
such taxpayer's trade or business in the United States is principally managed and
directed. It shall be presumed, subject to rebuttal, that the location from which the
taxpayer's trade or business is principally managed and directed is the state of the
United States or the District of Columbia to which the greatest number of employees
are regularly connected or out of which they are working, irrespective of where the
services of such employees are performed, as of the last day of the taxable year.

(e) "Compensation" means wages, salaries, commissions and any other form of
remuneration paid to employees for personal services that are included in such employee's
gross income under the Federal Internal Revenue Code. In the case of employees not subject
to the Federal Internal Revenue Code, e.g., those employed in foreign countries, the
determination of whether such payments would constitute gross income to such employees
under the Federal Internal Revenue Code shall be made as though such employees were
subject to the Federal Internal Revenue Code.

(f) "Credit card" means a card, or other means of providing information, that entitles the
holder to charge the cost of purchases, or a cash advance, against a line of credit.

(g) “Debit card” means a card, or other means of providing information, that enables the
holder to charge the cost of purchases, or a cash withdrawal, against the holder’s bank
account or a remaining balance on the card.

(h) "Employee" means, with respect to a particular taxpayer, any individual who, under the
usual common-law rules applicable in determining the employer-employee relationship, has
the status of an employee of that taxpayer.

(i) "Financial institution" means any taxable corporation described below not subject to the
Franchise Tax on Financial Institutions under 32 V.S.A. § 5836:

(1) Any corporation or other business entity registered under state law as a bank
holding company or registered under the Federal Bank Holding Company Act of
1956, as amended, or registered as a savings and loan holding company under the
Federal National Housing Act, as amended,;

(2) A national bank organized and existing as a national bank association pursuant to
the provisions of the National Bank Act, 12 U.S.C. §§21 et seq.;

(3) A savings association or federal savings bank as defined in the Federal Deposit
Insurance Act, 12 U.S.C.§ 1813(b)(1);

(4) Any bank or thrift institution incorporated or organized under the laws of any
state;

(5) Any corporation organized under the provisions of 12 U.S.C. §§611 to 631.
(6) Any agency or branch of a foreign depository as defined in 12 U.S.C. §3101;



(7) A production credit association organized under the Federal Farm Credit Act of
1933, all of whose stock held by the Federal Production Credit Corporation has been
retired;

(8) Any corporation whose voting stock is more than fifty percent (50%) owned,
directly or indirectly, by any person or business entity described in subsections (1)
through (7) above.

(9) A corporation or other business entity that derives more than fifty percent (50%)
of its total gross income for financial accounting purposes from finance leases. For
purposes of this subsection, a "finance lease" shall mean any lease transaction which
is the functional equivalent of an extension of credit and that transfers substantially
all of the benefits and risks incident to the ownership of property. The phrase shall
include any "direct financing lease" or "leverage lease" that meets the criteria of
Financial Accounting Standards Board Statement No. 13, "Accounting for Leases"
or any other lease that is accounted for as a financing by a lessor under generally
accepted accounting principles.

For this classification to apply,

(a) the average of the gross income in the current tax year and immediately
preceding two tax years must satisfy the more than fifty percent (50%)
requirement; and

(b) gross income from incidental or occasional transactions shall be
disregarded; or

(10) Any other person or business entity, other than an insurance company taxed
under Title 32, Chapter 211, which derives more than fifty percent (50%) of its gross
income from activities that a person described in subsections (1) through (9) above is
authorized to transact. For the purpose of this subsection, the computation of gross
income shall not include income from non-recurring, extraordinary items.

(11) The Commissioner is authorized to exclude any person from the application of
subsection (10) upon such person proving, by clear and convincing evidence, that the
income producing activity of such person is not in substantial competition with those
persons described in subsections (1) through (9 above.

(j) "Gross rents" means the actual sum of money or other consideration payable for the use
or possession of property. "Gross rents" shall include, but not be limited to:

(1) any amount payable for the use or possession of real property or tangible
property whether designated as a fixed sum of money or as a percentage of receipts,
profits or otherwise,

(2) any amount payable as additional rent or in lieu of rent, such as interest, taxes,
insurance, repairs or any other amount required to be paid by the terms of a lease or
other arrangement, and
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(3) a proportionate part of the cost of any improvement to real property made by or
on behalf of the taxpayer which reverts to the owner or lessor upon termination of a
lease or other arrangement. The amount to be included in gross rents is the amount
of amortization or depreciation allowed in computing the taxable income base for the
taxable year. However, where a building is erected on leased land by or on behalf of
the taxpayer, the value of the land is determined by multiplying the gross rent by
eight and the value of the building is determined in the same manner as if owned by
the taxpayer.

| (4) The following are not included in the term "gross rents":

(A) reasonable amounts payable as separate charges for water and electric service
furnished by the lessor;

(B) reasonable amounts payable as service charges for janitorial services furnished
by the lessor;

(C) reasonable amounts payable for storage, provided such amounts are payable for
space not designated and not under the control of the taxpayer; and

(D) that portion of any rental payment which is applicable to the space subleased
from the taxpayer and not used by it.

(k) "Loan" means any extension of credit resulting from direct negotiations between the
taxpayer and its customer, and/or the purchase, in whole or in part, of such extension of
credit from another. Loans include participations, syndications, and leases treated as loans
for federal income tax purposes. Loans shall not include: futures or forward contracts;
options; notional principal contracts such as swaps; credit card receivables, including
purchased credit card relationships; non-interest bearing balances due from depository
institutions; cash items in the process of collection; federal funds sold; securities purchased
under agreements to resell; assets held in a trading account; securities; interests in a REMIC,
or other mortgage-backed or asset-backed security; and other similar items.

(1) "Loan secured by real property" means that fifty percent or more of the aggregate value
of the collateral used to secure a loan or other obligation, when valued at fair market value
as of the time the original loan or obligation was incurred, was real property.

(m) "Merchant discount" means the fee (or negotiated discount) charged to a merchant by
the taxpayer for the privilege of participating in a program whereby a credit, debit, or similar
type of card is accepted in payment for merchandise or services sold to the card holder, net
of any cardholder charge-back and unreduced by any interchange transaction or issuer
reimbursement fee paid to another for charges or purchases made its cardholder.

(n) "Participation” means an extension of credit in which an undivided ownership interest is
held on a pro rata basis in a single loan or pool of loans and related collateral. In a loan
participation, the credit originator initially makes the loan and then subsequently resells all
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or a portion of it to other lenders. The participation may or may not be known to the
borrower.

(o) "Person" means an individual, estate, trust, partnership, corporation and any other
business entity.

(p) "Principal base of operations" with respect to transportation property means the place of
more or less permanent nature from which said property is regularly directed or controlled.
With respect to an employee, the "principal base of operations" means the place of more or
less permanent nature from which the employee regularly (1) starts his or her work and to
which he or she customarily returns in order to receive instructions from his or her employer
or (2) communicates with his or her customers or other persons, or (3) performs any other
functions necessary to the exercise of his or her trade or profession at some other point or
points.

(q) "Real property owned" and "tangible personal property owned" mean real and tangible
personal property, respectively, (1) on which the taxpayer may claim depreciation for
federal income tax purposes, or (2) property to which the taxpayer holds legal title and on
which no other person may claim depreciation for federal income tax purposes (or could
claim depreciation if subject to federal income tax). Real and tangible personal property do
not include coin, currency, or property acquired in lieu of or pursuant to a foreclosure.

(r) "Regular place of business" means an office at which the taxpayer carries on its business
in a regular and systematic manner and which is continuously maintained, occupied and
used by employees of the taxpayer.

(s) "State" means a state of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, any territory or possession of the United States or any foreign country.

(t) "Syndication" means an extension of credit in which two or more persons fund and each
person is at risk only up to a specified percentage of the total extension of credit or up to a
specified dollar amount.

(u) "Taxable" means either:

(1) that a taxpayer is subject in another state to a net income tax, a franchise tax
measured by net income, a franchise tax for the privilege of doing business, a
corporate stock tax (including a bank shares tax), a single business tax, or an earned
surplus tax, or any tax which is imposed upon or measured by gross or net income;
or

(2) that another state has jurisdiction to subject the taxpayer to any of such taxes
regardless of whether, in fact, the state does or does not.

(v) "Transportation property" means vehicles and vessels capable of moving under their
own power, such as aircraft, trains, water vessels and motor vehicles, as well as any
equipment or containers attached to such property, such as rolling stock, barges, trailers or
the like.



C. Sales and Receipts Factor.

(a) General. The sales receipts factor is a fraction, the numerator of which is the receipts of the
taxpayer in this state during the taxable year and the denominator of which is the receipts of the
taxpayer within and without this state during the taxable year. The method of calculating receipts
for purposes of the denominator is the same as the method used in determining receipts for purposes
of the numerator. The receipts factor shall include only those receipts described herein which
constitute business income and are included in the computation of the apportionable income base
for the taxable year.

(b) Receipts from the lease of real property. The numerator of the receipts factor includes receipts
from the lease or rental of real property owned by the taxpayer if the property is located within this
state or receipts from the sublease of real property if the property is located within this state.

(c) Receipts from the lease of tangible personal property.

(1) Except as described in paragraph (2) of this subsection, the numerator of the receipts
factor includes receipts from the lease or rental of tangible personal property owned by the
taxpayer if the property is located within this state when it is first placed in service by the
lessee.

(2) Receipts from the lease or rental of transportation property owned by the taxpayer are
included in the numerator of the receipts factor to the extent that the property is used in this
state. The extent an aircraft will be deemed to be used in this state and the amount of
receipts that is to be included in the numerator of this state's receipts factor is determined by
multiplying all the receipts from the lease or rental of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft. If the extent of the use
of any transportation property within this state cannot be determined, then the property will
be deemed to be used wholly in the state in which the property has its principal base of
operations. A motor vehicle will be deemed to be used wholly in the state in which it is
registered.

(d) Interest, fees and penalties imposed in connection with loans secured by real property.

(1) The numerator of the receipts factor includes interest, fees, and penalties imposed in
connection with loans secured by real property if the property is located within this state. If
the property is located both within this state and one or more other states, the receipts
described in this subsection are included in the numerator of the receipts factor if more than
fifty percent of the fair market value of the real property is located within this state. If more
than fifty percent of the fair market value of the real property is not located within any one
state, then the receipts described in this subsection shall be included in the numerator of the
receipts factor if the borrower is located in this state.

(2) The determination of whether the real property securing a loan is located within this
state shall be made as of the time the original agreement was made and any and all
subsequent substitutions of collateral shall be disregarded.
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(e) Interest, fees, and penalties imposed in connection with loans not secured by real property. The
numerator of the receipts factor includes interest, fees, and penalties imposed in connection with
loans not secured by real property if the borrower is located in this state.

(f) Net gains from the sale of loans. The numerator of the receipts factor includes net gains from the
sale of loans. Net gains from the sale of loans includes income recorded under the coupon stripping
rules of Section 1286 of the Internal Revenue Code.

(1) The amount of net gains (but not less than zero) from the sale of loans secured by real
property included in the numerator is determined by multiplying such net gains by a fraction
the numerator of which is the amount included in the numerator of the receipts factor
pursuant to subsection (d) of this section and the denominator of which is the total amount
of interest and fees or penalties in the nature of interest from loans secured by real property.

(2) The amount of net gains (but not less than zero) from the sale of loans not secured by
real property included in the numerator is determined by multiplying such net gains by a
fraction the numerator of which is the amount included in the numerator of the receipts
factor pursuant to subsection (e) of this section and the denominator of which is the total
amount of interest and fees or penalties in the nature of interest from loans not secured by
real property.

(g) Receipts from fees, interest, and penalties charged to card holders. The numerator of the receipts
factor includes fees, interest and penalties charged to credit, debit or similar card holders, including
but not limited to annual fees and overdraft fees, if the billing address of the card holder is in this
state.

(h) Net gains from the sale of credit card receivables. The numerator of the receipts factor includes
net gains (but not less than zero) from the sale of credit card receivables multiplied by a fraction,
the numerator of which is the amount included in the numerator of the receipts factor pursuant to
subsection (g) of this section and the denominator of which is the taxpayer's total amount of interest
and fees or penalties in the nature of interest from credit card receivables and fees charged to card
holders.

(i) Card issuer's reimbursement fees. The numerator of the receipts factor includes:

(1) all credit card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to credit card holders included in
the numerator of the receipts factor pursuant to subsection (g) of this section and the
denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to credit card holders.

(2) all debit card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to debit card holders included in
the numerator of the receipts factor pursuant to subsection (g) of this section and the
denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to debit card holders.
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(3) all other card issuer's reimbursement fees multiplied by a fraction, the numerator of
which is the amount of fees, interest, and penalties charged to all other card holders included
in the numerator of the receipts factor pursuant to subsection (g) of this section and the
denominator of which is the taxpayer's total amount of fees, interest, and penalties charged
to all other card holders .

(§) Receipts from merchant discount.

(1) If the taxpayer can readily determine the location of the merchant and if the merchant is
in this state, the numerator of the receipts factor includes receipts from merchant discount.

(2) If the taxpayer cannot readily determine the location of the merchant, the numerator of
the receipts factor includes such receipts from the merchant discount multiplied by a
fraction:

(A) in the case of a merchant discount related to the use of a credit card, the
numerator of which is the amount of fees, interest and penalties charged to credit
card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section and the denominator of which is the taxpayer's total
amount of fees, interest and penalties charged to credit card holders, and

(B) in the case of a merchant discount related to the use of a debit card, the
numerator of which is the amount of fees, interest and penalties charged to debit card
holders that is included in the numerator of the receipts factor pursuant to subsection
(g) of this section, and the denominator of which is the taxpayer’s total amount of
fees, interest and penalties charged to debit card holders.

(C) in the case of a merchant discount related to the use of all other types of cards,
the numerator of which is the amount of fees, interest and penalties charged to all
other card holders that is included in the numerator of the receipts factor pursuant to
subsection (g) of this section, and the denominator of which is the taxpayer’s total
amount of fees, interest and penalties charged to all other card holders.

(3) The taxpayer’s method for sourcing each receipt from a merchant discount must be
consistently applied to such receipt in all states that have adopted sourcing methods
substantially similar to subsections (1) and (2) of this section and must be used on all
subsequent returns for sourcing receipts from such merchant unless the Commissioner
permits or requires application of the alternative method.

(k) Receipts from ATM fees. The receipts factor includes all ATM fees that are not forwarded
directly to another bank.

(1) The numerator of the receipts factor includes fees charged to a cardholder for the use at
an ATM of a card issued by the taxpayer if the cardholder’s billing address is in this state.

(2) The numerator of the receipts factor includes fees charged to a cardholder, other than the
taxpayer’s cardholder, for the use of such card at an ATM owned or rented by the taxpayer,
if the ATM is in this state.
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(1) Loan servicing fees.

(1) (A)The numerator of the receipts factor includes loan servicing fees derived from loans
secured by real property multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subsection (d) of this section and
the denominator of which is the total amount of interest and fees or penalties in the nature of
interest from loans secured by real property.

(B) The numerator of the receipts factor includes loan servicing fees derived from loans not
secured by real property multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subsection (e) of this section and
the denominator of which is the total amount of interest and fees or penalties in the nature of
interest from loans not secured by real property.

(2) In circumstances in which the taxpayer receives loan servicing fees for servicing either
the secured or the unsecured loans of another, the numerator of the receipts factor shall
include such fees if the borrower is located in this state.

(m) Receipts from the financial institution’s investment assets and activity and trading assets and
activity.

(1) Interest, dividends, net gains (but not less than zero) and other income from investment
assets and activities and from trading assets and activities that are reported on the taxpayet’s
financial statements, call reports, or similar reports shall be included in the receipts factor.
Investment assets and activities and trading assets and activities include but are not limited
to: investment securities; trading account assets; federal funds; securities purchased and sold
under agreements to resell or repurchase; options; futures contracts; forward contracts;
notional principal contracts such as swaps; equities; and foreign currency transactions. With
respect to the investment and trading assets and activities described in subparagraphs (A)
and (B) of this paragraph, the receipts factor shall include the amounts described in such
subparagraphs.

(A)The receipts factor shall include the amount by which interest from federal funds
sold and securities purchased under resale agreements exceeds interest expense on
federal funds purchased and securities sold under repurchase agreements.

(B) The receipts factor shall include the amount by which interest, dividends, gains
and other income from trading assets and activities, including but not limited to
assets and activities in the matched book, in the arbitrage book, and foreign currency
transactions, exceed amounts paid in lieu of interest, amounts paid in lieu of
dividends, and losses from such assets and activities.

(2) The numerator of the receipts factor includes interest, dividends, net gains (but not less
than zero) and other income from investment assets and activities and from trading assets
and activities described in paragraph (1) of this subsection that are attributable to this state.
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(A)The amount of interest, dividends, net gains (but not less than zero) and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by multiplying all
such income from such assets and activities by a fraction, the numerator of which is
the average value of such assets which are properly assigned to a regular place of
business of the taxpayer within this state and the denominator of which is the
average value of all such assets.

(B) The amount of interest from federal funds sold and purchased and from
securities purchased under resale agreements and securities sold under repurchase
agreements attributable to this state and included in the numerator is determined by
multiplying the amount described in subparagraph (A) of paragraph (1) of this
subsection from such funds and such securities by a fraction, the numerator of which
is the average value of federal funds sold and securities purchased under agreements
to resell which are properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the average value of all such funds
and such securities. ' '

(C) The amount of interest, dividends, gains and other income from trading assets
and activities, including but not limited to assets and activities in the matched book,
in the arbitrage book and foreign currency transactions (but excluding amounts
described in subparagraphs (A) or (B) of this paragraph), attributable to this state and
included in the numerator is determined by multiplying the amount described in
subparagraph (B) of paragraph (1) of this subsection by a fraction, the numerator of
which is the average value of such trading assets which are properly assigned to a
regular place of business of the taxpayer within this state and the denominator of
which is the average value of all such assets.

(D)For purposes of this paragraph, average value shall be determined using the rules
for determining the average value of tangible personal property set forth in
subsections (c) and (d) of Section 4.

(3) In lieu of using the method set forth in paragraph (2) of this subsection, the taxpayer may
elect, or the Commissioner may require in order to fairly represent the business activity of
the taxpayer in this state, the use of the method set forth in this subsection.

(A) The amount of interest, dividends, net gains (but not less than zero) and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by multiplying all
such income from such assets and activities by a fraction, the numerator of which is
the gross income from such assets and activities which are properly assigned to a
regular place of business of the taxpayer within this state and the denominator of
which is the gross income from all such assets and activities.

(B) The amount of interest from federal funds sold and purchased and from
securities purchased under resale agreements and securities sold under repurchase



agreements attributable to this state and included in the numerator is determined by
multiplying the amount described in subparagraph (A) of paragraph (1) of this
subsection from such funds and such securities by a fraction, the numerator of which

. is the gross income from such funds and such securities which are properly assigned
to a regular place of business of the taxpayer within this state and the denominator of
which is the gross income from all such funds and such securities.

(C) The amount of interest, dividends, gains and other income from trading assets
and activities, including but not limited to assets and activities in the matched book,
in the arbitrage book and foreign currency transactions (but excluding amounts
described in subparagraphs (A) or (B) of this paragraph), attributable to this state and
included in the numerator is determined by multiplying the amount described in
subparagraph (B) of paragraph (1) of this subsection by a fraction, the numerator of
which is the gross income from such trading assets and activities which are properly
assigned to a regular place of business of the taxpayer within this state and the
denominator of which is the gross income from all such assets and activities.

(4) If the taxpayer elects or is required by the Commissioner to use the method set forth in
subsection (3), it shall use this method on all subsequent returns unless the taxpayer receives
prior permission from the Commissioner to use, or the Commissioner requires a different
method.

(5) The taxpayer shall have the burden of proving that an investment asset or activity or
trading asset or activity was properly assigned to a regular place of business outside of this
state by demonstrating that the day-to-day decisions regarding the asset or activity occurred
at a regular place of business outside this state. Where the day-today decisions regarding an
investment asset or activity or trading asset or activity occur at more than one regular place
of business and one such regular place of business is in this state and one such regular place
of business is outside this state, such asset or activity shall be considered to be located at the
regular place of business of the taxpayer where the investment or trading policies or
guidelines with respect to the asset or activity are established. Unless the taxpayer
demonstrates to the contrary, such policies and guidelines shall be presumed to be
established at the commercial domicile of the taxpayer.

(n) All other receipts. The numerator of the receipts factor includes all other receipts pursuant to the
rules set forth in Section D of this Regulation unless inconsistent with the Special Rules For
Financial Institutions.

(o) Attribution of certain receipts to commercial domicile. All receipts which would be assigned
under this section to a state in which the taxpayer is not taxable shall be included in the numerator
of the receipts factor, if the taxpayer's commercial domicile is in this state.

D. Property Factor.

(a) General. The property factor is a fraction, the numerator of which is the average value of real
property and tangible personal property rented to the taxpayer that is located or used within this
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state during the taxable year and the average value of the taxpayer's real and tangible personal
property owned that is located or used within this state during the taxable year, and the denominator
of which is the average value of all such property located or used within and without this state
during the taxable year.

(b) Property included. The property factor shall include only property the income or expenses of
which are included (or would have been included if not fully depreciated or expensed, or
depreciated or expensed to a nominal amount) in the computation of the apportionable income base
for the taxable year.

(c) Value of property owned by the taxpayer. The value of real property and tangible personal
property owned by the taxpayer is the original cost or other basis of such property for Federal
income tax purposes without regard to depletion, depreciation or amortization.

(d) Average value of property owned by the taxpayer. The average value of property owned by the
taxpayer is computed on an annual basis by adding the value of the property on the first day of the
taxable year and the value on the last day of the taxable year and dividing the sum by two. If
averaging on this basis does not properly reflect average value, the Commissioner may require
averaging on a more frequent basis. The taxpayer may elect to average on a more frequent basis.
When averaging on a more frequent basis is required by the Commissioner or is elected by the
taxpayer, the same method of valuation must be used consistently by the taxpayer with respect to
property within and without this state and on all subsequent returns unless the taxpayer receives
prior permission from the Commissioner or the Commissioner requires a different method of
determining average value.

(e) Average value of real property and tangible personal property rented to the taxpayer.

(1) The average value of real property and tangible personal property that the taxpayer has
rented from another and which is not treated as property owned by the taxpayer for Federal
income tax purposes, shall be determined annually by multiplying the gross rents payable
during the taxable year by eight.

(2) Where the use of the general method described in this subsection results in inaccurate
valuations of rented property, any other method which properly reflects the value may be
adopted by the Commissioner or by the taxpayer when approved in writing by the
Commissioner. Once approved, such other method of valuation must be used on all
subsequent returns unless the taxpayer receives prior approval from the Commissioner or
the Commissioner requires a different method of valuation.

(f) Location of real property and tangible personal property owned by or rented to the taxpayer.

(1) Except as described in paragraph (2) of this subsection, real property and tangible
personal property owned by or rented to the taxpayer is considered to be located within this
state if it is physically located, situated or used within this state.

(2) Transportation property is included in the numerator of the property factor to the extent
that the property is used in this state. The extent an aircraft will be deemed to be used in this
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state and the amount of value that is to be included in the numerator of this state's property
factor is determined by multiplying the average value of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft everywhere. If the
extent of the use of any transportation property within this state cannot be determined, then
the property will be deemed to be used wholly in the state in which the property has its
principal base of operations. A motor vehicle will be deemed to be used wholly in the state
in which it is registered.

E. Payroll Factor.

(a) General. The payroll factor is a fraction, the numerator of which is the total amount paid in this
state during the taxable year by the taxpayer for compensation and the denominator of which is the
total compensation paid both within and without this state during the taxable year. The payroll
factor shall include only that compensation which is included in the computation of the
apportionable income tax base for the taxable year.

(b) Compensation relating to nonbusiness income and independent contractors. The compensation
of any employee for services or activities which are connected with the production of nonbusiness
income (income which is not includable in the apportionable income base) and payments made to
any independent contractor or any other person not properly classifiable as an employee shall be
excluded from both the numerator and denominator of the factor.

(c) When compensation paid in this state. Compensation is paid in this state if any one of the
following tests, applied consecutively, is met:

(1) The employee's services are performed entirely within this state.

(2) The employee's services are performed both within and without the state, but the service
performed without the state is incidental to the employee's service within the state. The term
"incidental" means any service which is temporary or transitory in nature, or which is
rendered in connection with an isolated transaction.

(3) If the employee's services are performed both within and without this state, the
employee's compensation will be attributed to this state:

(A)if the employee's principal base of operations is within this state; or

(B) if there is no principal base of operations in any state in which some part of the
services are performed, but the place from which the services are directed or
controlled is in this state; or

(C) if the principal base of operations and the place from which the services are
directed or controlled are not in any state in which some part of the service is
performed but the employee's residence is in this state.
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The Vermont Statutes Online

Title 32 : Taxation And Finance
Chapter 103: Départment Of Taxes; Commissioner Of Taxes
Subchapter 002 : Administration ' |
(Cite as: 32 V.S.A. § 3201)
§ 3201. Administration of taxes
(@) Cdmmisskioner authority. In the administration of tax"es, the Commissioner may:

(1) Adopt, amend, and enforce reasonable rules, orders, and regulations in
administering the taxes within the Commissioner's jurisdiction.

_ (2) Delegate to any officer or emplo'yee in thé Department powers the
Commissioner deems necessary to carry out efficiently the tax pkovisions within the
v Co_mmissioner'sjurisdiction :

(3) Hold hearings, administer oaths and examine under oath any person relatmg to
his or her busmess or relatmg to any matter within the Commissioner’ SJurlsdlctlon

(4) For the purpose of ascertaining the correctness of any return or making a
determination of the tax liability of any taxpayer, examine or cause to be examined by
any agent or representative designated by him or her for that"purpo"'se any books,
papers, records, or memoranda of the taxpayer bearing upon the matters required to be
included in any return. The Commissioner or such designated officers may require the
attendance of the taxpayer or of any other person having knowledge in the premises, at
any place in the county where the taxpayer or person resides or has a place of business,
or in Washington County if the taxpayer is a nonresident individual, estate, trust, oris a
corporation or business entity not having a place of business in this State, and may take
testimony and require proof material and may administer oaths or take acknowledgmeht
in respect of any return or other information required by this title or the rules, regulations,
and decisions of the Commissioner. If an individual, estate, trust, corporation, or other ’
business entity fails after request to provide books, records, or memoranda at either its
place of business within the State or Washington County, the Commissioner may charge
the person a reasonable per diem fee and expensés for the auditor making the
examination out of state. The charges shall be payable within 30 days of the date billed
and may be collected in the manner provided for the collection of taxes in this title.

(5) Upon making a record of the réasons therefor, waive, reduce, or compromise
any of the taxes, penalties, interest, or other charges or.‘fees within his or her jurisdiction.

(6) Determine the form in which returns and reports shall be filed and what shall
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constitute a signature on such returns and reports, lncludlng those filed in other than
paper form, such as electronlcally or over telephone Ilnes

7 Assess determine, revise, and readjust the taxes lmposed in this title A

(8) In cases in which payment of taxes'is allowed or reqwred by electronlc funds
transfer allow up to six additional days for payment

(9) Attach property pursuant to sectlon 3207 of this title for payment of an amount
collectible by the Commissioner under this title any time after 90 days have run from'the
end of any applicable administrative appeal period on the underlying tax liability.

(10) Garnish earnings pursuant to section 3208 of this titlefor payment of an
amount collectible by the Commissioner under this title any time after 90 days have run
from the end of any appllcable admlnlstratwe appeal penod on the underlylng tax
liability. ‘

(b) Reciprocal enforcement.

(1) At the request of the Commissioner, the Attorney General may bring suit, in the )
name of this State, in the appropriate court of any other state to collect any tax legally
due this State.

(2) The courts of this State shall recognize and enforce liabilities for taxes lawfully
imposed by any other state which extends a like comity to this State, and the duly
~authorized officer of that state may sue for the collection of such a tax in the courts of _
this State. A certificate by the Secretary of State of the other state that an officer suing -
for collection of such a tax is duly authonzed to collect it shall be conclusive proof of this
authorrty ‘

» (3) ‘As used in this section, the word's “tax" and "taxes" i_nclude_interest, fees, and
- penalties due under any taxing statute, and liability for the interest, fees, and penalties
'due under a taxing statute of another state shall be recognlzed and enforced by the
~ courts of this State to the same extent that the laws of the other state permlt the
enforcement in its courts of |Iabl|lty for the mterest fees, and penaltles due under a
taxmg statute of this State. ‘

"(c)'ReciprocaI tax agreements 'l'h'e Commissionerb may enter into reciprocal
agreements with the taxmg authorities of other states territories, provinces of Canada,
~-countries, or the District of Columbia regardlng the admmlstratlon of taxes.

(d) Tax return due dates. When the due date for the filing of a return falls ona federal
or State holiday, the due date shall be the next busmess day after such hollday A return
that is filed by mail shall be accepted as tlmely filed if:.

(Mitis recelved by the Department within three business days after the due date; or

~(2) the taxpayer prowdes proof sat|sfactory to the Comm|55|oner that the return:
was malled by the due date
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(e) Agreements with certified service providers. The Commissioner may enter into
agreements with certified service providers, sellers using certified automated systems,
and voluntary sellers for monetary allowances. The tax requnred to be pald to the shall
be net of monetary allowances. ~

(] The aIIowance for a certified service provider shall be funded ‘entirely from
money collected by the provider and shall be either a base rate applied to taxable
transactions processed by the provider or, for a period not to.exceed 24 months
following a voluntary seller's registration through the streamlined sales tax agreement
central 're’gi‘stratiﬁon process, a percentage-of tax revenue generated for the State for
which the seller does not have a requirement to register to collect the tax, or both. .

(2) The allowance for a seller ’using a certif"ed a’utomated system shall be for a |
perlod not to exceed 24 months following a seller's vquntary reglstratlon and may
include a base rate applled to taxable transactions and a percentage of tax revenue
generated for the State for.which the seller does not have a requxrement to reglster to
collect the tax. ‘ ‘

(3) The allowance for a volunta'ry seller shall be fo’r a period not to exceed 24
months following a seller's voluntary registration and shall be based on a percentage of
tax revenue generated for the State for which the seller does not have a reqwrement to
register to collect the tax. (Added 1991, No. 186 (Adj. Sess.), § 7, eff. May7 1992;
amended 1993; No. 49, § 2, eff. May 28, 1993; 1995, No_169 (Adj. Sess) 881, 2, eff. May
15, 1996; 1999, No. 49, §§ 41, 43, eff. June 2, 1999; 2003, No. 152 (Adj. Sess.), § 21, eff.
date, see note below; 2007, No. 81, § 3, eff. July1 2008; 2009, No. 160 (Adj. Sess.), § 4,
eff. June4 2010; 2015 No. 57, § 41, 2019, No. 14 §76 eff April 30, 2019))
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Title 32 : Taxation And Finance

Chapter 151: Income Taxes ’

vsubchapter 003 : Taxation Of Corporations

(Cite as: 32 V.S.A. § 5833)

§ 5833. Allocation and apportionment of income

(a) If the income of a taxable corporation is derived from any trade, business, or
activity conducted entirely within this State, the Vermont net income of the corporation
shall be allocated to this State in full. If the income of a taxable corporation is derived
from any trade, business, or activity conducted both within and outside this State, the
amount of the corporation's Vermont net income that shall be apportioned to this State,
so as to allocate to this State a fair and equitable portion of that income, shall be ‘
determined by multiplying that Vermont net income by the arithmetic‘average of the

. followmg factors, with the sales factor described in subdlvrsron (3) of this subsectlon N
double-welghted '

0] The average of the value of all the real and tangrble property within this State (A)
at the beginning of the taxable year and (B) at the end of the taxable year (but the
Commlssmner may requ:re the use of the average of such value on the 15th or other day
of each month, in cases where he or she determines that such computation _lS necessary
to more acCuraterreflect the averag’e value of property within Vermont during the
taxable year), expressed as a percentage of all such property both within and outside
this State; : ~

(2). The total wages, salaries, and other personal service compensation paid during _
the taxable year to employees within this State, expressed as a percentage of all such
compensatlon paid whether Wrthln or out5|de this State

.(3) The gross sales or charges for servrces performed Wlthm this State expressed
asa percentage of such sales or charges whether wrthln or outside this State.

(A) Sales of tanglble personal property are made in this State if:

(i) the property is dellvered or shipped to a purchaser other than the US.
government; who takes possession within this State, regardless of f.0.b. point or other
' condltlons of sale or

. (||) the property is shlpped from an oche store warehouse, factory, or other
‘place of storage in this State; and ' '
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() the purchaser is the U.S. government;'or

(li) the cor'poration is not taxable in the State in which the purchaser takes’
possesswn ' '

(B) Sales, other than the sale of tangible personal property, are in this State if the
taxpayer's market for the sales is in this State. The taxpayer's. market for sales is ln this
State:

(i) in the case of sale, rental, lease, or license of real property, if and to the
~ extent the property is located in this State; '

(i) in the case of rental, lease, or iicensebf tangible personal property, if and
to the extent the property is located in this State; '

(iii) in the case of sale of a service, if and to the extent the service is delivered -
to a location in this State; and

(iv) in the case of intangible property:

(I) that is rented, leased, or licensed, if and to the extent the property is
used in this State, provided that intangible property utilized in marketing a good or
service 1o a consumer is "used in this State" if that good or serwce is purchased by a
consumer who is in this State; and

(li) that is sold, if and to the extent the property is used in this State,
provided that: ‘

(ea) a contract right, government license, or similar mtangible
property that authorizes the holder to conduct a business activity in a specific
. geographic area is "used in this State" if the geographic area includes all or part of this
State; ‘ ' ' v

(bb) receipts from intangible property sales that are Contingent on-
the productivity, use, or disposition of the intangible property shall be treated as receipts
from the rental, lease, or licensing of such intangible property under subdivision (iv)(l) of |
this subdivision (B); and |

- [cc) all other receipts from asale of mtangnble property shall be
excluded from the numerator and denominator of the recelpts factor.

(C) If the state or states of assignment under subdivision (B) of this subsection
cannot be determined, the state or states of assignment shall be reasonably
approximated. ' ' '

~ (D) If the taxpayer is not taxable in a state to which areceiptis aSsign,ed- under
subdivision (B) or (C) of this subsection, or if the state of assignment. cannot be

determined under subdivision (B) of this subsection or reasonably approximated under
subdivision (C) of this subsection; such receipt shall be excluded from the denominator °
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of the receipts factor.

(E) The Commiss‘ioner of Taxes shall adopt regulations as necessary to carry out
the purposes of this section.

(b) If the application of the‘provisions of this section does not fairly represent the -

. extent of the business activities of a corporatlon within this State, the corporatron may .

petition for, or the Commissioner may requrre with respect to all or any part of the
corporation's business actIVIty, if reasonable:

(1) separate accounting;
(2) the exclusion or modification of'any or all of the factors;’

(3) the inclusion of one or more additional factors that erI fairly represent the
corporatlon s business act|V|ty in this State; or

(4) the employment of any other method to effectuatean equitable allocation and -
apportlonment of the corporatlons income. (Added 1966, No. 61 (Sp. Sess)), 81, eff. Jan.
1, 1966 amended 1971, No 73, 8815, 16, eff. Apr||16 1971;1987, No. 82, §6 eff. June 9,
1987 2003, No. 152 (Ad]. Sess) §5, eff. June7 2004 amended 2019 No 51, 8 8, eff.
Jan. 1, 2020)
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