ACLU

Vermont

PO Box 277
Montpelier, VT 05601
(802) 223-6304
acluvt.org

James Duff Lyall
Executive Director

Falko Schilling
Advocacy Director

Falko Schilling, Advocacy Director, ACLU of Vermont
To: House Judiciary Committee
Re: H.87 An act relating to establishing a classification system for criminal

offenses
Date: 2/2/2021

Thank you for the opportunity to testify on H.87 a bill relating to establishing a
classification system for criminal offenses. Today we will provide some background
on sentencing reform as well as our thoughts on H.87. In short, we are strongly
supportive of the bill’s provisions that would reduce maximum sentence lengths and
raise the felony threshold for property crimes. However, we do not support
provisions of the bill that would create a new crime of organized retail theft. We
appreciate the efforts of the Vermont Sentencing Commission because we know that
reforming sentencing laws can help lead Vermont to a smarter, and more humane
criminal justice system.

Background

Between 1980 and 2009, the number of people incarcerated in Vermont’s unified
corrections system rose by 363 percent to its peak of 2,220 people.! From 1980 to
2010, there was a 222% increase in state prison populations across the nation, and
fully half of that growth was due to an increase in time served in prison for all
offenses.i Lengths of prison stays in the states increased by thirty-three percent
from 1993 to 2009 alone.i

A growing body of evidence indicates that more severe sentences are often
unnecessarily punitive, have diminishing returns, and do not effectively deter crime
or decrease recidivism.V For instance, a National Bureau of Economic Research
study found that prison sentences longer than twenty months had “close to no effect”
on reducing recidivism upon release.” Other reports have also determined that
lengthy sentences do not prevent or control crime"i and may in fact result in
increased recidivism.vi

Additional evidence shows that recidivism rates decline with age—people “age out”
of criminal conduct—such that lengthy sentences are often an inefficient and
ineffective approach to reducing reincarceration.ii Incarceration also adversely
affects those connected to prisoners. For instance, children who have an incarcerated
household member have a higher risk of poor health-related quality of life in
adulthood.* In Vermont, it is estimated that more than 6,000 children a year are
impacted by parental incarceration.*

In sum, longer prison sentences do not necessarily deter crime or make communities
safer. Vermont can better preserve public safety and taxpayer resources, while
ensuring people are still held responsible for their actions, without handing down
unnecessarily long and punitive sentences. Sentencing reform is essential to that
effort.

Not surprisingly, that is exactly what the public wants—more than two-thirds of
Vermonters support reducing the state’s incarceration rate, and 70 percent
specifically say they support reforming Vermont's sentencing laws to reduce
sentence lengths, consistent with current research and best practices.x
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Felony Thresholds

The ACLU of Vermont strongly supports language contained in H.87 to increase
Vermont’s felony threshold for property crimes. Vermont currently has the lowest
felony theft threshold in the region at $900. Felony convictions can have a long
lasting and devastating impact on the life of an individual. We applaud the
commission’s recommendation to increase the felony threshold to a level that
guarantees people will only receive felony convictions for more serious crimes

This proposal could have a positive impact in the lives of many Vermonters, and

help reduce our state’s prison population, but it is unlikely to lead to higher rates of

crime. A 2016 analysis by the Pew Charitable Trusts on the impact of felony

thresholds on crime reached three important conclusions to support this assertion.

1. Raising the felony theft threshold has no impact on overall property
crime or larceny rates.

2. States that increased their thresholds reported roughly the same
average decrease in crime as the 20 states that did not change their
theft laws.

3. The amount of a state’s felony theft threshold—whether it is $500,
$1,000, $2,000, or more—is not correlated with its property crime and
larceny rates. xii

For these reasons we urge the committee to move forward with enacting the changes
necessary to increase the felony threshold for property crimes to $10,000 as
recommended by the Sentencing Commission.

Organized Retail Theft

The ACLU of Vermont opposes the creation of the new crime of organized retail theft
found in H.87. This new crime is unnecessary based off the fact that research
provided by the Pew Charitable trust that found increases in the felony threshold is
not correlated with a rise in property crimes. The ACLU of Vermont opposes the
creation of new crimes or sentencing enhancements unless necessary to protect
public health and safety, and that necessity has not been demonstrated in this
situation.

Conclusion

We appreciate the efforts of the Vermont Sentencing Commission and of this
committee to address the impacts of excessive sentences. We are strongly supportive
of the bill’s provisions that would reduce maximum sentence lengths and raise the
felony threshold for property crimes. We do not support provisions that would create
a new crime of Organized retail theft. We also look forward to working with this
committee on broader and sentencing reforms in the future. Thank you, and I would
be happy to answer questions.

i The Council of State Governments Justice Center, Justice Reinvestment State Brief:
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