10

11

12

13

14

15

BILL AS PASSED BY THE HOUSE AND SENATE H.533
2022 Page 1 of 46
H.533
Introduced by Representatives Rachelson of Burlington, Leffler of Enosburgh,

and Grad of Moretown
Referred to Committee on
Date:
Subject: Criminal procedure; forfeiture; seizure
Statement of purpose of bill as introduced: This bill proposes to convert civil
seizure and forfeiture of property related to drug crimes into a criminal process
where the forfeiture of property is an available criminal sanction. This bill
also prohibits State and local law enforcement from sharing in proceeds
forfeited under federal law except for cases involving more than $100,000.00.

This bill also provides for lienholder and innocent owner relief.

i ermepimblmiontiod ; - b
pressewitensuniesssmminelspueeess. /. ac! relating to forfeited property

disposition and a study assessing civil and criminal seizure and forfeiture of
property in drug-related offenses.

Sec. 1. 4 V.S.A. § 32 is amended T rend
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an(Ypass sentence in prosecutions for felonies and, misdemeanors, and drug

forfeittle proceedings.

(b) Thelriminal Division shall have jurisdiction to try and finally
determine pros8gutions for violations of bylaws or ordinances of a village,
town, or city, exceplgas otherwise provided.

(c) The Criminal D¥ision shall have jurisdiction of the following civil
actions:

(1) appeals of final decifqgns of the Judicial Bureau;
(2) DUI license suspension Mgarings filed pursuant to 23 V.S.A.
chapter 24;

(3) extradition proceedings filed pur§gant to 13 V.S.A. chapter 159;

A\ Ao forfe e nraceedino nde % A hanter R4
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5)(4) fish and wildlife forfeiture proceedings uder 10 V.S.A. chapter
109;

6)(5) liquor forfeiture proceedings under 7 V.S.A. chap®r 19;

A(6) hearings relating to refusal to provide a DNA sample Mgrsuant to
20 V.S.A. § 1935;

(8)(7) automobile forfeiture and immobilization proceedings under
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anWH411d(f);

(W)(9) restitution modification proceedings pursuant to 13 V.S.A.
§ 7043(k);

H(10) Spunicipal parking violation proceedings pursuant to 24 V.S.A.
§ 1974a(e), if the Mgnicipality has established an administrative procedure
enabling a person to cofgest the violation, and the person has exhausted the
administrative procedure;

c2)(11) proceedings to &force 9 V.S.A. chapter 74, relating to energy
efficiency standards for appliances'%nd equipment;

3)(12) proceedings to enforce %) V.S.A. § 53, relating to commercial
building energy standards.
Sec. 2. 18 V.S.A. chapter 84, subchapter 2 is algended to read:

Subchapter 2. Forfeitu

§ 4241. SCOPE

(¢) Notwithstanding the provisions of this section, the folloWing property

shall not be subject to seizure and forfeiture under this subchapter:

(1) Homestead real property, as defined in 27 V.S.A. chapter 3.

(2) U.S. currency totaling $200.00 or less.

» ULV VC C U DL, UUU.UU U C dlIRCl VdIUC.
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ret®gned to the rightful owner and contraband shall be disposed of according to

applicdle State law.

(d) TheWAttorney General shall advise the publications that law

enforcement adgncies may use to establish the market value of a motor

vehicle.
§ 4242 SEIZURE

(a) The eeurt Criminal Wivision of the Superior Court may issue at the

request of the State ex parte a Peliminary order or process to seize or secure
property for which forfeiture is soufght and to provide for its custody. Process
for seizure of such property shall issue§gnly upon a showing of probable cause
that the property is subject to forfeiture. ARfplication therefor and issuance,
execution, and return shall be subject to provisMgns of applicable law.
(b) Any property subject to forfeiture under thigubchapter may be seized

upon process. Seizure without process may be made Wien:

(1) the seizure is incident to an arrest with probable 8use or a search
under a valid search warrant;

(2) the property subject to seizure has been the subject of a pyor
judgment in favor of the State in a forfeiture proceeding under this sub8&apter;

oFr
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nedgssity of obtaining process would result in the removal or destruction of the

propert& that is forfeitable under this chapter.

(c) If pMgperty is seized without process under subdivision (b)(1) or (3) of

this section, th&State shall forthwith petition the eeurt Criminal Division for a

preliminary order Jfprocess under subsection (a) of this section.

(d) Notwithstandin®subsection 4241(b) of this title, all regulated drugs the
possession of which is proifbited under this chapter are contraband and shall
be automatically forfeited to th&§State and destroyed.

§ 4242a. PROMPT POST-SEIZ PROCEEDINGS

(a) Following the seizure of propert subject to forfeiture pursuant to

section 4241 of this title, a defendant or anWother person with an interest in

the property has a right to a prompt post-seizurhearing.

(b) A person with an interest in property subjecto this chapter may

petition the Criminal Division having jurisdiction for a%grompt post-seizure

hearing.
¢) At the Criminal Division’s discretion, it may hold a proMpt post-seizure
hearing:

(1) as a separate hearing; or

(2) at the same time as a probable cause determination, a post-

AITATSITITCIT TOdI g, O1 OUICT Proutdl Hodi g,
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mo%ge for one extension of the hearing date of not more than 10 days. An

motionnay be supported by an affidavit, sworn statement, or other

submissior

(e) The CriMinal Division shall order the return of the seized property if it

finds:

(1) the seizure invalid;

2) a criminal charg&has not been filed and no extension of the filing

period established under this sé§tion is available;

(3) the property is not reasofbly required to be held as evidence; or

4) the final judgment will likelydpe in favor of the defendant or any

other person with an interest in the propert¥

() The provisions of this section do not apfy to contraband.

§ 4243. JBDBICHALE CRIMINAL FORFEITURE PROCEDURE
(a) Conviction or agreement required. An asset is S§bject to forfeiture by
judietal-determination as a criminal sanction under section 3241 of this title
and 13 V.S.A. § 364 if:
(1) a person is convicted of the criminal offense related to th§action for

forfeiture and the State establishes by a preponderance of the evidence Wat the

property is an instrument of or represents the proceeds of the underlying
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incyding an agreement under which he-er-she the person is not charged with a

crimind%offense related-to-the-actionfor-forfeiture subjecting the person to

forfeiture ulger section 4241 of this title: or

(3) aper is granted immunity or a reduced punishment, with or

without the filing o criminal charge, in exchange for testifying or assisting a

law enforcement investi®gtion or prosecution.

(b) Evidence

orfeiturecase the fact-of a-convion in-the Criminal Division Discovery.

Discovery related to the criminal forMiture proceeding is subject to the

Vermont Rules of Criminal Procedure.
(c) Burden of proof. The State bears the Byrden of proving by elear-and

eonvineing a preponderance of the evidence that ¢ property is an instrument

of or represents the proceeds of the underlying offens®

(d) Notice— Within-60-days from when- the seizure ocONs, the
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pertod-tor-sendingn < a-pertod-not-to eee days-1toggood

cause-shown- Notice of proposed forfeiture accompanying indictment or
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crifinal sanction as part of and following the prosecution of the crime that

subject&the individual with an interest in the property to forfeiture of property

pursuant toection 4241 of this title. A Notice of Proposed Forfeiture shall be

a separate dociMent and accompany the initial indictment or information of a

crime that subjectshe individual with an interest in the property to forfeiture

pursuant to section 424% of this title. The Notice of Proposed Forfeiture shall

include the following inforMgation:

(A) the facts upon wilkich the forfeiture is requested, including a

description of the property subject % forfeiture and the type and quantity of

regulated drug involved;

(B) the time, date, and place of tiseizure;

C) the names of the apparent owner & owners, lienholders who

have properly recorded their interests, and any oth&gperson appearing to have

an interest, and, in the case of a conveyance, the name & the person holding

title; the registered owner; and the make, model, and year Jgthe conveyance;

(D) the current location and custodian of the seized pMeperty: and

E) warning that seized property may be forfeited as a sarfgtion

related to the crime for which the individual was charged. as part of a

sentencing consideration, as part of a plea agreement, or through other med
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Rulss of Criminal Procedure. The State shall inform any owners, possessors

and lietlgolders of the property of the action, if known or readily ascertainable.

In addition.%he State shall cause the Notice to be published in a newspaper of

general circulatMyn in the State, as ordered by the Criminal Division.

(3) The Noticashall not be read to the jury of the underlying

prosecution.

(4) The State may am@d the Notice at any time before trial of the

underlying prosecution.

5) The Criminal Division maWerant an unlimited number of 30-da

extensions for the filing of the Notice if, ¥r each extension, the court

determines that probable cause is shown and ®dditional time is warranted.

(e) Return of property. If notice is not sent infyccordance with subsection
(d) of this section, and no time extension is granted of¥he extension period has

expired, the law enforcement agency shall return the prop&ty to the person

K

from whom the property was seized. An-ageney sreturn-of pigperty-due-to

forfeiture-proceedingat-alatertime: Nothing in this subsection shall réguire

the agency to return contraband, evidence, or other property that the persom

U W11U C P1IUPC Y Wd C CU UL C CU WU 1IdW1U y PU
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o alevan
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forfeiture hearing. | he Criminal Division shall consider the loss of propert

subject to forfeiture as'%criminal sanction as part of and following the

prosecution of the underlyile crime. The Criminal Division has discretion to

schedule the criminal forfeiturdhearing as soon as practicable after, and in any

event not later than 90 days followMe. the defendant’s conviction of the

offense subjecting the person to forfeitge under section 4241 of this title. The

hearing shall be conducted by the Criminal¥ivision without a jury.

(b) The court shall hold-a hearing on the pelgion as soon-as practicable

nd1n . eventnao n 00 4 olle W on OB—O
ahc ahty vV O d oay O1TTOWIgRES O thS10 O

b

eriminal-preseeution: Exceptions to the conviction req@rement. The Criminal

Division may waive the conviction requirements of section¥243 of this title

and subsection (a) of this section and grant title to the subject p#operty to the

State if the State files a motion not fewer than 90 days after seizurc¥nd shows

by a preponderance of the evidence that, before conviction, the defend¥gt:

(1) died:
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(¢) + henholder who has received notice of a forfetture proceedinge m
P4 O d eHRO1ac Gi%%:
4 O O d OO
henholder’sinterest: Proportionality.

(1) The Defendant may petition the Mgiminal Division to determine

before trial of the underlying crime, at trial, or tfgon conviction, whether the

forfeiture is unconstitutionally excessive under the Mgnstitutions of the State of

Vermont or the United States.

2) The defendant has the burden of establishing that tBg forfeiture is

unconstitutionally excessive by a preponderance of the evidence d%a hearing

conducted by the Criminal Division without a jury. In determining wi¥gther

the forfeiture is unconstitutionally excessive, the Criminal Division may
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corimunity. including the duration of the activity, use of a firearm, and harm

caused the defendant;

B the extent to which the defendant participated in the underlying

crime;
C) the eX¢nt to which the subject property was used in committing

the crime;

(D) whether the Maderlying crime was completed or attempted;

(E) the hardship to th@&defendant if the forfeiture of a motor vehicle

would deprive the defendant of theMefendant’s livelihood; and

(F) _if forfeiture of the subject@roperty is an undue hardship to the

defendant’s family.

3) In determining the value of the instriMaentality subject to forfeiture,

the Criminal Division may consider all relevant fackg related to the fair market

value of the property.

4) The Criminal Division shall not consider the val®g of the subject
property to the State in determining whether the forfeiture is ugonstitutionall

excessive.

(d)
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property: LienMglder hearing. The Criminal Division shall not order the

forfeiture of propeMy subject to a lienholder’s interest without a hearing upon

petition by the lienhold%t, other than the defendant. A lienholder who has

received notice of a crimin®} forfeiture proceeding may petition the Criminal

Division at any time before it eers judgement in the prosecution of the

underlying offense or grants a motMn pursuant to subsection (b) of this

section. The Criminal Division shall h8r the petition within 30 days after its

filing or at the court’s discretion. The hearWgg shall be conducted by the

Criminal Division without a jury and the hearifig may be consolidated with

any other hearing before the trial in the underlyingrosecution. If a lienholder

shows by a preponderance of the evidence that the lienMplder has a valid, good

faith interest in the subject property that is not held througi¥a straw purchase,

trust. or otherwise for the actual benefit of another and that theS§enholder did

not at any time have actual knowledge or reason to believe that theSgroperty

was being or would be used in violation of the law, the Criminal Divisi&n shall

order compensation to the lienholder to the extent of value of the lienholde
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o evidenee: Innocent owner hearing. The Criminal

Division siMll not order the forfeiture of property of an owner, co-owner, or

person who redlarly uses the property, other than the defendant, without a

hearing upon petiti by the owner, co-owner, or person who regularly uses

the property.

(1) _An owner, co-owler, or person who regularly uses the property may

petition the Criminal Division % any time before it enters judgement in the

prosecution of the underlying offerMe or grants a motion pursuant to

subsection (b) of this section.

(2)_The petition may be a simple wri¥ten statement that sets forth:

(A) the right, title, or interest in the pMgperty of the owner, co-owner,

or person who regularly uses the property:

(B) the time and circumstances of the acquision of the interest in

the property;

(C) additional relevant facts supporting the petition:; dWd

(D) arequest for the return of the property or other relict'Wought by

the owner, co-owner, or person who regularly uses the property.

3) The Criminal Division shall hear the petition within 30 days aftchits
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anWother hearing before the trial in the underlying prosecution.

(W The owner, co-owner, or person who regularly uses the property,

other than Mge defendant, has the burden to prove by a preponderance of the

evidence the vilidity of ownership interest or regular use. If the owner, co-

owner, or person wlo regularly uses the property meets the burden, the State

has the burden to provédy a preponderance of the evidence that the owner, co-

owner, or regular user did Mt consent to or have actual knowledge that the

property was being or was inteMded to be used in a manner that would subject

the property to forfeiture, or that ttl owner, co-owner, or regular user had no

reasonable opportunity or capacity to p¥gvent the defendant from using the

property, the Criminal Division shall order%eturn of the property. As used in

this subsection and subsection (d) of this sectio% “actual knowledge” means a

direct and clear awareness of information, a fact, oM condition.

(f) The courtshall-make findings-6
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Judgment. The Criminal Division shall enter judgment:

(1) dismissing the forfeiture proceeding and returning the subject
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to Mbsection (a) of this section except, in the case of regulated drugs or

propert& that is harmful to the public, the subject property shall be destroyed;

(2) fwrfeiting the subject property if the State meets its burden in the

underlying critMinal prosecution and the forfeiture proceedings pursuant to

subsection (a) of tIMg section; or

(3) enter judgmckt following a hearing or at court’s discretion pursuant

to a stipulation or plea agré@ment.

§ 4244a. APPEAL

The defendant may appeal the (§minal Division’s decision regarding the

seizure of forfeiture of property followWgg final judgment in the forfeiture

proceeding pursuant to the Vermont Rules & Criminal Procedure.

§ 4245. REMISSION OR MITIGATION OF RQRFEITURE TO THE

STATE’S ATTORNEY

(a) On petition

Nroceed O h ad fa o e _orde a N o on
D10 Cl &y d Ot cl viviemre O ) vige odl crd L T O

this-title request by an owner, co-owner, or person who regular® uses the

property, other than by the defendant, made at any time before the @riminal

Division enters judgment in the prosecution of the underlying offense M erants

a motion pursuant to subsection (b) of section 4244 a State’s Attorney ma
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inf@mation necessary for its resolution or shall describe where such
inform&Mgon can be obtained. Upon receiving a petition request, the eouvrt
State’s AttoWgey shall investigate and may conduct a-an hearing interview if in

its the State’s A%orney’s judgment it would be helpful to the resolution of the

petition request. Th§eeurt State’s Attorney shall either approve or reject the

petition request within 9§30 days.

(b) The eeurt State’s Att®gney may remit or mitigate a forfeiture pursuant
to this chapter upon finding that %glief should be granted to avoid extreme
hardship or upon finding that the petigener requestor has a valid, good faith
interest in the property whieh that is not Bgld through a straw purchase, trust,

or otherwise for the benefit of another and-th¥the petitioner-did-not-at-a

§ 4247. DISPOSITION OF PROPERTY
(a) Whenever property is forfeited and delivered to the State Thgasurer
under this subchapter, the State Treasurer shall, #e not sooner than 90 8gys of

the date the property is delivered, sell the property at a public sale held und
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appRals or at the Criminal Division’s discretion, shall be used first to pay

restituthgn to any victim of the underlying crime, then to offset any costs of

selling the Wgoperty, and then, after any liens on the property have been paid in
full, applied to'gayment of seizure, storage, and forfeiture expenses, including
animal care expens¥g related to the underlying violation. Remaining proceeds
shall be distributed as f§llows:
(1)(A) 45 percent shill be distributed among;:

(1) the Office of th§Attorney General;

(i1) the Department of Wtate’s Attorneys and Sheriffs; and

(ii1) State and local law enfigrcement agencies;

(iv) the Office of the Defenda¥ General;

(v) the Office of the Public Defen®gr;

(vi) _court assigned attorneys; and

(vii) the Public Defender Special Fund.

(B) The Governor’s Criminal Justice and Substan§e Abuse Cabinet is
authorized to determine the allocations among the groups listedn subdivision
(A) of this subdivision (1), and may only reimburse the preseecttor $ttorneys

and law enforcement agencies that participated in the prosecution and

enforcement effort resulting in the forfeiture for expenses incurred, includifig
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of Me allocation determinations, at which time the Treasurer shall forward the
allocaté§, amounts to the appropriate agency’s operating funds.
(2) TW¢ remaining 55 percent shall be deposited in the General Fund.

% ok %

§ 4248a. LIMITATMON ON FEDERAL ADOPTION

(a) A State or local [ enforcement agency shall not transfer or offer for

adoption property seized puruant to this subchapter to a federal agency for the

purpose of forfeiture under 21 US.C. § 812 or other federal law unless the

seized property includes U.S. curren® exceeding $100.000.00. This

subsection only applies to seizure by Stat&or local law enforcement agencies

pursuant to their own authority under State 14% and without involvement of the

U.S. government. Nothing in this subsection shaMbe construed to limit State

or local agencies from participating in joint task force%with the U.S.

overnment.

(b)_State and local law enforcement agencies are prohibite@from accepting

payment of any kind or distribution of forfeiture proceeds from th&U.S.

government if the State or local law enforcement agency violates subs®gtion

(a) of this section. Any payments or forfeiture proceeds that violate subse®gon
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1s act shall take effect on July 1, 2022.

Sec. 1. N V.S.A. § 32 is amended to read.:
§ 32. JURMDICTION; CRIMINAL DIVISION

(a) The Crginal Division shall have jurisdiction to try, render judgment,
and pass sentenceXg prosecutions for felonies and, misdemeanors, and drug

forfeiture proceedings Myrsuant to 18 V.S.A. chapter 84, subchapter 2.

(b) The Criminal DM§sion shall have jurisdiction to try and finally
determine prosecutions for vi®ations of bylaws or ordinances of a village,
town, or city, except as otherwise pRgvided.

(c) The Criminal Division shall Wgve jurisdiction of the following civil
actions:

(1) appeals of final decisions of the Judi®al Bureau,

(2) DUI license suspension hearings fiRgd pursuant to 23 V.S.A.
chapter 24,

(3) extradition proceedings filed pursuant to 13 V.S. 2 chapter 159;

4 o forto o prncooding a2 o Q b antol helhan
aritg—o 7 pPFo athgs—iha OV 0. 71 ap D4, SUHO ap

)(4) fish and wildlife forfeiture proceedings under 10 V.S.A.8hapter
109;

FO7(J) quor Jorjeltiure proceculriy Uurtudcr taprer 7,
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20%S. 4. § 1935;

(A7) automobile forfeiture and immobilization proceedings under
23 V.S A. clRpters 9 and 13;

H(8) & offender proceedings pursuant to 13 V.S.A. §§ 541l(e)
and 5411d(f);

0)(9) restituti® modification proceedings pursuant to 13 V.S.A.
§ 7043(k);

H(10) municipal parkitgviolation proceedings pursuant to 24 V.S.A.
§ 1974a(e), if the municipality has¥gstablished an administrative procedure
enabling a person to contest the violati®g, and the person has exhausted the
administrative procedure;

“2)(11) proceedings to enforce 9 V.S.A. Xapter 74, relating to energy
efficiency standards for appliances and equipment;

“3)(12) proceedings to enforce 30 V.S.A. § 53, roWgting to commercial
building energy standards.
Sec. 2. 18 V.S.A. chapter 84, subchapter 2 is amended to read:

Subchapter 2. Forfeiture

s 4241. SCOPE
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sho¥{ not be subject to seizure and forfeiture under this subchapter:

(W Homestead real property, as defined in 27 V.S.A. chapter 3.

(2) O&S. currency totaling $200.00 or less.

(3) A moor vehicle of $2,000.00 or less in market value.

(4) Stolen pMgperty and contraband. Stolen property shall be promptly

returned to the rightfuMowner, and contraband shall be disposed of according

to_applicable State law. e Criminal Division of the Superior Court may

impose reasonable conditions, Yucluding the use of photographic evidence, to

protect access to the property subRect to this subsection and its use in later

proceedings.

(d)  The Attornev General shall Mgvise the publications that law

enforcement agencies may use to establish the Market value of a motor vehicle.

§4242. SEIZURE

(a) The eeurt Criminal Division of the Superior¥ourt may issue at the

request of the State ex parte a preliminary order or proce¥§ to seize or secure
property for which forfeiture is sought and to provide for its cRgtody. Process
for seizure of such property shall issue only upon a showing of proable cause

that the property is subject to forfeiture. Application therefor for a pre®gninary

order or process and issuance, execution, and return of the order or pro¥ess

U Y& Uuoje O Drov Ur, U] dpp dolec tamw.



BILL AS PASSED BY THE HOUSE AND SENATE H.533
2022 Page 24 of 46

updyg process. Seizure without process may be made when:
the seizure is incident to an arrest with probable cause or a search
under a vaRg search warrant;

(2) theWgroperty subject to seizure has been the subject of a prior
Jjudgment in favor &the State in a forfeiture proceeding under this subchapter;
oF

(3) the seizure is incRent to a valid warrantless search.

(c) The State may tempor&ily secure property pending a request of the

State ex parte for a preliminary ord or process pursuant to this section.

tey(d) If property is seized withoutWgrocess under subdivision (b)(1) or (3)

of this section and the State intends to sc& forfeiture under this subchapter,

the State shall forthwith petition the eonrt CriMgnal Division for a preliminary

order or process under subsection (a) of this sectio

téh(e) Notwithstanding subsection 4241(b) of this Ble, all regulated drugs
the possession of which is prohibited under this chapter &e contraband and
shall be automatically forfeited to the State and destroyed.

¢ 4242a. PROMPT POSTSEIZURE PROCEEDINGS

(a) Following the seizure of property for which the State seecks [&feiture

pursuant to section 4241 of this title, a defendant or any owner, co-ownergor

rC2Uuldr _uScr o e properiy rid U ity U U prompt Ppo C Ure ricudririeg.
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CrMyinal Division having jurisdiction for a prompt postseizure hearing.

(c) W he State shall notify any owner, co-owner, or regular user of the

property owhich the State is aware, after a reasonable search of public

records, that péperty has been seized pursuant to this subchapter, and the

owner, co-owner, regular user of the property may request a prompt

postseizure hearing.

(d) The Criminal DivisM shall hold a prompt postseizure hearing:

(1) as a separate hearin® or

(2) at the same time as a ho&ing pursuant to Rule 41(f) of the Vermont

Rules of Criminal Procedure, a pMbable cause determination, a post-

arraignment hearing, or other pretrial heaMgg.

(e) A party, by agreement of all parties or & good cause shown, may move

for an extension of the hearing date. Anyv motiog may be supported by an

affidavit, sworn statement, or other submission.

(f) _The Criminal Division shall order the return of the¥eized property if it

finds:

(1) the seizure was invalid;

(2) a criminal charge has not been filed and no extension of i filing

period established under this section is available;

e properily oL redyortdoty required Lo e ricld d cCVIUcCrice, Ur
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oth& person with an interest in the property.

(2) Whe provisions of this section do not apply to contraband.

$ 4243, JORIEIAL CRIMINAL FORFEITURE PROCEDURE
(a) Convict or agreement required. An asset is subject to forfeiture by

udicial-determinati® as a criminal sanction under section 4241 of this title

and 13 V.S.A. § 364 if:
(1) a person is convic®d of the criminal offense related to the action for

forfeiture and the State establis®Mgs by clear and convincing evidence that the

property is an instrument of or réWesents the proceeds of the underlying

oziense; or

(2) a person enters into an a plea addgement or other agreement with

the prosecutor, including an agreement under whiN he-er-she the person is not
charged with a criminal offense retated-to-the-actiomor—forfeiture subjecting

the person to forfeiture under section 4241 of this title; or

(3) _a person is granted immunity or a reduced punMhment, with or

without the filing of a criminal charge, in exchange for testifving X assisting a

law enforcement investigation or prosecution.
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VeMgont Rules of Criminal Procedure.

(c) Qurden of proof. The State bears the burden of proving by clear and

convincing®gvidence that the property is an instrument of or represents the

proceeds of tholynderlying offense.
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eauseshown- Notice of proposed [&feiture.

o forfeiture shall be considered as a

(1) The loss of property subje

criminal sanction_as part of and followin% the prosecution of the crime that

subjects the individual with an interest in the D§pperty to forfeiture of property

pursuant to section 4241 of this title. Upon the ¥ate's determination that it

will seek forfeiture, the State shall file a Notice of Propgsed Forfeiture as shealt

be a separate document not later than 30 days prior to tridkor at the Criminal

Division’s discretion. The Notice of Proposed Forfeiture sMgll include the

following information:

the facts upon which the forfeiture is requested, incMding a

(A)

description of the property subject to forfeiture and the type and quanti

rezuldled driuy vorved,
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(C) the names of the apparent owner or owners, lienholders who

have prperly recorded their interests, and any other person appearing to have

an interest, gnd, in the case of a conveyance, the name of the person holding

title; the registeMgd owner; and the make, model, and vear of the conveyance;

(D) the cuMgent location and custodian of the seized property; and

(E) warning Wgat seized property may be forfeited as a sanction

related to the crime for Wich the individual was charged, as part of a

sentencing consideration, as par&of a plea agreement, or through other means

for the court to oversee.

(2) The Notice of Potential Co%gateral Consequences of Conviction

required pursuant to 13 V.S.A. chapter 23 %hall include notification of the

provisions of this subchapter.

(3) The State shall serve the Notice in accolance with the Vermont

Rules of Criminal Procedure. The State shall inform anWowners, possessors,

and lienholders of the property of the action, if known or read®y ascertainable.

In addition, the State shall cause the Notice to be published in a Mgwspaper of

general circulation in the State, as ordered by the Criminal Division.

(4) The Notice shall not be read to the jury of the underMgng

Pproycculiort.
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unrlying prosecution.

(& The Criminal Division may grant an unlimited number of 30-day

extensions ¥or the filing of the Notice if. for each extension, the court

determines tha®grobable cause is shown and additional time is warranted.

(e) Return of pRgperty. If notice is not sent in accordance with subsection
(d) of this section, and ¥R time extension is granted or the extension period has

expired, the law enforcem®t agency shall return the property to the person

from whom the property was ¥gized. An-ageney-s—return—ofproperty—due—to

forfeiture-proceeding—at-alater—tine- Xothing in this subsection shall require

the agency to return contraband, evidenc®or other property that the person

from whom the property was seized is not entit/&g to lawfully possess.
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$ 4244. FORFEITURE HEARING HEMRINGS
(a) ¥ 60—da otlowing—serviee \gfHotice—of—seizure—and—forfeitire

administrator—in—the—cownty—in—which—the—seizure—ocecurred- Refendant’s

forfeiture hearing. The Criminal Division shall consider the loss of Moperty

subject to forfeiture as a criminal sanction as part of and following%he
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defqdant’s conviction of the offense subjecting the person to forfeiture under

(241 of this title, including concurrent with sentencing. The hearing

sectio

shall be coRgducted by the Criminal Division without a jury.
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eriminal-prosecution- Rgceptions to the conviction requirement. The Criminal

Division may waive the c¥gviction requirements of section 4243 of this title

D
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and subsection (a) of this sectMy and grant title to the subject property to the

State if the State files a motion not¥ewer than 90 days after seizure and shows

by a preponderance of the evidence thd® before conviction, the defendant:

(1) died;

(2) was deported by the U.S. governmen

(3) abandoned the property; or

(4) fled the jurisdiction.
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‘etMeolder-s-interest- Proportionality.

(M The defendant, owner. co-owner, or other regular user of the

property ma petition the Criminal Division to determine whether the forfeiture

is unconstitutiomglly excessive under the Constitutions of the State of Vermont

or _the United Stat& At the Criminal Division’s discretion, it may hold a

proportionality hearing.

(A) as a separate Iaring; or

(B) at the same timeNgs a hearing pursuant to Rule 41(f) of the

Vermont Rules of Criminal ProcMure, a prompt postseizure proceeding

pursuant to section 4242a of this titleNgr a_forfeiture hearing pursuant to

section 4244 of this title.

(2) The defendant has the burden of estaWishing that the forfeiture is

unconstitutionally excessive by a preponderance of iR evidence at a hearing

conducted by the Criminal Division without a jurv. In defgmining whether the

forfeiture is unconstitutionally excessive, the Criminal Divist& may consider

all relevant factors including:

(A) the seriousness of the underlying crime and its impa’&on the

community, including the duration of the activity, use of a firearm, and Mgm

duseca ovirneaaereraar
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Crirnge,

C) the extent to which the subject property was used in committing

the crime;

(D) vether the underlying crime was completed or attempted;

(E) the h&dship to the defendant if the forfeiture of a motor vehicle

would deprive the defeMgant of the defendant’s livelihood; and

(F) _if forfeiture & the subject property is an undue hardship to the

defendant’s family.

(3) In determining the valu®pf the instrumentality subject to forfeiture,

the Criminal Division may consider al®gelevant facts related to the fair market

value of the property, including any pubXgations identified by the Attorney

General pursuant to subsection 4241(d) of this¥tle.

(4) The Criminal Division shall not consiokgr the value of the subject

property to the State in determining whether the forfeitige is unconstitutionally

excessive.
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forfeiture oMproperty subject to a lienholder’s interest without a hearing upon

petition by the¥enholder, other than the defendant. A lienholder who has

received notice of d¥riminal forfeiture proceeding may petition the Criminal

Division at any time Bgfore it enters judgment in the prosecution of the

underlying offense or gra a_motion pursuant to subsection (b) of this

section. The Criminal Division ¥gall hear the petition within 30 davs afier its

filing or at the court’s discretion. W he hearing shall be conducted by the

Criminal Division without a jury and tMg hearing may be consolidated with

any_other hearing before the trial in th8underlving prosecution. If a

lienholder shows by clear and convincing evidPge that the lienholder has a

valid, good faith interest in the subject property th& is not held through a

straw purchase, trust, or otherwise for the actual benefiMof another and that

the lienholder did not at any time have actual knowledge or Wgason to believe

that the property was being or would be used in violation of ¥e law, the

Criminal Division shall order return of the property to the lienh&lder or

compensation_to the lienholder to the extent of value of the lienhol®r’s
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car—Mgd—econvineine—evidenee- Innocent owner hearing.  The Criminal

Division s/Mgll not order the forfeiture of property of an owner, co-owner, or

person who reMlarly uses the property, other than the defendant, without a

hearing upon petittq by the owner, co-owner, or person who regularly uses the

property.

(1) An owner. co-Mner, or person who regularly uses the property,

other than the defendant, may Btition the Criminal Division at any time before

it enters judgment in the prosecu¥on of the underlying offense or grants a

motion pursuant to subsection (b) of th¥section.

(2) The petition may be a simple wri¥en statement that sets forth.

(A) the right, title, or interest in the Mgoperty of the owner, co-owner,

or person who regularly uses the property;

(B) the time and circumstances of the acquisi®¥on of the interest in the

property,

(C) additional relevant facts supporting the petition; ¥gd

(D) a request for the return of the property or other reli% sought by

the owner, co-owner, or person who regularly uses the property.

(3) The Criminal Division shall hear the petition within 30 davs aftiits
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anWother hearing before the trial in the underlying prosecution.

(X The owner, co-owner, or person who regularly uses the property,

other thanhe defendant, has the burden to prove by clear and convincing

evidence the v&dity of ownership interest or regular use. If the owner. co-

owner._or person YWo regularly uses the property meets the burden, the State

has the burden to proV&by clear and convincing evidence that the owner, co-

owner. _or_regular user dM consent to or have actual knowledge that the

property was being or was intled to be used in a manner that would subject

the property to forfeiture. If the ¥ate fails to meet its burden, the Criminal

Division shall order return of the proRerty. As used in this subsection and

subsection (d) of this section, “actual kn®ledge’” means a direct and clear

awareness of information, a fact, or a conditiol

(5) The Criminal Division may impose reas®gable conditions, including

the use of photographic evidence, to protect access toNgroperty subject to this

section and its use in later proceedings.

g
)
)
D
)

1))
D
g
g
O
N
O
O

-

g
q
D
g
)
g
g
-
D
-
)
D

)
g
D




BILL AS PASSED BY THE HOUSE AND SENATE H.533
2022 Page 37 of 46

proRerty to the rightful owner if the State fails to meet its burden in the

underiWgg criminal prosecution or the defendant’s forfeiture hearing pursuant

to subsect™ (a) of this section except, in the case of regulated drugs or

property that isgarmful to the public, the subject property shall be destroyed;

(2) forfeitin® the subject property if the State meets its burden in the

underlying criminal pMgsecution and the forfeiture proceedings pursuant to

subsection (a) of this sectioW or

(3) following a hearing & at court’s discretion pursuant to a stipulation

or plea agreement.

¢ 4244a. APPEAL

The defendant may appeal the Crimind®& Division’s decision regarding the

seizure _of forfeiture of property following fMal judgment in the forfeiture

proceeding pursuant to the Vermont Rules of CrimiXg! Procedure.

$ 4245. REMISSION OR MITIGATION OF FORFEINJRE 10 THE

STATE'S ATTORNEY

1))
)
)

(a) On petition—filed—within—9
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this—title request by an owner, co-owner, or person who regularly Wges the

property, other than by the defendant, made at any time before the Crin®gal
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orelyg exercise prosecutorial discretion and determine that the forfeiture be

remitte®or mitigated. The petition request shall be sworn and shall include all
informatioMy necessary for its resolution or shall describe where such

information cd® be obtained. Upon receiving a petition request, the eourt

State’s Attorney sh&{l investigate and may conduct a-an hearing interview if in

its the State’s Attorne)X§ judgment it would be helpful to the resolution of the

petition request. The eowrRState’s Attorney shall either approve or reject the

petition request within 96 30 d3

(b) The eourt State’s AttorneyWgay remit or mitigate a forfeiture pursuant

to this subchapter upon finding that rXef should be granted to avoid extreme

hardship or upon finding that the petition® requestor has a valid, good faith
interest in the property whiek that is not held ®gough a straw purchase, trust,

or otherwise for the benefit of another and-thattMgpetitioner-did not-at-any

0

oQ
)
)
D
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§4247. DISPOSITION OF PROPERTY
(a) Whenever property is forfeited and delivered to the State T®gasurer
under this subchapter, the State Treasurer shall, #o not sooner than 90 daWgef
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(B) The Governor’s—Criminal-JusticONg e Stbstance Abuse

State Treasurer is authorized to determine the allgRons among the groups

listed in subdivision (A) of this subdivision (1), and m? ly reimburse the

prosecutor and law enforcement agencies for their proportiWe pearticipated

participation in the prosecution or enforcement effort resulting inN@¢ forfeiture

for expenses incurred, including controlled drug-buy money, invoqgation

costs, salaries, benefits, overtime, and any other actual expenses for invOged
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de ion_of the allocations, the Treasurer shall forweard promptly

distribe the aegated amounts to the appropriate agency’s operating funds.

NotwithstaRding the prosions of this subsection (b), 10 percent of the

proceeds distriByted pursuant to SMedivision (A) of this subdivision (1) shall be

directed as follows:

(i) _five peMgent to the Evidence-Based Wgucation and Advertising

Fund established in 33 V.SM. § 2004a; and

(ii) five percent to e Center for Crime Victim Services.

e rerriidilriiri e ~ A YAk Y U Uvc ucpu AY d e Jcricru urii.

(b) The proceeds from the sale of fXfeited property, upon exhaustion of all

appeals or_at the Criminal Division’s di¥gretion, shall be used first to pay

restitution to any victim of the underlying crMge. then to offset any costs of

selling the property, and then, after any liens on th&roperty have been paid in
full, applied to payment of seizure, storage, and forfei®e expenses, including
animal care expenses related to the underlying violation. ®Remaining proceeds
shall be distributed as follows:
(1)(A) 45 percent shall be distributed among:
(i) the Office of the Attorney General,;
(ii) the Department of State’s Attorneys and Sheriffs, and
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Stawg Treasurer is authorized to determine the allocations among the groups

listed Mysubdivision (A) of this subdivision (1), and may only reimburse the

prosecutorfand law enforcement agencies that—participated for _their

proportionate Mgrticipation in the prosecution or enforcement effort resulting

in the forfeiture folexpenses incurred, including controlled drug-buy money,

investigation costs, sal&ies, benefits, overtime, and any other actual expenses

for involved personnel. TMgproeeceds—shatl-be-held-by-theTreasureruntil the

ahire 90 O 9 0 Ve O N0 o aVaVa av” 1997391 O3 e
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the Upon _determination of the Wgllocations, the Treasurer shall forward

promptly distribute the allocated dgounts to the appropriate agency’s

operating funds.
(2) The remaining 55 percent shall be d®psited in the General Fund.

& sk ok

¢ 4248a. LIMITATION ON FEDERAL ADOPTION

(a) A State or local law enforcement agency shall not %ansfer or offer for

adoption property seized from a defendant, owner. co-owner, oMgegular user of

the property pursuant to this subchapter to a federal agency for th&purpose of

forfeiture under 18 U.S.C. chapter 46 or other federal law unless tiseized

property includes U.S. currency exceeding $25,000.00. This subsection &l
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governmgnt. Nothing in this subsection shall be construed to limit State or

local agencies ™™g participating in joint task forces with the U.S. government.

(b) State and local laWgnforcement agencies are prohibited from accepting

payment of any kind or distMBution of forfeiture proceeds from the

U.S. government if the State or local v enforcement agency violates

subsection (a) of this section. Any payments or for/®ure proceeds that violate

subsection (a) of this section shall be directed to the State’s geral Fund.

Sec. 3. EFFECTIVE DATE

U 12 URC C]]C U7 uLry y U

Sec. 1. DRUG-RELATED PROPERTY SEIZURE AND FORFEITURE;
WORKING GROUP; REPORT

(a) Creation. There is created the Property Seizure and Forfeiture Working

Group to study Vermont’s use of property seizure and forfeiture processes

under federal and State law for drug-related offenses.

(b) Membership. The Working Group shall be composed of the following

members:

(1) the Chief Judge of the Vermont Superior Court or designee;

(2) the Attorney General or designee;

(3) the State Treasurer or designee;

(4) the Defender General or designee;
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(5) the Commissioner of Public Safety or designee,

(6) the Executive Director of the Department of State’s Attorney and

Sheriffs or designee;

(7) the President of the Vermont Sheriffs’ Association or designee; and

(8) the Center for Justice Reform at Vermont Law School.

(c) Powers and duties. The Working Group shall study how Vermont law

enforcement used federal and State law to seize and forfeit property in drug-

related offenses since 2015. In particular. the study shall examine:

(1) the date, tvpe, quantity, value, and location of any seized property;

(2) the number of State property seizures resulting in federal adoption;

(3) forfeiture actions commenced using the State and federal processes,

including the date of commencement, type of forfeiture process used, and why

the specific forfeiture process was selected;

(4) drug offenses related to any State and federal forfeiture actions,

including the date the offense is charged and date of final judgment, plea

agreement, or other agreement disposing of the matter;

(5) whether innocent owners, lienholders, or other interested parties

agegrieved by a seizure or forfeiture intervened or otherwise participated in any

State and federal forfeiture actions;

(6) the outcomes of State and federal forfeiture actions, including the

dates of disposition and whether property was forfeited, returned, or otherwise
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disposed;

(7) _how and when the proceeds of forfeited property were distributed

using the State and federal processes, including the share of proceeds received

by any law enforcement agencies and prosecutors’ offices;

(8) how any proceeds were used by law enforcement agencies and

prosecutors’ offices;

(9) _any problems, impediments, or issues with the State process,

including impacts on the State court system if it is expanded; and

(10) any complaints concerning abuse of the State and federal processes

by law enforcement agencies or prosecutors’ offices.

(d) Report. On _or before December 15, 2022, the Working Group shall

submit _a written _report in_the form of proposed legislation to the Joint

Legislative Justice Oversight Committee, the Senate Committee on Judiciary,

and the House Committee on Judiciary.

(e) Meetings.

(1) The Chief Judge of the Vermont Superior Court or designee shall

call the first meeting of the Working Group to occur on or before July 15,

2022.

(2) The Committee shall select a chair from among its members at the

first meeting.

(3) A majority of the membership shall constitute a guorum.
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(4) The Working Group shall cease to exist on January 31, 2023.

Sec. 2. 18 V.S.A. § 4247 is amended to read.:
§4247. DISPOSITION OF PROPERTY

(a) Whenever property is forfeited and delivered to the State Treasurer
under this subchapter, the State Treasurer shall, #o not sooner than 90 days of

after the date the property is delivered, sell the property at a public sale held

under 27 V.S.A. chapter 43 18, subchapter 7.

(b) The proceeds from the sale of forfeited property shall be used first to
offset any costs of selling the property, and then, after any liens on the property
have been paid in full, applied to payment of seizure, storage, and forfeiture
expenses, including animal care expenses related to the underlying violation.

Remaining proceeds shall be distributed as follows:
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(B) The Gevernor-s—Criminal-—Justice-and-SubstanceAbuse-Cabinet

Agency of Administration is authorized to determine the allocations among the

groups listed in subdivision (A) of this subdivision (1); and may only reimburse
the prosecutor and law enforcement agencies that participated in the
enforcement effort resulting in the forfeiture for expenses incurred, including
actual expenses for involved personnel. The proceeds shall be held by the

Treasurer until the €abinet Agency notifies the Treasurer of the allocation
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determinations, at which time the Treasurer shall forward the allocated

amounts to the appropriate agency’s operating funds.
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Sec. 3. REPEAL

18 V.S.A. § 4247(b)(1)(B) is repealed on July 1, 2024.

Sec. 4. EFFECTIVE DATE

This act shall take effect on July 1, 2022.




