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February 25, 2019 

 

To: Senate Government Operations Committee 

From:   David Herlihy, Executive Director 

 

Re:  Proposed Provisions to Allow for Pharmacist Prescribing 

 

1.  This is to provide the position of the Board of Medical Practice (the Board) regarding the proposals to allow 

pharmacist prescribing that are presented in the unnumbered “OPR bill.”  In short, the Board can accept 

several parts of what is proposed.  However, we want first to share some background information to help you 

understand the context in which this new authority would be exercised so that you know about some of the risks 

and potential downsides.         

 

2.  The Retail Pharmacy Environment.   Dr. Bode testified recently about how health outcomes improve when a 

pharmacist is involved.  The Board agrees 100% - having professionals like Dr. Bode practicing within a multi-

practitioner health facility and add pharmacological knowledge to the facility staff is nothing but positive.  Her 

pharmacy expertise and the added capacity to work with patients to achieve better medication education, 

management, and compliance is a great addition to the team. However, the reality is that what is being 

discussed would, to a great degree, be put in practice in retail pharmacies.  And, not just retail pharmacies, but 

for the most part in large, corporate owned chain pharmacies.  As of November 2019, Vermont licensed 141 

retail pharmacies.1  Of those 141 pharmacies, 97, or more than two thirds, are owned by large, national or 

international chains of pharmacies, grocery stores, and discount stores.   

 

There is nothing inherently wrong with being a part of a large corporation.  However, there are indications of 

problems with the way pharmacy is practiced in the large chains.  A January 31, 2020 story in the New York 

Times describes a worrisome situation in chain retail pharmacies where understaffing and corporate pressures 

cause problems ranging from deadly medication errors to unnecessary refills being intentionally dispensed to 

customers.  Attachment A or online at: https://www.nytimes.com/2020/01/31/health/pharmacists-medication-

errors.html?smid=ny.  It is understood that those same pharmacies are now filling prescriptions; the point is that 

if pharmacist prescribing is authorized, corporate managers will be layering on new demands for already 

overwhelmed pharmacists.  Will the duties added to overburdened pharmacists as a result of this proposal 

exacerbate existing problems, and will there be adequate resources to carry out the new duties in a safe manner?  

 
1 Statements about numbers of pharmacy licenses and ownership are based on information available on the website of the Office of 

Professional Regulation.   

https://www.nytimes.com/2020/01/31/health/pharmacists-medication-errors.html?smid=ny
https://www.nytimes.com/2020/01/31/health/pharmacists-medication-errors.html?smid=ny


Page 2  

 

Once the sale is completed, will there be follow through with any required communication to the customer’s 

primary care provider?    

 

The New York Times article is not the only indictor of the potential problems.  The competition among those 

drug retailers is high, as are revenues and profits.  Competition for customers and profits can lead to undesirable 

practices.  A review of the history of some of those corporate chains that operate pharmacies in Vermont shows 

a record of settlements and penalties totaling many hundreds of millions of dollars for violations of the federal 

Controlled Substances Act, kickbacks & bribery, and violations of the federal False Claims Act (billing for 

prescription drugs), among others.  Attachment B2.  This is not intended to paint these companies that run 

pharmacies in a bad light, or to impugn the credibility of their Vermont employees.  It is only to make the point 

that there is pressure for corporations to make profits and there are many instances in which that pressure has 

led to bad conduct.  Some of the examples provided in Attachment B feature fraudulent billing, schemes to 

drive use of specific drugs in return for kickbacks from drug manufacturers, selling non-prescription 

pseudoephedrine (methamphetamine precursor) to drug dealers in violation of controls imposed on the drug, 

dispensing controlled substances without following rules designed to ensure dispensing for appropriate medical 

treatment, and dispensing in excess of prescribed amounts.  The Committee has heard a lot of advocates 

portraying this proposal as one of boundless “upsides” that will improve care and provide convenience.  

However, members of the Committee deserve to be aware of these distinct downsides and risks.  The patterns of 

bad conduct pose health risks to patients who may not receive the medication that is appropriate and intended 

for them.  There is also the risk that the overall cost of healthcare in Vermont may rise if pharmacies are in the 

position of deciding when patients will be sold prescription drugs and which brands and quantities will be sold 

without involvement of an independent licensed professional. And we cannot ignore that the fraudulent and 

criminal schemes cataloged in Attachment B occurred in an environment where they were subject to the “check 

and balance” of another party prescribing.   

 

3.  Recognizing Risks Related to Having the Seller of Prescription Drugs also Be Recommending the Drug.  

Federal law includes provisions that reflect the theory that the physicians who recommend drugs and ancillary 

services to patients should not have a financial interest in the businesses to which they refer patients.  The Stark 

Act prohibits prescribers from having a financial interest in or relationship with businesses to which they might 

refer patients.  42 U.S.C. § 1395nn.  It is widely accepted that the reason for that law is a concern that a 

relationship between a prescriber and the seller of outpatient drugs could incentivize undesirable behaviors.  

The same concerns would apply where the prescriber and seller are the same entity, or an employee of the entity 

selling the drug.  Vermont law, too, reflects concern over the potential for conflicts of interest arising from gifts 

or payments to prescribers.  Chapter 91 of Title 18, which is titled Prescription Drug Cost Containment, 

includes extensive limitations on gifts and payments that can be given by pharmaceutical manufacturers to 

physicians and other prescribers.  18 V.S.A. §§ 4631a & 4632.  Many of the provisions apply to pharmacists, 

who are included in the definition of “healthcare provider.”  However, in this complex statute, pharmacists are 

not included in the definition of “healthcare professional” because they are not included under the definition of 

“regularly practices” in 18 V.S.A. § 4631a(a)(7)(C).  To ensure that an unintended  gap is not created in the 

reach of these provisions, if pharmacists are granted prescribing authority, then the Committee should consider 

amending 18 V.S.A. § 4631a.    

 

 
2 The tables and summaries were taken from the website Good Jobs First, which has information about corporations.  The data about 

violations appears to be reliable.  The website includes links to source documents and several of the cited events were verified by 

directly accessing the court or other authority associated with the information.   
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4.  Coordination of Care/Vermont’s Blueprint for Health and the Patient-Centered Medical Home.  Vermont 

has made significant efforts to improve population health and population outcomes by creating systems and 

incentives that put management of care in patient-centered medical homes.  In essence, the medical home is a 

primary care office that acts as the hub for all medical care.  Changing Vermont law to allow for prescribing in 

a pharmacy would promote care being rendered outside the medical home, by a pharmacist who likely does not 

have access to the patient’s history and without the ability to record the encounter or the prescription in the 

patient’s chart.  Requiring that pharmacists communicate prescribing information to the individual’s healthcare 

provider is a partial answer, but we all know that will not always happen, and it will come at the price of 

inefficiency.  Pharmacy staff will have to send the information, practice staff will have to receive it, and in the 

end the information is not going to be as accessible in the patient’s chart. That is contrary to the goals for 

healthcare in Vermont.    

 

5. The Board Supports Several Specific Provisions in the Draft Bill.  The Board recognizes that for some legend 

drugs, the risks are reasonably low and capable of being managed through a protocol process. It is also 

recognized that there are benefits to increasing access to certain products.  Accordingly, the Board supports the 

proposal for the development of protocols that would authorize pharmacists to prescribe, in accordance with 

protocols:  opioid antagonists; epinephrine auto-injectors; tobacco cessation products; tuberculin purified 

protein derivative products; and hormonal contraceptives, as set forth in proposed 26 V.S.A. § 2023(b)(2)(A)-

(E).  However, the Board supports inclusion of the substances allowed to be prescribed under a protocol only if 

approval of protocols is limited to the Commissioner of Health.  As noted by the Vermont Medical Society in 

testimony, the Commissioner of Health has, or has access to, the clinical and public health expertise to ensure 

protocols are appropriate to protect the people who would receive drugs under the protocols.  The Board also 

supports pharmacists being allowed to prescribe accessory devices and fluoride dietary supplements as provided 

in proposed 26 V.S.A. § 2012(b)(3)&(4).  The Board supports allowing pharmacists to substitute products in the 

limited circumstances described in proposed 26 V.S.A. § 2023(b)(5), and to write a prescription for an over-the-

counter product that does not require a prescription, but that will allow the customer to be reimbursed, as set 

forth in 26 V.S.A. § 2023(b)(6).  The Board does not support the proposals in 26 V.S.A. § 2023 (b)(2)(F) or § 

(b)(7).  As presented those categories are not sufficiently limited to protect patients or provide clear and 

unambiguous guidance to pharmacists.  However, we understand that there may be revised language under 

discussion that has not yet been shared with the Board.   

 

5.  The Board appreciates the opportunity to participate in this process and is pleased to offer its support, subject 

to the qualifications stated herein, for allowing pharmacists some limited prescribing authority.   

 

 

 



 

Attachment A 
New York Times, How Chaos at Chain Pharmacies Is Putting Patients at Risk,  
January 31, 2020 
 
Online at:  https://www.nytimes.com/2020/01/31/health/pharmacists-
medication-errors.html  

https://www.nytimes.com/2020/01/31/health/pharmacists-medication-errors.html
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Pharmacists across the U.S. warn that the push to do more with less has made 
medication errors more likely. “I am a danger to the public,” one wrote to a 
regulator.

By Ellen Gabler

Jan. 31, 2020

How Chaos at Chain Pharmacies Is Putting 
Patients at Risk
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For Alyssa Watrous, the medication mix-up meant a pounding headache, nausea 
and dizziness. In September, Ms. Watrous, a 17-year-old from Connecticut, was 
about to take another asthma pill when she realized CVS had mistakenly given her 
blood pressure medication intended for someone else.

Edward Walker, 38, landed in an emergency room, his eyes swollen and burning 
after he put drops in them for five days in November 2018 to treat a mild irritation. 
A Walgreens in Illinois had accidentally supplied him with ear drops — not eye 
drops.

For Mary Scheuerman, 85, the error was discovered only when she was dying in a 
Florida hospital in December 2018. A Publix pharmacy had dispensed a powerful 
chemotherapy drug instead of the antidepressant her doctor had prescribed. She 
died about two weeks later.

The people least surprised by such mistakes are pharmacists working in some of 
the nation’s biggest retail chains.

In letters to state regulatory boards and in interviews with The New York Times, 
many pharmacists at companies like CVS, Rite Aid and Walgreens described 
understaffed and chaotic workplaces where they said it had become difficult to 
perform their jobs safely, putting the public at risk of medication errors.

They struggle to fill prescriptions, give flu shots, tend the drive-through, answer 
phones, work the register, counsel patients and call doctors and insurance 
companies, they said — all the while racing to meet corporate performance metrics 
that they characterized as unreasonable and unsafe in an industry squeezed to do 
more with less.

“I am a danger to the public working for CVS,” one pharmacist wrote in an 
anonymous letter to the Texas State Board of Pharmacy in April.

“The amount of busywork we must do while verifying prescriptions is absolutely 
dangerous,” another wrote to the Pennsylvania board in February. “Mistakes are 
going to be made and the patients are going to be the ones suffering.”

[Read how you can protect yourself against medication errors.]
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State boards and associations in at least two dozen states have heard from 
distraught pharmacists, interviews and records show, while some doctors complain 
that pharmacies bombard them with requests for refills that patients have not 
asked for and should not receive. Such refills are closely tracked by pharmacy 
chains and can factor into employee bonuses.

Michael Jackson, chief executive of the Florida Pharmacy Association, said the 
number of complaints from members related to staffing cuts and worries about 
patient safety had become “overwhelming” in the past year.

The American Psychiatric Association is particularly concerned about CVS, 
America’s eighth-largest company, which it says routinely ignores doctors’ explicit 
instructions to dispense limited amounts of medication to mental health patients. 
The pharmacy’s practice of providing three-month supplies may inadvertently lead 
more patients to attempt suicide by overdosing, the association said.

CVS Health ranks eighth on the Fortune 500 list and has nearly 10,000 pharmacies across the United 
States. Jeenah Moon for The New York Times
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“Clearly it is financially in their best interest to dispense as many pills as they can 
get paid for,” said Dr. Bruce Schwartz, a psychiatrist in New York and the group’s 
president.

A spokesman for CVS said it had created a system to address the issue, but Dr. 
Schwartz said complaints persisted.

Regulating the chains — five rank among the nation’s 100 largest companies — has 
proved difficult for state pharmacy boards, which oversee the industry but 
sometimes allow company representatives to hold seats. Florida’s nine-member 
board, for instance, includes a lawyer for CVS and a director of pharmacy affairs at 
Walgreens.

Aside from creating potential conflicts of interest, the industry presence can stifle 
complaints. “We are afraid to speak up and lose our jobs,” one pharmacist wrote 
anonymously last year in response to a survey by the Missouri Board of Pharmacy. 
“PLEASE HELP."

Officials from several state boards told The Times they had limited authority to 
dictate how companies ran their businesses. Efforts by legislatures in California and 
elsewhere have been unsuccessful in substantially changing how pharmacies 
operate.

A majority of state boards do not require pharmacies to report errors, let alone 
conduct thorough investigations when they occur. Most investigations focus on 
pharmacists, not the conditions in their workplaces.

In public meetings, boards in at least two states have instructed pharmacists to quit 
or speak up if they believe conditions are unsafe. But pharmacists said they feared 
retaliation, knowing they could easily be replaced.

The industry has been squeezed amid declining drug reimbursement rates and cost 
pressures from administrators of prescription drug plans. Consolidation, 
meanwhile, has left only a few major players. About 70 percent of prescriptions 
nationwide are dispensed by chain drugstores, supermarkets or retailers like 
Walmart, according to a 2019 Drug Channels Institute report.

CVS garners a quarter of the country’s total prescription revenue and dispenses 
more than a billion prescriptions a year. Walgreens captures almost 20 percent. 
Walmart, Kroger and Rite Aid fall next in line among brick-and-mortar stores.
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In statements, the pharmacy chains said patient safety was of utmost concern, with 
staffing carefully set to ensure accurate dispensing. Investment in technology such 
as e-prescribing has increased safety and efficiency, the companies said. They 
denied that pharmacists were under extreme pressure or faced reprisals.

“When a pharmacist has a legitimate concern about working conditions, we make 
every effort to address that concern in good faith,” CVS said in a statement. 
Walgreens cited its confidential employee hotline and said it made “clear to all 
pharmacists that they should never work beyond what they believe is advisable.”

Errors, the companies said, were regrettable but rare; they declined to provide data 
about mistakes.

The National Association of Chain Drug Stores, a trade group, said that 
“pharmacies consider even one prescription error to be one too many” and “seek 
continuous improvement.” The organization said it was wrong to “assume cause-
effect relationships” between errors and pharmacists’ workload.

The specifics and severity of errors are nearly impossible to tally. Aside from lax 
reporting requirements, many mistakes never become public because companies 
settle with victims or their families, often requiring a confidentiality agreement. A 
CVS form for staff members to report errors asks whether the patient is a “media 
threat,” according to a photo provided to The Times. CVS said in a statement it 
would not provide details on what it called its “escalation process.”

The last comprehensive study of medication errors was over a decade ago: The 
Institute of Medicine estimated in 2006 that such mistakes harmed at least 1.5 
million Americans each year.

Jonathan Lewis said he waited on hold with CVS for 40 minutes last summer, after 
discovering his antidepressant prescription had been refilled with another drug.

Mr. Lewis, 47, suspected something was wrong when he felt short of breath and 
extremely dizzy. Looking closely at the medication — and turning to Google — he 
figured out it was estrogen, not an antidepressant, which patients should not 
abruptly quit.
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