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 Discharge of pollutants from a point source to a navigable 
water-e.g., wastewater treatment, industrial discharge, etc.

 The construction stormwater permit for disturbance of 
more than 1 acre of land.

 The multisector general permit for stormwater runoff from 
industrial sites.

 The municipal separate storm sewer permit for stormwater 
control in specified towns.

 The concentrated animal feeding operation permit for 
certain farms that have an actual discharge or are 
proposing an actual discharge.
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 EPA has "residual designation" authority to require 
permits for other discharges or category of discharges 
on a case-by-case basis when it determines that:

➢ the discharge contribute to a violation of water 
quality standards;

➢The discharge is a significant contributor of pollutant 
to a water; or

➢ controls are needed for the discharge based on 
wasteload allocations that are part of a TMDL that 
address the pollutant(s) of concern.

40 CFR 122.26(a)(9)(i)(C) and (D)
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 EPA’s enforcement of the CWA operates largely through the 
CWA permitting programs with RDA as a hook.

 EPA may delegate a state agency as the permitting and 
enforcement authority in the state.

 In 1974, EPA delegated ANR as the CWA permitting 
authority for Vermont.

➢ Approximately, 47 states have been delegated.

 EPA retains oversight over permit issuance and may make 
recommendations and require conditions for federally 
required permits such as wastewater permits.
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 Vermont has enacted permitting requirements in 

addition to the federal CWA, including:

➢ State stormwater operating permits for 

construction or expansion of 1 acre of impervious 

surface (½ acre in 2022).

➢ State permitting for activities in a significant 

wetland or buffer of a significant wetland.

➢ Stream alteration permits for altering the course of 

a watercourse by moving, filling, or excavating 10 

cubic yards of instream material in any year.

➢ Lake shoreland permit for cleared area or 

impervious surface in a lake shoreland area. 

➢ State large farm and medium farm permitting.



 States must establish water quality standards for state 
waters. 33 U.S.C. § 1313 (CWA § 303(a)).

 The standards must ensure full support of designated 
uses of the water.  The designated uses are:

Public Water Supply Aesthetics

Fishing Irrigation

Boating Aquatic Biota

Swimming Aquatic Habitat
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VWQS: https://dec.vermont.gov/sites/dec/files/documents/wsmd_water_quality_standards_2016.pdf



 The CWA requires states to report 
every two years on the quality of 
state waters.

 7,100 miles of rivers and streams. 

 230,900 acres of lakes, reservoirs 
and ponds.

 Approximately 300,000 acres of 
freshwater wetlands.

 Results indicate that the majority of 
waters meet standards—e.g., in 
2016, of the 5,798 miles of rivers 
assessed, 4,389 miles fully 
supported all designated uses.
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Most recent assessment can be found at: 
https://dec.vermont.gov/sites/dec/files/docume
nts/WaterQualityAssessmentReport_305b_2018.
pdf

See also DEC Assessment and Listing website at:  
https://dec.vermont.gov/watershed/map/assess
ment



 Requires states at least every three years to review 
whether state waters comply with the state water 
quality standards.  33 U.S.C. § 1313 (CWA § 303(d)).

 If a water, or water segment, does not meet state water 
quality standards, it is designated IMPAIRED, and the 
the state must develop a cleanup plan for the water—
total maximum daily load plan.  33 U.S.C. § 1313 (CWA 
§ 303(d)). 

TOTAL MAXIMUM DAILY LOAD (TMDL)
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https://dec.vermont.gov/sites/dec/files/documents/mp_PriorityWatersList_PartA_303d_2018.pdf
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 Lake Memphremagog TMDL

 Deerfield River segment

 Rock River segment

 Connecticut River TMDL Pending

 Lake Carmi TMDL

 Otter Creek

 Winooski River segment

 White River, third branch

 Hoosic River 

 Mettawee River segment

 Lake Champlain TMDL
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Phosphorus/Nutrients
from

Agricultural Runoff/Stormwater

Sediment/Turbidity/Flow
from

Stormwater/Streambank Erosion



 A TMDL is a target or goal that, when reached, should result in the 
cleanup of the water so that it meets the State water quality standards 
and is no longer impaired.

➢ The maximum amount of a pollutant allowed to enter a water so that 
the water will meet and continue to meet water quality standards.

➢ This does not mean zero.  Some amount likely will be allowed to enter 
the waterbody.

 Where are the pollutants coming from:

➢Point source: pipes, ditches, etc. (WLA)

➢Nonpoint source: overland flow, streambank erosion (LA)

 If a TMDL relies on nonpoint source reduction, it must include a margin 
of safety to account for uncertainty in predicting how well pollutant 
reductions will result in meeting water quality standards. (MOS)
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 Actions necessary to clean up 
a water are included in a 
separate implementation 
plan.
➢ An implementation plan 

can include a suite of 
activities to remediate the 
water.

 The suite of activities can 
apply to all waters that drain 
to the impaired water.
➢ E.g.,  Waters draining to 

the Winooski River in 
Montpelier fall under the 
Lake Champlain TMDL. 



 The CWA requires EPA to 
approve each TMDL proposed 
by a state.

 CWA technically does not 
require EPA to approve an 
implementation plan.

 But EPA may not approve a 
TMDL until it is satisfied with 
the implementation plan. 

TMDL

Plan
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 EPA rules require TMDLs to include certain minimum provisions:

➢ Identification of Waterbody, Pollutant of Concern, Pollutant Sources, 
and Priority Ranking.

➢ Applicable WQS and Numeric Water Quality Target.

➢ Loading Capacity. 

➢ Load Allocations and Waste Load Allocations.

➢ Margin of Safety.

➢ Consideration of Seasonal Variation.

➢ If relying on LAs for nonpoint, Reasonable Assurances that the LAs 
will achieve the load reductions.

➢ Monitoring Plan to Track TMDL Effectiveness.

➢ Implementation Plan.

➢ Public Participation. See 40 C.F.R. part 130.
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 Lake Champlain is 
impaired by the nutrient 
phosphorus, which causes 
algal blooms and 
obnoxious odors, and leads 
to low dissolved oxygen 
concentrations, impaired 
aquatic life, and reduced 
recreational use.

 Vermont and New York 
agreed to a TMDL in 2002.
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 In 2010, CLF petitioned EPA 
asserting that the Vermont 
portion of the 2002 TMDL for 
Lake Champlain did not meet the 
minimum requirements for 
TMDL approval.

 Note, the petition only related to 
Vermont, and not to New York.

 Vermont and New York are in two 
different EPA regions—Vermont 
is in Region 1 and NY in Region 2.

Region 1
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 In 2011, EPA Region 1 
disapproved the Vermont 
portion of the Lake 
Champlain TMDL.

 EPA concluded it did not 
provide an adequate 
margin of safety and did 
not provide reasonable 
assurances that the load 
reductions would be 
reached.
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Inadequate Margin of Safety

The Region concludes that neither of the conservative 
assumptions relied upon in the 2002 TMDL provides an 
implicit MOS for four of the nine segments included in 
the TMDL (South Lake A, Missisquoi Bay, St. Albans 
Bay, and the Northeast Arm), and that only one 
segment, South Lake B, is provided an implicit MOS 
based on both the assumptions cited in the TMDL 
document. Therefore, the Region concludes upon 
reconsideration that the level of MOS provided is 
insufficient and inconsistent with EPA regulations. 
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Reasonable Assurances

1) No reasonable assurance that nonpoint 
source control actions will occur, and

2) If these actions occur, there is no 
reasonable assurance that they would 
achieve enough phosphorus reduction 
to meet the load allocations specified in 
the TMDL. 
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 If [EPA] disapproves a TMDL, 
the Clean Water Act requires 
EPA to establish the new TMDL.

 EPA is supposed to establish how 
the TMDL will be implemented.

 EPA needs to do all of this in 30 
days from the date of disapproval 
of the TMDL.

30 U.S.C. 1313(d)(2) (CWA 303(d))

not likely

EPA TMDL in
30 Days
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 Discharge of pollutants from a point source to a navigable 
water-e.g., wastewater treatment, industrial discharge, etc.

 The construction stormwater permit for disturbance of 
more than 1 acre of land.

 The multisector general permit for stormwater runoff from 
industrial sites.

 The municipal separate storm sewer permit for stormwater 
control in specified towns.

 The concentrated animal feeding operation permit for 
certain farms that have an actual discharge or are 
proposing an actual discharge
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Act 64 of 2015:  Vermont 
Clean Water Act

Purpose
Provide mechanisms, 

staffing, and financing
necessary for State 

waters to achieve and 
maintain compliance 

with the Vermont water 
quality standards.
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Amended the Required Agricultural 
Practices (RAPs) to require new water 
quality measures.

Required small farms to certify 
compliance with RAPs by 7/1/18.

Required water quality training for 
operators of LFOs, MFOs, and SFOs.

Required AAFM to train and certify 
custom applicators of manure or 
nutrients.

Amended AAFM’s water quality 
enforcement authority to be more 
consistent with ANR authority.

Required the Department of Forests, 
Parks and Recreation to revise the 
acceptable management practices for 
maintaining water quality on logging 
jobs by rule by July 1, 2016

Completely rewrote the statute 
governing regulation of stormwater 
runoff from impervious surfaces.

Required ANR to develop a municipal 
roads general permit for stormwater 
discharges.

Required ANR to develop a general 
permit for discharges of stormwater 
from impervious surface of 3 or more 
acres in size that previously were 
unpermitted.

Required ANR to develop a schedule 
to update the basin plans for the 15 
watersheds with plans.



 Act 64 increased DEC permit 
fees on most water quality or 
water-related programs to pay 
for new staff needed to 
implement Act 64.

➢Raised $1.3 million annually.

 Act 64 established or 
increased AAFM fees to pay 
for new staff needed to 
implement Act 64.

➢Raised $1 million annually.
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 Established a Clean Water Fund Special Fund to 
assist the State in complying with water quality 
requirements and implementation of water 
quality projects.

 To provide monies to the Clean Water Fund, Act 
64 established a Clean Water Surcharge of 0.2% 
on the property transfer tax.

 A Clean Water Board shall administer the Fund.

 The Board consists of the Secretaries of ANR, AAFM, 
AOT, ACCD, and Administration.

➢In 2018, 4 members of the public appointed by the 
Governor were added to the Board’s membership. 
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• Lake Champlain TMDL included a list of actions 
that Vermont needed to complete.

• Of equal importance are the financial resources 
needed to implement the new and revised 
programs identified in the revised Phase 1 
Implementation Plan. 

• Establish long-term revenue sources to support 
water quality improvement via the Clean Water 
Fund, as described in the TMDLs’ Accountability 
Framework.

28



Projected 20-year costs, state, municipal, and private: $2,312, 741,300

Projected 20-year funds: $1,048,490,882
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 Some of the costs included within the $2.3 billion 
estimated 20 year costs to the State likely are 
unavoidable. 

 Cost estimates note that approximately $530 million to 
$590 million will be required over 20 years for 
wastewater treatment plant upgrades and combined 
sewer overflow retrofits. 

➢ Incurred regardless of TMDL or implementation 
plan.
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 Require State Treasurer to report to General Assembly.

 Recommend long term funding sources for Clean Water Fund. 
Recommendations shall Include:

➢ Proposed revenue sources

➢ Recommendation for incentivizing Best Management Practices

➢ Estimated amount of revenue to be generated by revenue source.

➢ Summary of how each source will be administered, collected, and 
enforced

➢ Assessment of whether the State should use bonds to finance water 
quality improvements

➢ Legislative proposal to implement each of the proposed revenue 
sources
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 An “all-in” approach requires shared responsibility across 
all sectors.

 If the State does not subsidize a portion of costs, they will 
be fully absorbed by farms, municipalities, businesses, and 
private residences.

 The State Treasurer recommended that the State should 
attempt to address a significant portion of the cost burden 
related to the regulatory costs.

 The report recommended that the State provide $25 million 

in additional monies to share the responsibility.
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 To achieve these revenues the report recommended:

➢Establish a two-year interim funding plan for high-priority 
projects to facilitate water quality implementation efforts 
and allow for the long-term plan to be built. 

o $15m in available capital money + $5 m in transportation 
infrastructure bond money.

➢Establish a long-term funding plan.

oTo the extent possible, use existing resources.

oIf existing resources are inadequate enact a long-term 
revenue source.
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 $50 annual flat parcel fee: $16.6 million

 $3 per acre per parcel fee: $15 million

 Impervious surface tiered acreage fee: $18 million

 Impervious surface tiered parcel fee: $18 million

 Property tax increase of $0.01: $8 million

 Surtax on personal income: $variable

 Excise tax on motor fuel: $3 million

 Sales tax on beauty salon services: $4.3 million

 Amending Current Use to 90% reduction: $4.5 million

 Reclaim unclaimed beverage container deposits: $2 million
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 Extend clean water surcharge on property transfers.

 Create an affinity card program to increase awareness and engagement 
of in-state and out-of-state visitors.

 If the General Assembly plans to use existing resources, use of existing 
resources must be predictable, reliable, and built into base budget.

 If existing resources do not provide the target level of subsidy, the 
General Assembly should consider adopting a parcel and/or 
impervious surface fees.

➢ Given the nexus to the water quality and the ability to tie these 
revenues, and to incentivize best management practices, 
consideration should be given to incorporating a tiered impervious 
cover fee as a long-term revenue option.

In the end, the decisions will be up to

the Administration and the General Assembly.
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 Property Transfer Surcharge Tax was extended.

 Additional $25 in capital money was used in FY2018 
and 2019.

 In 2018, the unclaimed bottle deposits were deposited 
to the Clean Water Fund. $1.5 to $2 million annually.

 Multiple other funding options were discussed, 
including several variations of per parcel/impervious 
surface fees.
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 Who will collect the fee?  Towns or the State.

 How to collect fees?  On the property tax bill or a new bill?

 If the fee is a flat fee per parcel, is that regressive?

 If the fee is based on parcel size, does it reflect the nexus to 
water quality—a 4-acre parcel of impervious surface may 
be much worse than a 400-acre parcel of forestland.

 If the fee is on impervious surface, how will the amount of 
impervious surface be calculated?  GIS?  On the ground 
measurement?  Default average fees (ERUs)?

 Who is exempt?  Churches? Schools? Towns? Vtrans?
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 Established the Working Group on Water Quality Funding 
to recommend to the General Assembly draft legislation for 
equitable and effective long-term funding methods to 
support clean water efforts in Vermont.

 The Working Group on Water Quality Funding did not 
recommend a long-term funding alternative.

 The Working Group recommended:

➢Utilizing existing State revenues and financial 
instruments to fund clean water through FY21.

➢Maintaining a Capital Bill clean water investment of $15 
million a year through FY20-21.
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 Beyond FY21, the Working Group assumed the annual 
capital investment would be between $10 and $12m per year.

 Additional revenues—other than capital funds—would 
likely be needed to support clean water work.

 The Working Group’s discussion centered on a fee on the 
amount of runoff from a parcel, as the most viable and 
equitable long-term funding method. 

 Two key issues that must be resolved in order to fully 
evaluate and implement a fee 

➢Revenue collection (who collects)

➢Service delivery (delivery of funds and for what use). 
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 Act 168 of 2018 directed the Clean Water Board to 
recommend clean water projects to be funded with 
capital funds.
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45
https://dec.vermont.gov/watershed/cwi/projects
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 EPA Accountability 
Framework for Lake 
Champlain TMDL.

 EPA issues a final report 
card in early 2018 
assessing Vermont’s 
success in meeting the 
Accountability 
Framework.
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 EPA issued a report card in early 2018 assessing 
Vermont’s success in meeting the EPA Accountability 
Framework for Lake Champlain TMDL.

 EPA “is pleased with the overall magnitude and quality 
of Vermont’s accomplishments since passage of Act 64.”

 Many milestones have been completed . . .Vermont 
successfully completed 25 of 28 TMDL milestones. 

Nevertheless, “EPA is giving Vermont
a provisional pass.”
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 The provisional pass is contingent on EPA’s review of 
Vermont’s progress on three remaining Phase 1 milestones by 
mid-2019, by which time, they are all expected to be 
complete.

 The third remaining task is the establishment of long-term 
revenue sources.

 It is important that the State establish a long-term 
revenue source as identified in the TMDL 
accountability framework since this is critical to 
successful and full implementation of the TMDL.

➢ EPA does not specify an amount of long-term revenue 
required.  Not all costs will be borne by the State.
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If EPA finds Vermont has failed to make satisfactory progress, 
EPA may take one or more of the following actions:

 Revise the TMDL to reallocate additional load reductions 
from nonpoint to point sources, such as wastewater 
treatment plants (e.g., reduce the wasteload allocations for 
facilities to the limit of phosphorus removal technology).

 Expand NPDES permit coverage to unregulated sources.

➢ For example, exercise Residual Designation Authority 
(RDA) to increase the number of sources or communities 
regulated under the NPDES permit program.

 Increase and target federal enforcement and compliance 
assurance in the watershed.
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 Human uses of water 
resources–e.g., drinking 
water.

 Tourism.  State waters 
support annual spending 
of $2.5 billion.

 Property Values.

 Natural resources and 
habitat.



 Federal and State water quality law requires the State to 
incur costs to implement permitting and water quality 
programs.

 TMDLs across the State and measures necessary to 
implement the TMDLs will require additional revenue to 
effectively implement.

 To provide the State’s equitable share of the “All-In” 
approach, the State may need to increase revenue generate 
for water quality.

 If a long-term water source of water quality revenue is not 
enacted, the State may be subject to additional EPA-
imposed water quality permitting requirements that likely 
may not be as effective as Act 64. 
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