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INTRODUCTION AND INTERESTS OF AMICI

The Edward Byrne Memorial Justice Assistance Grant (Byrne
JAG) program i1s a formula grant program that Congress designed to
ensure that States and localities have a reliable stream of funding to
support local law-enforcement programs tailored to local needs. See 34
U.S.C. § 10151 et seq. The amici States of New York, California,
Connecticut, Delaware, Illinois, Iowa, Maryland, Massachusetts, New
Jersey, New Mexico, Oregon, Rhode Island, Vermont, Washington, and
the District of Columbia have received law-enforcement grants under the
Byrne JAG program and its predecessors for decades.! Amici have used
the funds to support a diverse array of law-enforcement programs
tailored to local needs. For example, New York has used Byrne JAG
funding to support a multicounty program to combat gun violence,
improve criminal records systems, and enhance forensic laboratories.
Connecticut plans to use fiscal year (FY) 2017 Byrne JAG funds to reduce
recidivism, prevent gun violence, provide training to mentally 1ill

offenders, and provide treatment for offenders addicted to opioids and

1 The District of Columbia is considered a “state” for purposes of the
Byrne JAG program. See 34 U.S.C. § 10410(3).
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heroin. New Jersey has historically used Byrne JAG funding to support
multi-jurisdictional gang, gun, and narcotics task forces and law-
enforcement information-sharing projects. And the District of Columbia
will use its FY 2017 Byrne JAG grant to fund efforts by community-based
organizations to provide re-entry services to help individuals transition
from jail or prison back into the community, and to address juvenile
delinquency. Without Byrne JAG funds, the amici States may be forced
to cut these critical programs.

The U.S. Attorney General now wrongly claims authority to withhold
Byrne JAG funding from States and localities that have chosen to limit
their voluntary involvement with enforcing federal immigration policy
because they have concluded that fostering a relationship of trust
between their law-enforcement officials and their immigrant communities
will promote public safety. The U.S. Attorney General’s position is
contrary to the text, structure, and history of the Byrne JAG statute and
to federal law generally prohibiting federal officials from using grants as
a means to direct or control local law-enforcement activities.

The amici States have adopted a variety of different approaches to

cooperating with the federal government in immigration matters. While
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they may not all have chosen precisely the same approach as the City of
Philadelphia, they share a strong interest in the principle that
Philadelphia, like all State and local governments, is permitted by the
Byrne JAG statute to adopt law-enforcement policies suited to local needs

without financial penalty.2

FACTUAL BACKGROUND
A. The Byrne JAG Formula Grant

The Byrne JAG program has its origins in the Omnibus Crime
Control and Safe Streets Act of 1968, Pub. L. No. 90-351, Title I, 82 Stat.
197, which created the first block grants for States and localities to use

for law-enforcement and criminal justice programs.3 Recognizing that

2 Several of the amici States and a number of localities have filed
their own lawsuits challenging the Byrne JAG conditions. See Amended
Compl., New York v. DO, No. 18-cv-6471 (S.D.N.Y. Aug. 6, 2018), ECF
No. 32 (joined by Connecticut, Massachusetts, New Jersey, Rhode Island,
Virginia, and Washington); Compl., Illinois v. Sessions, No. 18-cv-4791
(N.D. IlL. July 12, 2018), ECF No. 1; Compl., City of Evanston v. Sessions,
No. 18-c¢v-4853 (N.D. Ill. July 16, 2018), ECF No. 1 (joined by the U.S.
Conference of Mayors, representing approximately 1,400 cities); Compl.,
City of New York v. Sessions, No. 18-cv-6474 (S.D.N.Y. July 18, 2018),
ECF No. 1.

3 See Justice System Improvement Act of 1979, Pub. L. No. 96-157, 93
Stat. 1167, 1179 (amending Title I of the 1968 Act and reauthorizing law-
enforcement block grants to States and localities); Justice Assistance Act

3
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“crime 1s essentially a local problem that must be dealt with by State and
local governments,” 82 Stat. at 197, Congress designed the grant to
provide a reliable funding stream that States and localities could use in
accordance with state and local law-enforcement policies, and for state
and local law-enforcement purposes.4

To ensure federal deference to local priorities, Congress expressly
prohibited federal agencies and executive-branch officials from using the
Byrne JAG grant—and other law-enforcement grants administered by
the U.S. Department of Justice (DOJ)—to “exercise any direction,
supervision, or control over any police force or any other law enforcement
agency of any State or any political subdivision thereof.” Pub. L. No. 90-

351, § 518(a), 82 Stat. at 208. Although Congress has repeatedly modified

of 1984, Pub. L. No. 98-473, 98 Stat. 1837, 2077-85 (same); Anti-Drug
Abuse Act of 1988, Pub. L. No. 100-690, pt. E, 102 Stat. 4181, 4329
(amending Title I of the 1968 Act and creating formula law-enforcement
grant); Violence Against Women and Department of Justice Reauthori-
zation Act of 2005, Pub. L. No. 109-162, § 1111, 119 Stat. 2960, 3094
(2006) (amending Title I of the 1968 Act and creating the modern Byrne
JAG program).

4 See S. Rep. No. 90-1097, at 2 (1968) (stating that Congress sought

to encourage States and localities to adopt programs “based upon their
evaluation of State and local problems of law enforcement”). (Excerpt in

Addendum (Add.) to this brief at 2.)
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the structure and terms of the law-enforcement grants authorized under
Title I of the 1968 Act, the prohibition originally set forth in § 518 of the
1968 Act remains in effect with virtually no modification, and is now
codified in the same chapter of the United States Code as Byrne JAG. See
34 U.S.C. § 10228(a).5

The modern Byrne JAG program was codified in 2006. See id.
§§ 10151-58. Like its predecessors, Byrne JAG aims to “give State and
local governments more flexibility to spend money for programs that
work for them rather than to impose a ‘one size fits all’ solution.” H.R.
Rep. No. 109-233, at 89 (2005). To that end, the statute creates a
mandatory formula grant and gives recipients substantial discretion to
use funds for eight “broad purposes,” id., including law enforcement,
crime prevention and education, and drug treatment, 34 U.S.C.

§ 10152(a)(1).

5 The full text of § 10228(a) reads:

Nothing in this chapter or any other Act shall be construed
to authorize any department, agency, officer, or employee of
the United States to exercise any direction, supervision, or
control over any police force or any other criminal justice
agency of any State or any political subdivision thereof.

5
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The Byrne JAG program is administered by DOdJ through its Office
of Justice Programs (OJP), which is required to issue grants “in
accordance with the formula” set forth in the Byrne JAG statute, id.
Specifically, “[o]f the total amount appropriated” by Congress, the U.S.
Attorney General “shall, except as provided in paragraph (2), allocate”
fifty percent of the funds based on each State’s population and fifty
percent based on each State’s crime rate. Id. § 10156(a)(1). The exception
in paragraph (2) provides that each State must receive at least one-
quarter of one percent of the funds appropriated by Congress for a given
year, regardless of what the formula would otherwise dictate. Id.
§ 10156(a)(2). In each State, sixty percent of funding “shall be for direct
grants to States,” id. § 10156(b)(1), and forty percent “shall be for grants”

directly to localities (compared within a State based on crime rate), id.

§ 10156(b)(2), (d).

B. The Immigration-Related Conditions

In July 2017, DOJ announced that it was imposing three
immigration-related conditions on FY 2017 Byrne JAG funds. The first
two conditions require grant recipients, upon a request from federal

authorities, to provide federal authorities with advance notice of a

6
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particular alien’s scheduled date of release from state and local custody
(the “Notice condition”), and to give federal authorities access to state and
local correctional facilities to question suspected aliens about their right
to remain in the United States (the “Access condition”). The third
condition imposes a number of requirements relating to 8 U.S.C. § 1373,
which prohibits States and localities from restricting communications
between their officials and federal immigration authorities regarding the
citizenship or immigration status of any individual. Among other things,
the § 1373 condition provides that States and localities must certify their
compliance with § 1373, and monitor the compliance of all of their
subgrantees with § 1373 during the duration of a Byrne JAG award.

On September 15, 2017, the U.S. District Court for the Northern
District of Illinois entered a preliminary injunction restraining DOdJ from
imposing the Notice and Access conditions on any grant applicant. See
City of Chicago v. Sessions, 264 F. Supp. 3d 933 (N.D. Ill. 2017), aff'd, 888
F.3d 272 (7th Cir. 2018). On June 26, 2018, the U.S. Court of Appeals for
the Seventh Circuit issued a partial stay of the preliminary injunction,
limiting its effect to Chicago. See Order, City of Chicago v. Sessions, No.

17-2991 (7th Cir. June 26, 2018), ECF No. 134. Within hours of that
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decision, DOJ issued Byrne JAG award letters containing the three
immigration-related conditions to over 800 jurisdictions nationwide,
including some but not all of the amici States.6

On dJuly 20, 2018, DOJ released solicitations for FY 2018 Byrne
JAG funding.” In addition to imposing the Notice, Access, and § 1373
requirements, DOJ is now requiring grantees to execute certifications

pertaining to six additional federal immigration laws in order to receive

FY 2018 grants.

6 On August 15, 2018, the Chicago district court entered a permanent
nationwide injunction prohibiting DOJ from enforcing any of the three
challenged conditions against any Byrne JAG grantee, but partly stayed
the permanent injunction to limit its effect to Chicago. See City of Chicago
v. Sessions, No. 17-cv-5720 (N.D. I1l. Aug. 15, 2018), ECF No. 211; City of
Chicago v. Sessions, 321 F. Supp. 3d 855, 882 (N.D. Ill. 2018).
Subsequently, the district court in the Northern District of California in
City and County of San Francisco v. Sessions and California v. Sessions
entered a similar nationwide permanent injunction against the
challenged conditions, and likewise partly stayed the injunction pending
appellate review, limiting the injunction’s effect to San Francisco and
California. See Nos. 17-cv-4642 and 17-cv-4701, 2018 WL 4859528 (N.D.
Cal. Oct. 5, 2018) (“California Actions”).

7 See DOJ, Office of Justice Programs, Byrne JAG Program: FY 2018
State Solicitation.
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ARGUMENT

THE DISTRICT COURT CORRECTLY HELD THAT
THE CHALLENGED CONDITIONS ARE UNLAWFUL

A. The Byrne JAG Statute Does Not Permit the U.S.
Attorney General to Impose New Eligibility
Requirements on Byrne JAG Grant Recipients.

Under basic separation-of-powers principles, an executive “agency
literally has no power to act . . . unless and until Congress confers power
upon it.” Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).
Here, the Byrne JAG statute contains no express provision authorizing
DOJ to impose new eligibility requirements that are unrelated to federal
grant-making or to the Byrne JAG program requirements prescribed by
Congress. The statute instead provides that “the Attorney General shall

. allocate” grant money based on the statutory formula. 34 U.S.C.
§ 10156(a)(1). Consistent with the nature of Byrne JAG as a formula
grant, the statutory formula is determinative of a grantee’s eligibility to

receive grant funds.8 See City of Los Angeles v. McLaughlin, 865 F.2d

8 See Paul G. Dembling & Malcom S. Mason, Essentials of Grant
Law Practice § 5.03(c), at 34-35 (1991) (the General Accounting Office
defines “formula grant” as “grants in which a structured mathematical
statement and data elements, such a statistical data, are used to (1)

9
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1084, 1088 (9th Cir. 1989).

Other provisions of Byrne JAG confirm that Congress intended to
constrain DOdJ’s ability to deviate from the statutory formula when
disbursing grants. For example, 34 U.S.C. § 10157(b) permits DOJ to
reserve up to five percent of appropriated funds and reallocate them to a
State or locality if DOJ determines that reallocation is necessary to
combat “extraordinary increases in crime’ or to “mitigate significant
programmatic harm resulting from” the formula. By expressly restricting
DOdJ’s authority to redirect Byrne JAG funds to very limited and
specifically enumerated instances—none of which are implicated here—
Congress made clear that DOJ must otherwise abide by the statutory
formula in distributing grant monies. See, e.g., Department of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (provision of express authority
1n one statutory section implies intent to exclude such authority elsewhere).

The structure of title 34, chapter 101 of the United States Code
underscores these limits on DOdJ’s authority. Byrne JAG is located in part

A of subchapter V of Chapter 101, which is entitled “Edward Byrne

allocate funds to eligible recipients, or (2) determine a potential grant
recipient’s eligibility to receive funds, or both.”) (Add. 110-111.)

10
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Memorial Justice Assistance Grant Program.” See 34 U.S.C. §§ 10151-58.
In contrast, Part B, entitled “Discretionary Grants,” authorizes DOJ to
issue grants to support projects similar to those supported by Byrne JAG
but at DOJ’s discretion. See id. §§ 10171-91.

Where Congress has sought to condition Byrne JAG funds upon
compliance with other legislative aims, it has done so explicitly by
statute—and in such cases has authorized only modest withholdings. For
example, a State that fails to “substantially implement” relevant
provisions of the Sex Offender Registration and Notification Act “shall
not receive 10 percent of the funds” it would otherwise receive under
Byrne JAG. See id. § 20927(a).® The amici States are unaware of
Congress ever imposing a condition on Byrne JAG that would withhold
all funding as DOJ now seeks to do.

The Byrne JAG statute’s legislative history leads to the same
conclusion. When Congress created the first predecessor to the Byrne

JAG program in 1968, it also enacted a statute to ensure that grants

9 See also 34 U.S.C. § 30307(e)(2) (providing a five-percent penalty
for noncompliance with the Prison Rape Elimination Act); 42 U.S.C.
§ 3756(f) (2000) (providing a ten-percent penalty for not testing sex
offenders for HIV at victims’ request).

11
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under that predecessor program would not become a means for federal
agencies to control, direct, or supervise state and local law enforcement.
See infra at 28-30; 34 U.S.C. § 10228(a). In addition, when enacting
Byrne JAG—the latest version of the 1968 program (see supra at 3-5)—
Congress reaffirmed its aim to “give State and local governments more
flexibility to spend money for programs that work for them rather than
to impose a ‘one size fits all’ solution.” H.R. Rep. No. 109-233, at 89.
Since the 1990s, Congress has repeatedly considered and rejected
legislation that would withhold grant funding as a penalty for
noncooperation with federal immigration law. For example, the Senate
version of the 1994 Crime Bill included such a provision, but it was
eliminated in conference. See Violent Crime Control and Law Enforce-
ment Act of 1994 H.R. 3355, 103d Cong. § 5119 (version dated Nov. 19,
1993); H.R. Rep. No. 103-694, at 424 (1994) (Conf. Report). More recent

attempts to impose similar restrictions have uniformly failed.10 In light

10 See, e.g., Stop Dangerous Sanctuary Cities Act, H.R. 5654, 114th
Cong. § 4 (2016); Stop Dangerous Sanctuary Cities Act, S. 3100, 114th
Cong. § 4 (2016); Enforce the Law for Sanctuary Cities Act, H.R. 3009,
114th Cong. § 3 (2015); Mobilizing Against Sanctuary Cities Act, H.R.
3002, 114th Cong. § 2 (2015); Stop Sanctuary Policies and Protect

12
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of Congress’s repeated failure to enact legislation imposing similar
immigration-related conditions on grants, DOJ’s current attempt to do so
1s suspect. See Food & Drug Admin. v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 159-60 (2000).

As the Seventh Circuit has recognized, nothing in the Byrne JAG
statute “grant[s] the Attorney General the authority to impose conditions
that require states or local governments to assist in immigration
enforcement, nor to deny funds to states or local governments for the
failure to comply with those conditions.” Chicago, 888 F.3d at 284; see
also California Actions, 2018 WL 4859528, at *11-13. The district court
here correctly reached this same conclusion. See City of Philadelphia v.
Sessions, 280 F. Supp. 3d 579, 593-94 (E.D. Pa. 2017), appeal dismissed,

2018 WL 347591 (3d Cir. July 6, 2018).

Americans Act, S. 2146, 114th Cong. § 3(a) (2015); Stop Sanctuary Cities
Act, S. 1814, 114th Cong. § 2 (2015).

13
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B. The Challenged Conditions Are Not Authorized by
34 U.S.C. § 10102(a)(6).

Contrary to DOJ’s contention (Br. for Appellant (Br.) at 26-29), the
language in 34 U.S.C. § 10102(a)(6) does not authorize DOJ to impose its
own criteria for determining Byrne JAG eligibility. That provision
instead authorizes the Assistant Attorney General who is the head of
OdJP to “exercise such other powers and functions as may be vested in the
Assistant Attorney General pursuant to this chapter or by delegation of
the Attorney General, including placing special conditions on all grants,
and determining priority purposes for formula grants.” 34 U.S.C.
§ 10102(a)(6) (emphasis added). Section 10102(a)(6), which is located in
a different chapter of the United States Code from the Byrne JAG statute,
merely delegates to the Assistant Attorney General for OJP whatever
powers the U.S. Attorney General has been granted elsewhere by statute.
See Chicago, 888 F.3d at 286-87. As the Seventh Circuit has noted, it is
“inconceivable” that Congress could have intended the language in a
provision enumerating the “otherwise-ministerial powers” of the
Assistant Attorney General for OJP to have conferred the authority to

“abrogate the entire distribution scheme and deny all funds to states and
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localities . . . based on the Assistant Attorney General’s decision to impose
his or her own conditions.” Chicago, 888 F.3d at 286.

The district court correctly recognized that “special conditions” is a
long-established term of art in the federal grant-making context that
refers only to those grant conditions applying to “high-risk grantees”—as
distinguished from conditions that are generally applicable to all grants
under a particular grant program. See Philadelphia, 280 F. Supp. 3d at
617; see also Chicago, 888 F.3d at 285 n.2; California Actions, 2018 WL
4859528, at *12 n.2. The federal Office of Management and Budget’s
(OMB) uniform administrative rules governing federal grants to States
and localities dating back to the 1980s have consistently used “special
conditions” in this same way. See, e.g., 53 Fed. Reg. 8,034, 8,090 (Mar. 11,
1988). Other authorities on federal grants similarly confirm this well-

known understanding of the term.!1

11 Dembling & Mason, supra n.8, § 11.01, at 107 (“special
conditions” are those tailored to specific problems posed by particular
grantees) (Add. 112); Malcolm S. Mason, Monitoring of Grantee
Performance, in Federal Grant Law 79, 86 (Malcolm S. Mason ed., 1982)
(“special conditions” are those applied to “high-risk grantees”) (Add. 113).

15
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Indeed, when Congress amended § 10102(a)(6) in 2006 to add the
“special conditions” language, DOJ’s own regulation defined the term as
a condition that is imposed to address financial or performance concerns
specific to a particular applicant. See 28 C.F.R. § 66.12 (2006).12 Such a
condition might include, for example, a requirement that a financially

unstable grantee provide a more detailed financial report, or be subject

to additional monitoring. Id. § 66.12(b)(3)-(4).13 Under established

12 28 C.F.R. § 66.12 (2006) provided, in relevant part:

(a) A grantee or subgrantee may be considered “high risk” if an
awarding agency determines that a grantee or subgrantee: (1)
Has a history of unsatisfactory performance, or (2) Is not
financially stable, or . . . (5) Is otherwise not responsible; and
if the awarding agency determines that an award will be
made, special conditions and/or restrictions shall correspond
to the high risk condition and shall be included in the award.

(b) Special conditions or restrictions may include: (1) Payment
on a reimbursement basis; (2) Withholding authority to
proceed to the next phase until receipt of evidence of
acceptable performance within a given funding period; (3)
Requiring additional, more detailed financial reports; (4)
Additional project monitoring; (5) Requiring the grantee or
subgrantee to obtain technical or management assistance; or
(6) Establishing additional prior approvals.

13 In 2014, DOJ repealed § 66.12 and adopted a virtually identical
substitute promulgated by OMB in 2 C.F.R. part 200. See 79 Fed. Reg.
75,872, 76,081 (Dec. 19, 2014). That OMB regulation—which 1is still in
effect today and governs all OJP grants including Byrne JAG—uses the

16
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approaches to statutory construction, this history and context offers
strong support for reading § 10102(a)(6) to incorporate the long-
established and well-understood regulatory definition of “special
condition.” Courts “assume that when a statute uses [a term of art],
Congress intended it to have its established meaning.” McDermott Int’l,
Inc. v. Wilander, 498 U.S. 337, 342 (1991).

DOJ does not contest that “special conditions” is a term of art.
Instead, it contends that the DOJ regulation defining that term “did not
purport to describe the universe of all potential special conditions” that
may be imposed on grants, and thus “special conditions” can be
interpreted to encompass the challenged conditions. See Br. at 30. But
the regulation made clear that permissible special conditions or
restrictions must be tailored to the specific financial or grant-
performance risk posed by a particular grantee. See 28 C.F.R. § 66.12(a)(5)
(2006) (restrictions imposed “shall correspond to the high risk condition”).
Here, in contrast, the challenged conditions—which impose new eligibility

requirements having nothing to do with remediating a grantee’s specific

phrase “specific conditions” instead of “special conditions,” but the
regulations are otherwise substantively the same. See 2 C.F.R. § 200.207.

17
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performance or financial risk—are fundamentally different in nature and
kind from the types of special conditions expressly identified as
permissible under the DOJ regulation. See id. § 66.12(b)(1)-(6) (describing
permissible special conditions); see also 2 C.F.R. § 200.207. Regardless,
since DOdJ does not contend that Philadelphia should be considered “high-
risk” within the meaning of the regulation,!4 there is simply no basis for
DOJ’s suggestion (Br. at 30) that the challenged conditions may be
imposed even as grantee-specific “special conditions” pursuant to

§ 10102(a)(6).15

14 The regulation expressly identified the factors warranting
treatment of a grantee as “high-risk” and thus properly subject to a
“special condition.” See 28 C.F.R. § 66.12(a)(1)-(5) (2006), supra n.11; see
also 2 C.F.R. § 200.207(a).

15 DOJ 1s not aided by its claimed prior reliance on § 10102(a)(6)
(see Br. at 11) when requiring all grantees to comply with certain
conditions expressly authorized by the Byrne JAG statute or by other
federal authorities governing federal grants or grant-making, or to spend
disbursed Byrne JAG funds in certain ways falling within the eight broad
purposes enumerated in § 10152(a)(1). None of those practices support
DOdJ’s claim (see Br. at 11, 23-24) that § 10102(a)(6) gives it broad
authority to withhold Byrne JAG grant funds altogether based on
conditions of its own choosing. Moreover, DOdJ’s mislabeling of these
generally-applicable conditions as “special conditions” does not inform
the relevant inquiry of what Congress intended “special conditions” to
mean when the language was enacted in § 10102(a)(6).

18
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Nor 1s DOJ’s currently proffered construction of “special conditions”
consistent with how OJP itself has used that term in the administration
of the Byrne JAG program. In the FY 2018 Byrne JAG Solicitation, for
example, OJP uses “special conditions” to refer to conditions that may be
applied to a State based on OJP’s “pre-award risk assessment” of the
State’s “financial management and internal control system.”16

DOJ fares no better with its contention (Br. at 30) that the
challenged conditions are “priority purposes” under § 10102(a)(6). Here,
Congress has determined that every State and certain localities are
eligible to receive Byrne JAG funds so long as they use the funding for
one of the broad purposes permitted by statute, and submit an
application in accordance with the requirements of 34 U.S.C. § 10153(a).
See 34 U.S.C. §§ 10152(a)(1)(A-H), 10156(a)-(d). It would be “at odds with
the nature of the Byrne JAG grant” as a mandatory formula grant—and
not a discretionary grant—to read the “special conditions” and “priority
purposes” language in § 10102(a)(6) as giving DOJ open-ended authority

to impose new conditions of eligibility on Byrne JAG grantees. See

16 FY 2018 Byrne JAG Solicitation, supra n.7, at 26.
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Chicago, 888 F.3d at 285. For these reasons, the district court correctly
rejected DOJ’s argument that § 10102(a)(6) authorizes it to withhold the
Byrne JAG grant upon a grantee’s noncompliance with the challenged
conditions. See Philadelphia, 280 F. Supp. 3d at 616-17. Every other court
to have passed on this question has reached this same conclusion. See
Chicago, 888 F.3d at 286-87; City of Chicago v. Sessions, 321 F. Supp. 3d
at 873-74; California Actions, 2018 WL 4859528, at *12-13. Aside from
§ 10102(a)(6), DOJ has not identified any statute which purportedly
authorizes the U.S. Attorney General to impose the Notice and Access

conditions on the disbursement of the Byrne JAG funds.

C. The §1373 Requirement Is Not Authorized by 34 U.S.C.
§ 10153(a)(5)(D).

DOJ likewise misplaces its reliance (see Br. at 36) on 34 U.S.C.
§ 10153(a)(5)(D): DOJ’s claimed additional source of authority for its
requirement that Byrne JAG grantees certify their and their subgrantees’
compliance with 8 U.S.C. § 1373(a), which provides that State or local
governments and officials “may not prohibit, or in any way restrict, any
government entity or official from” communicating with federal

immigration officials “regarding the citizenship or immigration status,
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lawful or unlawful, of any individual.” Section 10153 requires an applicant
for Byrne JAG funds to submit an application certifying that the
applicant “will comply with all provisions of this part and all other
applicable Federal laws.” 34 U.S.C. § 10153(a)(5)(D) (emphasis added).
The text and structure of § 10153—which appears in an administrative
provision authorizing the Attorney General to promulgate the form of
applications and certifications—establish that “applicable Federal laws”
refers only to the body of laws that by their express text apply to federal
grants. See California Actions, 2018 WL 4859528, at *18. Indeed, DOJ
itself has used the term in the certification context in this very way—that
1s, to refer to those “federal laws . . . applicable to the award.”'" See id. at
*17 (emphasis added; quotation marks omitted).

Section 1373 1s not an “applicable” law within the meaning of
§ 10153(a)(5)(D). See id. at *17-18. Indeed, § 1373 concerns information-
sharing with federal authorities, does not reference any limits on the use
of federal funds, and is textually unconnected to the Byrne JAG program

as well as to federal grant-making in general. Compare 42 U.S.C. § 2000d

17 DO, Certified Standard Assurances § 3(a), at 1 (exp. May 31, 2019).
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(providing that “[n]o person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in . . . any
program or activity receiving Federal financial assistance”).

Section 10153’s legislative history further supports the reading
that it does not apply to non-grantmaking statutes like § 1373. The
relevant language was first enacted in the Justice System Improvement
Act of 1979, which reauthorized a predecessor to Byrne JAG. See Pub. L.
No. 96-157, § 2, secs. 401-05, 93 Stat. 1167, 1179-92 (amending the 1968
block grant legislation).'’® At that time, DOJ understood the term
“applicable Federal laws” to refer to statutes that govern the provision of
federal financial assistance.l® For example, DOJ’s Law Enforcement
Assistance Administration (LEAA)—the agency responsible for

administering law-enforcement grants—issued manuals providing

18 The relevant language in the 1979 Act was codified in 42 U.S.C.
§ 3743, which, like 34 U.S.C. § 10153, codified grant application
requirements, including that an applicant certify it “will comply with all
provisions of this title and all other applicable Federal laws.” Pub. L. No.
96-157, § 2, sec. 403(a)(8), 93 Stat. at 1188 (emphasis added). (Add. 33.)

19 See, e.g., DOJ, Law Enforcement Assistance Admin. (LEAA),
General Briefing 6 (1977) (identifying twenty-three laws “applicable” to
DOJ grants, and providing the National Environmental Protection Act
and civil rights statutes as examples) (Add. 39).
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“guidance to grantees on their responsibilities of [sic] applicable federal
laws and regulations” (emphasis added).20 A 1978 manual lists the laws
DOdJ understood to be applicable to federal law-enforcement grants, and
the list contains only statutes governing federal grant-making. (Add. 6-30.)

Absent some contrary indication, when Congress incorporates a
term of art into a statute, courts “assume” that “Congress intended” the
language “to have its established meaning.” McDermott, 498 U.S. at 342.
The inference is particularly strong here because Congress knew of DOJ’s
understanding. In 1977, DOJ prepared a report identifying the laws that
DOJ deemed applicable to law-enforcement block grants: approximately
twenty federal laws that, by their terms, governed federal grant-
making.2! The report was distributed to every Member of Congress and

every governor—among others—and was subject to public comment and

20 Amendments to Title I (LEAA) of the Omnibus Crime Control and
Safe Streets Act: Hearing Before the Subcomm. on Criminal Laws and
Procedures of the S. Judiciary Comm., 94th Cong. 404 (1976) (statement
of Richard Velde, LEAA Administrator). (Add. 82.)

21 See DOJ, Restructuring the Justice Department’s Program of
Assistance to State and Local Governments for Crime Control and
Criminal Justice System Improvement 8-9 (June 23, 1977)
(“Restructuring Report”).
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hearings.22

Construing the term “all other applicable Federal laws” to include
any and all federal statutes of DOJ’s choosing would, as the district court
correctly determined, impermissibly convert the Byrne JAG program into
a discretionary grant—a result that “would upend the formula approach
that Congress created.” Philadelphia, 280 F. Supp. 3d at 618; see also id.
at 616-17; Chicago, 888 F.3d at 286-87. Such an absurd result should be
avoided as it is at odds with the general legislative purpose underlying
the statute. See Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982).

DOJ’s construction of § 10153(a)(5)(D) also runs contrary to one of
the main goals of the 1979 Act that introduced the relevant language: to

reduce administrative burdens associated with DOdJ grants.23 One of the

22 See Restructuring the Law Enforcement Assistance Administration:
Hearings Before the Subcomm. on Crime of the H. Comm. on the
Judiciary, 95th Cong. 3,9 (1977). (Add. 85, 87.)

23 See, e.g., Federal Assistance to State and Local Criminal Justice
Agencies: Hearing Before the Subcomm. on Criminal Laws and
Procedures of the S. Comm. on the Judiciary, 95th Cong. 383 (1978)
(stating that the bill was “designed” to “simplify[] the grant process”)
(Add. 91); Office of Representative Peter W. Rodino, Press Release,
Committee Approves LEAA Reorganization 1 (May 10, 1979) (noting the
1979 Act was “designed to drastically reduce the red tape which has
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central concerns highlighted in DOJ’s 1977 report was that the then-body
of federal laws applicable to law-enforcement block grants—the
approximately twenty statutes scattered across the United States Code
that applied to federal grant-making—imposed excessive burdens on
grantees.?4 It i1s unlikely that the relevant language would have been
supported by DOJ and enacted by Congress if either entity believed it
could be used to drastically increase the compliance burdens on States

and localities, as DOJ is currently attempting to do.

D. Section 1373 Violates the Tenth Amendment.

The § 1373 requirement is unlawful for another reason: the
underlying statute—8 U.S.C. § 1373—is invalid under the Supreme
Court’s recent decision in Murphy v. National Collegiate Athletic Ass’n,
138 S. Ct. 1461, 1478 (2018). In Murphy, the Supreme Court struck down

as unconstitutional a federal statute that prohibited, among other things,

plagued the process of getting federal assistance to states and local
governments” (quotation marks omitted)) (Add. 94).

24 See Restructuring Report, supra n.21, at 9 (“Although each of these
acts addresses an important national priority, the cumulative effect of
their reporting and administrative requirements is staggering by the
time they are passed on to a state agency administering the LEAA block
grant.”).
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“a State or any of its subdivisions” from “authoriz[ing]” sports betting. Id.
at 1470, 1478. The Murphy court thus made clear that the anti-
commandeering principles inherent in the Tenth Amendment do not
permit Congress to “issue direct orders to state legislatures”—irrespective
of the contents of the directive. Id. at 1478.

Section 1373(a) provides that a “State, or local government entity
or official may not prohibit, or in any way restrict, any government entity
or official from sending to, or receiving from” federal immigration officials
information “regarding the citizenship or immigration status, lawful or
unlawful, of any individual.” This statutory language directly “constrains
local rule-making by precluding [local] lawmakers from passing laws . ..
that institute locally-preferred policies which run counter to Section
1373.” Chicago, 321 F. Supp. 3d at 869. Accordingly, “[s]ection 1373 does
just what Murphy proscribes: it tells States they may not prohibit (i.e.,
through legislation) the sharing of information regarding immigration
status” with the federal government. United States v. California, 314 F.
Supp. 3d 1077, 1099 (E.D. Cal. 2018); California Actions, 2018 WL 4859528,

at *14-17.
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DOJ 1s mistaken in its suggestion that § 1373 “merely prevent[s]
the States from obstructing federal regulation of private parties,” and
therefore should be analyzed under preemption principles rather than
under the Tenth Amendment. See Br. at 49. As the Supreme Court
clarified in Murphy, a federal statute operates to preempt state law only
where the federal statute can be reasonably understood as “regulat[ing]
the conduct of private actors, not the States.” 138 S. Ct. at 1481. Yet the
plain language of § 1373(a) is directed not at a private actor, but at “a
State, or local governmental entity or official.” 8 U.S.C. § 1373(a); see
California Actions, 2018 WL 4859528, at *14 (concluding that § 1373
“does not regulate private actors”). Indeed, DOdJ relies on the fact that
§ 1373 regulates States and localities as an essential part of its argument
that § 1373 1s an “applicable Federal law” under § 10153(a)(5)(D) (see Br.
at 37). See Philadelphia, 280 F. Supp. 3d at 618 (setting forth DOJ’s
argument for what constitutes an “applicable” federal law). Thus, under
Murphy § 1373 cannot constitute a preemption statute. See California
Actions, 2018 WL 4859528, at *14.

Where, as here, a statute expressly commands States and their

officials “to enact or refrain from enacting state law,” the statute violates
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the Constitution’s anti-commandeering proscription, and no preemption
analysis can save it. Murphy, 138 S. Ct. at 1481. The district court thus
correctly held that § 1373 is unconstitutional under Murphy. See Chicago,

321 F. Supp. 3d at 872; California Actions, 2018 WL 4859528, at *16-17.

E. The Challenged Conditions Are Inconsistent with
34 U.S.C. §10228(a) Because They Seek to Direct and
Control the Actions of State and Local Law
Enforcement.

All three conditions are also invalid under a separate statutory
provision—codified in the same chapter of the United States Code as the
Byrne JAG statute—which provides that “/njothing in this chapter or any
other Act shall be construed to authorize any department, agency, officer,
or employee of the United States to exercise any direction, supervision,
or control over any police force or any other criminal justice agency of any
State or any political subdivision thereof.” 34 U.S.C. § 10228(a) (emphasis
added). Section 10228(a) was enacted in 1968, at the same time when
Congress created the first law-enforcement block grant program, to
prohibit precisely the type of executive-branch action challenged in this
case: the use of federal law-enforcement grants to exert “direction,

supervision, or control” over state and local police forces or law-
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enforcement agencies. See Pub. L. No. 90-351, § 518(a), 82 Stat. at 208.
That provision’s repeated use of “any” shows Congress’s intent to speak
broadly. See Ali v. Federal Bureau of Prisons, 552 U.S. 214, 218-19 (2008).
Applied in the present context, § 10228(a) thus prohibits all of the
challenged conditions.

The legislative history of § 10228(a) confirms this result. Opponents
of the 1968 block-grant legislation expressed concerns that the U.S.
Attorney General would use law-enforcement grants to coerce States and
localities into adopting federal law-enforcement priorities.2> Supporters
responded that § 10228, which was pending before Congress as part of
the 1968 Act, would prohibit such control. U.S. Attorney General Ramsey
Clark testified i1t would violate both “the mandate and spirit” of
§ 10228(a) to withhold funds because police departments were not run
“the way the Attorney General says they must” be, and that § 10228(a)

prevented DOJ from imposing extra-statutory conditions on law-

25 See, e.g., S. Rep. No. 90-1097, at 230 (expressing concern that the
Act would enable the U.S. Attorney General to “become the director of
state and local law enforcement”). (Add. 4.) See generally John K. Hudzik
et al., Federal Aid to Criminal Justice: Rhetoric, Results, Lessons 15, 23-
26 (1984). (Add. 97, 98-99.)
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enforcement grants.26 Reviewing this history, the only appellate decision
to construe § 10228 has observed that § 10228(a)’s purpose was “to shield
the routine operations of local police forces from ongoing control by
[DOJ]—a control which conceivably could turn the local police into an
arm of the federal government.” Ely v. Velde, 451 F.2d 1130, 1136 (4th
Cir. 1971).

Although arising in a different context, the Supreme Court’s anti-
commandeering jurisprudence makes clear that compelling state law-
enforcement officers to assist in “the administration of a federally enacted
regulatory scheme” constitutes impermissible “direction” or “control” and
violates the Constitution’s anti-commandeering prohibitions. See Printz
v. United States, 521 U.S. 898, 904, 930, 935 (1997).27 The § 1373
condition requiring grantees to report violations of § 1373 by subgrantees

effectively turns States and localities into an enforcement arm of federal

26 Controlling Crime Through More Effective Law Enforcement:
Hearings Before the Subcomm. on Criminal Laws and Procedure of the S.
Comm. on the Judiciary, 90th Cong. 100, 384, 497 (1967). (Add. 105, 107,
109.)

27 The legislation at issue in Printz, the Brady Act, violated these
prohibitions by requiring local officers to run background checks on
handgun purchasers, and requiring state officers “to accept” forms from
gun dealers. 521 U.S. at 904-05, 934.
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immigration authorities. See California Actions, 2018 WL 4859528, at
*16 (finding that § 1373 “shifts a portion of immigration enforcement
costs onto the States”). The burdens imposed by the § 1373 certification
requirement are particularly onerous with respect to amici States with
large numbers of subgrantees. For example, in 2016, New York disbursed
Byrne JAG funds to over 110 subgrantees, including many towns,
counties, and local law-enforcement and social services agencies.2® And
all of the challenged conditions are unlawful under § 10228(a) because
they (1) require state officials to administer federal immigration policy
by mandating that those officials respond to federal requests for
information, and (2) require state officials to devote staff, resources, and
real property to facilitate federal agents’ access to aliens in correctional
facilities, and to continuously monitor subgrantees for compliance with

§ 1373. See Printz, 521 U.S. at 904.

28 Decl. of Michael Charles Green § 19, New York v. DOJ, No. 18-
cv-6471 (S.D.N.Y. Aug. 17, 2018), ECF No. 59.
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CONCLUSION

The Court should affirm the judgment of the district court.
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Calendar No.1080

901 CONGRESS SENATE RePORT
2d Session No. 1097

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT
OF 1967

ArriL 20, 1968.—Ordered to be printed

Mr. McCrrerran, from the Committee on the Judiciary,

REPORT

Submitted the following
together with
MINORITY, INDIVIDUAL, AND ADDITIONAL VIEWS

[To accompany 8, 817]

The Committee on the Judiciary, to which was referred the bill
(S. 917) to assist State and local governments in reducing the incidence
of crime, to increase the effectiveness, fairness, and coordination of
law enforcement and criminal justice systems at all levels of govern-
ment, and for other purposes, having considered the same, reports
favorably thereon, with an amendment in the nature of a substitute,
and recommends that the bill, as amended, do pass.

AMENDMENT

Strike out all after the enacting clause and iusert in lieu thereof
the following:
That this Act may be cited as the “Omnibus Crime Control and Safe Streets Aot

of 19687, . .
TITLE I—LAW ENFORCEMENT ASSISTANCE
DECLARATIONS AND PURPOSH

Congress finds that the high incidence of orime in the United States threatens
the peace, security, and general wolfare of the Nation and its oitizons. To prevent
crime and to Insure tho greater safety of the people, law enforcement efforts must
be botter coordinated, intensified, and made more effective at all levels of govern-
ment, - : -

Congress finds further that crime is essentially a loocal problem that must he
dealt with by State and local governments if it is to be controlled effectively.

93-198-—08——1
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1t s therefore the declared policy of the Congress to assist State and local
governments In strengthening and improving lifw ciiforcement at evory lavel by
natfonn) assistance. It Is the purpose of this title to (1) encouirage States and'iliits
of general loenl govertiment to prepare and adopt comprehensive plans based
upoh thelr ovaluation of State and local problenis of law enforcemetit; (2) authorize
rants to States and units of loeal government in order Lo finprove and strengihen
aw enforcement; and (3) encourage research and development dirceted toward
the fmprovement, of law enforcement and the development of new methods for
the prevention and reduction of crime and the detection and apprehension of

ceriminals,
Part A—LAw ENFORCEMBNT ABBIBTANCE ADMINISTRATION

See. 101, (a) There is hereby established within the Department of Justice,
under the general autliority of the Attorney General, a Law l'}niorc('m(éiit Assistance
Adminfatration (hereafter reférred to in this title as “Administration”).

(1 The Adminigiration shall ie composed of an’ Administrator of Law Enforee-
ment Assistance and two Assocliite Adrivinisirntors of Law Enforcement Assizstance,
who ghall be appointed by the President, by and with the advice and consent. of
the Sennte. No more than two members of the Administration shall be of the same
political party, and members shall be appointed with due regard to their fitness,
knowledge, and experience to perform the funetions, powers, and duties vested
in the A(lmlnipt’ratlon by this title, , ‘

(¢) It shall be the duty of the Administriation to excrelse all of the functions,
powers, and duties ereated and established by this title, except as otherwise
provided. ’ .

Pawr B--PranNing Granrs

Sec. 201, Heis the purpose of this parl (o epoojyrage States and units of general
loeal government 1o prepare and adopt comprehensive law enforcement pinns
based on their evahintion of Staty and loeal problems of law enforcement.,

See. 202, The Administration is anthorized to make grants to States, wnits of
genoral loenl governmaent, or combinations of stich States or units of local govern-
ment for preparving, developing, -or revising law enforeement plans to carry out
the purpose set forth in seetion 302: Provided, however, 'I'hat no unit. of general
loeal government or conbination of sueh miits sliall be eligible for a grant wnder
this part unless such anit or combination has a population of not less than fifiy
thousand persons. _

Skc, 203, A grant authorized under section 202 shall not exceed 80 per centum
of the total ¢oat of the preparation, developiment, or'revision of a plan,

ree, 204, ‘The Administration may advance such grants authorized under
scotion 202 upon application for the purposes deseribed. Such application shall:

() Set forth programs and aclivities designed to carry out the purposes

of section 302,
(2) Contain such information as the Administration may preseribe in

necordance with seetion 501,
Pavr C—Granrs ForR Law LNrorcEMENT Purroses

Ske. 301, It is the purpose of this part to encournge States and units of geseral
loenl goveriiment to carry out programs and projects to improve and strengthen
law enforeement. R , o

Sec. 302, (l'l?v ‘The Admjnistration is authorized to make grants to Stales, units
of general loenl government, and combinations of such States or unlts of general
lo¢gal government tg improve and strepgthen law enforcement: Provided hbwever,
That no unit of genetal loeal government or combination of such'units shall be
cligible for a grant under this part unless sueh unit or combination has a popula-
tion of not less thaufifty thousand persons,

(b) Under this part grants may be made pursiant to an applicatlon which is
approved under scetion 303 for— _ v

(1) Public proteotion, including tha developmont, demonstration, evalua-
tion, intplementition, and ‘purchaeo of methods, devices, facllities, and
cquipnient designed to improve and strengthen nw enforcement and reduce

crime in” public and privato places,
(2) Tho recruitiiig- of  law cenforcement personnel ond the training of

personnel i lnw enforcement., : _ .
(3) Public education rehiting to erhine prevention aud encouraging respect

for luw and order, inchkling education programs in schools and programs to
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INDIVIDUAL VIEWS MESSRS, DIRKSEN, HRUSKA, SCOTT,
AND THURMOND ON TITLES I, II, AND III

Since 1960, serious crimne in the United States has increased an
alarming 88 percent. This fact is cause for the gravest national concern.
+ This 18 not a partisan issue. It is an American tragedy.

In consideration of the omnibus crime bill, we have sought to
strengthen and improve the proposal sent to Congress. To a limited
extent, these efforts have been successful. The committee bill, however,

still needs further upgrading and refinement.
MiNorITY CONTRIBUTIONS

The Omnibus Crime Control Act reported by the Senate Judiciary
Committee bears an unmistakable imprint of constructive Republican
contributions. These contributions range from new substantive
provisions to perfecting technical changes.

ORGANIZED CRIME

The most significant Republican contributions to the bill are those
which increase significantly the tools and financial resources to combat
the scourge of organized crime. In this regard, two major provisions
were added at our insistence.

First, the substance of Amendment 223, introduced on June 29
1967, by Senators Dirksen, Hruska, Scott, Thurmond and several
others, has been approved. The amendment creates a categorg of
speciaf financial assistance to state and local governments. Such
assistance has two purposes:

(1) To assist in the establishment or expansion of special prosecuting
ﬁi‘oups on a local level to ferret out and prosecute the multifarious

egal activities of organized crime.

&To provide special federal assistance in establishing a coordinated
intelligence network among states including con&puterized data banks
of syndicate operations and activities. These eflorts would be under
the direction and control of State Organized Crime Councils. A special
authorization up to $15 million for fiscal year 1969 would be available

for this purpose.
ELECTRONIC SURVEILLANCE

Another major contribution to efforts to combat organized crime
is found in Title III of the committee bill. To a great degree, this title
reflects the provisions of S. 2050, the proposed Electronic Surveillance
Act of 1967, which was introduced b  Senators Dirksen, Hruska
Scott, Thurmond, Percy, Hansen and others in June of 1967. Included
in the committee bill is the formula for strict impartial court author-
ization and supervision of surveillance and a broad prohibition on
private snooping. S. 2050 was introduced in the wake of the Supremne

- Court’s decision of Berger v. New York. It was tailored to meet the
constitutional requirements imposed by that decision,

(234)
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INDEPENDENT LAW ENFORCEMBNT ASSISTANCE ADMINISTRATION

In_pursuit of one of thie sptne objectives of the block ?vrant provi-
sions, namely the preveiilion of federal domination and control of
s(ate and local law enforcehient, the Criminal Laws Snbpgmmibtge,
upon the initiative of Chairman McClellan, added n provision to its
bill for the establishment .of an independent l.aw Enforcement
Assistance Administration to adminjster the federal aid program, The
administering agency was to be headed by a three-man board ap-
ointed by the President with tlie ndvice and consent of-the Senate.
Minorily party representation was assuréd by the requirement that
one of the three men would hé a representative of the party out of
power,
The subcommittee bill provided:
In the exercise of its functions, powers, and duties, the
Administration shall be independent of the Attorney General
and other offices and officers of the Department of Justice.

'This was deemed essential Lo insure that, as much as possible, the
law enforcement assistance program would be administered impar-
tially and free from politicil piressures. Also, it was considered to be
important to refrain }rom slacing in the hands of one man the poten-
tial power of granting or denying federal financial assistance in very
large amounts to state and city law enforcement agencies.
~ It is regrettable that the provision for the independent status of
the Administration was dropped from the bill, We attempted unsuc-
cessfully to reinstate the provision in the full committee, and will
ur?e its adoption on the floor of the Senate.

. In short, we don’t want the Attorney Geueral, the so-called ‘‘Mr.
Big" of federal law enforcemerit to become the director of state and
local law enforcement as well, It is true that the Attorney General is
chief law enforcement officer of the federal government. By,’ut,»he is not
chief law enforcement officer of states or cities, We believe America
does not want him to serve in this latter capacity.

Organization and management experts may object to a dilution of
executive authority, but we want no part of a national police force.
Such dilution, if a price at all, is a small price to pay to preserve a
fundamental balance of police power.

We don’t want this bill to bécome the vehicle for the imposition
of federal guidelines, controls, and domination.

POLICE BALARY SUPPORT

_ The Administration's original proposal to Congress in early 1967
containéd a feature allowing up to one-third of each federal grant to
be utilized for compensation ‘of law enforcement personnel. In the
hearing record of both the Hotise and Senate Judiciary Committees,
this provision proved to be'quite controversial. When the House
Committee reported the bill, the provision for salary support was
dtehtateld. Commenting on this action, the committee report on page 6
stated: 4
The committes del?tpd all authority to use grant funds
authorized by the bill for the piirpose of direct compensation
to police and other law enforcement personnel other than for
training programs or for the performance of innovative
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functions. Deletion of authority to use Federal funds for
local law enforcement personnel compensation: underscores
the committee’s' concern that respon‘sigility for law enforce-
ment not be shifted from State and locdl government level.
It is anticipated that local goveriiments, as the cost for
research, innovative services, training, and new equipment
developmernts are shared by the Federal Government in the
programs authorized in the bill will-'be able to devote more
of their local .resources to the solution of personnel com-
pensation problems. The committee recognizes that adequate
compensation for law enforcement personnel is.one of the
most vexing problems in the fight against crime, .

We wholeheartedly subscribe to thie'House committee’s view. There
is indeed a grave concern that responsibility for law enforcement not
be shifted from the state and local levels. ' 1 ,

The ‘Senate Criminal Laws Subcominittee also deleteéd a similar
provision by an overwhelming vote, but subsequiently 'a somewhat
modified salary provisiori was reinstated. In modified form, up to
one-third of each grant could be madé avajlablo to phy one-half’ thé
cost of salary increases for law enforcément ‘persohne’lr;), ngen‘ with this
modification, we milist strongly oppose the provision. This is not
because we are indifferent to thé low pay of the nation’s law enforcé-
ment officers. It is hecause we fear that “he who pays the piper calls
the tune’’ and that dependence upon the féderal government for sal-
aries could be an easy street to federal domination and conttol.

In addition, this provision would not have equal application or
provide equal benefits to all law enforcement officials. In fact, most‘of
the nation’s 400,000 police officers would not be eligible because under

. the committee bill oily local jurisdictions or grougs'of local jurisdic-
tions with poptilations of more than 50,000 would be eligible to apply
for grant aid. Thus, those smaller jurisdictions, some 80 percent of the
nation’s total with 58 percent of the population, would not be eligible
for grant assistance. Who is to say that the officers of City A which
meets the population standard could receive federal salary supple-
ments whereas the officers of City B, perhaps'an adjoining community
whose popilation requiremerits do not meet the test 'coulg not qualify.

The unfairnéss of the Administration proposai becomes crystal
clear when it is considered that not all large cities and. policemen will
be beneficiaries of federal law enforcement grants. This is'so because
there is simply not ‘enough federal money-to go around. Thus, City C
which perhaps got’its application in early ‘or whose political leadership
was in favor with the Department of Justice réceived a:grant and salary
support, while City D with the same needs, the same crime problems
and same low pay scales was left out:becaise its application was tardy
or not in compliance with contemporary federal notions on what a
go?'d.» ;ppliqation should contain. What could be more manifestly
unfair : _

Finally, it should be noted that onceé salary supportlis granted, it
would be difficult if not imf)o'ssible for the federal government to
abandon its assistance, thus leaving a permanent dependence on the

federal treasury.
Triree 11

The spectre of American society—the greatest in the history of the
world—plunging into chaos as the national fabric unravels into law-
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3.

M 4500.1G
September 30, 1978

INTRODUCTION

PURPOSE. The purpose of this manusl is to provide information about
major categorical programs of the Law Enforcement Assistance
Aduinistration, authoriged by the Crime Control and Safs Streets Act
of 1968, as ssended, and the Juvenile Justice and Delinquency
Prevent {on Act of 1974, ss amended. The manual includes information
sbout discretionary grant programs, selected program field tests,
technical assistance, and training. Informatfon sbout how to spply
for asaiatance and who to contact for additional information is also
provided.

This manual is complemsnted by additional guidelines and program
snnouncements and plana, such as the Program Plan of the National
Institute of Law Enforcement and Criminal Justice, the Progrem Plan
for Statistics of cthe National Criminal Justice Information and

Statistics Service, program guidelines of the Office of Criminal

Justice Education and Training, and program anncuncementa and other
documents regarding Inceative Programs. In addition, supplements

to this manual will be publighed as new programs, such as those of

the Office of Juvenile Justice and Delinquency Prevention, are developed.

SCOPE. This manual 1s of interest to State and local criminal justice

agencies, institutions and organizations who work with criminal justice
agencies, State Planning Agencies, regional and local planning units,
and LEAA personnel.

CANCELLATION. LEAA Guideline Manual M 4500.1F, December 21, 1977,

same subject, 18 herewith cancelled.

INTRODUCTION. Many of the programs in this manual reflect the

i{mplementation of the Action Progrem Development Process in LEAA during

the past year. The Action Program Development Process iz an effort

to improve the value and effectiveness of LEAA action programs by
systematically building on knowledge about concepts, approaches,

and techniques which are successful in controlling crime and improving
criminal justice, carefully testing program concepts, demonstrating
programs which are successful, and marketing concepts through training

and technical assistance.

Programs which are currently in the stages of program design and testing
as well as demonstration, are included in this manual. Major techamical
assistance and training programs which serve to market program concepts
and techniques are also included.

LEAA programs will increasingly be developed through the Action Program
Development Process.
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5. KELATED GUIDELINES AND DOCUMENTS.
a. The described in this ssnual are supported and SUPPLeng,

by a number of ot&t 13AA prograzs. The major documenta de““ilu..

other programs and the gemeral procedures governing them inclyge,

(1) Guide for State Planning Agency Grants (effective edition
of ¥ 4100.1) which describes the procedures and requiremen,
for planning grants to Stats Criminal Justice Planning
Agencies (SPA's) supported under Part B of the Crime Controy
and Safe Streets Act of 1968, as amended, and for the
development of State comprehensive criminal justice plane
required under Part C and E of tha Crime Control Act, and

the Juvenile Justice snd Delinquency Prevention Act of 1974,
as amended.

(2) Program Plan for the National Institute of Law Enforcement

Criminal Justice (NILECJ) which describes the research,

development and tecimology transfer activities planuned for
NILRC).

(3) Program Plan for Statistics FY 1977-81 which describes LEAA's
planned statistical activities.

g

s
b A

£

(4) Law Enforcement Education Program Guideline Manual (effective
edition of M 5200.1) which describes the education assistance
program of the Office of Criminal Justice Education and

Training (OCJET).

(5) Graduate Research Fellowship Program Guideline (effective
edition of G 5400.2) which describes the procedures and
requirements for participation in the LEAA Graduate Research

Fellows Program.

(6) Guideline Manual for the Comprehemsive Data Systems Program
(effective edition of M6640.1) which describes the Comprehensive

Data Systems Program (CDS), sets forth guidelines for CDS
action plans, and indicates the purpose, available funding,
and criteria for evaluation of CDS applications.

(7) Guideline Manual for Financial Management for Planning and
Action Grants (effective edition of M 7100.1), which describes
the requirements and procedures for financial maunagement
of LEAA grants, including those set forth in this manual.

(8) Program Amnouncement for Incentive Fund Programs, which describes
the concept, background, and procedures governing LEAA's newly
developed Incentive Fund grant programs. The program
announcement will be available early in FY 1979.

Page 11
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These documents are available from LEAA, 633 Indiana Avenue, N.W.

Washington, D.C. 20531.

In addition, the National Criminal Justice Reference Service

(NCJRS) can provide a wide range of information about specific
areas of interest to the criminal justice community. Information
about these services 18 available from LEAA or directly from

NCJRS, Box 6000, Rockville, Maryland 20850.

For further information or assistance in the use of this wanual,

contact LEAA offices referred to herein or the appropriate
State Planning Agency.

LT

S M. H. GREGG

istant Administrator

fice of Planning and Management
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APPENDIX 1. GENERAL SPECIFICATIONS AND REQUIREMENTS FOR
DISCRETIONARY GRANTS

SCOPE. This appendix contains general requirements for and limits
on use of discretionary funds grants, including eligibility rules,
general requirements, prohibitions and restrictions, and other
technical requireaents.

SECTION 1. ELIGIBLE PROJECTS AND APPLICANTS

ELIGIBLE PROJECTS.

a. Applications vill normally be considered only if they fall
within the scope and coverage of programs described in Chapters 1
thirough 6 of this Manual.

b. Applicants seeking categorical funds for projects which do not
fall within the scope snd coverage of programs described in this
Marual should subait s brief pre-application or concept paper
describing the objectives, strategies, and resources required
for the proposed project, before submitting a formal application.

c. Applicants are advised that categorical funds for projects not
covered by this Manual or by the Program Plan of the National
Institute of Law Enforcement and Criminal Justice are extremely

limiced.

ELIGIBLE APPLICANTS.

a. Discretionary grants authorized under Part C (Grants for Law
Enforcement Purposes) and Part E (Grants for Correctional
Purposes) of the Crime Control and Safe Streets Act can be made

only to:

(1) State Planning Agencies;

(2) Local units of govermment;

(3) Combinations of local units of government; or
(4) Non-profit organizations.

b. Grants may be made to State agencies as co-applicants with or
subgrantees of State Planning Agencies.

App 1 Par 1
Page 1
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(b) Under special circumstances the two year requirement may
be waived by the Administrator of the Office of Juvenile

Justice and Delinquency Prevention.

d. Programs contemplating action by a particular type of law
enforcement agency, or efforts conducted for State and local

government by a university or other private agency, must have
the application submitted by either:

(1) The department of state govermment under whose jurisdiction
the project will be conducted; or

(2) 4 unit of general local govermment, or combination of such

units, whose law enforcement
encles
will execute or be benefited :; the g;:a:?tems‘ o sctividle
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SECTION 2. GENERAL REQUIRMMERTS

GRANTEE MATCHINC CONTRIBUTION. Applicants for grants authorized
under Parts C and E of the Crima Control Act (excapt Indian Tribes,
the Trust Territories, Guam, American Samoa and the Marianas) wmust
provide at least 10 percent of the total projact costs. For some
programs a larger matching contribution is required for second and
subsequent years of award.

: b .

Matching contributions muat be in caah rather than in-kind goods
and services.

Matching contributions may ba funds fram State, local or private
sources but may not include other Federal funds except where the
Federal statute governing the other funds authorizes those
funds to be used to match other Federal grants, e.g.:

(1) Funds provided by the Housing and Community Development
Act of 1974;

(2) Funds provided by the Appalachian Reglonal Development Act
of 1965; and

(3) Funds provided by the State and Local Fiscal Assistance Act
of 1972, as amended (General Revenue Sharing Funds).

Projects funded under the Juvenile Justice and Delinquency Preventi,
Act of 1974, as amended, do not require matching funds, unless
otherwise designated in the program description

Community Anti-Crime Program projects (Chapter 1, Paragraph 2) do 1
require matching funds.

For more detailed information regarding grantee matching contribut
see the effective edition of LEAA M 7100.1.

ASSUMPTION OF COSTS. It is LEAA policy that funds are awarded for

initial development and demonstration and not for long term support.

Projects will not be funded for a total of more than three years
specific justification and approval at the initial award by the
Administrator of LEAA.

Applicants must indicate as part of the initial applicatiun how
project activities will be paid for when Federal funding ceases
what plans will be made during the period of Federal funding tc
arrange for that funding. This information will be used as one
criterion for evaluating applications for funding.
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GRANT ASSURANCES. The grant assurances contained in Part V of SF 424
Application for Pederal Assistance (Appendix 6) are incorporated in
and made a part of all discretionary grant awards.

Al]l grant assurances should be reviewed carefully because they
define the obligations of grantees and their subgrantees and
express commitments that have binding contractual effect when
the award is accepted by the grantee.

b. Special Conditions. Frequently, LEAA will approve or require, as
a condition of grant award and receipt of funds, "special

conditions" applicable only to the particular project or type of
program receiving grant support. These special conditions are
tnodbe nego:;.;tedfand included in the terms of an award. Notice

and aopportunity for discusaion

Special condttions mer: will be provided to grant applicants.
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(1) Set forth spacific grant adainistration policies;

(2) Set forth LEAA regulations (e.g., written approval of
changes) ;

(3) Seek additional project information or detail;
(4) Establish spacial reporting requirements; and/or

{5) Provide for LEAA approval of critical project elements such
as key staff, evaluation deaigns, dissemination of
manuscripts, contracts, etc.

c. All grants are subject to applicable other LEAA guidelines and

regulations. Copies of these and other grant condition references
may be obtained from LEAA. Major other guidelines and regulations
are:

(1) M 7100.1, Fioancial Management for Planning and Action Grants,
which is the basic fiscal administration manual for LEAA

grants;

(2) LEAA regulations implementing the provisions of Title VI
of the Civil Rights Act of 1964 with respect to LEAA grants

(28 CFR 42.101, et, seg., Subpart C);

(3) LEAA Nondiscrimination in Federally Assisted Crime Control
and Juvenile Delinquency Program (28 C.F,R. 42. 201, et. seq.,
subpart D) and equal employwent opportunity program guidelines
(28 C.F.R., 42.301 et. seq., subpart E) with respect to
LEAA grants;

(4) Department of Justice-LEAA regulations on privacy and security
of criminal history information systems (28 C.F.R. Part 20);

(5) Department of Justice-~LEAA regulations on the Confidentiality
of Identifiable Research and Statistical Information

(28 C.F.R. Part 22).

d. The following condition applies to all grants awarded by LEAA:

"THIS GRANT, OR PORTION THEREOF, IS CONDITIONAL UPON
SUBSEQUENT CONGRESSIONAL OR EXECUTIVE ACTION WHICH MAY
RESULT FROM FEDERAL BUDGET DEFERRAL OR RECISION ACTIONS
PURSUANT TO THE AUTHORITY CONTAINED IN SECTIONS 1012(A)
AND 1013(A) OF THE CONGRESSIONAL BUDGET AND IMPOUNDMENT
CONTROL ACT OF 1974, 31 U.S.C. 1301, PUBLIC LAW 93-344,
88 STAT. 297 (JuLY 12, 1974)."
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1. Certification that chul administrative requirements dealing
with jectivea, architectural and cost data, contractual

arrangements, etc., will be made applicable to contrsctors.

J. All Applications for Paxt K funds for purposes of comstruction
or renovation of juvenile and adult correctional institutions
or facilities MUST BE submitted in accordance with Guideline
G 4063.2 (effective edition) to the national contractor to be
selacted by LEAA for clearance of the architectural plans, designs
and construction drawvings. Applications should bs forwarded
to the contractor at the same time they are submitted to the
State Planning Agency and to LEAA. In turn, the contractor
will respond to the applicant, the State Planning Agency and LEAA.

9. SPECIAL REQUIREMENTS FOR CONSTRUCTION PROJECTS.

a. Construction grants under Part C are intended to be supportive
of and supplemental to programs aimed at crime reduction and
criminal justice system improvement. Construction grants under
Part E are intended to meet the need for improved correctional
facilities, with prime emphasis on community-based correctional
facilities, and must be an integral part of a comprehensive plan
for correctional programs and facilities.

b. New construction projects will be considered for funding only
when they represent the only method available to meet program

goals of LEAA national programs or of State comprehensive plans.

c. Construction projects will be funded only when they meet critical
needs, are innovative, and when they involve approaches which are

replicable to other jurisdictions:

(1) An innovative approach to conmstruction involves special
attention to the needs of citizens who come in contact with
the criminal justice system, special attention to possible
multi-jurisdictional, regional, or multi-purpose use of
the facility, among other elements.

(2) To be replicable, projects must show how requirements for ti-
facility were developed, how the facility supported the
goals, objectives, and priorities of LEAA national programs

or State comprehensive plans, and how considerations of
program objectives were built into the cesign of the facili
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522. lication for construction projects must be made on Standard
Form 424 with LEAA Form 4000/4 (Application for Federal Assistapg,
Construction Program) attached.
Preapplications must be submitted for construction grants exceedin
$100,000 in Federal funds.

For more information on definitions and requirements with respect
to construction programs, see the effective edition of M 7100.1.

SPECIAL REQUIRIMENTS FOR GRANTS INVOLVING AUTOMATED DATA PROCESSING (ADP

In addition to the conditions set forth in this manual which apply to
all grants, grantees receiving funds for automated data processing (ADP)

must agree:

To use, to the maximum extent practicable, computer software alresdy
produced and available without obligationm.
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b. That sl] application programe will be written In Federal Standard
COBOL or ANS FORTRAN (3%!:: the nsture of the task requires &
scientific programming languags) whenever possible. Programs may
be written in ANS BASIC for alcrocomputers and sinicomputers
subject to the following conditi{ons: grsntees will regquire
hardvare vendor assurance that the BASIC lsnguage facility
{(including any extensiocns or additions to the {nstruction sat of
ANS BASIC) will be validated by the National Buresu of Standarde
validation routine; extensions to the ANS BASIC instruction will
be limited to those instructions sgreed upon by mutusl agreement
after consultation with at least three hardward manufacturars;
prograea applicstions, whether new or tranaferred, will run on
the hardware of at least three manufacturers.

c. That grant funds will not be used for lesss, maintenance, or

engineering costs of proprietary spplications software packages
without specific, prior approval of LEAA.

d. That all computer software written under the grant will be made

available to LEAA for transfer to authorized users in the

criminal justice community without cost other thsn that directly
associated with the tranafer and that the system will be documented in
sufficient detail to enable a competent data proceseing staff

to adapt the system, or portions thereof, to usage on a computer

of similar size and configuration, of any manufacturer.

e. To provide a complete copy of documentation, upon request, to the
Systems Development Division, National Criminal Justice
Information and Statistics Service, LEAA. Documentation will
include, but oot be limited to, Systems description, Operating
Instructions, User Instructions, Program Maintenance Instructions,
input forms, file descriptions, report formats, program listings,
and flow charts for the system and programs. Grantee agrees to
produce system documentation for this grant in accordance
with Federal Information Processing Standards (FIPS PUB 38).

f.. To incorporate the provisions of all applicable conditions of the
grant into all requests for proposal (RFP), requests for
quotation (RFQ), information for bid (IFB), and comtracts utilizing
funds from the grant in order that contractors concerned will be

guided by the LEAA requirements.

g- That conversion cost 1in itself will not be used to justify sole
source procurement of ADP equipment.

11. SPECIAL REQUIREMENTS FOR MULTI-STATE OR MULTI-UNITS PROJECTS. Several
discretionary programs encourage multi-State, regional, or cooperative
projects involving multiple units of State or local government.

a. Unless otherwise indicated in the specifications for a particular
program, applications may be made by:
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‘violations. In accordance with the provisions of

. 3:.:1::: .::‘l:: Act (42 U.S.C. 1857) as amended by Public Law
91-604, the Federal Water Pollution Act (33 U.S.C. 1251 et seq.)
as amended by Public Law 92-500 and Executive Order 11738, grauts,
subgrants or contracts cannot be entered into, reviewed or
extended with parties convicted of offenses under these lavs.

b. Relocation Provisions. In accordance with the provisions of the
Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, P.L. 91-646, 84 Stat. 1894, and the
regulations of the Department of Justice (effective edition
of LEAA Guideline G 4061.1, Relocation Assistance and Payments):

(1) The applicant and State Planning Agency shall assure that a7
g:og:;m tlnlxder which LEAA financial assistance is to be used X
a'l or part of the cost of any program or project whic
results in displacement of any indi val siness
and/or farm shall provide tha{: rdividual fantly, bu

(a) :ci;:hi: a]:lreaommbl.e period of time prior to displacepett
dwell)linssewg;‘l:ent- safe, and sanitary replacement
be available to displaced persons in

accordance with
Attorney GeneraI?UCh regulations as 1ssued by the
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Fair and reasonable relocation payments and assistance
shall be provided to or for dieplsaced persons as are
required in such regulations as are issued by the
Attorney General;

Relocation or assistsnce programs shall be provided for
such persons in accordance with such regulations issued
by the Attorney General;

The affected persons will be adequately informed of
the available benefits and policiea and procedures
relating to the payment of monetary bemefits; and

(2) Such assurances shall be accompanied by an analysis of the
relocation problems involved and a specific plan to resolve
such problems.

c. Eunvironmental lmpact.

(1) The National Environmental Policy Act of 1969 established
envirommental review procedures to determine 1f a proposed
LEAA funded progtam or project is a "major Federal action
significantly affecting the human enviromment." Each
proposed action listed below must include an environmental

evaluation.

(a) New construction.

(b) The renovation or modification of a facility which leads
to an increased occupancy of more than 25 persons.

(c) The implementation of programs involving the use of
pesticides and other harmful chemicals.

(d) The implementation of programs involving harmful radiation
(x-rays, etc.).

(e) Research and technology whose anticipated or intended
future application could be expected to have a potential
effect on the environment.

(f) Other actions determined by LEAA to possibly have a

significant effect on the quality of the environment.
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(2) A determination shall thereafter be made by the responsible
Federal officiel ss to whether the action will have a
significant effect on the enviromment requiring the preparation
of an environmental analysis (a draft envirommental impact
statement) or vhether a negative declaration can be filed.

(3) An envirommental evaluation is a report of the envirommental
affectas of the proposal and should consist of questions and
parrative snewers as well ss supporting documentation that
substantistes conclusiocuns,

(4) An enviroomental anslysis muat be submitted with the original
application in cases where the proposed action would
significantly affect the enviromment. It will be utilized
in the preparation of a draft environmental impact statement.

(3) A negstive declaration will be filed by
LEAA if the environmental evaluation does not indicate
s significant envirommental impact.

(6) Environmental Analysis Impact and Negative Declaration forms
are available from Grants and Contracts Management Division,
Lav Enforcement Assistance Administration, 633 Indiana Avenue,
Washington, D.C. 20531.

Historic Sites. Before approving grants involving comstructionm,
renovation, purchasing or leasing of facilities LEAA shall consult
with the State Liaison Officer for Historic Preservation tao '
determine if the undertaking may have an effect on properities
listed in the National Register of Historic Places. If the
undertakings may have an effect on the listed properties,

LEAA shall notify the Advisory Council on Historic Preservation.

A-95 Notification Procedures. Applicants must notify appropriate
aregwide and State Clearinghouses of their intent to apply for
Discretionary Grants, in accordance with LEAA's A-95 requirements

(28CFR Part 30).

Flood Disaster Protection Act of 1973, Pub. L. 93-234, 42 U.S.C.
B4001, et seq, LEAA will not approve any financial assistance

for comstruction purposes in any area that has been identified

by the Secretary of HUD as an area having special flood hazards un
the commnity in the hazardous area is them participating in the
National Flood Insurance Program. ’

Rehabilitation. In accordance with the Rehabilitation Act of

1973 (P.L. 93-112), no otherwise qualified handicapped individual
in the United States, as defined in Section 7(6) of that Act,
shall, solely by reason of his handicap, be excluded from
participation in, be denied the benefits of, or de subjected to
discrimination under any program or activity receiving Federal
financial assistance.
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h. Safe Drinking Water Act, Pudb. L. 93-523, 42 U.S.C. 8300f, et seq.
If the Administrator of the Enviroumeantal Protection Agency
determines that an area has an aquifier (a water-bearing stratum
of permeable rock, send or gravel) which ie the sole or principal
source of drinking water for an area, and which if contaminated
would create a significant haserd to public hesalth, he shall publish
notice of that determination in the Fedaral Register. After
publication of such notice, no coumitment of Federal financial
assistance (through a grant, contract, loan or otherwise) may
be entered into for sny projact which the EPA Administrator determines
may contaminate such an aquifier. Any prospactive subgrantee
of Parts C and E funds shall assure that the project will have
no effect on an aquifier so dssignated by the EPA Administrator.

1. Endangered Species Act of 1973, Pub. L. 93-205, 16 U.S.C.
F1531, et seq. The Secretary of Interior shall publish in the
Federal Regiscer, and from time to time he may by regulations
revige a 11ist of species determined by him or the Secretary
of Commerce to be endangered species and a liet of all epecies
determined by him or the Secretary of Commerce to be threatened
species, Each list shall refer to the species contained therein
by scientific and common name and shall specify with respect
to each such specie over what portion of ite range it is endangered
or threatened. Any prospective recipient of LEAA funds shall
certify in writing prior to a grant award that the proposed action
will not jeopardize the continued existence of an endangered
specie or a threatened specie or result in the destruction or
modification of the habitat of such a specie.

j. Wild and Scenic Rivers Act, Pub. L. 90-542, 16 U.5.C. 81271,
et seq. LEAA must notify the Secretary of the Interior and, where
National Forest lands are involved, the Secretary of Agriculture
of any activities in progress, commenced or resumed which affect
any of the rivers specified in the Wild and Scenic Rivers Act.
Any prospective grantee or subgrantee of LEAA grant funds will
certify in writing that LEAA will be notified if any of the
designated rivers are or will be affected by any program or project .

k. Fish and Wildlife Coordination Act, Pub. L. 85-624, 16 U.S.C. B661,
et. seq. LEAA must notify the Fish and Wildlife Service of the
Department of Interior and the head of the State administrative
agency exercising administration over the wildlife resources of the
State wherever the waters of any stream or other body of water
are proposed to be diverted or controlled by LEAA, a
grantee, or subgrantee. Any prospective recipient of LEAA grant
funds will certify that LEAA will be notified if any of the actior
specified in 16 U.S.C. 8662(a) are anticipated.
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(2) Whoever knowingly and willfully falsifies, conceals, or covers
up by trick, scheme, or device, any waterial fact in any
application for sssistance submitted pursuant to the Act
or in any records required to be maintained pursuant to the
Act shall be subject to prosecution under the proviaions of
Section 1001 of Title 18, United Statss Coda.

(3) Any lav enforcement and criminal justice program or project
underwritten, in whole or in part, by any grant or contract
or other fors of assistance pursuant to the Act, wvhether
received directly or indirectly from the Administration, shall
be subject to the provisions of 8sction 371 of Title 18,

United States Code.
SECTION 4. PROHIBITIONS AND RESTRICTIONS

LETHAL WEAPONS, AMMUNITION AND RELATED ITEMS. LEAA Discretionary
Funds may not be used to purchase lethal weapons, ammunition, armored
vehiclea, explosive devices, and related items.

MEDICAL RESEARCH AND PSYCHOTHERAPY. LEAA discretionary funds may
not be used for medical research or for the use of medical procedures
which seek to modify behavior by weans of any aspect of psychosurgery,
aversion therapy, chemotherapy (except as part of routine clinical
care), and physical therapy of mental disorders. Such proposals
should be submitted to the Secretary of the Department of Health,
Education and Welfare for funding consideration. This policy does
not apply to programs involving procedures generally recognized and
accepted as not subjecting the patient to physical or psychological
risk (e.g., methadone maintenance and certain alcoholism treatment
programs),, specifically approved in advance by the Office of the
Administration, LEAA, or to programs of behavior modification which
involve envirommental changes or social interaction where no medical

procedures are utilized.

EXPENDITURES FOR PERSONNEL.

a. Not more than one-third of any discretionary grant may be
expended for compensation of police or other regular law
enforcement and criminal justice personnel, exclusive of
time engaged in training programs or in research, development,
demonstration, or other short term programs.

b. Indian manpower projects not exceeding 24 months duration are
excepted from this restriction.

App 1 Par 12
Page 15
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PUBLIC LAW 96-157—DEC. 27, 1979 93 STAT. 1167
Public Law 96-157
96th Congress
An Act
To _restructure the Federal Law Enforcement Assistance Administration, to assist _Dec. 27, 1979
State and local governmentas in improving the quality of their justice systems, and [S. 241]
{for other purpoees.

Be it enacted by the Senate and House o{ Rgfmsent_atim of the )
United States of America in Congress assembled, That this Act maybe Justice System

cited as the “Justice System Improvement Act of 1979"". k‘;f;‘;"f@gn‘
Sec. 2. Title I of the Omnibus Crime Control and Safe Streeta Act of 43 sc %701
1968 is amended to read as follows: note.
“TITLE I—JUSTICE SYSTEM IMPROVEMENT
“TABLE OF CONTENTS
‘‘Declaration and purpose.

“PART A—LAW ENPORCEMENT ASSISTANCE ADMINISTRATION

“Sec. 101. Establishment of Law Enforcement Assistance Administration.
“Sec. 102. Duties and functions of Administrator.
“Seec. 103. Office of Community Anti-Crime Programs.

“Paxr B—Nartonay InstrruTe oF Justice

“Sec. 201. National [nstitute of Justice.

“Sec. 202. Establishment, duties, and functions.

“Sec. 203. Authority for 100 per centum grants.

“Sec. 204. National Institute of Justice Advisory Board.

“Parr C—BuURERAU oF JUSTICE STATISTICS

“Sec. 301. Bureau of Justice Statistics.

“Sec. 302. Establishment, duties, and functions.

“Sec. 303. Authority for 100 per centum ta.

“Sec. 304. Bureau of Justice Statistics i Board
“Sec. 305. Use of data

*'Parr D—FoamuLa GRANTS

“Sec. 401. Description of program.

“Sec. 402. Eligibility.

“Sec. 403. Applications.

“Sec. 404. Review of applications.

*“Sec. 405. Allocation and distribution of funds.

“Paxr E—NATIONAL PriorITY GRANTS

e, 508 berrecs of f nal

“Sec. ntage of appropriation for national priority grant program.
“Sec. 503. Procedure for designating national priority programs.

“Sec. 504. Application requirements.

“Sec. 505. Criteria for award.

“ParT F—DiscrrTioONARY GRANTS

“Sec. 601. Purpose.
“Sec. 602. Percentage of appropriation for discretionary grant program.
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PUBLIC LAW 96-157—DEC. 27, 1979 93 STAT. 1187

“(f) To be eligible for funds under this part all eligible jurisdictions Funds,
shall assure htfe participation of citizens, and neighborhood and eligibility.
community organizations, in the a;iplication Process. ul:l'i:‘ﬁnnt may
be made pursuant to this part unless the eligible jurisdiction has
provided satisfactory assurances to the Administration that the
applicant has— . .
*“(1) provided citizens and neighborhood and community orga-
nizations with adequate information concerning the amounts of
funds available for proposed programs or projects under this
title, the range of activities that may be undertaken, and other
imPortant pmmm requirements; .
*(2) provided citizens and neighborhood and community orga-
nizations an opportunity to consider and comment on priorities
set forth in the application or amendments; =~ ]
*(3) provided for full and adequate participation of units of
local government in the performance of the anal(ims and the
establishment of priorities required by subsection (bX1XA); and
“(4) provided an opportunity for all affected criminal justice
agencies to consider and comment on the proposed programs to
be set forth in the application or amendments. .
The Administrator, in cooperation with the Office of Community Application
Anti-Crime Programs, may establish such rules, ations, and Process, rules.
procedures as are necessary to assure that citizens and neighborhood
and community organizations will be assured an opportunity to
participate in the application process.

“APPLICATIONS

“Sec. 403. (a) No grant may be made by the Administration to a 42 USC 3743.
State, or by a State to an eligible recipient pursuant to part D, unless
the application sets forth criminal justice programs covering a three-
year period which meet the objectives of section 401 of this title. This
application must be amen annually if new programs are to be
added to the application or if the programs contained in the original
application are not implemented. The application must include— Contenta.
*“(1) an analysis of the crime problems and criminal justice
needs within the relevant jurisdiction and a description of the
cluding a specic statetnent of huw the programs are expected
inclu as c men programs are e
to advance the objectives of section 401 of this title and meet the
identified crime problems and criminal justice needs of the

jurisdiction;
*(2) an indication of how the relate to other similar
State or local programs directed at the same or similar problems;
*(8) an assurance that following the first fiscal year covered by
an application and each fiscal year thereafter, the applicant
shall submit to the Administration, where the applicant is a
State, and to the council where the applicant is a agency,
the judicial coordinating committees, a nongovernmental
grantee, or a unit or combination of units of local government—
‘(A) a performance report concerning the activities car-
ried out pursuant to this title; and
“.(B_)_anaueumen_tbythegpplicantofthe impact of thoee
activities on the objectives of this title and the needs and
objectives identified in the applicant’s statement;
‘(4) a certification that Federal funds made available under
this title will not be used to supplant State or local but will
be used to increase the amounts of such funds that d, in the
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93 STAT. 1188 PUBLIC LAW 96-157—DEC. 27, 1979

absence of Federal funds, be made available for criminal justice
activities;

“(5) an assurance where the applicant is a State or unit or
combination of units of local government that there is an
adequate ehare of funds for courts and for corrections, police,
prosecution, and defense programs;

“(6) a provision for fund accounting, auditing, monitoring, and
such evaluation procedures as may be necessary to keep such
records as the Administration shall prescribe to assure fiscal
control, proper management, and efficient disbursement of funds
received under this title;

“(7) a provision for the maintenance of such data and informa-
tion and for the submisgion of such reports in such form, at such
times, and containing such data and information as the Adminis-
tration may reasonably require to administer other provisions of
this title;

“(8) a certification that its programs meet all the requirements
of this section, that all the information contained in the applica-
tion is correct, that there has been apﬁropriate coordination with
affected agencies, and that the applicant will oomplIva with all
provisions of this title and all other applicable Federal laws. Such
certification shall be made in a form acceptable to the Adminis-
tration and shall be executed by the chief executive officer or
other officer of the applicant qualified under regulations promul-
gated by the Administration; and

*(9) satisfactory assurances that equipment, whose purchase
was previously made in connection with a é)ro%:-am or project in
such State assisted under this title and whose cost 1n the
aggregate was $100,000 or more, has been put into use not later
than one year after the date set at the time of purchase for the
commencement of such use and has continued in use during its
useful life.

“(b) Applications from judicial coordinating committees, State
agencies, and other nongovernmental grantees do not have to include
the crime analysis required by subsection (aX1) but may rely on the
crime analysis prepared by the council.

“REVIRW OF APPLICATIONS

Financial “Sec. 404. (a) The Administration shall provide financial assistance
mg&*h . to each State applicant under this part to carry out the programs or
’ projects submitted by such applicant upon determining that—

“(1) the application or amendment thereof is consistent with
the requirements of this title;

‘(2) the application or amendment thereof was made public
prior to submission to the Administration and an cpportunity to
comment thereon was provided to citizens and nei rhood and
community groups; an

“(8) prior to the approval of the application or amendment -
thereof the Administration has made an affirmative finding in
writing that the program or project is likely to contribute
:gfi:c:_itvlely to the achievement of the objectives of section 401 of

itle.
Each ﬁlicaﬁon or amendment made and submitted for approval to
the Administration pursuant to section 403 of this title shall be
deemed approved, in whole or in part, by the Administration within
i days after first received unless the Administration informs
the applicant of specific reasons for disapproval.
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But Congress also hears another voice from the public, and most:
of them say cut our taxes, cut our expenditures, let us get sensible:
about this thing so that we will have a little to live on and save a.
little for our children to go to school and retirement and so on.
So Congress is listening, but they are listening to different parts,
perhaps, of the people’s cry.

Mr. Reen. We are well familiar with this, Mr. Chairman.

I think you will agree with me that the eriminal justice system
and especially the prisons and jails, constitute a stronghold for our
society. Now, there are those who would breach that stronghold..
There are those who for their own reasons would eliminate prisons,
would denigrate the activities that go on in jails and prisons. T
propose to you, Mr. Chairman, that if this stronghold is breached,.
we will no longer have a society. And whatever the cost is, within
reason, we must some way or other provide the reasonable resources.
for sustaining that stronghold in conformity with our constitutional
and our good American expectations.

Senator Hruska. Well, it is associations like your which could do
much to stir public thought and also, hopefully, some action along-
these lines that you have described so well.

Mzr. Reep. We are trying, sir.

Senator Hruska. So give the greetings of the subcommittee to-
your associates in that association. Tell them to be of good cheer..
We are going to do the best we can.

Mr. Reep, Thank you, sir.

Senator Hrusra. And thanks for your help.

Our final witness for the day is Richard W, Velde who is Admin~
istrator of the Law Enforcement Assistance Administration.

Mr. Velde, some time ago you appeared here and gave us the-
opening scenario of these hearings. Since then we have had many
witnesses and many points of view expressed in this forum. I know-
vou have followed those hearings and the testimony very carefully
and methodically, and the size and the scope of your 26-page state-
ment indicates as much.

I know it would be helpful—the statement is.long, and yet, in
having read it last night and early this morning I suggest it would
be a good reference work to those who have any specific ideas or-
criticisms to voice; because for every action there is a reaction,.
and we know that. We had some in the last 2 minutes.

We have had a subject that is dear to your heart—namely, the
idea that there are so many guidelines that they are oppressive:
and frustrating and burdensome, and they never cease to come. I’
know you will in due time address yourself to that.

We welcome you here once again, and we will print in the record’
this statement that you have submitted in its entirety.

You may now proceed in your own fashion, to highlight it or-
skip-read it, as you choose.

[The material referred to follows:]

ADDITTIONAL STATEMENT OF RICHARD W. VELDE, ADMINISTERATOR, LAW EXNFORCE--
MENT ASSISTANCE ADMINISTRATION, CONCERNING LEGISLATION WHICH WoULD
AMEND THE OMNIBUS CRIME CONTROL AND SAFE STREETS AcT oF 1968

Mr. Chairman, I appreciate your invitation to again appear before tpe-
Subcommittee on Criminai Laws and Procedures in my capacity as Adminis--
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Section 801(d) provides that not more than one-third of apy Part C grant
awarded to a state may be expended for compensation of police and other
regular law enforcement and criminal justice personnel. The one-third salary
provision was included in the Safe Streets Act because the Congress was con-
cerned that responsibility for law enforcement not be shifted from state and
local governments to the Federal Government. In addition, federal funds
might supplant state and locai efforts, instead of supplementing them.

In a few instances, remarks have been directed to the Subcommittee to the
effect that there is excessive “red tape” Involved in the administration of
the LEAA grant program. While in some cases, regrettable and unforeseen
difficulties have arisen and caused delay to certain applicants, I believe the
Subcommittee will find that overall the program has been administered ef-
fectively and efficiently.

Prior testimony before the Subcommittee made reference to 1,200 pages of
guidelines issued by LEAA to implement a 23 page Act. Such statements
can be very misleading. LEAA has implemented the statute in a manner con-
sistent with the intent of Congress in establishing the block grant program.
Much of the material contained in guideline manuals is informatiopal. In-
cluded are such items as reprints of the statute, OMB circulars, standard
application forms, reporting forms, fund allocation tables, and address lists.
Ali this material is provided for the convenience of the user, not to impose
additional burdens on applicants, as one might be led to believe.

An example of the manuals issued by LEAA is the most recent edition of
the “Guide for Discretionary Grant Programs.” This manual, which is LEAA’s
largest program guideline document, has 224 pages of requirements and
specifications. However, the specifications are for numerous different cate-
gories of programs. Any particular applicant would need only refer to the
two or three pages under which funds were being sought, and a few pages
of general requirements. In addition to the guideline requirements, the manual
<contains 15 informational appendices.

It should be noted that some of the information provided in LEAA guide-
line manuals relate not to requirements arising out of LEAA's legislation, but
to other federal statutes which have been passed to deal with crucial issues
©of national concern. Examples of such statutes which may be considered by
some critics to be LEAA “red tape,” but over which we have no control, are
the National Environmental Policy Act, the Clean Air Act, the Federal Water
Pollution Control Act, the National Historic Preservation Act, the Uniform
Relocation Assistance and Real Property Acquisition Act, and the Safe Drink-
ing Water Act. Thus, it is unfair to single out LEAA as the cause for many
requirements being imposed on those seeking assistance.

As you know, Mr. Chairman, provisions have been added to LEAA’s enabling
legislation which help assure swift action., By law, LEAA must approve or
disapprove state comprehensive plans within ninety days of submission. State
planning agencies must act on subgrant applications within ninety days of
their receipt. LEAA bas adopted a similar ninety day rule for consideration
of any discretionary grant applications. I might add, Mr. Chairman, that there
have been well over 100,000 grants made during the course of the LEAA
program, with the number of applicants far exceeding that figure.

With regard to the application forms themselves, LEAA uses the standard
forms for federal grant programs, prescribed by the Office of Management
and Budget, in its discretionary grant program. This assures uniformity for
-all such applicants.

To clarify provisions of LEAA’s enabling legislation and provide guidance
on application, award, and grant administration procedures, a number of
guideline manuals have been issued. Program manuals give information on
programs and projects for which funds are available and guidance to
prospective grantees about the steps to be taken in making application for
funds. The manuals also give guidance to grantees on their responsibilities of
applicable federal laws and regulations. Additionally specified are monitoring
and evaluation policies and procedures.

Guideline manuals have also been issued to provide direction regarding
specific issues concerning which grantees often require assistance. Examples
are our audit guide, financial guide, and equal opportunity guidelines. Without
the detailed information provided in these manuals by LEAA, many problems
could arise for grantees which could only otherwise be resolved on a case-by-
case basis, a very time consuming proposition.
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Finally in this regard, Mr. Chairman, it should be pointed out that the
LEAA program is essentially one administered by the states and by local
governments. These jurisidictions all may have requirements which affect
the management of the program, perhaps causing delay to applicants for
funds. If inefficient management techniques are the cause of problems, LEAA
may be able to provide the technical assistance necessary to upgrade capa-
bilities and initiate effective technigues. In fact, we have taken such action
in several instances. However, it would be inappropriate for LEAA to other-
'weidse dictate to these jurisdictions the nature of their administrative pro-
cedures.

Representatives of state court systems appearing before the Subcommittee
have taken issue with LEAA’s estimate of the percentage of funds which goes
for court programs. You will recall, Mr. Chairman, that we have indicated
that courts projects receive in the neighborhood of 16 percent of LEAA pro-
gram funds. Others, however, have voiced the opinion that the actual courts
funding level is 6 or 7 percent, and have been critical of the fact that LEAA
includes in the total such items as defense and prosecution projects.

It Is extremely Qifficult to credit LEAA funds to exclusive program cate-
gories such as police, courts, or corrections. This is particularly true since as
much as 40 percent of LEAA grants benefit muitiple components of the crim-
inal justice system. Criminal justice training academies receiving LEAA
‘support are one example of this multi-component thrust. One week, courses
may be given to prosecutors, one week to police officers, one week to pro-
bationary officers, and another week to judicial representatives.

Another example is the funding provided to support eriminal history infor-
mation systems. Such systems are used by nearly all elements of the criminal
justice system, including police, the courts, and correctional agencles. There
is no accurate way to assign a specific amount of these dollars to particular
program categories.

Another difficulty in this regard is one of definition. There is a bona flde
difference of opinion as to what actually is a court program. Certain projects
‘to assist prosecution, defepse, and probation functions have been characterized
by LEAA as courts projects. Advocates of increased funding for the courts
feel, however, that only those projects which directly benefit court operations
he included in the deflnition, with other efforts being listed separately, per-
haps as a new category.

LEAA is now attempting to resolve these differences and provide a discrete
apportionment of all funding for courts projects under definitions acceptable
to all interested parties. A special task force of judiclal leaders and tech-
nicians has been commissioned to develop acceptable working definitions for
categorizing projects, apply these definitions to LEAA project expenditure
data, and determine the percentage of LEAA funds devoted to courts projects.

The last issues I would like to address are criticisms of the LEAA program
which trouble me deeply. I am troubled not only because the criticisms are
felt to be inappropriate and unwarranted, but because of the manner in which
they were presented to the Subcommittee. Certain of the comments supporting
the criticlsms were misleading and incomplete, while other statements would
clearly be shown not supported by the facts if careful investigation were under-
taken. It is iny hope that the Subcommittee, for the reasons I will discuss, will
not be misled in its deliberations with respect to the LEEAA program as a re-
sult of this testimony.

One issue which wasg raised in tbe testimony concerned certain aspects of
L.EAA’x eivil rights compliance effort. Because the organization which the wit-
ness represents is, and was at the time of the prior testimony, engaged in
Jitigation with LEAA on these very matters. it would be highly inappropriate
for me to discuss the substance of those particular remarks in this forum.
T.EAA is now preparing its response to the allegations involved in the litiga-
tion and will be most happy to provide the Subcommittee with a copy when
formally submitted to the court. Needless to say, ILEAA helieves it is very
effectively enforcing its civil rizhts responsibility, and it is felt that the results
of litigation will clearly establish this fact.

LEAA’s role in the development of information systems and the impact of
such systems upon individual privacy was also called into question by this
same witness. For the full information of the Subcommittee. I would like to
hriefly describe LEAA’s involvement in the area of criminal justice informa-
tion systems.
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Mr. Conyers. Having said that, we now recognize and welcome
Associate Deputy Attorney General Walter M. Fiederowicz; Assistant
Attorney General, Ms, Patricia M. Wald ; General Counsel for LEAA .
Thomas Madden; the Acting Director of the National Institute o‘f
Law Enforcement, Blair Ewing; Mr. James Gregg, Acting Adminis-
trator of LEAA, and Paul Nejelski, also & member of the task force
study group.

o welcome you all, ladies and gentlemen. We know that the Dep-
uty Attorney General has sent a prepared statement, and we would
welcome you to proceed with it in your own way.

TESTIMONY OF WALTER M. FIEDEROWICZ, ASSOCIATE DEPUTY
ATTORNEY GERERAL, ACCOMPANIED BY PATRICIA M. WALD,
ASSISTANT ATTORNEY GENERAL FOR THE OFFICE OF LEGISLA-
TIVE AFFAIRS; BLAIR G. EWING, ACTING DIRECTOR OF THE
NATIONAL INSTITUTE OF LAW ENFORCEMENT; PAUL A. NEJEL-
SKI, OFFICE OF IMPROVEMENTS IN THE ADMINISTRATION OF
JUSTICE; THOMAS J. MADDEN, GENERAL COUNSEL, LAW
ENFORCEMENT ASSISTANCE ADMINISTRATION; AND JAMES M. H.
GREGQ, ACTING DIRECTOR OF THE LAW ENFORCEMENT ASSIST-
ANCE ADMINISTRATION . :

Mr. Freperowrcz. Although the Deputy Attorney General cannot
be here today, I would like ﬁis statement introduced in the record.

I also have a prepared statement, fairly lengthy, of which I would
like to read excerpts and have the full statement introduced in the
record, with your permission.

Mr. Conyers. All of the prepared statements will be incorporated
into the record.

; 1[IThe] prepared statements of Messrs. Fiederowicz and Flaherty
ollow:

STATEMENT oF PETER F. FLAHERTY, DEPUTY ATTORNEY GENERAL, DEPARTMENT OF
JUBTICE

The hearings which your Committee has scheduled to discuss the Department
of Justice Study Group “Report to the Attorney General” come at a most op-
portune time because the Department {3 currently evaluating the recommenda-
tions contained in the Report for restructuring the Law Enforcement Assistance
Admiaistration.

Attorney General Bell and I have assigned a high priority to the improvement
of the effectiveness and respunsiveness of the Department of Justice's program
of assistance to state and local governments for crime control and eriminal

~ Justice system improvemesut. Among our initiatives in this area was the ereation
of the Study Group and our charge to the Group that it present for our considera-
tion recommendations for change in the program.

On June 23, 1977, the Study Group submitted its Report to Attorney General
Bell and me. On June 30, 1977, the Attorney General publicly released the Report
and asked for specific cormments on the Report for a period of sixty days be-
glaning on July 1, 1977.

In response to the Attorney General’s request for public comment, the Attorney
General and I have recefved a number of letters and reports which cogently dis-
cuss the LBAA program and its future. I find this response heartening. As the
Attorney General noted in releasing the report: “Crime is a problem which
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touches every one of us. A Federal role in this area must be shaped with the
greatest possible participation of the American people and their elected leaders.”

At thistime and until the end of the sixty-day comment period, the Attorney
General and I wiil be studying the “Report to the Attorney General,” as well as
the various documents that we receive in response to the Attorney General's rc-
quest for commentary upon the Report.

1 know that the hearings which your Committee has scheduled will enhance
the quality of the discussion of the issues raised in the Study Group’s “Report
to the Attorney General” and will assist Attorney General Bell and me to evalu-
ate the Report and the issues which it addresses.

The Attorhey General and I look forward to working closely with you to re-
solve those issues.

STATEMENT oy WALTER M. FIEDFEROWICZ, OFFICE OF THE ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr. Chairman, I want to take this opportunity on bebalf of the Department of
Justice and the members of the Study Group to thank you for thia opportunity to
appear before your Committee to discuss its “Report to the Attorney General”
regarding the restructuring of the Law Enforcement Assistance Administration.

The Attorney General has made the {mprovement of the Law Enforcement
Assistance Administration and {ts programs one of his top priorities. In April
of this year, he organized the Study Group and asked it to conduct a compre-
hensive review of the present LEAA program and to uudertake a basic rethink-
ing of the Department of Justice’s program of assistance to state and local gov-
ernments in erime control and criminal justice system improvement. On June
23, 1977, the Study Group submitted its Report to the Attorney Ceneral and the
Deputy Attorney General. On June 30th, because of his belfef tnat a “Federal
role in this area must be shaped with the greatest possible participation of the
American people and their elected leaders,” Attorney General Bell publicly dis-
tributed the Report and solicited comments concerning the Report.

During the comment period, which extends through the end of August, the
Attorney General and the Deputy Attorney General will be considering the Study
Group's recommendations and the comments they receive from public officials
and the general public. Only after such a process has been completed will the
Attorney General and the Deputy Attorney General adopt a position concerning
the recommendations contained in the “Report to the Attorney General’. Accord-
ingly, I would like to emphasize that the conclusions and recommendations of
the Study Group in its “Report to the Attorney General” do not necessarily re-
flect the officlal views of the Department of Justice on the issues addressed in
the Report. Similarly, I would like to emphasize that at these hearings my col-
leagues and I can speak only on behalf of the Study Group and not on behalf of
the Department of Justice.

Today, I would like to briefly outline the process followed by the Study Group
in examining the LEAA program and to highlight the key findings contained in
the Report. In the session scheduled for Thursday it is my understanding that
;\": wrltll be asked to discuss the specific recommendations contained in the

port.

Serving with me on the Study Group were gix individuals who have had a
wide range of experience in and out of government. Patricia M. Wald, Assistant
Attorney Generall for the Office of Legislative Affairs, has among numerous other
activities, served as a member of the President’s Commission on Crime {n the
District of Columbia, as a consultant to the President’s Commission on Law En-
forcement and Administration of Criminal Justice and on the Executive Commit-
tee of the Juvenile Justice Standards Project IJA-ABA.

Ronald L. Gainer currently serves as Deputy Assistant Attorney General for
the Office for Improvements in the Administration of Justice. Prior thereto, Mr.
Galner served as an attorney in the Criminal Divislon of the Department of Jus-
tice and as Director of the Department’s Office of Policy and Planning. In these
positions, Mr. Gainer has had an opportunity to wotk on a number of criminal
justice matters on a policy-making level and to review the operations of the
LEAA program for the Department of Justice.

Paul A. Nejelski, Deputy Assistant Attorney General for the Office for Im-
provements in the Administration of Justice, was employed by LEAA in its Na-
tional Institute of Law Enforcement and Criminal Justice in 1969 and 1970. He
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“In summary, then, the lessons of the past nine years of the LEAA program
have been mixed. The comprehensive review undertaken by the Study Group
led to the conclusion that there i8 the need for a major restructuring of the
Justice Department's program of assistance to state and local governments for
crime controi’ and criminal justice improvements. This major restructuring
must take place fn the context of both the positive as well as the negative lessons
of the past. LEAA was always viewed as an experiment. 1t is time now to cap-
italize on the lessons of nine years of experience and design a befter Federal
response to the natlon's erime probiem.”

I3nsed upon its review of the LEAA program and its findings, the Study Group
identified certaln major issues pertinent to the future of LEAA, and made recom-
mendations to the Attorney (Gencral concerning those issues. Mr. Nejelski con-
curred only with recommendations Nos. 1 and 2 of the Report.

As I mentioned at the outset, the Attorney General and the Deputy Attorney
General are reviewing the Report. Over 3,000 coples of the Report have been dis-
tributed for public comment. A listing of the individuals and groups svho have
recelved copies of the Report i8 attached to my testimony. The Study Group will
be reviewing and analyzing responses to the Report, as will the staff of the At-
torney Generai and the Deputy Attorney General. Your hearings come at a most
opportune time to assist the Department of Justice in its evaluation of LEAA
and its future,

My coleagues and I would be pleased to attempt {0 respond to any questions
the Committee may have,

DISTRIBUTION OF THE REPORT TO THE ATIORNEY OENERAL

As of this date, over 3,000 copics of the report have been distributed among
tlie following groups:
(a) All members of the U.8. Congress. -
‘L) All Governors.
tc) All State Attorneys General.
(d) All State Chiefs Justice.
(e) The Mayors of the 120 Largest Cities.
(/) All State Planning Agencies under the LEAA Program,
(g) All major national interest groups including:
(1) National Governors Conference;
(2) National Assoclation of Criminal Justice Planning Dlrectors;
{3) National Association of Regiongl Councils ;
(1) National Association of Counties;
(5) National Conference of State Criminal Justice Planning Administra.
tors;
(6) National Conference of State Legislators;
(7) National League of Cities/U.S. Conference of Mayors;
(8) Advisory Cominission on Intergovernmental Relations;
(9) International City Management Association ;
(10) National Center for State Courts;
(11) American Correctional Association;
(12) Council of State Governments;
(13) Amerlcan Bar Association;
(14) National Sheriffs Association;
(15) International Association of Chiefs of Police;
(18) Natlonal Legal Aid and Defender Association;
(17) Natonal Assocfation of Attorneys General;
(18) National District Attorneys Association;
(19) National Urban League;
(20) National Assoclation of Neighborhoods;
{21) National Peoples Action;
(22) National Center for Community Action;
(23) National Council of La Raza ; and
(24) National Congress for Community Economic Development.
(k) All Major Newspapers.
($) The General Public upon request,

Mr. Freperowicz, Thank you.
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the State role should be strengthened, We will hear from the cities
about how the city role should be strengthened. We have tried to de-
velop an imaginative concept of arbitration. We have provided new
flexibility so that if the cities do not get sufficient resources, they can
get more under other formulas,
This legislation has flexibility. I think it makes clear that if we had a
$6 billion authorization for this year, we might do a lot more. But we
do not have that. $-
One of the principles of this administration has been trying to target  ~%y.-.
limited resources through leveraging. We are not going to ge able to
do everything, but we cun make this a responsible program. We can v
make the Federal Government’s limited participation with local com-
munities, States, and counties an important instrument to help meet
one of the great concerns of the citizens of this Nation,
So I look forward to working with the chairman of this subcom-
mittes and the other members. I regret I will not be able to hear the
testimony, but I have reviewed the testimony, Attorney General Bell
and Governor Hunt. I was prepared to develop some of these points
;ntil you. I think the testimony will be excellent and I will try to get
aclk, .
I give you the assurance that I have read your testimony in detail
prior to the hearing. I will look forward to working with you.
Thank you, Mr. Chairman.
Senator Bmrx, Without objection, Senator Kennedy, your state-
ment shall become a part of this hearing record at this point.
[Material follows:] .

STATEMENT OF SENATOR EDWARD M. KENNEDY AT OPEN HEARINGS ON THE
REAUTHORIZATION OF THE LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

Today, the Subcommittee on Criminal I.aws and Procedures begins a compre-
hensive serfes of hearings on the future of the Federal Law Enforcement Assist-
ance” Administration, These hearings are aimed at analyzing the structure,
method, goals and future nf the current I.LEAA program, which is subject to re-
authorization next year. In a broader sense, these hearings provide us with an
opportunity to examine the federal government's role in alding local crime-
fighting efforts.

The development of just, workable proposals for combating crime 1s an urgent
concern of all of us, It is an intolerable sitnation in thizs Nation when our own
citizens cannot walk down the streets without facing the dangers of robbery,
mugging and other street crimes. Although there are no hidden panaceas for
eliminating crime from our soclety, 1t 1s clear that certain measures can and must
he taken to make our streets safe and our citizens secure, I am convinced that the
federal government does have a limited, but very important role to play in this
area. LEAA is both the symbol and the reality of the federal government’s modest
commitment to assist localities in this continuing struggle. We need LEAA.

The major legislative vehicle for reorganizing and restructuring the LEAA
program {8 8. 8270, the “Justice System Improvement Act of 1878,” which I in-
troduced, with strong administration and bipartisan support last month. This
bill 18 designed to make the LEAA program more eficient and effective. It has
been personally endorsed by both President Carter and Attorney General Bell “‘
and should go a long way in eliminating the defects and faults which have plagued
the LEAA program during the past decade.

These current defects are many: poor prioritles; excessive redtape; lack of ‘
clearly delineated federal, state, and local crime-fighting roles; excessive state
control of the program at the expense of the citles and counties; poor internal
LLEAA structural organization; absence of effective research and evaluation com-
ponents: lack of clearly understandable purposes and goals; poor targeting of
block grant funds and the failure of comprehensive planning.
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But beyond these specific defects, there remaln troublesome general questions
concerning LEAA—why does LEAA remain the stepchild of the federal grant
programs? Did LPAA get off on the wrong foot in 1 with its extensive hard-
ware and antiriot purchases? Is the program still perceived in ideological terms,
a8 “law and order” oriented ?
Durlog the past year I have been engaged in lengthy dlscussions with the De-
partment of Justice in an effort to make the program more effective. These dis-
cussions have been most cooperative and constructive. But the basiec roots of
S. 8270 go all the way back to the early 1970’s, when I first proposed steps to im.
_J prove the functioning of the program, For too long the Congress has been unable

or unwilling to confront the structural and administrative defects which hinder
LEAA. In 1870, 19078, and, especially in 1876, various amendments were made to
the program in an effort to improve it; but these amendments, although important
and constructive, were largely band-aid reforms, aimed at particular LEAA weak-
nesses. Major surgery was left for another day.

I continue to question, not the concept of federal assistance to aid localitles in
the war on crime, but, rather, the nature and administration of that assistance,
Since 1068 LEAA has authorized expenditures totaling over $6 billion, and yet
many, including myself, question how this money has been spent. I am, of course,
aware that crime 18 primarily a local problem and that LEAA’s role 18, by neces-
sity, limited. But the issue is not whether LEAA can cure the nation’s crime prob-
lem~-it cannot-~but whether I.EAA can be altered and restructured in order to
make a more meaningful contribution. I believe it can,

8. 8270 attempts to provide the type of comprehensive reform which has not
taken place during the ]ast decade. I belleve this bill and these hearings wilt go
a long way in making LEAA the type of federal agency contemplated by Congress
when it enacted the LEAA program In 1968,

The Justice System Improvement Act is not a paltlative; It constitutes a major
break with the existing program. All of the major concepts found in the current
statute—block grant assistance, discretionary funding, the Natfonal Institute of
Justice, criminal justice planning—are substantially restructured and reorga-
nized to meet the constructive criticiams ralsed during recent years. Thus, the
bill: (1) creates a separate Natfonal Institute of Justice and Bureau of Justice
Statistics within the Justice Department—and outside of I.EAA—and places botd
of them, in addition to LEAA under a new umbrella office—the Office of Justice:
Assistance, Research and Statistics; (2) clininates the annual comprehensive
plan requirement and its attendant red tape; (3) replaces state planning agen-
cles; (4) prohibits the expenditure of LEAA funds for equipment and hardsare:
unless such expenditures are a necessary part of a larger innovative program;
(5) gives special emphasis to judiclal needs and programs; (0) provides direet
financial assistance to larger citles and counties; (7) provides greater com-
munity and neighborhcod involvement in choosing local priorities and (8) creates
new criminal justice formulrs to target funds to local areas of greatest need.

I look forward to the upcoming testimony on 8..8270 and other LEAA bllls, as
we attempt to fashion a final leglslative product which will give LEAA an
opportunity—long overdue—to make a more meaningful contridution to the local
war on crime. The provisions of these bllls are not etched in stone; I belleve we
can do an even better job. The hearings, heginning today and continuing Into next
vear, will give us an extended opportunity to examine the strengths and weak-
nesses of the pending legislation. What 18 needed during the months ahead is the
valuable Input of those manning the front lines in the battle agalnst crime—the
police, judges, correctlons officers, district attorneys and the defense bar, These
hearings will alsn afford an opportunity for us to hear from the governors,
mayors, county officials, crlininal justice planners and all those who have a very
real, dedicated Interest in seeing the LEAA program work. The hearings are

"‘_ designed to assure that the Ameriean taxpayer will recelve a better return on
N his or her investment in the war on crime than on the $6 billion spent so far.
We owe it to the public to put this agency in order and to restore the confidence
‘.. ;)f Lhe p«;ople that we are making progress in dealing with the problem of crime

n America.

Senator Bioex. Senator Thurmond §
Senator Truratonnp. Mr. Chairman, today the Criminal Laws Sub-
coinmittee beging its oversight and reauthorization process for the

«<
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OFFICE OF THE ATTORNEY GENERAL,
Washingt .0,
‘l?on.;VALTzn F. Moxoacs, ashington, .0, July 10, 1978.
ice President of the United States
The White House, '
Washington, D.C.

Dear MR VICE PResipext: Enclosed for your consideration is a legl Y
{Jroposal entltled_the “Justice System Improvement Act of 1978" wh!chgasx}?e'r‘lzi:
) n its entirety Title I of the Omnibus Crime Control and Safe Streets Act of
l11191;1081.5t’{.‘il::isopropgsiil1restr(1ixctures the ¥ederal I.aw Enforcement Assistance Ad-
n and Is intended tn assist state and local gover y
the quality of their justlce systems. goverhments In lmproving

The Justice System Improvement Act provides g four-year authorization for

) Justice assistance, research and statlstics programs. The Act is significantly
different than the current LEAA statute and makes major structural and sub-
stantlve changes In the financlal assistance. research and statistical programs
now belng administered by LEAA.

The Act is designed to correct the major criticisms directed at the LEAA pro-
gram by simplifying the grant process and eliminating needless red tape, by the
targeting of funds, by strengthening the role of local governments in the pro-
gram, by eliminatlng wasteful use of LEAA funds, by {nereasing community
participation in the LEAA program, and by improving justice research, demon-
stration, and statistics programs.

More specifically, the bill can be described as follows :

(1) STATE AND LOCAL FINANCIAL ASSISTANCE

The bill replaces the current LEAA block and discretionary grant programs
with a formula grant program, a priority grant program, and a discretionary
grant program. Seventy percent of such funds must be set aside for formula
grants, twenty percent for priority grants and ten percent for discretionary
grants. These grants are to be administered by LEAA and LEAA s to be under
the dlrect authority of the Attorney General. Under the bill, the Admlinistrator
of LEAA has final sign-off authority on ali grants and contracts and reports
to the head of an Office of Justice Assistance, Research and Statistics established
by the bill.

FORMULA GRANTS

The bill contemplates the submission to LEAA of a very simple three-year
applicution which would not contain much of the verbiage that has led to larger
paper submission requirements under current law. The application must be
based on an analysis of the crime problems In the state and inust include priori-
tles for addressing these crime problems.

Under the new bill, the state 18 authorized to prepare those parts of the appli-
catlon which relate to state agencies and to cities under 100,000 population and
counties under 250,000 population. The state courts through Judicial Coordinat-
ing Committees are authorized to prepare a single application for state court
activities. Each major city and county is authorlzed to prepare a single applica-
tion for thelr own activities. The State would then integrate these applications
into a single application to be submitted to LEAA.

The state review of the application from major cities and countles under the
bill is limited. Applications can nnly be reviewed for compliance with Federal
requirements and state law, for duplication of other projects, and for incon-
sistencies with prioritles. Any disngreements between state and large unlts
of local governnient must be resolved through arbitration.

Formula grant funds are to be distributed on the hasis of a natlonal formula

’ with a hold harmless provision which assures that no state recelves less than a
population share of the funds as under current law. The bill also contains provi-
slons under which some states with particularly severe crime problems receive
additional funds based on a formula that takes into account crime, population, tax

b effort, and criminal Justice expenditures.

Major cities and countleg receive & fixed allotment of funds from the state share.
The amount of funds recelved is determined by u formula basad on criminal jus-
tice expenditures.
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An annual performance report must be submitted to LEAA each year by each
state. LEAA must review this performance report and, if based on this perform-
ance report or on LEAA’s independent evaluation it is determined that the funds
were not being used effectively, LEAA must either suspend all funds going to a
jurisdiction or suspend only those funds which would be otherwise used for an
ineffective program or project.

The annual state comprehensive plans now belng submitted to LEAA average
about 1,000 pages. The single three-year application should not exceed 3
pagei. Over a three-year period total paper submission, including amendments and C
annual performance reports, could be cut by 73 percent.

NATIONAL PRIOBITY GRANTS

Under the priority grants provisions of the bill, the Ofice of Justice Assistance,
Research and Statistics is directed, after consultation with the National Institute
of Justice, the Bureau of Justice Statistics, state and local governments, and <
others to establish programs for priority grant funding which have been shown
through research, demonstration or evaluation, to be particularly effective in
taproving the criminal justice system and reducing crime.

In order to receive a priority grant, a state or local government must provide
for 50 percent of the cost of the program or project. In providing such a matching
share, a reciplent can use the foimula grant, general revenue sharing funds, state
and local appropriations, or any other source of funds avallable for that juris-
dietion,

DIBCRETIONARY GRANTS

The bill also authorizes LEAA to award discretionary grants. Under the bill,
these grants are to be used to fund programs for improving the criminal justice
system which might not be otherwise undertaken urder the formula or priority

grant programs.
(2) NaTtioNaL INSTITUTE OF JUSTICE

The bill creates a National Institute of Justice within the Justice Department
that replaces two existing units (the National Institute for Law Enforcement and
Criminal Justice and the National Institute of Corrections) and part of a third
unit (Institute of Juvenlle Justice Development and Research). The bill author-
izes the National Institute of Justice to undertake basic and applied research in
the areas of civll and crlminal justice and to conduct evaluations and sponsor
demonstrations In these areas. To insure the independence and integrity of the
research operation, the biil gives the Director of the National Institute of Justice
sign-off authority for all grants and contracts to be awarded by the Natlonal In-
stitute of Justice. To insure administrative responsibility, the Director of the
Natlonal Institute of Justice reports to the Director of the Office of Justice
Assistance, Research and Statistics: The bill establishes a National Iasti-
tute of Justice advisory board to be appointed by the Attorney General
and to consist of a broadly based group of the academic and research community,
Justice practitloners, state and local officlals, officlals of neighborbood and com-
muntly organizations, and citizens. The board would have authority to develop,
h; Jconjimctlon with the Director, policies and priorities for the National Institute
of Justice.

(3) BUREAU or JUSTICE STATISTICS

The bill also creates a Bureau of Justice Statistics within the Department of
Justice under the direct authority of the Attorney General. Under the bill, the
Dlrector of the Bureau of Justice Statistics reports to the Director of the Office
of Justice Assistance, Research and Statistics and has final sign-off ruthority for
all grants and contracts to be awarded by the Bureau of Justice Statistics. The
Bureau of Justice Statistics 18 authorized to collect, analyze and disseminate (
statistica on erlminal and eivil justice matters.

The bill establishes a Bureau of Justice Statistics advisory board to be ap-
pointed by the Attorney General and to consist of a broadly based group of re-
searchers, statistlelans, justice practitioners, state and local oficlals and citizens.
The hoard would have authorlty to recommend to the Director policles and prior- <
ities for the Bureau of Justice Statistics.

Prompt and favorable consideration of the proposed “Justice System Improve-
ment Act of 1978"” i recommended. In addition to the bill, there is enclosed a
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section-by-section analysis. The Office of Management and Budget has advised that
there is no objection to the submission of this legislative proposal to the Congress
and that its enactment would be in accord with the program of the President.
Yours sincerely,
GRIFFIN B. BELL, Attorney General.
Enclosure.
SECTION-BY-SECTION ANALYSIS

) Section 2—Title I of the Omnibus Crime Control and Safe Streets Act of 1968,
as amended, 1s amended in {ts entirety as follows :

The Declaration and Purpose Clause sets out justice system improvement as
the overall purpose of the new title. The clause provides that the policy of Con-
gress is (1) to provide financial and technical assistance with maximum cer-
tainty and minimum delay; (2) to support community anti-crime efforts; (3)

) to encourage development of basic and applied research in the civil, criminal,
and juvenile Justice systems; and (4) encourage the collection and analysis
of statistical information concerning crime and the operation of justice systems.

PART A—LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

Section 101—Section 101 of Part A retains within the Department of Justice,
under the direct authority of the Attorney General, a Law Enforcement Assist-
ance Administration. The office 18 under the direction of an Administrator who
reports to the Director of the Office of Justice Assistance, Research and Statistics
established in Part H.

Segtion 102—Section 102 sets out the dutles and functions of the Admin-
istrator.

Section 103—Section 103 retains within the Law Enforcement Assistance
Administration the Office of Community Ant{-Crime Programs. This office Is au-
thorized to encourage community and citizen participation in crime prevention,
to coordinate its activties with ACTION and other Federal programs designed
to Increase citizen participation, and to provide grants and technical assistance
for such purposes.

PART B—NATIONAL INBTITUTE OF JUBTICE

Sections 201 and 203—These sections establish within the Department of Jus-
tice, under the direct authority of the Attorney General, a National Institute of
Justice. The Institute is to be headed by a Director who will report to the Direc-
tor of the Office of Justice Assistance, Research and Statistics.

Section 202 (c)—Section 202(c) sets out the authority of the Institute. This
authority Includes: (1) making grants and entering Into cooperative agreements
and contracts to conduct research, demonstrations, or special projects; (2) con-
ducting or authorizing multi-year and short term research in civil], crlminal, and
Juvenile justice systems; (3) conducting evaluations; (4) providing research
fellowships and i{nternships; (5) serving as a national and international clear-
lng:muse; (6) serving in a consulting capacity to Federal, State, and local justice
systems.

Section 202(d)—S8ection 202(d) sets out the functions and authority of the
Director of the Institute.

Section 203—Section 203 provides that grants under Part B may be up to
100 per centum of the total cost of each project.

Section 204—Section 204 establishes a 21 member Natlonal Institute of Justice
Advisory Board consisting of researchers, criminal justice practitioners, State
and local elected officlals, and members of the general public. The Board develops
research policy for the National Institute of Justice.

) PART C—BUREAU OF JUSTICE BTATISTICS

Sections 801 and 302—Sections 301 and 302 establish within the Department
of Justice, under the direct authority of the Attorney General, a Bureau of
Justice Statistics. The Bureau s to be headed by a Director who will report to
3 the Director of the Office of Justice Assistance. Research and Statistics.
Section 302 (c)—Section 302(c) sets out the authority of the Bureau. This au-
thority tncludes: (1) making grants and entering Into cooperative agreements
and contracts for the purpose of gathering justice statistics; (2) collecting and
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PETER W. RODINO

NEWS RELEASE--- -~z

Comnittes on the Judiciary
U.5. Houms of Representatives

-~

FOR DNHEDIATE RELEASE
TIURSDAY, MAY 10, 1979, AND AFTRR
CONTACT:  JOIN NUSSOMELLO 202-228-3438

ONMITTEE APPROVES LEAA REORGANIZATION

WASMINGTON, O. C. -~ The Nowse Judiciary Coamittes, by 8 24 to 6 vote, approved
today & bill reorgmizing the Law Baforcoment Assistance Adainistration vhich
places incressed eaphasis on mti-crise pregrams in local vommmities.

Bep. Peter ¥. Rodino, chalrman of the committes and the bill's

primsty sponsor, said It s sigificant improvemsnt in LEAA'S structure
ad mlu.aa. which wil) eake it mere offective in helping local governments

e said the b1 “offers e isportent dalance in the areas of
fovelvement for LRAA, Nununmdd omphssis on those areas which hsve
proves soet swooessful -- especially the Commmity Anti-Crime program."

*If wo are ewer to make vesl progress in reducing crime, we must
oncourage offorts by local citizens who are smost familiar with the dengers and
the cosses of crime,” bhe added.

The bi1] would require 10% of all LEAA funds to go for the
Commmity Amti-Crise riogrem which promotes crime prevention activities by non-
governmental coammity sveps.

The bill slso provides a ninimm of 20% of LEAA funds for juvenile
dolinguency programs with prisary emphasis on serious juvenile offenders,

Rodino said “the bill is designed to drastically reduce the red
tape vhich has plagued the process of getting federal assistance to states and
local povernmemts.”

By requiring state and local governments to submit one spplication
every three years instead of ammually, the bill is expected to reduce paperwork
by 60%.

The di1l slso would set up new "priority grants" which would
provide extra money to programs that have proven especially effective in
combatting crime.

A Buresu of Justice Statistics also would be estsblished to
collect and snalyze information concerning crime, juvenile delinquency and the
operation of the criminal justice systeam at various levels of government.

Rodino said be would "push very strongly for this bill's spproval
by the House becsuse crime is a problem which concer:.s all of us -- and LEAA
i3 the only instrument that the federal government has to assist states snd
localities to fight crime.”

- 30 -
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FOR RELEASE SUNDAY
MAY 6, 1979, AND AFTER
CONTACT: JOUN RUSSONELLO 202-225-3436

RODINO LEADS PIGHT TO SAVE LEAA

WASHINGTON, D. C. -- Peter W. Rodino, Chairman of the House Judiciary Committee,
is leading & fight to save the Leu Pnforcement Assistance Administration from
drastic budget cuts in 1980.

Rodino has sent a letter to ell House members asking thea to vote
against all amendments to the Fiscal 1980 Budget Resolution which would eliminate
or reducs the smount Congress cen authorize for LEAA in 1980.

"1l am convinced that now is not the time to sbandon LBAA, which is our
last remsining fedoral commitmsnt to the fight sgainst street crime,” Rodino said.

"1 think that the receat climste to cut expenditures across-the-board
can be irresponaible when you are comsidering vital programs," he added.

He pointed out that the 3546 million proposed by the 1980 budget
resolution is a modest amount to spemd for criminal justice assistance --
substantially below that appropriated for fiscal 1979."

He also sdded, “Crime continues to rank very high among the concerns
of Americans, particularly those in our cities; yet less than one percent of
the federal assistance that will be awvarded to state and local governments next
year will be allocated to LEAA under the 1980 budget resolution.” '

He promised to "make an all-out effort to save this program becsuse
1 know how important it is to ocur states and localities. There must be a national
commitment to fight crime, and 1f we abaondon LEAA we will be turning our backs
on the problea."

The House will be considering the 1980 budget resolution on Monday
and Tuesday next week.

Rodino also announced that the House Judiciary Committee would begin
on Tuesday marking up legislation to reorganize and restructure the LEAA.

“The committee's goal will be to allow the successful projects
under LEAA to continue, while eliminating the less productive aspects of the
progras,” Rodino said. ‘

He noted that 'the costs of more than 65% of the projects initially
funded by LEAA are now financed by the participating communities or states."

Rodino 1s the principal sponsor of an LEAA resuthorization proposal
in his committee, which he introduced for President Carter this year.

He said that the Judiciary Committee "must complete consideration of
LEAA by May 15th according to the time limits established by the House budget
process.

"If the House cuts the Budget suthority for LEAA, it will tie the
hands of the committee to decide the most constructive proposal to reorganize
the agency.

"Crime is a national problem and LEAA is the only instrumsent that the
federal government has to assist states and localities to fight crime.”

- 30 -
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eral department. or. agency enggged in, admlnteterlnx. programg related. to;law
enforcement and criminal justice shall; to, the maximum extent practicable,
consult with and seek advtce from the Attorney General to fnsure fully coordi-
nated efforts.

Seo, 404, The.Attoruey General . may. arrange \vlth and. retmburse the Leads
of other Federal departments and agencies.for the performnhce.of:any .of his
functions under: this Act, and,.as necessary or appropriate; delegate any. of bis
powers under this Act with respect to any part thereof; and; authorize tha redele-
gatlon of such powers.

Seo. 405. The Attorney. General is authorized—

(8). to conduct research and.evaluation: studies with, respact. to matters
related to this Act; and

(b) to collect; evaluate. publish, and: disseminate statistics and other in-
formation on. the -condition and. progress of law enforcement and:criminal
Justlce ip.the several States,.

SE0. 408. Payments under this Act may be made in installments. and in-advance
or by way of: relmbursement, as may be determined:by-the Attorney General.

Seo. 407. Whenever the Attorney: General, after reagonable; notice and-oppor-
tunity for hearing. to a grantee under this Act, finds. that, with respect- to any
payments made ;under this:Act, there is a substantial fallure-to.comply with—

(a) the provisious of. this Act;

(b) regulations:promulgated by the Attorney: General under-this Act; or

(c) the law enforcement and criminal justice plan submitted.in; accord-
ance with the provisions of this Act; the Attorney General shall notify such
grantee that further:payments shall not be.made (or in:bis discretion- that
further payments shall not be made for activities in Whlch there :is such
fallure), until there is no longer such failure,

Sxo. 408; Nothing contained In. this Act.shall ‘be:construed to authorize any
department, agency, officer;. or employee of the United States to exercise.any
direction,. sypervis on. or controliover any-police force.or. other agency of any
State or local law enforcement and criminal justice;system.

"8r0. 400, Unléss. otherwise:specified: in this- Act, the:Attorney General shall
carry out.the: programs . provided: for in.this Act during the:fiscal:year endiug
June 30, 10688 and the four succeeding fiscal years.

8e20. 410, Not niore than-15\per-centum:of the:sums appropriated:or allocated
for. asttytﬂscal year.to carry.out the purpose.of this Act shall be used within any
one State. -

Seo. 411, The Attorney General. atter appronrlate consultation with. repre-
sentatives of State and local governments, 18 authorized to preesribe such regu-
lations as may be necessary.to implement the purpose of this Act, including
regulations whlf

(a) provide that a grantee-will feom time to time, but not less often than
annually, submit a-report eévaluating accomplishments and cost—eﬂectlveness
of activities fuhded under this Act;

(b)- provide for fiscal control, eonnd accounting procedures and perlodlc
reports to the Attorney General regarding the application of funds pald
under this Act; and

(c) establish criteria to achleve an eqnitable dtstrtblitton among the States
of ‘assistance: upider this Aect:

Sec. 412, Onh or:before August 81, 1968; and eacli year thereafter; the-Attormey
General shall report to thie President and to the COngmse on aetlvlttee pureuaht
to the provisions of this Aét daving the preceding-fiscal year,

Sec. 418, For thé pnrpose of. carrying out:this Act, there'ls: hiereby authiorized
to be appropriated!the sum'of 850.000000 for the ﬂséa%‘year ending June 30, 1008;
and for each-succeeding fiseal’ year evch sums as the Oongress may hereatter
appropridte] Fundy approprlated tor the: pnrpose of carrytng out this : Act ehall
remain available until expended: ,

o '.I‘I'I‘LE v-—DnFlNI'rmNs e e

Sxo. 501. Ae lund tn. thle Aot - x :

(a) “Law; entoxeement and; criminal, ﬂatlce" means an aotlvtttes:pertalnlng
to crime:prevenkiqn. ar the enforcement: and administration of:the criminal law,
including but not:limited to-activities involving police; Drosécution’ or detenee ot
crimingl cages,: conrts; probation,. corrections and parole;: -

‘-
h
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course, the Governors often play a vital role in these functions. The
attorneys general of the States have general supervision of all ma‘ior
criminal prosecutions and the trials. There is a very close supporting
relationship between States and cities. For example, how can it be
said that New York City is free and clear of State government and
does not have any close ties or relationship in law enforcement. I can-
not follow that reasoning. _
Would you have a comment on this?.It is not limited to New York,
355, gzniasally, I cannot seo any difference between this field and any
er fields,
Attorney General CLARE. I guess that police activities were the flrst
function of cities if not of government itself. It hifs been a function
we have left to the cities in this country. New York City provides an
illustration. There are 28,000 policemen there. The annudl budget of
the New York City Police Department exceeds the budget of the U.S.
Department of Justice by $400 million. As far as I know the State
does not provide any funds for police ?]rotection in New York City.
They supply no advice, Only last year they established an office in the
State government involving one man and one staff assistant. What
can they. contribute to the mighty police department of New York
Cikv, which has protected the people for generations, :

8 far as the powers of the State attorneys generals are concerned,
the average attorney general of a State exercises no significant crim-
inal powers, Many have no legal authority in’ this area. Those that do
have common law powers find it difficult to use them. A rare exception
is the State of California where there is a department of justice but
its functions, too, are limited. It tends to be on the prosecution sid
rather than to:involve police protection. And it exercises no contro
over the local district attorneys in their handling of prosecutions.

Senator Hruska. Your bill emphasizes that we are prosecutors of
cases, - : o
Attorney General CLArk, Yes, '~ = - - ' S
Senator Hrusxa. Those claiming to be in the Jaw enforcement part
of Xustioe make up & very small percentage. ey :

ttorney (eneral CLARK. Yes, very small, S

‘Senator Hrusxa. In many, of the Middle Western States the Attor-
ney General prosecutes all appeals from trial courts and in many in-
stances participates in the prosecution of cases and trials in State dis-
trict courts, .. .. ... - .. L _

Attorney General Crark, There would be no need for n Governor
veto there because he would be directly ihvolved, presuimably.

. Senator Hruska. Of course, when we experience breakdown:ih a
city police. force:due to either civil commotion or massive éivil dis-
obedience, the Governor steps jn,doeshenot? ... . .-
- Attorney Genera] Cruark, He has:to sometimes, unfortunpeel{. S

. Senator Hrusxa. In thinking of the'(Révernor, I wonder if the fear
ofal:{paesing the State in:a program of this kind ‘'would: ndt. grip the
heart as much. as other programs which they have disoussed so:vigor:

\ ]

ougl .‘,.;',‘,' R R AT . i UL P !”'_-':- gl en o0
2 A{toi'ne'y.Geneml Crarx; My judginent isthdt it would not becausé
Eolice,depart ments areold-line agencies with which the Governors have

ad a very minimal experience, connection, and. ielationship..; ;-
. Senator . Hrusga. I do not- know: if you have convinced me. I'just
wanted .to ascertain from yon.ihether that had received any thought,
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Such questioning is going to be raised on the Senate floor because there
are many (Rovernors who say you cannot be partners with the Federal
Government,

The Federal Governmont is dealing out this money and after it be-
comes  substantial amount the municipality is hooked. If munloipali-
ties do not substantially comply with the plan, that money can be
withdrawn and they have no alternative. They must. run that depait.
ment the way the Attorney (eneral says they must, pursuant to that
plan, Control then slips away from the municipality and goes into the
Attorney General’s Office.

Isthat not about the sizoof it ?

Attorney General Crark., No. Not at all. That would be both a
violation of tho mandate and s[l)irit of section 408, I think asa tmctical
matter tho Attorney Genoral will not run the police department becanse
thoy will not let him and because he does not want to. He would not
even if he could do so. ,

And the amount of money contributed g the Federal Government
will bo a small fraction of the total investment and it could hardly
be the controlling part.

Senator Hruska. You can go as high as 60 dy‘)ercont of those budgets
for administrative improvement. The expenditure of 60 percent is a

bi Yemntaaee. . .
torney (eneral Crarxk. Slxtg' Reroent. of the incrense above 108

porcent the first year, 110 percont the next yoar, 118 percent—-

Senator Hruska, It is only to an improvement component which
this 60 percent applies?

Attorney General Crarx, That jsall,

Senator Hruska, Will it not in due time be a sizable amount?
. Attorney Goneral Crark. It will become o large sum in some cases
in due time, - L

Senator Hruska, Now you refer to soction 408 which states that
nothing contained in this act shall be construed to authorize any de-
partment, agenoy, officer, or employee of the United States to exércise
any dlmctionisupervlslon or control over any police force oragenasy of

an* State or local law enforcement and criminal {‘tstice atem,
hat is & most noble statement made in good faith, Yet the proceding
section says: _ C

Whenever the Attorniey QGeneral, after redsonable notice and opportunity for
hearlug to a granteo under this Act, finds that, with respect to any payments
made under this Act, there Is a subatantial falluro to comply with—~

(a) the provisions of this Act—

And (b) and (o). .

Considering the vast disoretiona wer invested inthe Attorney
Qenernl in this act and its overwhelming disoretion’in connection
with this program, any aspect of tho plan that has been submitted
and approved:must be O ’dr’el:( the Attorney General; Thus, if he
febls it is being maladministered and not substantially complied with,
he will aa{ “Sorry, boys; the show is over. No more money.!

Would l'mt..oons{itu control and su*)ervialon in your judgment?
It is well intended and filled with the spirit of wantln¥ improved law
enforcement service and all of its phocesses, but is it not &' pretty
compulsive situatioht = : : o

~Attorney. Genoral Crark. No. I think it is nécqesm?' to the integrity
of the act that its provisions be complied withand its regulatioris be
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Attorney General Cragk. It can apply to any need of a police de-
partment or & corrections agency or & court, _

Senator Trurmonp. You have got a bill here then in which any

lice depiirtient of any city in this Nation can ask Washington, our
g:)vemm_entf, to help to supply uniforms and clothing to their police-
men; isthatright? = ) . ]

Attorney General Crirk, Well, that is a peculiar way of thinking
about it. But they could come out that way. We re?uh'é,' however,
that they have spent 105 percent before they are entitléd to tm{thl_ng
from the Federal Government. We would look at the whole budget
together. Why in the world they would take out of all their b’ud%:t
uniforms and put it in the Federal part? Whether they could get the
funds when théy actually ‘s‘ou‘%ht them fot such a limited purpose or
not is another question. But these funds would be available for any
need of a police department that met the qualifications.

Senator TrurMonp. Would that include shoés, too?

Attorriey Qeneral Crark. It could inelude shoes’i'?yes.

Senator Triurmonp. Well ifow, ‘suppose the Federal Government
said to the police departments over the country, suppose your difector
says, “Now, I thihlgthe“"police'men will look hahdsofner, better, and
a'gpear more disciplined if they all used blue uniforms and black
ghoes, and we are going to withhold funds unless yot'buy blué ihi-
foringand blackshoes.” N . e

Would yout director liave that authority to‘dothat? =

Attorney Geénéral Crark. Well, I 'think we would stirt looking ' for
a néw dirdetor about that tinte, - | -

* Senator Twaurmond. ‘I know, but that' is not the question. I am
visualizing some Attorney Gereral other than Mr. Clark now, some-
one who might succeed ‘you sonis day. a‘né] be arbitrary. Would your
director have the right to withhold funids it the police depirtments
did not use the ‘color uniforit he wanted ‘or the color shoes or the
quality of uniform or shoes that he wantedthem touse? .

Attorney General Crark, Heé has to have broad discretion, and in
theory he would probably have that discretion under the bill. }

, As a practical matter, the opportunity to exercise it would be very
limited. The police are an independént type of person, and I just do
not thihk that is a real possibility, T e , :

Senator Tirurmonn. But gon think he would have that:authority!

Attorney Gerleral CLARK, Yeg,gir, =~ ;
‘Sendtor TrHUEMoND, Well, then, would your director also have the
authority tb say that, “We don’t ‘tl,iink a C%lt is a very good pistol. It
doesn’t get results, and, therefore, we are not going to give any fiinds
inless you buy Smifth & Wesson pistols. SN

Would your director have the authority to withhold'fiinds unless
™ Rihocnoy nora) Crans T hiak 1 some polios dopatinett sought

rney (General Crarx, I'think if some police depaitment sought
Fodéral funds for a'type of weapon that we %ﬂ ht v?as dgngetbu'sg or
gnﬁlfi:g};éor otherwise defective, that we would have a duty t6'with-

o , . . . N .

_ Senstor TrURMOND, So the Director would have the authority to
withhold funds as to'the ‘kind '6f .’wqhgoﬂ ‘of the 'quiility” of weapon
that the ¢ity police department or thé State law enforcement ‘agency
would purchase? . ; -

.
H

i
f
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~Attorney General CLARk, The probability of an exercise of discre-
tion like that is very, veri' slight. It depends, unless— L
Senator THorMoND, I am not saying how he would use this dis-
cretion, Mr. Attorney General. I am just asking, I am trying to get
at the authority the bill gives, whether he would have the authority.
Attorney General CLARK, The bill gives broad discretion.
Senator THurMOND, It givesbroad discretion.
Attorney General CLARK, Yes, o
. Senator TrHURMOND. So your director would have the right to with-
hold funds if he saw fit-unless a policeman used the kind of weapons
that he said they must use or use the kind of uniforms that he says
they must use or use the kind of shoes thit he said they must use.
ttorney General CLARE. No. I think that really is very remote. It is
necessary under the bill to give broad discretion. But if it came to the
specificity you are talkh;g' about, such an exercise of discretion would
probably violate section 408 itself, It issovinreal.,
Senator TaurMonD. It isnotcontemplated, but isit possible?
Attorney General CLARk. I would say when it reaches the level that
you liavée now reached with shoes and uniforms and guns and &l these
oher things there would beFin to be coritrol of the police department,
and thépe woiild be a violation of séction 408 of the act, and, therefore,
it would be in violation of theaet. . = o
.Senator TaurMonp, Well, T took up each one separately, and you
said he would have the authority, and then I summarized it and
_luﬁx’{gl it together, and tiow you say you do not. What is your positiont
- Attorney Geénéral ‘CLare. My position is as stated that the case
you pose would be clearly arbitrary, when yoti add them ip the way
you do—in fa.t_;t? any one by itself would seem highly arbitrary to me

and sotinrealistic astonot be w possibility. = o
Senator THUrMoND, Who is going to control whether he is arbitrary
or Xq‘t? Hemakes'the final décision, ddeshenot? -~ .
Attorney General CrArk. Well, theré are lots of checks and balafices
that we have inthz system, and one is wé would hope he would always
try to accompligh the purposes of the act; and if he proceeded the way
you indicated, I think the act would break down. . = g
Sen‘qtorxTE}'mubKiz, That ig not the guestion. I asked you who would
call his hand if he became arbitrary. e L
Attom?'Gene‘ral Crark. Well, perhaps, with you Senators 13) here,
you would help and there would be an Attornéy General and other

people. .. L o N i

- .i&ngtgr Trroraonn, That is not it. I mean in the executive branch.
Suppose you had a director under you or some other Attornoy Geiieral
who was arbitrary, and he was trying to bring about conformity in
every way, shape and form, just completely arbitrary. Now, who is
aboveé him to corréct himt S

" ;Atb,gm%ly, General Crare, We worked for these 18 monthis under
the Law Enforcement Assistance Act. There is complete discretion in

.the director there. He can grant or not grant.. There are no criteria or

. standards set whatever, and we have not had any complaints of any

typethatyouraise. . . = ... = e pa
g k : 8, he does have the discretion but

nator 'l‘nm’ugom;. In other wo'r’d

- you do not think he would be srbitrary, isthatitt .
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The amount of a mandatory grant is generally fixed by a
“formula’” For that reason these grants are often called “mandatory
state plan formula” grants.

§ 5.03(b) Requirements for the State Plan

The requirements for the state plan are generally quite
lengthy and complex. They typically require the benefits of the
grant to be passed on to the state’s residents in an evenhanded way.
Various standards of this evenhandedness are spelled out in detail
including often some degree of procedural protection for the in-
tended indirect beneficiaries. The formulas for the grant payments
take into account relevant factors, such as economic, social, and
demographic data. They may have such variables as the popula-
tion of the state, or the juvenile population, or the population
residing in certain kinds of institutions. Grants for weatherization
may have as parameters the number of “degree days” in an average
year and the number of single family homes and their average
square footage or cubic footage. The formula for Medicaid grants
to the states under Title XIX of the Social Security Act fills more
than a dozen pages of printing in the United States Code.*

Often, the state has been required to administer the grant
through a single state agency, but this requirement may be waivable.®

§ 5.03(c) Formula Provisions

The amount of funds available is also typically set by a rather
complex formula. A definition of formula grants given by the Gen-
eral Accounting Office reads: “Formula grants are grants in which
a structured mathematical statement and data elements, such as
statistical data, are used to (1) allocate funds to eligible recipients,
or (2) determine a potential grant recipient’s eligibility to receive
funds, or both”® For example, the amount may run to approxi-

*42 U.S.C. §§ 1396b, 1396d(b).
*31 U.S.C. § 6504.

*GAQO, Grant FormuLas: A CATALOG OF FEDERAL AID TO STATES AND
Locarrties at 10, GAO/HRO-87-28 (March 1987). The GAO report collects a
large number of grant formulas. We discuss in Chapter 6 the Medicaid formula
as a sample.
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| mately one-half to two-thirds of the total amount spent by the state
for the grant purposes, but may include 100 percent reimburse-
ment of certain expenditures, 90 percent of other expenditures,
and 50 percent of others. The definition of expenditures that may
j be counted towards determining the federal share is also typically
quite complex.

§ 5.03(d) Common Assurances for Mandatory Grants

An assurance that the federal government will not interfere in
certain areas is frequently present. The areas typically protected
are education, medicine, and police.’” Similar assurances are some-
times found in discretionary grant statutes as well.

§ 5.03(e) Flow-Through of Benefits

Although the state may be the grantee, the underlying purpose of
the grant is typically to assist local governments through sub-awards by
the state, or to assist the state’s residents. Because of this, and perhaps,
in part, because of some confusion of ideas, the ultimate intended
beneficiary may be recognized as having rights, which the courts often
approach in terms of constitutional doctrine.®

§ 5.04 CATEGORICAL GRANTS AND BLOCK GRANTS

There are grants that are classified as “categorical” grants, which
can be contrasted with those classified as “block” grants.®

Grant programs that typically deal with assistance for fairly
limited and specific purposes are often called “categorical” grants.
Discretionary grants that may be for fairly limited purposes are
also considered to be categorical.

In contrast, “block” grants are grants that are made to provide
assistance within broad limits rather than for narrowly defined
purposes. They authorize a broader range of activities. They are
not categorical, since they deliberately leave the state a range of

"Cf. Current Developments, Pus. ConT. NEwsL. No. 2, at 16 (Jan. 1979).
See § 4.09, supra.

*See, e.g., § 1.01(c), supra, and Chapter 7, “Mandatory Grants — The
Town Court Case”

°§ 2.04(c), supra, and Chapter 8, “Block Grants”
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Cross-Cutting Conditions

§ 11.01 DIFFERENCES AMONG GRANT CONDITIONS

A grant is normally accompanied by conditions. A major distinc-
tion among grant conditions is in the degree of generality. There
are government-wide conditions, which apply nearly universally to all
grant programs of all agencies. These are sometimes called “cross-
cutting” conditions.' There are agency-wide conditions, sometimes
called “general” conditions, which apply broadly to all grants of a
certain type issued by a particular agency. There are program con-
ditions, which are generally applicable to all grants under a partic-
ular grant program — these are most conveniently discussed along
with agency-wide conditions. And there are special conditions,
which are more or less tailored to problems perceived in a particu-
lar grant project. These different types of conditions will be dis-
cussed in turn.

§ 11.02 GOVERNMENT-WIDE CONDITIONS

Government-wide, or cross-cutting conditions, are largely im-
posed directly by statute. Some are imposed by Executive Order.
A few are imposed by OMB circulars pursuant to statute. Others
are imposed pursuant to OMB recommendation or other Execu-
tive Department policy advice, without statutory requirement.

The cross-cutting requirements are of two principal types:
a) socio-economic policy requirements — such as prohibition of

'For a brief discussion of the history of the imposition and enforcement of
conditions in grant programs, see P. Dembling & R. Dembling, Significant Legis-
lative Developments, FEDERAL GRANT Law 281, 294 ¢ seq., particularly § VI,
“Cross-Cutting Conditions,” and n. 25 (ABA, M. Mason ed. 1982).

107

ADD112



Case: 18-2648 Document: 003113058397 Page: 158  Date Filed: 10/11/2018

86 FEDERAL GRANT LAW

Termination? Refusal to refund for third grant year? Disallowance of costs in-
volved? Other?

Tt is a fair question why, in the not-so-hypothetical case T have put, the
second grant was made. Grantee’s behavior on the first grant made it clear
that grantee was a high-risk grantee. Why make grants to high-risk grantees?
Carelessness? Sometimes. But often there is a better reason.

The basic goal of a grant program is to accomplish results, primarily the
stimulation of local initiative, local creativeness, local sensitivity, local en-
thusiasm for programs that could not be accomplished or could not be accom-
plished well if carried out by a federal bureaucracy directly or by a contractor
selected by the competition of an entrepreneurial world.

If you want that kind of enthusiasm, you must be prepared to accept the
fact that creators and inventors are often not prudent businessmen and pru-
dent businessmen often are not creative. You must often accept the fact that
grantees undertaking such programs (primarily in the private sector) are spe-
cially created, special purpose organizations lacking financial stability apart
from the grant, lacking fiscal and administrative experience but making up for
it, you hope, in idealism, concern, innovation, freshness. Under certain cir-
cumstances nepotism can be consistent with idealism and concern. Grants are
thus often made knowingly to grantees who represent a high risk, but a risk
that is believed to be worthwhile in view of the importance of what it is hoped
they will accomplish.2

When grants are made to high-risk grantees, it is a responsibility of the
grantor to apply appropriate restraints by special conditions, to provide special
support and assistance where necessary and special monitoring where neces-
sary.?!

C. How?

Is the monitoring technique adequately defined? This does not mean de-
fined with absolute precision, but in a manner reasonably intelligible to a reason-
able grantee and reasonable program official or auditor or consultant. Are the
standards reasonably defined? Where they are measurable, are the acceptable
limits specified? In connection with standards, measurable standards are the
casiest to deal with although they are not always the best. There is therefore a
tendency to resort to the measurable even when it is not the best guide. To the
extent that standards are subjective, is there a reasonable approximation to a
standard that a professional in the appropriate discipline can apply? Sometimes

20. See, Mason, Administration and Dispute Resolution, supra note 4.

21. See Mason, Administration and Dispute Resolution, supra note 4; OMB Cir-
cular A-110, Para. 9; HEW GRANTS ADMINISTRATION ManuaL, 1-05-40C and—50 (High-
Risk grantees).
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