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I. Introduction and Authority

This report was prepared in response to 2018 Acts and Resolves No. 148, Sec. 8, in which
the General Assembly directed the Office of Legislative Council to prepare and submit a written
report on the use of debarment in relation to the laws against employee misclassification.
Specifically, the General Assembly charged the Office of Legislative Council with the following
duties:

(1) Summarize Vermont’s laws, rules, and procedures related to debarment, including the
violations that can trigger a debarment proceeding.

(2) Describe the use of Vermont’s debarment procedures and why they have not been
used more frequently to date.

(3) ldentify any obstacles that prevent or hinder the use of Vermont’s debarment
procedures.

(4) Summarize the actions taken by the Agencies of Administration and of Transportation
and the Departments of Labor, of Financial Regulation, and of Buildings and General
Services to utilize debarment to ensure that the State is not contracting with employers
that misclassify employees in violation of Vermont law.

(5) ldentify other states that utilize debarment as a means of enforcing the laws against
employee misclassification and summarize the manner and frequency of debarment
proceedings in those states.

(6) Summarize specific characteristics of other states’ laws, rules, and procedures related
to debarment that have been identified as either enhancing or limiting their effectiveness
in enforcing those states’ laws against employee misclassification.

(7) Summarize any legislative, regulatory, or administrative changes that are identified by
the Agency of Administration, Agency of Transportation, Department of Labor,
Department of Financial Regulation, or Department of Buildings and General Services as
necessary to make debarment a more effective tool for reducing the occurrence of and
enforcing the laws against employee misclassification.

Act 148 also directed the Office of Legislative Council to consult with the Agencies of
Administration and of Transportation and the Departments of Labor, of Financial Regulation, and
of Buildings and General Services during the preparation of this report. As a result, this report is
based on a review of the Vermont statutes and administrative rules, as well as information from
conversations and e-mails with staff at the Agencies of Administration and of Transportation, and
the Departments of Buildings and General Services, of Financial Regulation, and of Labor.*

It is important to note that although this report is based in part on information provided by
staff from Executive Branch agencies and departments, it is not intended to represent the official
position of the Governor or his Administration in relation to the issues of debarment and
employee misclassification. In addition, this report is not intended to advocate for any specific

1 The Office of Legislative Council would like to thank the following individuals for their invaluable help in
preparing this report: Dirk Anderson, Steve Monahan, and Jessica Vintinner from the Department of Labor; Deb
Damore from the Department of Buildings and General Services; Kevin Gaffney, Pat Murray, and Jill Rickard from
the Department of Financial Regulation; Sue Zeller and Brad Ferland from the Agency of Administration; and Cathy
Hilgendorf and Michelle Anderson from the Agency of Transportation.
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legislative or policy approach, but rather to present information that the General Assembly may
draw on if it decides to take legislative action in relation to either debarment or employee
misclassification.

For purposes of this report, and for consistency with the 2009 Report of the Workers’
Compensation Employee Classification, Coding, and Fraud Enforcement Task Force,? “employee
misclassification” means classifying a worker as an independent contractor when the worker
otherwise meets the criteria of an employee under Vermont workers’ compensation law or
unemployment insurance laws. Employee misclassification may result from ignorance or
confusion about the legal requirements but also may be a result of intentional fraud by an
employer in an attempt to lower workers’ compensation premiums and other employment
expenses.®

Il. Vermont’s Debarment Laws and Procedures

A. BACKGROUND

There are four sections of the Vermont Statutes Annotated (V.S.A.) that specifically
provide for debarment as a penalty for a violation of certain provisions of Vermont’s workers’
compensation or unemployment insurance laws. Of those sections, two are found in 21 V.S.A.
chapter 9, which governs workers’ compensation, one is found in 8 V.S.A. § 3661, which relates
to workers’ compensation insurance, and one is found in 21 V.S.A. chapter 17, which governs
VVermont unemployment insurance program.

The four debarment provisions were added by 2010 Acts and Resolves No. 142, which
also included several other provisions related to reducing employee misclassification.* Other
significant features of that Act included amended penalties in the V.S.A.; the addition of anti-
retaliation protections for workers that report misclassification related to workers’ compensation;
the creation of an online employee misclassification reporting system;® a requirement that the
Secretary of Administration ensure that the State does not contract with employers who are on the
State’s debarment list, which is published on the BGS website;® and a requirement that the
Secretary of Administration ensure coordination between State agencies in relation to enforcing
the laws prohibiting employee misclassification. Importantly, of the four debarment provisions
added by that Act, only one specifically relates to employee misclassification.

Vermont’s statutes also provide monetary penalties for employee misclassification, as well
as a criminal penalty for workers’ compensation fraud’ and for failure to obtain workers’

2 See Appendix 2.

3 1t must be noted that working as an independent contractor is a legitimate alternative to being an employee and use
of independent contractors is a legal means of doing business.

4 The text of 2010 Act 142 is available at
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT142/ACT142%20As%20Enacted.pdf.

5 The text of the report is available at https://uipublic.labor.vermont.gov/Misclassification/EmployerReport.aspx.

® The list is available at https://bgs.vermont.gov/purchasing-contracting/debarment.

13 V.S.A. 8§ 2024.
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compensation.® However, this report is limited to an examination of the four debarment
provisions discussed in the following sections.

B. WORKERS’ COMPENSATION

Vermont law requires all employers to have workers’ compensation coverage for their
employees. Workers’ compensation is a no-fault insurance system that provides various benefits
to employees who suffer work-related injuries or occupational disease. The benefits include wage
replacement, medical treatment, and vocational rehabilitation. Workers’ compensation benefits
are set by law, ensuring that injured or sick employees receive medical benefits and compensation
for work-related injuries while preventing employers and employees from having to pursue costly
and unpredictable lawsuits to determine liability for those injuries.

Vermont’s workers’ compensation law provides a variety of penalties for failure to
comply with the law, including administrative penalties, debarment, and even a criminal penalty
for a person “who knowingly and with intent to defraud makes a false statement or representation
for the purpose of obtaining, affecting, or denying any benefit or payment under the provisions of
[the workers’ compensation law].”®

8 V.S.A. § 3661

8 V.S.A. 8 3661 provides enforcement authority to the Commissioner of Financial
Regulation when he or she “believes that an insurer or an officer or agent thereof, or any other
person, has violated the law, an administrative rule of the Department, or an order of the
Commissioner relating to insurance, or has not complied with its requirements.”*° Subsection (c),
which specifically relates to workers’ compensation insurance, provides:

“An employer who makes a false statement or representation that results in a lower

workers’ compensation premium, after notice and opportunity for hearing before the

Commissioner, may be assessed an administrative penalty of not more than $20,000.00 in

addition to any other appropriate penalty. In addition, an employer found to have violated

this section is prohibited from contracting, directly or indirectly, with the State or any of
its subdivisions for up to three years following the date the employer was found to have
made a false statement or misrepresentation, as determined by the Commissioner in
consultation with the Commissioner of Buildings and General Services or the Secretary of

Transportation, as appropriate. Either the Secretary or the Commissioner, as appropriate,

shall be consulted in any appeal relating to prohibiting the employer from contracting with

the State or its subdivisions.”

It is worth noting that subsection 3661(c) does not specifically mention employee
misclassification. While employee misclassification would be “a false statement or representation
that results in a lower workers’ compensation premium,” there are other actions that could also
potentially violate that provision.

813 V.S.A. § 2025.
913 V.S.A. § 2024.
108V S.A. § 3661(a).
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21 V.S.A. 8692

21 V.S.A. § 692 establishes penalties for the failure to provide workers’ compensation
insurance for employees. It also provides the Commissioner of Labor with the authority to issue a
stop-work order to any employer that fails to secure workers’ compensation insurance after an
investigation by the Commissioner, as well as additional penalties for an employer that
subsequently violates a stop-work order. With respect to debarment, subsection (b) provides in
pertinent part:

“An employer against whom a stop-work order has been issued is prohibited from

contracting, directly or indirectly, with the State or any of its subdivisions for a period of

up to three years following the date of the issuance of the stop-work order, as determined
by the Commissioner in consultation with the Commissioner of Buildings and General

Services or the Secretary of Transportation, as appropriate. Either the Secretary or the

Commissioner, as appropriate, shall be consulted in any contest of the prohibition of the

employer from contracting with the State or its subdivisions.”

In other words, an employer can only be debarred under this section after a stop-work order has
been issued against it. Because a stop-work order is only issued if the employer fails to provide
workers’ compensation insurance after an investigation determines that it is required to do so, an
employer can avoid both the stop-work order and debarment simply by obtaining the required
insurance at the conclusion of the Department’s investigation.

It is also worth emphasizing that the stop-work order and debarment penalties are related
to the employer’s failure to provide workers’ compensation insurance, and not to whether it has
misclassified the uninsured employees.'! All five of the currently debarred employers were cited
under this provision.

21V.S.A. 8708

21 V.S.A. § 708 establishes penalties for a person who intentionally makes a false
statement or representation to obtain a benefit or payment pursuant to the provisions of the
workers’ compensation law. With respect to employers who have violated the section, it also
provides a debarment penalty:

“[Aln employer found to have violated this section is prohibited from contracting, directly

or indirectly, with the State or any of its subdivisions for up to three years following the

date the employer was found to have made a false statement or misrepresentation of a

material fact, as determined by the Commissioner in consultation with the Commissioner

of Buildings and General Services or the Secretary of Transportation, as appropriate.

Either the Secretary or the Commissioner, as appropriate, shall be consulted in any contest

111t should be noted that some employers may not realize that they are out of compliance with the requirement to
provide workers’ compensation. A relatively common problem in some industries where employers hire numerous
independent contractors to perform work is that many sole proprietors will obtain a workers’ compensation policy
known as an “if any” policy. An uninformed employer might believe that this means those subcontractors are
covered by workers’ compensation insurance. However, an “if only” policy only provides coverage to the sole
proprietor if a workers’ compensation claim is made against him or her and not if he or she is injured. The employer
is still required to provide insurance for that sole proprietor and could potentially be liable if he or she suffers an
injury while working for the employer.
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relating to the prohibition of the employer from contracting with the State or its
subdivisions.”

As with the other debarment provisions related to workers’ compensation, section 708
does not specifically relate to misclassification. While employee misclassification would be “a
false statement or representation, for the purpose of obtaining [a] benefit or payment under the
provisions of this chapter,” there are other actions that could also potentially violate this
provision.

Workers’ Compensation Rule 45

Workers’ Compensation Rule 45, entitled “Rules for Administrative Citations and
Penalties, Stop Work Orders and Debarment” was amended effective February 13, 2017.%2 Of
particular importance for this report, the rule includes provisions related to referral to the
Department of Financial Regulation of employers believed to have made a willful false statement
in order to reduce their workers’ compensation premiums;** debarment of employers who
willfully make a false statement or representation in order to obtain a benefit under the law,
including lower workers’ compensation premiums;** and debarment of employers who are issued
a stop-work order for failure to provide workers’ compensation insurance.'® The rule provides for
a one-year debarment for an initial violation, two years for a second violation that occurs within
three years of the first, and three years for a third or subsequent violation that occurs within three
years of the most recent violation.’* The Commissioner may reduce the length of the penalty
based on specific mitigating factors set forth in the rules.!’

C. UNEMPLOYMENT INSURANCE

21V.S.A. §1314a

21 V.S.A. § 1314a requires employers to file with the Commissioner of Labor quarterly
wage reports for all employees and, upon request by the Commissioner, separation reports for
former employees who have filed a claim for unemployment compensation. Subsection 1314a(f)
provides penalties for failure to file required reports and for the misclassification of employees.
With respect to employee misclassification, subdivision (f)(1)(B) provides that an employer who
fails to:

“Properly classify an individual regarding the status of employment is subject to a penalty

of not more than $5,000.00 for each improperly classified employee. In addition, an

employer found to have violated this section is prohibited from contracting, directly or
indirectly, with the State or any of its subdivisions for up to three years following the date
the employer was found to have failed to properly classify, as determined by the

Commissioner in consultation with the Commissioner of Buildings and General Services

12 5ee Appendix 4 for the full text of the rule.

13 24-010-005 Vt. Code Rules § 45.5300.

14 24-010-005 Vt. Code Rules § 45.5400.

15 24-010-005 Vt. Code Rules § 45.5580.

16 24-010-005 Vt. Code Rules 88 45.5440-45.5460 and 45.5590-45.5596.
1724-010-005 Vt. Code Rules §§ 45.5160 and 45.5520.
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or the Secretary of Transportation, as appropriate. Either the Secretary or the
Commissioner, as appropriate, shall be consulted in any appeal relating to prohibiting the
employer from contracting with the State or its subdivisions.”

Unlike the debarment provisions in the workers’ compensation laws, this penalty is
specifically for employee misclassification and does not relate to any other potential violations.
However, as will be discussed in more detail in Part IV of this report, this penalty has never been
utilized by the Department of Labor since it was enacted in 2010.

I11. Actions Taken to Ensure the State Is Not Contracting with Employers That Have
Misclassified Employees

The State utilizes a variety of mechanisms to ensure that it does not contract with
employers that have been found to misclassify employees. Although the State has not yet
debarred an employer for misclassification, the State has taken steps to avoid contracting with
employers who have engaged in misclassification by adopting contracting standards and policies,
improving coordination between agencies and departments, and engaging in outreach with
employers.

A. DEBARMENT PROCEEDINGS

Department of Labor

As discussed above, the Department of Labor has debarment authority in relation to
Vermont’s unemployment insurance and workers’ compensation laws. However, the Department
has only utilized that authority in relation to the workers’ compensation law.

The Department noted that it issued four debarments between 2015 and 2016 before a
challenge to its authority led the Department to propose an amendment to Workers’
Compensation Rule 45. The amended rule, which took effect on February 23, 2017, allowed the
Department to begin instituting debarment proceedings again. The Department issued its first
three debarments under the amended rule and 21 V.S.A. § 692 (failure to provide workers’
compensation insurance) in April and two more pursuant to the same provision in November.8
In the context of this report, it is important to note that the employers were debarred for failure to
obtain workers’ compensation insurance and not for misclassifying their employees.

In contrast, the Department has never utilized its authority to issue penalties or debarments
related to employee misclassification under the unemployment insurance law. The Department is
currently working to adopt new rules that would allow it to do so. The proposed rule amendments
were filed on February 12, 2019.1° As discussed in Part IV, had the necessary rules been adopted
during the more than eight years since 21 V.S.A. 8 1314a(f)(1)(B) took effect, a significant
number of employers could have faced potential debarment.

18 See Administrative Citations in Appendix 3.
19 See Appendix 6 for a copy of the Department of Labor’s proposed rule amendment.
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Department of Financial Regulation

While the Department of Financial Regulation also has authority to debar employers who
make “a false statement or representation that results in a lower workers’ compensation
premium,” the Department has never utilized this authority. According to the Department, the
lack of debarments pursuant to 8 V.S.A. § 3661 is because it has not received any referrals from
the Department of Labor or any complaints of a violation that could have resulted in a debarment
under section 3661. The Department explained that this is likely due, at least in part, to the
regular audits performed by workers’ compensation insurers, which identify instances of
misclassification or miscoding without the Department’s involvement.

The insurers’ regular audits are necessary because workers’ compensation insurance
premiums are based on an employer’s estimated annual payroll. In other words, when an
employer purchases a policy, it provides an estimate of the number and type of employees and the
amount of payroll. To ensure that the premium amount is accurate, the insurer will often perform
an audit, which might be as simple as a review of payroll records to determine whether the
employer has accurately reported the number and classification of employees, or for certain
employers (depending on the employer’s industry, size, and experience) the audit could include a
site visit to ensure that the policy accurately reflects the number of employees and their job
classification. Thus, an employer who has a particularly busy year could find itself owing
additional premium at the end of the year because it had to hire extra employees to meet the
increased demand. Similarly, an insurance company might have to credit back excess premium to
an employer whose payroll was lower than expected.

While premium adjustments are a relatively common result of an audit, in the majority of
cases, they are not the result of intentional employee misclassification. Even in instances that
may be the result of intentional misclassification or miscoding, the issue can usually be settled
between the insurer and the employer without the Department of Financial Regulation being made
aware of it.

An additional reason the Department of Financial Regulation provided for why it has not
had to utilize its debarment authority is that misclassification that is not caught during an audit is
most likely to be discovered during the adjudication of a disputed workers’ compensation claim,
which is done by the Department of Labor. Under that scenario, the employer could be debarred
for failure to provide workers’ compensation insurance pursuant to 21 V.S.A. § 692, which would
make a referral to the Department of Financial Regulation unnecessary.

B. BULLETIN 3.5 AND BULLETINS

Bulletin 3.5 and Bulletin 5 set forth the requirements for contracting with and receiving
grant funds from the State, respectively. Pursuant to both Bulletin 3.5 and Bulletin 5, the Agency
of Administration requires entities to certify that they have not been debarred by either the State
or federal government.

Bulletin 3.5 establishes standards for State contracting and procurement including
contractor compliance with the laws regarding proper employee classification and coding. In
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particular, Bulletin 3.5 provides that Requests for Proposals (RFPs) for contracts for services, as
well as for all State construction and transportation projects with a total project cost exceeding
$250,000, “must include language mandating the bidders comply with provisions and
requirements of”” 2009 Acts and Resolves No. 54, Sec. 32%° related to (1) self-reporting of
“information relating to past violations, convictions, suspensions, and any other information
related to past performance and likely compliance with proper coding and classification of
employees” and (2) subcontractor reporting requirements.?* More specifically, the subcontractor
reporting requirements require each bidder to identify all proposed subcontractors and
subcontractors’ subcontractors, as well as their respective workers’ compensation insurance
carriers.?

Bulletin 5 establishes standards for grant issuance and monitoring. Like Bulletin 3.5, it
prohibits entities that have been debarred by the federal government from receiving new grant
awards from the State and requires certification that an entity is not currently debarred by either
the State or federal government.?

In addition to the requirements of Bulletin 3.5 and Bulletin 5, all State programs that receive
federal funds are subject to federal audit requirements and must be audited every three years for
compliance with federal requirements, including federal debarment rules that require review of
the federal debarment lists before a grant or contract is awarded.?*

The experience of the Department of Buildings and General Services and the Agency of
Administration indicates that most State contractors are familiar with the State contracting
requirements and the requirements for receiving grants or contracts that are supported by federal
funds. This may be due, at least in part, to the fact that employers contracting with the State tend
to be relatively large and sophisticated and, therefore, more aware of the laws and rules that they
must comply with.

C. DEPARTMENT OF FINANCE AND MANAGEMENT POLICY

The Department of Finance and Management has adopted a policy that prohibits the State of
Vermont from entering into contracts with entities that are listed on the State’s debarment website
or from making purchases over $25,000.00 or entering into grants or contractual agreements with

20 The text of 2009 Acts and Resolves No. 54 is available at:
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted. pdf.

21 Agency of Administration Bulletin No. 3.5: Procurement and Contracting Procedures, Revised December 12, 2018,
p. 24, available at: https://aoa.vermont.gov/sites/aoa/files/Bulletins/3point5/Bulletin_3.5 FINAL_12-12-
18%20with%20updated%20AA-14%20links.pdf; see also 2009 Acts and Resolves No. 54, Sec. 32, available at:
https://legislature.vermont.gov/assets/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted. pdf.

22 See Department of Buildings and General Services Certificate of Compliance Form, p. 1, available at:
https://bgs.vermont.gov/sites/bgs/files/files/purchasing-
contracting/contracts/Certificate%200f%20Compliance%205_16 _17.pdf.

23 Agency of Administration Bulletin No. 5: Policy for Grant Issuance and Monitoring, pp. 13, 22, and Appendix IV,
available at: https://aoa.vermont.gov/sites/aoa/files/Bulletins/Bulletin_5_eff12-26-14.pdf.

24 The annual federal Single Audit reports are available at: https://auditor.vermont.gov/reports/audit/single.
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entities that have been suspended or debarred by the federal government.?® The Policy requires
all contracts that are subject to Bulletin 3.5 or Bulletin 5 to contain the following provision:

Certification Regarding Debarment: Party certifies under pains and penalties of perjury that,
as of the date that this Agreement is signed, neither Party nor Party’s principals (officers,
directors, owners, or partners) are presently debarred, suspended, proposed for debarment,
declared ineligible or excluded from participation in federal programs, or programs supported
in whole or in part by federal funds.

Party further certifies under pains and penalties of perjury that, as of the date that this
Agreement is signed, Party is not presently debarred, suspended, nor named on the State’s
debarment list at: http://www.bgs.vermont.gov/purchasing-contracting/debarment.

D. DEPARTMENT OF BUILDINGS AND GENERAL SERVICES WEBSITE

Pursuant to 29 V.S.A. § 161(f) “[t]he Agency of Administration shall maintain a current list of
employers that have been prohibited from contracting with the State or any of its subdivisions,
and the Agencies of Administration and of Transportation shall publish that list on their
websites.” The Department of Buildings and General Services has been designated by the
Agency of Administration to maintain the State debarment list on its behalf. Until January 8,
2019, despite five employers having been debarred during 2018, the Department’s website stated
that “[t]here are currently no employers that have been debarred.”?® Upon being made aware of
this issue on January 7, the Department immediately contacted the Department of Labor and
determined that there had been a communication issue that prevented it from receiving notice
when proposed debarments became final. The website was updated within 24 hours and steps
have been taken to ensure that the Department of Buildings and General Services will receive a
copy of all final debarment orders going forward.

Because there were no employers on the State debarment list until January 8, the Agency of
Transportation did not publish the list or include a link to it on its website. However, now that the
debarment list has been updated, the Agency of Transportation has added a link to it from its
Contract Administration webpage.?’

E. COORDINATION BETWEEN STATE AGENCIES AND DEPARTMENTS

Consultation prior to Debarment:

Pursuant to 21 V.S.A. 88 692, 708, and 1314a, the Commissioner of Labor is required to
consult with either “the Commissioner of Buildings and General Services or the Secretary of
Transportation, as appropriate” when determining for how long to debar an employer. Likewise,

25 See Department of Finance and Management, Suspension and Debarment Policy & Procedures, revised April 19,
2017, available at: https://finance.vermont.gov/sites/finance/files/documents/Pol_Proc/Fin_Magt_Policies/FIN-
Policy 1 Suspension Debarment.pdf.

2 The Department of Buildings and General Services” Debarment List is available at:
http://www.bgs.vermont.gov/purchasing-contracting/debarment.

27 The Agency of Transportation link to Department of Buildings and General Services’ Debarment List available at:
https://vtrans.vermont.gov/contract-admin/resources/services.
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under 8 V.S.A. 8 3661, the Commissioner of Finance and Management is also required to consult
with either “the Commissioner of Buildings and General Services or the Secretary of
Transportation, as appropriate” when determining for how long to debar an employer. These
consultations have occurred when the Department of Labor has debarred employers. As noted
above, the Department of Finance and Management has not yet had any debarment proceedings,
and therefore it has not needed to engage in the required consultations.

Agency of Transportation and Department of Labor:

Prior to contracting with a company to perform work, the Agency of Transportation
contacts the Department of Labor directly to determine if the employer has a workers’
compensation policy in place and whether the employer has been debarred. The Agency
established this additional verification step in August 2015 to ensure that it was complying with
its obligations pursuant to 2009 Acts and Resolves, No. 54.28 The process involves a weekly
e-mail sent to the Department of Labor that contains a list of bidders, which the Agency asks the
Department to review within 48 hours for any employers who may be debarred; lack workers’
compensation; or have a past violation, conviction, or suspension. No response from the
Department within 48 hours is presumed to indicate that no bidders on the list are currently
debarred; lack workers’ compensation; or have a past violation, conviction, or suspension.

This verification procedure is in addition to the Agency consulting the debarment list on
the Department of Buildings and General Services’ website, the Secretary of State’s corporations
database, and the federal System for Award Management Registration, Renewal & Migration.
The Agency also performs these checks when it is processing amendments to contracts or grants.

Department of Labor, Department of Financial Regulation, and Department of Forests, Parks
and Recreation:

The Departments of Labor, of Financial Regulation, and of Forests, Parks and Recreation
have been working to improve safety and workers’ compensation participation in Vermont’s
forest products industry. Their collaboration has resulted in the combination of certain class
codes to reduce premiums and expand risk pools, a collaboration with the State of Maine to
improve training and safety in Vermont’s logging industry, and other efforts to increase workers
compensation participation by employers in Vermont’s forest products industries, which should
reduce premiums and volatility in the marketplace.?® It is hoped that this collaboration will not
only reduce the costs for employers in Vermont’s forest products industry but also minimize some
of the incentives for employers to engage in misclassification or miscoding in order to avoid high
workers’ compensation insurance premiums.

F. OUTREACH

28 The text of 2009 Acts and Resolves No. 54 is available at:
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf.

29 This collaboration grew out of a report on Workers’ Compensation Rates for Certain High Risk Occupations that
was prepared by the Department of Financial Regulation for the General Assembly in 2018. The report is available
at: https://legislature.vermont.gov/assets/Legislative-Reports/Jan-15-Workers-Comp-Report-Submitted.pdf.

VT LEG #335987 v.2


https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf
https://legislature.vermont.gov/assets/Legislative-Reports/Jan-15-Workers-Comp-Report-Submitted.pdf

11

The Agency of Transportation, the Department of Labor, and the Department of Buildings
and General Services all engage in ongoing outreach and education efforts intended to help reduce
instances of employee misclassification. The Agency of Transportation’s Office of Civil Rights
visits job sites to conduct education and outreach regarding the various legal requirements that
contractors and subcontractors must comply with. The Department of Labor’s website provides
information regarding proper employee classification® and the Department produced a public
service announcement regarding employee misclassification that aired in 2016.3! Finally, the
Department of Buildings and General Services partners with the Procurement Technical
Assistance Center, or PTAC, at the Agency of Commerce and Community Develop to do
outreach regarding the process and requirements for contracting with the State.?

1VV. Obstacles to the Use of Debarment in Relation to Employee Misclassification

There are several significant obstacles that have prevented greater utilization of Vermont’s
debarment procedures as a tool for combatting employee misclassification. Foremost among
these is the failure of the Department of Labor to adopt rules necessary to carry out debarments
pursuant to the workers’ compensation law until February 2017 and its failure to do so at all in
relation to the unemployment insurance law. Additional obstacles include the Department of
Labor’s inability to perform employer audits under the workers’ compensation law; difficulties in
hiring and retaining workers’ compensation investigators; the fact that, except for 21 V.S.A.

8§ 13144, the statutes that provide for debarment are not specifically focused on employee
misclassification; the limited deterrent effect of debarment penalties issued against employers that
are unlikely to contract with the State; and the relative inactivity of the Governor’s Task Force on
Employee Misclassification in recent years.

A. FAILURE TO ADOPT NECESSARY RULES

Perhaps the most significant reason that more debarments have not been issued to date is
that the Department of Labor either did not adopt the necessary rules or failed to do so until
recently. As mentioned above, the Department adopted the necessary amendments to Workers’
Compensation Rule 45 in February 2017. Since then it has issued five debarments for failure to
obtain workers’ compensation insurance. The Department began an effort to adopt the
amendments to Rule 45 in 2014 but was unable to meet the deadline for completing the
rulemaking process at that time. During 2015 and 2016, the Department issued four debarments
before a challenge to its authority resulted in the Department pursuing the amendments to Rule 45
that were ultimately adopted in early 2017. It is not clear if any additional debarments could have
been issued if the amendments to Rule 45 that were proposed in 2014 had been adopted at that
time.

While the Department has been working for several years to amend the Employment
Security Board Rules so that it can begin to issue the monetary penalties and debarments provided

%0 See, e.g., Misclassification: Who is an Employee vs. an Independent Contractor?, available at:
http://labor.vermont.gov/workers-compensation/misclassification/.

31 Available at: https://www.youtube.com/watch?v=ct3aAYmnlzs.

%2 The Agency of Commerce and Community Development’s Procurement Technical Assistance Center’s website is
available at: https://accd.vermont.gov/economic-development/programs/ptac.
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forin 21 V.S.A. § 1314a,® it has not yet adopted the necessary amendments. The proposed rule
was recently approved by the Employment Security Board and was filed on February 12, 2019 to
begin the administrative rulemaking process.

Between the beginning of January 2016 and the end of September 2018, the Department
identified 1,272 instances of employee misclassification, including 684 instances during 2017 and
the first nine months of 2018. Those instances of employee misclassification could have resulted
in significant penalties and the debarment of as many as 65 employers in 2017 and 53 employers
in 2018.%* However, because the Department has not adopted the necessary rules, it was only able
to pursue the unpaid unemployment insurance contributions plus interest.

Without any changes to the underlying statutes, the adoption of the necessary rules will
likely result in a significant number of employers being debarred for employee misclassification
under the unemployment insurance laws. However, with respect to workers’ compensation,
recent experience has shown that while the Department has debarred employers for failure to
provide workers’ compensation insurance, it has not identified or penalized employers that are
misclassifying employees.

B. INABILITY TO PERFORM EMPLOYER AUDITS UNDER WORKERS” COMPENSATION LAW

The lack of debarments for employee misclassification under the workers’ compensation
law indicates that either employee misclassification is relatively rare in relation to workers’
compensation or that the Department may require additional and better tools to identify employee
misclassification that is occurring. Enforcement of the workers’ compensation laws is complaint
driven, and the Department of Labor lacks the authority to perform employer audits. Because of
this, the Department’s enforcement efforts are reactive rather than being proactively focused on
identifying and eliminating employee misclassification and failures to provide insurance.

In contrast, the unemployment insurance law permits the Department to perform audits to
determine if an employer is complying with its legal obligations.>® From January 2016 through
the third quarter of 2018, the Department’s unemployment insurance program conducted 1,047
audits and identified 1,272 instances of employee misclassification, a rate of 1.2 instances of
employee misclassification identified for each audit the Department performed.

In addition to providing the ability to perform audits, requiring that a portion of those
audits be targeted based on factors that indicate an increased potential for violations could help
enhance the detection of employee misclassification that may be occurring. As noted in the State
Auditor’s 2015 Report on Worker Misclassification, the U.S. Department of Labor Office of the
Inspector General has found that states that use targeted audit selection criteria are “more
effective at detecting noncompliance with unemployment insurance tax laws than states that

33 See Report of the Vermont State Auditor, Worker Misclassification: Action Needed to Better Detect and Prevent
Worker Misclassification; Appendix 5; at pp. 15 and 58.

3 While the 684 instances of misclassification identified by the Department during 2017 and 2018 could have
resulted in up to $3,420,000.00 in penalties under section 13144, the amount of penalties would likely have been
significantly lower with many employers likely subject to lesser penalties for a first offense and other mitigating
factors.

% See 21 V.S.A. §§ 1314 and 1320.
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selected employers at random.”3® That report goes on to note that “the U.S. DOL encourages
states to maintain field audit selection criteria that target employers based upon a greater potential
risk of noncompliance [with unemployment insurance laws], such as high employee turnover,
sudden growth or decrease in employment, type of industry, location (geography) of employers,
prior reporting history, or results of prior audits.”®” While these comments from the Auditor’s
report were focused on the unemployment insurance program, it is fair to conclude that targeted
workers’ compensation audits of specific employers or industries would also be more likely to
detect noncompliance.

In short, the workers’ compensation laws currently only permit that program to employ a
reactive, complaint-driven enforcement model that often requires potentially confrontational
work-site visits. In contrast, the unemployment insurance program employs a more proactive
audit model in which the investigators can request and review information submitted by an
employer and then may conduct a follow up site visit if necessary. The Director of Workers’
Compensation and Safety for the Department of Labor suggested that updating the workers’
compensation law to permit the Department to conduct audits could result in better identification
of employee misclassification and earlier identification of employers that have not obtained
insurance for their employees. In addition, adopting such changes could make the difficult job of
the workers’ compensation investigators somewhat easier by reducing the confrontational nature
of their work. Finally, requiring a significant portion of those audits to be targeted based on
certain risk factors could further improve the identification of employee misclassification and
other violations of the workers’ compensation laws.

C. LACK OF WORKERS’ COMPENSATION INVESTIGATORY STAFE

The Department of Labor’s enforcement efforts in relation to the workers’ compensation
laws are also hampered by the difficulty it has had in keeping all of its investigator positions
filled. While the Department is authorized to employ up to five workers’ compensation fraud
investigators, only three of the five positions are currently filled. The Commissioner’s response
to the State Auditor’s 2015 report described a variety of obstacles that the Department had
encountered in relation to keeping those positions filled, including leave for medical conditions
and work-related injuries, the death of an investigator from a medical condition, an investigator
who was separated during his or her probationary period, and another temporary investigator who
left for a permanent position with another employer.3® Changing the investigatory model as
discussed above and taking other steps to reduce turnover among the Department’s workers’
compensation investigators could result in increased identification of violations, including
employee misclassification, and, possibly, increased use of the debarment penalties provided.

D. WORKERS’ COMPENSATION LAWS ARE NOT FOCUSED ON MISCLASSIFICATION

3 Appendix 5, at p. 17.

371d., at p. 18. A 2016 follow-up by the State Auditor’s Office noted that the Department had increased the
percentage of unemployment insurance audits that were targeted and had begun using fraud tips, as well as targeting
based on region and industry.

% 1d., at p. 61.
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The debarment provisions in Vermont’s workers’ compensation law are not specifically
focused on employee misclassification but instead cover a broad range of violations that include
employee misclassification. Neither the Department of Labor nor the Department of Financial
Regulation has debarred a single employer for employee misclassification under the provisions
prohibiting false statements or representations. Instead, the five debarments that have been issued
all relate to employers who failed to provide insurance coverage for their employees.

Depending on the policy outcome that it wishes to achieve, the General Assembly may
wish to consider examining the possibility of amending the debarment provisions in the workers’

compensation laws to more specifically focus on employee misclassification.

E. CURRENTLY DEBARRED EMPLOYERS ARE UNLIKELY TO CONTRACT WITH THE STATE

While not an obstacle to the use of debarment, the penalty has little impact on employers
that are unlikely to do business with the State, which likely decreases the debarment penalty’s
ability to deter employee misclassification. According to the Department of Labor, in many
cases, the employers who face potential debarment are smaller employers that are unlikely to
contract with the State or employers in industries in which the State is unlikely to contract for
services. This is born out by the current debarment list, which includes a rental property
management service, a taxi company, a transportation logistics company, and two local
restaurants. Because these employers are unlikely to contract with the State, debarment is
essentially a symbolic punishment that likely has far less of a deterrent effect than the monetary
penalties that were levied against them.

According to the Agency of Administration and the Department of Buildings and General
Services, most companies that are large enough to bid on State contracts are familiar with State
contracting requirements and able to ensure compliance with those requirements. The General
Assembly may wish to consider whether debarment is an effective deterrent as well as whether
the statutes can be tailored so that debarment more effectively targets employers that are likely to
contract with the State.

F. GOVERNOR’S TASK FORCE HAS BEEN RELATIVELY INACTIVE

The Governor’s Task Force on Employee Misclassification has not met since August 10,
2017. According to the State Auditor’s 2015 report, the Task Force met three times between its
creation in 2012 and July of 2015. Since then, the Task Force met an additional seven times
before its most recent meeting in 2017.

Created by Executive Order 08-12, the Task Force is charged with the following tasks:

e Examine and evaluate existing misclassification enforcement by agencies and
departments.

e Develop and implement a campaign to educate and inform employers, workers, and the
public about misclassification.

e Coordinate review of existing law and other methods to improve monitoring and
enforcement of misclassification.
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e Review and establish reasonable mechanisms to accept complaints and reports of
noncompliance.

e Review templates for state contracts and grants and monitor systems to ensure compliance
by contractors and grant recipients.

o Identify barriers to information sharing and recommend statutory changes where
necessary.

e Work collaboratively with businesses, labor, and other interested stakeholders in the effort
to reduce employee misclassification.

e Ensure that agencies and departments are engaged in timely enforcement and that any
penalties and debarment periods are posted to a publicly available website in a timely
manner, where permitted by law.

e Engage in other activities as deemed necessary and appropriate by the Task Force, as
permitted by law.

While the Task Force has not met recently, it has been relatively successful during the past
several years in carrying out some of the tasks it was charged with. Notably, the Task Force has:

e coordinated with the Vermont Department of Labor to use grant money from the U.S.
Department of Labor to create an education and outreach campaign that ran public service
ads on television and radio in 2015 and 2016;

e reviewed and made several legislative proposals, although none of the proposals was
enacted by the General Assembly;

e worked with the Vermont Department of Labor to establish an employee misclassification
complaint portal on its website;

e worked with the Agency of Administration to revise Bulletin 3.5 to ensure compliance
with the workers’ compensation and unemployment insurance laws;

e worked to increase information sharing between State agencies and Departments; and

e worked with employers, labor groups, and other stakeholders to carry out its work.

Given its past successes, it is possible that additional meetings of the Task Force could
produce further positive results. However, it is worth noting that the Task Force is not
specifically charged with enforcing the laws against employee misclassification.®® Instead, its
role is to improve coordination between the Executive Branch agencies and departments and to
ensure that they “are engaged in timely enforcement” of those laws.

In addition, the Department asserts that it has been able to accomplish more during the
past two years by identifying agencies and departments, like the Agency of Transportation and

39 This contrasts somewhat with well-known task forces from other states. For example, New York’s Joint
Enforcement Task Force on Employee Misclassification, which has since become part of the Joint Task Force on
Employee Misclassification and Worker Exploitation, was also tasked with “pool[ing], focus[ing] and target[ing]
investigative and enforcement resources” and “identifying significant cases of employee misclassification which
should be investigated jointly, and to form joint enforcement teams to utilize the collective investigative and
enforcement capabilities of the Task Force members.” N.Y. Executive Order No. 17,9 NYCRR 6.17. Similarly,
Massachusetts’ Council on the Underground Economy has the authority to “identify those industries and sectors
where the underground economy and employee misclassification are most prevalent and target council members’
investigative and enforcement resources against those sectors, including through the formation of joint investigative
and enforcement teams.” 2014 Mass. Acts ch. 144.
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Department of Liquor and Lottery, that have a particular interest in the issue of employee
misclassification and working with them to address a specific issue or problem. In the past two
years, the Department has met with the Department of Forests, Parks and Recreation to discuss
misclassification in industries related to Vermont’s working lands; worked with the Agency of
Human Services to discuss and resolve misclassification issues in the Agency; discussed issues
related to the classification of apprentices and the payment of prevailing wages with the
Department of Buildings and General Services; and worked with the Department of Financial
Regulation to produce documents clarifying issues related to the classification of LLCs. In
addition, the Department continues to meet and communicate regularly with the Agency of
Transportation and the Department of Liquor and Lottery to ensure that employees are being
properly classified and that contractors and licensees have workers’ compensation insurance and
have not been debarred. Outside State government, the Department has, as part of an effort to
address seasonal workforce issues, met separately with fuel dealers and the Associated General
Contractors to discuss employee leasing laws and employee classification and potential liability
related to those issues. The Department believes that this approach is more effective than
convening the Task Force because it does not suffer from the logistical and scheduling challenges
presented by the large membership of the Task Force, and the work is focused on issues that are
of direct concern to each of the agencies, departments, and industry groups that the Department
has worked with.

The General Assembly may wish to examine whether the Task Force is an effective
long-term tool for reducing employee misclassification or if the more issue-specific approach
employed by the Department in the past two years may be more effective at accomplishing that
goal. If the General Assembly believes that the Task Force should continue to be utilized, it may
wish to consider whether the Task Force should be codified in statute, and if so, whether it should
be required to meet a minimum number of times per year and whether it should be given specific
tasks or oversight authority aimed at reducing employee misclassification or improving the
enforcement of the laws against misclassification. If the General Assembly determines that the
Department’s more issue-specific approach would be more effective at reducing employee
misclassification, it may wish to identify specific issues that it would like the Department to
address, and the stakeholders that it would like the Department to work with.

V. Other States That Utilize Debarment to Enforce Laws Prohibiting Misclassification

The federal government and several states utilize debarment as a penalty for violations of
certain employment and procurement laws. In recent years, some states have made headlines by
ramping up enforcement efforts related to employee misclassification statutes that include
debarment as a potential penalty for violators. Due to time and resource limitations, this report
does not include an exhaustive survey of State debarment laws or of recent efforts to increase
utilization of debarment as a penalty in relation to employee misclassification. Instead, this report
provides a brief overview of the laws in three states and the District of Columbia that utilize
debarment in relation to employee misclassification.

In addition, due to a lack of information found while researching this subject, this report is

unable to address the General Assembly’s charge to “[sjJummarize specific characteristics of other
states’ laws, rules, and procedures related to debarment that have been identified as either
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enhancing or limiting their effectiveness in enforcing those states’ laws against employee
misclassification.” While some news reports describe significant penalties that have been
levied,*° and some state’s debarment lists have hundreds, or even thousands, of employers on
them,*! the author was unable to find any analysis of whether the penalties and debarments have
resulted in a decrease in employee misclassification. This is a subject that the General Assembly
may wish to consider studying further in the future.

A. ILLINOIS

Illinois’ Employee Classification Act,*? which applies to employers who are construction
contractors or subcontractors, establishes monetary penalties for failing to properly classify
employees or retaliating against an employee who reports misclassification or cooperate with an
investigation or proceeding under the Act.** When an employer commits a second or subsequent
violation of the act within five years of a previous violation, the employer is debarred from
contracting with the state for four years from the date the last violation was committed.** 4°
Debarred employers are listed on the Department of Labor’s website.*® In addition, the Act
requires the Department of Labor, the Department of Employment Security, the Department of
Revenue, and the Illinois Workers’ Compensation Commission to cooperate by sharing
information regarding suspected employee misclassification and, in the event that a violation is
found, requires the Department of Labor to “notify the Department of Employment Security, the
Department of Revenue, the Office of the State Comptroller, and the Illinois Workers’
Compensation Commission who shall be obliged to” investigate the relevant employer under the
laws within their respective jurisdictions.*’

Illinois’ Prevailing Wage Act also provides for the debarment of employers who violate
the prevailing wage laws for public contracts.*® Contractors and subcontractors who on two
separate occasions within a five-year period violate the provision of the Act can be debarred for
four ye%rs from the date on which they are added to a list maintained by the Commissioner of
Labor.*

B. MASSACHUSETTS

40 See, e.g., Ryan Grochowski Jones; How New York and Illinois Curb a Key Labor Violation While Other States Fall
Short; ProPublica.org; Sept. 4, 2014; https://www.propublica.org/article/how-new-york-andillinois-curb-a-labor-
violation-while-others-fall-short.

41 See, e.g., Massachusetts Dept. of Industrial Accidents Debarment List, https://www.mass.gov/service-
details/debarment-list-businesses-ineligible-to-bid-on-state-or-muncipally-funded-contracts. (Unfortunately, this list
does not specify whether the employers were debarred for a failure to provide workers’ compensation insurance or
for employee misclassification.)

42820 I.L.C.S. 185/1-185/999.

43 See 820 1.L.C.S. 185/10 and 185/20.

44820 1.L.C.S. 185/42.

4 The Illinois Procurement Code also provides for the debarment of contractors or subcontractors and is subject to
applicable provisions of the Employee Classification Act. See 30 I.L.C.S. 500/50-65 & 500/50-70.

4 1d.

47820 1.L.C.S. 185/75.

48820 1.L.C.S. 130/0.01-130/12.

49820 1.L.C.S. 130/11a.
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Massachusetts law provides a broad range of violations for which an employer can be
debarred, including “any state or federal law regulating hours of labor, prevailing wages,
minimum wages, overtime pay, equal pay, child labor, or worker’s compensation.” With
respect to employee misclassification, an employer can be liable for civil and criminal penalties,
as well as possible debarment, if it misclassifies an employee, and in doing so violates a provision
of the Commonwealth’s wage and hour laws, minimum wage and overtime laws, the law
requiring employers to keep true and accurate employee payroll records, provisions requiring
employers to pay withholding taxes on employee wages, and provisions of the workers’
compensation law related to knowing employee misclassification.®® The debarment periods for a
violation are up to six months for a first violation, up to three years for a subsequent violation,
and up to five years for a willful violation.? In addition, an employer who violates conditions
imposed by a citation for misclassification or an order requiring a bond to rectify the
misclassification and ensure compliance with the law is debarred for one year, and an employer
that receives three citations within a three-year period is debarred for two years.>®

Massachusetts’ workers’ compensation law specifically provides that “an employer who
fails to provide for insurance or self-insurance as required by this chapter or knowingly
misclassifies employees, to avoid higher premium rates, will be immediately debarred from
bidding or participating in any state or municipal funded contracts for a period of three years...”>*
In addition, any employer who knowingly misclassifies an employee can also be subject to
imprisonment for up to five years or a fine of not less than $1,000.00 nor more than $10,000.00,
or both.%®

C. NEW YORK

New York State law provides for debarment for employee misclassification pursuant to its
workers’ compensation law, the Construction Industry Fair Play Act, and the Commercial Goods
Transportation Industry Fair Play Act. In addition, employers can also be debarred for violations
of the articles governing public work and prevailing wage for building service employees.

The Construction Industry Fair Play Act, which was enacted in 2010 to reduce the
occurrence of employee misclassification in the construction industry,® creates a presumption
that an individual working in the construction industry is an employee unless he or she is a
separate business entity that can satisfy 12 criteria establishing its independence or an
independent contractor who satisfies the so-called ABC test.>” % An employer that is determined

% M.G.L. ch. 29, § 29F.

51 M.G.L. ch. 149, § 148B(d).

%2 M.G.L. ch. 149, § 27C(a)(3).

% M.G.L. ch. 149, § 27C(b)(3).

% M.G.L. ch. 152, § 25C.

% M.G.L. ch. 152, § 14.

% See NY Labor Law § 861-a.

5" The ABC test provides that an individual is an independent contractor if “(a) the individual is free from control and
direction in performing the job, both under his or her contract and in fact; (b) the service must be performed outside
the usual course of business for which the service is performed; and (c) the individual is customarily engaged in an
independently established trade, occupation, profession, or business that is similar to the service at issue.”

% NY Labor Law § 861-c.
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to have willfully misclassified employees is subject to a civil penalty of up to $2,500.00 for a first
violation and up to $5,000.00 for each subsequent violation within a five-year period.>® In
addition, the employer may be convicted of a misdemeanor punishable by imprisonment or a fine,
as well as debarment for up to one year for a first violation and up to five years for a subsequent
violation.®

The Commercial Goods Transportation Industry Fair Play Act, which was enacted in
2013, creates a presumption that an individual working in commercial goods transportation is an
employee unless he or she is a separate business entity that can satisfy 12 criteria establishing its
independence or an independent contractor who satisfies the ABC test.®? An employer that is
determined to have willfully misclassified employees is subject to a civil penalty of up to
$2,500.00 for a first violation and up to $5,000.00 for each subsequent violation within a five-year
period.®? In addition, the employer may be convicted of a misdemeanor punishable by
imprisonment or a fine, as well as debarment for up to one year for a first violation and up to five
years for a subsequent violation.®3

New York’s Workers’ Compensation Law also provides for debarment of employers that
fail to properly classify their employees. While the statute does not mention misclassification
specifically, an employer can be subject to criminal penalties and debarment for failing to secure
workers” compensation for its employees® or for failing to keep an accurate record of the number
of employees or amount of payroll, which could include employee misclassification.®®> An
employer that violates those provisions will be subject to debarment for a period of up to one year
if convicted of a misdemeanor or up to five years if convicted of a felony.®® In addition, an
employer can be debarred for failing to pay compensation that is due or for discriminating against
employees for filing a previous workers’ compensation claim or for being an injured veteran.®’

D. WASHINGTON, D.C.

The District of Columbia provides for debarment due to employee misclassification in the
construction services industry.®® An employer who commits more than two violations within a
two-year period is given a choice between “being assessed an administrative penalty of $20,000
for each employee that was not properly classified, or be[ing] debarred for 5 years.”®® “If an
employer is debarred ..., the employer shall be subject to a civil penalty of not less than $5,000,
and not more than $10,000, for each employee that was not properly classified, and may be
ordered to make restitution, pay any interest due, and otherwise comply with all applicable laws

5 NY Labor Law § 861-¢(3).

80 NY Labor Law § 861-e(4) and (7).

61 NY Labor Law § 862-b.

62 NY Labor Law § 862-d(3).

83 NY Labor Law § 862-d(4) and (7).

4 NY Workers’ Compensation Law § 52.

% NY Workers’ Compensation Law § 131.

% NY Workers’ Compensation Law § 141-b.

67 NY Workers’ Compensation Law §§ 26, 125, and 125-a.
6 D.C. Code Ann. 8§ 32-1331.01-32-1331.15.

6 D.C. Code Ann. § 32-1331.07(e). Each employee who is misclassified is considered a separate violation. D.C.
Code Ann. § 32-1331.07(a).
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and regulations.””® When the employer “is or has engaged in work on a project funded by District
funds”, it may be debarred if it has more than two employee misclassification violations within a
two-year period.’

The District of Columbia also provides for debarment under its procurement laws.”? The
Chief Procurement Officer, after reasonable notice and opportunity to be heard, can debar an
employer for up to five years if he or she determines that there has been a violation of the
District’s laws against employee misclassification and workplace fraud.” The Chief Procurement
Officer can avoid debarring an employer if he or she “makes a finding in writing that it would be
contrary to the best interests of the District to do so or the present responsibility of the person is
such that a debarment would not be warranted.”’* Debarment pursuant to this section applies to
any affiliate of the employer, unless otherwise indicated.” If an employer is debarred twice, the
debarment is considered permanent.”® However, after 10 years, the employer “may be eligible for
reinstatement if the ...[Chief Procurement Officer] provides written notification to the Chairman
of the Council that the person’s business practices have been reformed.”’’

V1. Potential Changes to Make Debarment a More Effective Tool for Reducing Employee
Misclassification in Vermont

A. POTENTIAL LEGISLATIVE CHANGES

Enhance Workers’ Compensation Investigatory Powers

The Department of Labor may be able to better identify employee misclassification and
failures to provide workers’ compensation insurance if its investigatory powers are enhanced.
Currently, the Department’s authority to conduct investigations in relation to the workers’
compensation law is provided pursuant to 21 V.S.A. 88 603 and 690. The existing powers are
primarily complaint driven and only come into play if there is a dispute before the Department or
a person submits a request for the Department to obtain proof of compliance from an employer.

21 V.S.A. § 603(a) provides that:

So far as it is necessary in his or her examinations and investigations and in the
determination of matters within his or her jurisdiction, the Commissioner shall have power
to subpoena witnesses, administer oaths, and to demand the production of books, papers,
records, and documents for his or her examination.

21 V.S.A. § 690(a) requires employers to file a certification of its workers’ compensation
insurance policy with the Commissioner, and 21 V.S.A. § 690(b) gives the Commissioner

0 D.C. Code Ann. § 32-1331.07(e)(2).

1 D.C. Code Ann. § 32-1331.11.

2D.C. Code Ann. §§ 2-351.01-2-362.02.

3 D.C. Code Ann. § 2-359.07. See also D.C. Code Ann. §8 32-1331.01-32-1331.15.
4 D.C. Code Ann. § 2-359.07(a)(1)(A).

> D.C. Code Ann. § 2-359.07(h)(2).

6 D.C. Code Ann. § 2-359.07(K).

71d.
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authority to request certification of insurance from an employer.”® In addition, 21 V.S.A.
8 663b(a) provides authority for the Commissioner to order insurers to investigate “specific
allegations of claimant fraud.”

In summary, the existing law provides authority for the Commissioner to request or
subpoena materials in the context of a hearing, to request proof of insurance from employers, and
to direct insurers to investigate allegations of fraud. The law does not provide authority for the
Department to perform random or targeted audits of employers on its own initiative or to require
specific deadlines for compliance with a request from the Department. By amending the V.S.A.
to provide the Department with authority to perform audits and investigations on its own
initiative, potential misclassification or failure to obtain insurance could be detected sooner and
addressed more proactively.

More specifically, the Director of Workers’ Compensation and Safety indicated that a
structure similar to the investigatory powers provided under 21 V.S.A. 88 1314 and 1314a, which
provide the Commissioner with authority to require employers to submit information “as the
Commissioner deems reasonably necessary for the effective administration of”” the unemployment
insurance laws, would provide the Department with the ability to more effectively identify
misclassification or failures to provide workers’ compensation insurance. Providing specific
timelines for employers to provide the requested information and penalties for failure to comply
with a request would further enhance the effectiveness of such a change.” In addition, providing

8 «(b)(1) In addition to any other authority provided to the Commissioner pursuant to this chapter, the

Commissioner may issue a written request to an employer subject to the provisions of this chapter to provide a
workers’ compensation compliance statement on a form provided by the Commissioner. For the purposes of this
subsection, an employer includes subcontractors and independent contractors. The form shall require all the following
information sorted by job site:

(A) The number of employees employed during the entire current workers’ compensation policy term or
the previous year if no policy was in effect or partially in effect prior to the request and the effective dates of the term
of any policies in effect.

(B) The total number of hours for which compensation was paid.

(C) Alist of all subcontractors and 1099 workers and their function on the job site for the period in
question.

(D) The name of the workers’ compensation insurance carrier, the policy number, and the agent, if any.

(E) As an attachment, the insurance policy declaration pages, including how much payroll the policy is
covering and a designation of the hours that provide the basis of the appropriate National Council on Compensation
Insurance classification code.

(2) Any employer who fails to comply with this subsection or falsifies information on the compliance
statement may be assessed an administrative penalty of not more than $5,000.00 for each week during which the
noncompliance or falsification occurred and any costs and attorney’s fees required to enforce this subsection. The
Commissioner may also seek injunctive relief in Washington Superior Court.

(3) A compliance statement shall be a public record, and the Commissioner shall provide a copy of a
compliance statement to any person on request. An insurance company provided with a compliance statement may
investigate the information in the statement. Based on evidence that an employer is not in compliance with this
chapter, the Commissioner shall request a compliance statement or an amended compliance statement from the
employer, investigate further, and take appropriate enforcement action.

(4) In the event the Commissioner receives a request for an employer to provide a compliance statement but
finds no evidence of noncompliance with this chapter, the Commissioner shall provide timely notification of the
findings to the requesting party.”

" Workers” Compensation Rule 45.7100 already provides that an employer shall comply with a request pursuant to
21 V.S.A. § 690(b) within 30 days unless good cause for an extension is shown.

VT LEG #335987 v.2



22

specific penalties for employers that fail to cooperate with the Department’s investigations or to
provide requested information would further strengthen the Department’s ability to identify and
prevent misclassification. Penalties could include monetary fines, similar to the penalty for
noncompliance with request for a workers’ compensation certificate under 21 V.S.A.

§ 690(b)(2).%°

Require Proof of Workers’ Compensation for Licensing

While requiring proof of workers’ compensation for an employer to obtain a business
license might not increase the number of debarments, it could increase compliance with the
workers’ compensation law. The Department of Liquor and Lottery has begun working with the
Department of Labor to revise its licensing procedures to require proof of workers’ compensation
insurance. Broader application of such a requirement to Vermont’s other licensing requirements
could increase the number of employers that obtain coverage for their employees. The potential
loss or suspension of a license for failure to provide workers’ compensation could also help to
reduce instances of employee misclassification.

Consider Amending Debarment Provisions to Focus on Employee Misclassification

If the General Assembly specifically wants to utilize debarment as a punishment for
employee misclassification, it may wish to examine amending the debarment provisions under the
workers’ compensation law to focus more closely on employee misclassification instead of the
current law’s broad focus on fraudulent activity more generally. Moreover, if the General
Assembly wishes to allow the Department of Labor to utilize debarment more frequently for
violations of the workers’ compensation law, it may wish to consider amending 21 V.S.A. § 692
to require debarment for any failure to provide workers’ compensation insurance rather than only
in those few instances where a stop-work order is issued.

B. POTENTIAL REGULATORY CHANGES

The most significant change for purposes of increasing the number of debarments related
to employee misclassification is probably the adoption of rules necessary for the Department of
Labor to enforce the penalties for misclassifying an employee under the unemployment insurance
law. Due to the lack of necessary rules, neither the monetary penalty nor the debarment provision
of 21 V.S.A. § 1314a have been employed since they were enacted in 2010. The adoption of
these rules would likely result in the State debarring dozens of additional employers for employee
misclassification during the next few years. With that in mind, the General Assembly may wish
to encourage the Department of Labor and the Employment Security Board to ensure that the
proposed amendments to the Employment Security Board’s rules are adopted as quickly as
possible.

8 If the General Assembly elects to examine the possibility of granting the Department enhanced investigatory
powers, it may wish to hear testimony from stakeholders regarding recent legislative proposals to amend 21 V.S.A.
88 603 and 1307 to provide authority for the Department to inspect places of business or employment as necessary to
ensure compliance with the workers” compensation and unemployment insurance laws. Those proposals were part of
House bills related to the issue of employee classification during the past two biennia, which were discussed in
committee but did not reach the floor for a vote. The author did not discuss them with the Executive Branch staff
interviewed for this report.
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Appendix 1: 2018 Acts and Resolves No. 148, Sec. 8

Sec. 8. DEBARMENT; OFFICE OF LEGISLATIVE COUNCIL; REPORT

(@) On or before January 15, 2019, the Office of Legislative Council shall submit to the
Senate Committee on Economic Development, Housing and General Affairs and the
House Committee on Commerce and Economic Development a written report on the use
of debarment in relation to the laws against employee misclassification. In particular, the
report shall:

(1) summarize Vermont’s laws, rules, and procedures related to debarment,
including the violations that can trigger a debarment proceeding;

(2) describe the use of Vermont’s debarment procedures and why they have not
been used more frequently to date;

(3) identify any obstacles that prevent or hinder the use of Vermont’s debarment
procedures;

(4) summarize the actions taken by the Agencies of Administration and of
Transportation and the Departments of Labor, of Financial Regulation, and of Buildings
and General Services to utilize debarment to ensure that the State is not contracting with
employers that misclassify employees in violation of Vermont law;

(5) identify other states that utilize debarment as a means of enforcing the laws
against employee misclassification and summarize the manner and frequency of
debarment proceedings in those states;

(6) summarize specific characteristics of other states’ laws, rules, and procedures
related to debarment that have been identified as either enhancing or limiting their
effectiveness in enforcing those states’ laws against employee misclassification; and

(7) summarize any legislative, regulatory, or administrative changes that are
identified by the Agency of Administration, Agency of Transportation, Department of
Labor, Department of Financial Regulation, or Department of Buildings and General
Services as necessary to make debarment a more effective tool for reducing the occurrence
of and enforcing the laws against employee misclassification.

(b) In preparing the report, the Office of Legislative Council shall consult with the
Agencies of Administration and of Transportation and the Departments of Labor, of
Financial Regulation, and of Buildings and General Services.

(c) The Secretaries of Administration and of Transportation and the Commissioners of
Labor, of Financial Regulation, and of Buildings and General Services shall, upon request,
promptly provide the Office of Legislative Council with any pertinent information related
to debarment procedures and the use of debarment as a means of enforcing Vermont’s
laws against employee misclassification.
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Appendix 2: 2009 Report of the Workers’ Compensation Employee Classification, Coding,
and Fraud Enforcement Task Force
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of the

Workers’ Compensation Employee
Classification, Coding, and Fraud
Enforcement Task Force

November 16, 2000

Prepared by:

Maria Reyle, Esq.

Legislative Council
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Part I Statutory Autherity and Responsibilifies
of the Warkers” Compensation Task Force

The Workers” Compensation Employee Classification, Coding, and Frand Enforcement Task
Force (task force) was created by the general assembly m 2008 {Act 208) to mvestigate and
analyze misclassification and miscoding of employees, including oceurrences of frand in the
Vermont workers® compensation program, and to offer recommendations to the general
assembly. (See Appendix #1)

The ten task force members include representatives of the general assembly, the adnunistration,
labor, management, msurance, and the attomey general’s office. Pursuant to its charge, the task
force presents its final report.

Part I Summary of Task Force Activities

The task force met 15 times and took testimony from a vanety of individuals and organizations

representng a broad spectrum of perspectives and interests. (See Appendix #2) Topics
addressed by the task force meluded:

Inter- and intra-departmental coordination and investigation

The scope of misclassification and miscoding n Vermont

Penalties and enforcement, including enforcement efforts m other states
State and federal unemployment tax avoidance (SUTA and FUTA)
State-administered reporting hotline

State confracts and “respensible contractor” gmdelines

Definitions of “employes™ and “independent contractor™

Public outreach and education

Workers® compensation msurance carmers and their audit procedures
Systemic regulatory reform options gamered from other states, such as precertification
PTOSTAImS

Effectiveness of existing compliance statements

Status of legitimate independent confractors

The Insurance Frand Burean of Massachusetts

Drafts of the NCOIL model law on misclassification

A list of reports received by the task force is attached. (See Appendix #3.)
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Part IIT. Summary of Task Force Recommendations

A. Recommendations Related to Act 54 and Ongoing Work of the Task Force

(1) The task force recommends that VDOL and BISHCA continue to provide the relevant
standing committees of jurisdiction regular updates and status reports regarding the
mplementation of Act 54 workers’ compensation requirements and the enforcement of Vermont
labor standards more generally. Such information should melude the number and outcome of
departmental audits and investigations, as well as a detailed descniption of the efforts of the three
new frand Imvestigators.

(2) In addition although the Legislature charged the task force with meeting only until a final
report was filed, there was consensus among members that work remains to be done. As a result,
the members agreed to meet informally in order to maintain and encourage ongoing cooperation,
coordination, and focus on the serious problem of misclassification and miscoding.

B. Becommendation on Public Fducation and Ounireach
The task force unanimeusly endorses implementation of a public education and cutreach
campaign which as an executive branch inihative, does not require legislative action.

C. Becommendation on Enforcement

The task force emphatically supports the enactment of greater enforcement tools. However, due
to mnsufficient ime, the task force was unable to fully review the schedule of proposed penalties
put forth by VDOL and BISHCA to determine their adequacy and, therefore, recommends that
this work be done by the relevant standing committees of jurisdiction.

D. Recommendation ing “Common Definitions™

Unable to reach consensus on the common definition question, the task force recommends that
the relevant standing committees of jurisdiction consider taking up development of common
definitions of “employes™ and “ndependent contractor™ to be used in the workers” compensation
and umemployment insurance programs. As a starting point for discussion purposes, the task
force recommends consideration of a Vermont bill based on the oniginal NCOIL 8-point test.

E. Recommendation Related to an Insurance Frand Bureau

The task force recommends that the relevant standing committees of junisdiction consider the
creation of a special task force designed specifically to solicit broad-based input from insurers
and law enforcement on the development of an nsurance frand burean similar to the
Massachusetts model. The task foree also recommends that consideration be given to the
establishment of a regional multi-state msurance frand bureauw.

E. Becommendation on Topics for Legislative Consideration
The task force recommends that the relevant standing committees of junisdiction consider taking

up for review several topics not addressed by the task force due to lack of time.
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G. Recommendations Related to Ongoing Efforts of VDOL and BISHCA
(1) The task force recommends that VDOL and BISHCA report back to the relevant legmslative

committees of jurisdiction regarding their findings with respect to the financial costs of
nusclassification and nuscoding, as that mformation becomes available, and that the departments
confinue to provide regular updates on the status and outcome of investigations and andits. The
updates should include corrent methods of detecting misclassification and frand and should
highlight any new, potential methods not previcusly explored or discussed by the task force or
the legislative committees.

(2) The task force recommends that VDOL and BISHCA continue to work cooperatively and
collaboratively with the Lemslature and other state agencies and departments. and that the
departments maintain a high prionty focus on the problem of worker musclassification and

Part IV. Task Force Findings and Recommendations

Vermont law requires all employers to have workers® compensation coverage for their
employees. Workers' compensation is a statutorily mandated no-fault insurance system that
provides various benefits to an employee who suffers a work-related mjury or ocoupational
disease. The benefits include wage replacement, medical treatment, and vocational
rehabilitation. Workers® compensation benefits are limited by law, but the program assures that
mjured o sick employees receive basic remedies for work injuries while avoiding costly
negligence suits.

For purposes of this report, “misclassification” means classifying a worker as an independent
confractor when the worker otherwise meets the criteria of an employee under Vermont workers’
compensation law or unemployment msurance laws; and “miscoding ™ means mcormrect job
coding of an employee for the purposes of calculating the emplover's workers” compensation
premivm. Misclassification and miscoding may result from ignorance or confusion about the
legal requirements_ but also may be intentional frand by an employer in an attempt to lower
workers’ compensation preminms and other employment expenses in order to lower the cost of
doing business.

Working as an mdependent contractor 1s a legitimate alternative to being an employee, and use
of independent contractors is a legal means of doing business. These business relationships and
opportunities should remain viable and strong options in Vermont.

In Vermont and nationally, there appears to be an ongoing problem caunsed by those employers
that attempt to avoid or minimize workers’ compensation premiums and aveid paying
unemployment insurance taxes by treating workers as independent contractors rather than
employees in contravention of legal requirements or by incorrectly coding employees mn the
workers’ compensation job classification system

The compelling testimony provided to the task force affirmed the principal finding in the report
1ssued by the Vermont Department of Labor in 2007 pursuant to Act 57; namely, that
musclassification of workers in Vermont's workers® compensation system is a problem. (This
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finding is consistent with the insurance industry’s perspective, as detailed by BISHCA in the
same report.) The Department of Labor estimates that between 10 and 14 percent of Vermont
employers misclassify their employees.

Employee status engenders very different obligations and nghts under the workers’
compensation law and the wmemployment law than does mdependent-contractor status.
Misclassification, in particular, has important implications for employers, workers, and
governments. For example, workers’ compensation and unemployment insurance programs,
occupational safety and health laws, and labor standards (such as wage and hour laws) generally
apply to employees but may not apply to independent contractors. In addition, employers are
legally required to pay certain payroll taxes and withhold state and federal income taxes from
wages paid to employees, but need not do so when paying independent contractors.

Audltsanﬂmportsprepmmdmuﬂmstates suggest that revenme losses due to misclassification

and miscoding may be significant. Such losses may take the form of uncollected fees and taxes
which limit the availability of fimding for essential government services, such as unemployment
Imsurance.

Misclassification and miscoding undermine the basis of fair competition among businesses and
put law-abiding employers at a disadvantage when bidding on contracts. When employers fail to
make lawful contnbutions, employees may lose benefits provided by the workers’ compensation
laws and imemployment insurance laws. When viclations are not adequately penalized, it
discourages employers from continuing to comply with the law.

Based in large part on the preliminary recommendations contained in the task force’s progress
report dated Apnl 21, 2009, the Vermont General Assembly enacted several provisions in the
2009 session to address misclassification and miscoding in Vermont. Those measures were
contained in Act 54 (see Appendix #4), and can be summanzed as follows:

 Amendment to 21 V.5 A § 1314 to mprove information sharing among divisions within
the Department of Labor.

» Requirement that the Department of Labor refer suspected nusclassification or miscoding
to BISHCA.

= Establishment of “responsible employer” guidelines that apply to state contracts valued at
more than $250,000.00, with oversight by the Agencies of Administration and of
Transportation.

» Requirement that businesses found to have violated classification requirements be
prohibited or restricted from bidding on future state contracts for a peniod of time.

» A $15,000.00 increase in the BISHCA penalty applicable to false statements or
representations that result in a lower workers’ compensation prenuum.

* Changes to compliance statements to mmprove their effectiveness.

* Four additional frand imvestigators within the Department of Labor.
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As part of its work over the 2009 legislative interim the task force regularly received status
reports on the implementation of the above-referenced Act 54 requirements. A summary of
findings related to those requirements follows.

Increased Information Sharmg

Sec. 69a of Act 54 amended the applicable provision of the unemployment insurance (UT)
program to allow the shanng of Ul records with the workers” compensation division.
Investigative and legal staff within the workers™ compensation division have obtained the

have been actively sharing information in the course of open imvestigations. Sec. 79 of Act 54
requires VDL to refer alleged workers® compensation violations to BISHCA for the
commissioner’'s consideration of enforcement. A working draft for a protocel for such referrals
has been established, and joint traiming for VDOL musclassification investigators and BISHCA
miscoding mvestigators is planned. (See Appendix #3.)

Responsible Employer Guidelines

Sec. 32(a) of Act 54 requires the Agencies of Admimstration and of Transportation to establish
procedures assurnng that state contracting procedures and contracts are designed to minimize
misclassification and miscoding on projects with a total project cost greater than $230,000.00.
Primanly, the procedures relate to the disclosure of mformation pertamning to employees,
subcontractors, and payroll. The agencies have incorporated procedures into the contracting
process to meet these new requirements. (See Appendix #6.)

Sec 32[]:} ufﬁmﬁdreqtmesthgﬁgmmﬁ of Administration and of Transportation to adopt a
mule of procedure prohibiting or restricting contractors that viclate classification requirements
from bidding on firture state contracts for a penod of time that comesponds with the senousness
of the violation Presently, a proposed mile has been prefiled with the interagency committee on
administrative mles as required under section 837 of Title 3. A copy of the proposed rule is
attached. (See Appendix #7.)

Davis-Bacon Wages

Sec. 32(c) of Act 54 requires the Agencies of Administration and of Transportation to comply
with Davis-Bacon wages on ARRA-finded state contracts. The subsection further specifies that,
m the event that Davis-Bacon wages in amy county have not been updated in the previous three
years, the nunimwm state-required wage for a state contract shall be that of the Vermont county
that has most recently updated its Davis-Bacon wages.

With respect to this provision, the Office of the Vermont Attorney General issued two opinions.
On August 5, 2009, the office concluded that the Vermont Tegislature may set wages for ARRA

projects that are higher than those set by the U5, Department of Labor. (See Appendix #8.) On
September 11, 2000, the office released a memorandim concluding that there are no legal or
practical constraints to full implementation of the enhanced wage formula in Sec. 32(c). (See
Appendix #9.) Accordingly, this section has been implemented.
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Increased BISHCA Admimistrative Penaltv and Removal of “Willfial” Requirement
Sec. 78 of Act 54 raised BISHCA s administrative penalty for false representations resulting in a

lower workers” compensation premium from $3,000.00 to $20,000.00 and, in addition, removed
the requirement that such representations be made “willfully.” To date, no enforcement actions
have been taken under the new law.

Expanded Compliance Statements
Sec. 80 of Act 54 amended the existing law which pertans to workers” compensation

compliance statements. In particular, the law was expanded to apply to all employers and not
]nstcmlnctmdnmgmmendenmlm In addition, and among other things, the statements

now require disclosure of all subcontractors and 1099 workers and an attachment stating how
nmch payroll the policy is covering. A copy of the revised compliance form is attached. (See
Appendix #10)

Additional Fraud Investisators

Sec. 106 of Act 54 authonized VDOL to hire four, linited service fraud investigators. Due to
recent fimding reductions, the number was reduced to three. To date, two of the three positions
have been filled. One is located in Burlington and one in Montpelier. The new investigators
have received specific training and are working closely with UT anditors. Additional training
with BISHCA staff is planned The department is in the process of recnuting for the third
position which will be located in Rutland.

Becommendations

(1) The task force recommends that VDOL and BISHCA contimme to provide the relevant
standing committees of junsdiction regular updates and status reports regarding the
implementation of Act 54 workers® compensation requirements and the enforcement of Vermont
labor standards more generally. Such mformation sheuld melude the number and cutcome of
departmental audits and investigations, as well as a detailed deseription of the efforts of the three
new fraud investigators.

(2) In addition although the Legislature charged the task force with meeting cnly until a final
report was filed, there was consensus among members that work remains to be done. As a result,
the members agreed to meet informally in order to maintain and encourage ongoing cooperation,
coordination, and focus on the serious problem of misclassification and miscoding.

B. Public Education and Ouireach Program

Sinece its formation, the task force has been copnizant of the need for greater public cutreach in
terms of educating employers, employees, and independent contractors about their nghts and
responsibilities under the law. A high prionty recommendation in the progress report was to
mprove and expand publication of government telephone numbers for making complants about
alleged viclations of the law.

In October 2009, VDOL and BISHCA developed a new proposal for a public relations campaign
to inform the business comnmmity, generally, of labor standards related to misclassification and
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miscoding. Significantly, the program will not require an additional appropriation of state fimds
but will be fimded with existing state resources. The departments intend to mvolve other state

agencies, labor organizations, and business groups with disseminating information, be it through
downloadable information sheets and posters, articles in newsletters and general media, or press
releases. The goal of the program is to develop clear mdelmes and examples and provide that
mformation through free outlets.

In addition, the departments intend to conduct a minimum of four regional employer seminars to
provide information about proper classification and recent statutory changes and to answer
questions. Unemployment field audit staff will provide technical assistance on site for
employers who request it. A tip line for reports of alleged nusclassification will be created and
publicized.

The public outreach campaign will commence at the end of the 2010 legislative session.
Benchmarks will include increased business registration on the Secretary of State’s web site. A
more detailed description of the program can be found in Appendix #11.

Recommendation
The task force unanimously endorses implementation of a public education and cutreach
campaign which as an executive branch imtiative, does not require legislative action.

C. Penalties

Upon the recommendation of BISHCA, the General Assembly in 2009 increased the BISHCA
administrative penalty for workers” compensation misclassification and miscoding to $20,000.00
per violation.

Ower the subsequent legislative interim, the task force continued to look at penalties. There was
general agreement that, in many mstances. existing penalties and enforcement tools could be
enhanced to have a greater deterrent value. There was discussion of replacing VDOLs flat
penalty with a penalty that comresponds directly with the monetary value of the contract under
which the masclassification ocowrred. This would ensure that the penalty fits the benefit illegally
obtained, without being either too draconian or too iInconsequential.

In addition, VDOL and BISHCA proposed to the task force a schedule of increased penalties,
such as a $20,000.00 administrative penalty for false representations and strengthened
enforcement mechanisms, such as a greater use of stop-work orders. The proposal also inchided
ame:ndmgthgmmmalpenaltyfmwod:m compensation frand to apply to gll benefits illezally
obtained and not just those that fall within the workers’ compensation program. (See Appendix
#12.)

Eecommendation
The task force emphatically supports the enactment of greater enforcement tools. However, due
to msufficient ime, the task force was unable to fully review the schedule of proposed penalties
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put forth by VDOL and BISHCA to determine their adequacy and, therefore, recommends that
this work be done by the relevant standing commuttees of jurisdiction.

D. Common Definitions of “Emplovee” and “Independent Contractor™

The task force did not reach consensus about the benefit of developing universal defimitions for

“employee” and “independent contractor” to be used throughout all state programs, such as
workers’ compensation, tax, wage and hour, and imemployment msurance.

Some task force members adamantly believe that common definitions are essential to minimize
confusion and encourage compliance with labor standards. Under existing law, there are at least
five defimitions of these terms.  Greater umiformaty, it 1s contended, will improve consistency,
enforcement, and prosecution for violations.

Some members, however, expressed concemn about focusing on developing common definitions
rather than on increased enforcement of existing laws. They argued that a defimitional fix may
have the effect of diluting current standards used to determine employee or mdependent
contractor status. There is a substantial body of Vermont case law regarding the definition of
“employee” which, for the most part. articulates manced differences pertainmg to business
relationships. The primary focus of the decisions is who controls the work. Long-standing case
law suggests that people who fail to pay their legally required employer expenses do so, not
because of confusion, but because of a conscious intention to avoid paying those expenses in

order to gan a competitive advantage.

The task force heard from the National Conference of Insurance Legislators (NCOIL) regarding
the NCOIL model law on misclassification. However, as explamed by Executive Director Susan
Nolan, the model law currently under consideration has been namrowed to apply only to the
construction industry and defers to the several states with respect to definitions of “employee™
and “independent contractor.” An earlier version of the model law, however, proposed
definitions of these terms. Commussioner Moulton Powden and Deputy Commissioner Bertrand
suggested to the task force that this earlier version and its 8-point test be adopted in Vermont.

Recommendation

Unable to reach consensus on the common definition question, the task force recommends that
the relevant standing committees of jurisdiction consider taking up development of common
definitions of “employee™ and “independent contractor”™ to be used in all applicable Vermont
programs. As a starting pomnt for discussion purposes, the task force recommends consideration
of a Vermont bill based on the ongmal NCOIL 8-point test that is applicable to Vermonts
workers’ compensation and unemployment insurance programs. (See Appendix #13.)

E. Insurance Frand Burean

On September 9, 2009, the task force received testmony from Damel J. Johnston, Executive
Director of the Insurance Frand Burean of Massachusetts. The burean is a gquasi-governmental
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agency created by the Massachusetts legislature in 1990, (See Appendix #14.) Prompted by the
private insurance industry, the burean was established to coordinate and integrate msurance
ndustry and government efforts to investigate and prosecute insurance frand. It is wholly
fimded by the msurance indostry through an assessment on two insurance industry associations:
namely, the Automobile Insurers Burean of Massachusetts and the Workers’ Compensation
Bating and Inspection Burean of Massachusetts. The burean investigates frand in all lines of
msurance, but primary attention is given to automobile and workers' compensation insurance
claims becanse, as explained by Mr. Johnston, these are the areas that most significantly affect

msurance costs for

The mission of the burean i3 the detection, prevention, and investigation of insurance frand by:

» Informing the public of the burean’s activities and soliciting public assistance and
cooperation in detecting and preventing fraudulent insurance claims.

* Uncovenng insurance fraud by gathening information from insurance companies, law
enforcement agencies, and the general public.

= Assisting law enforcement officers in preparing cases for criminal prosecution.

In 2003, following a staged accident that resulted in the death of a grandmother in the City of
Lawrence, the burean, the Lawrence Police Department and the Essex County District Attomey
partnered in the creation of a joint task force to attack the problem of fraud in that city. This task
force, later to be named A Commumity Insurance Frand Inmtiative (CIFT) has, as of June 23, 2009,
charged 369 people with insurance frand, has seen convictions involving chiropractors,
attorneys, runners (1.e., persons paid to find clients or patients to participate in insurance fraud),
and average citizens, and has dramatically dropped the insurance claim level i the city. As
reported by M. Johmston, the Lawrence success was so dramatic that beginming in 2004, the
CIFI task force was replicated in 12 other commumities across Massachusetts.

As underscored by Mr. Johnston, frandulent insurance claims result in economic loss to every
consumer. Prevention and imvestigation of insurance frand, accordingly, can result in increased
economic benefits to every citizen. CIFI task force efforts have reduced claims by hundreds of
mullions of dollars.

Recommendation

The task force recommends that the relevant standing committees of junisdiction consider the
creation of a special task force designed specifically to solicit broad-based input from msurers
and law enforcement on the development of an insurance fraud burean similar to the
Massachusetts model. The task force also recommends that consideration be given to the
establishment of a regional multi-state msurance frand burean.

VT LEG I50535.1
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F. Other Topics for Legislative Consideration
There were several subjects the task force did not have time to review. Those topics include:

= A state-adnuinistered certification program enabling annual registration for mdependent
confractors.

* An expansion of state-contract review by the Agency of Administration to include VDOL
and BISHCA to ensure potential state contractors are in good standing with those
departments.

= Officer and director liability for fines and penalties mewrred by a business.

= A provision making successor businesses liable for fines and penalties, such as the UI
model

= An extension of conspiracy liabality that would apply to persons who knowingly contract
with an employer who intends to misclassify.

= Prvate suits by businesses that lose bids to compefitors due to misclassification or other
labor law viclations.

» A requirement that all businesses have workers™ compensation.

= A requirement that all businesses seeking to do business in Vermont register with the
Secretary of State and submit proof of msurance, including workers’ compensation and
unemployment.

» Regulatory tools that would support uncovenng misclassification and miscoding, such as,
a requirement that insurance companies report to BISHCA when an employer andit
results in an anmual premium adjustment of 20 percent or more.

Recommendation
The task force takes no position on the above-referenced topics. The task force recommends that
the relevant standing committees of jurisdiction consider taking them up for review.

G. Ongeing Efforts by VDOL and BISHCA

With the cooperation and assistance of dedicated staff at VDOL and BISHCA,, over the last
couple of years, the task force has been able to more fully appreciate the financial costs of
musclassification and muscoding. In particular, the task force benefited from the receipt of
reports detailing the mmber and outcome of audits and investigations. (See Appendix #15 and
Appendix #16.)

All parties agree, however, that VDOL and BISHCA should continme to evaluate the cost
effectiveness of current methods of uncovening misclassification and frand and should continue
to explore and evaluate methods used by other states designed to combat misclassification and
fraud as it impacts unreported wages, the evasion of payroll taxes, and Unemployment Insurance
Trust Fimd lost revenues. A summary of VDOL deliverables can be found in Appendix #17.

Recommendations
(1) The task force recommends that VDOL and BISHCA report back to the relevant legislative
committees of jurisdiction regarding their findings with respect to the financial costs of
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musclassification and miscoding, as that information becomes available, and that the departments
confinue to provide regular updates on the status and outcome of investigations and andits.

(2) The task force recommends that VDOL and BISHCA continue to work cooperatively and
collaboratively with the Lemslature and other state agencies and depariments. and that the
departments maintain a high pnonty focus on the problem of worker misclassification and

H. Workers® Compensation White Paper

The National Association of Insurance Commissioners (NAIC) and the International Association
of Industrial Accident Boards and Commissions (IAIABC) formed a joint working group to
study workers® compensation. That group released a paper deseribing and comparing the various
approaches junsdictions have taken to address the problems cansed by misclassification. The
task force believes the paper is a valuable resource and has attached a copy of the paper to this

report. (See Appendix #18)
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Appendix 3: 2018 Workers’ Compensation Administrative Citations Resulting in
Debarment
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. VERMONT

ot Beparniagnk ol Lakor
LoGraen Moneain Drive

1L Hek 4B phere: EIN R A ]
Monipelaer, T 256G ARG Liax: [N P A LR 1 H s
Dlbp i Svr el e ata Lo vl Liich - HE -t R L

STATE OF VERMONT
DEPARTMENT (OOF TLARBOR

Wiorkory” Ciampentssdinn umil i
Saboly Thvigon, Patiliomer 1
' 1 Lrockes Mo, 1o-18W e
v, ’ 1
J
Prtsrtainmnent Unlimited, 114G d b a. ]
T'izza Mott, liezpotdent ] |

ATMMINISTRATIVE CITATION AND PFENALTY

The Workers' Compensalion ad Salely Division of the Departenr of Labe [“1'eritioner™,
alter investigation, fods that Enertainment Lodicpited, LUC d. b, Pizza Pt 8 domestie limdted
liahiity corporation located at 1205 Alrpoet Plosy, South Boaclington, WT, 058035 wiolated 21
VEA § 6487 by failing to sconrs workers' compensation ipsuranee coveregr Tor il comployesy
between Juiy 11, 2006 and Tuely 31, 2017, inclusive,

Thiz allegstion is baged on the following:
l. Brspomdent is mn smpliver as it Lenn is defined o 21 ¥YEA § G013

3, Respimdent his employees, as ehot tenn s defined in 21 V84 § G01(14).
3. Lewviemy of the Verment Secretary of Statc's husiness database on Tuly 17, 200 T tound

that Respondent, Entertainment Unlimiied, TLO doba, Pl Puil was an attve Yermont
* Imsincss showing a ropistration date of Movember |8, 20604

1. Rewview of the Mauenal Couneil on Comapensaliom Ensurance {ROCLH Mroof of Ceorverape
databasc o July 13, 2017 showed workers' compensation insurance policy STWEI316384 was
ranccliced oo Jaly 11, 2016 [or nan-mayment of premioem.

5 Eespondent obained workers’ compensation insunance civerage elfective Aaguat §,
EOINS
4 Feospondent s business s cheisilied as 72 Accommiodation and Food Servize, vsis the

MNisrth American bty ClassiNention Systemn (MANCE) Pursvant m Warkers® Compensation

T | @

Cyua | Oppssr ity s e Lawe, Suogilizry Qids 20 Secclies K"".ll'llh'.-ﬂ_;ff T ;‘.::’-:‘t'.l'.l'ﬁ'."_u'-l'J.l' e
ae avaibable vooon e T iondividuals g odisaillites
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[Ruabe 453313, ke penalty 55 350 for cach day eichour inscrance  Respandest bad cropiowses and
et Wil inauranae for 386 days,

7. 21 %EA BERET of e Vermont Statues provides that cmplaysrs shall sceuce campensation
for their emiployees with a caevier autnorized to fnsnsact the business of workers” compensatiion in
© N SImant,

5. 2 WEA G2 (ak nl 1 he Vermont Slatules provides et are singdoyer f2ling Lo conoly
with e proveisions af21 Y54 54687 be assessed an admimarrative penalty of not moce than
F100.00 a day for he fust seven days the employer neglected to seeure lability and not more
then 150000 for every day theicaftor

9. Based vpon investipation and veview of the: evidenge in this madier, it is H]l:.:gcci tleat |
Respondzat wiolaged the requiremicnts of 21 W34 §637 {for 188 days betweer July 11, 2016 and |
Jalr 31, 2017, inclusive. Tl maximnum permiasae penaliy for ehis wiolaiion 5 557,550,

Ik Pursuant to Yermont Workers” Compensation and Qceupalional Disease Ride 45,5550,
windaiion of 21 ¥W3A §0R7T by imadvertence or excusable neplect, coupled with the einployers
prrovmipt cormechion ol tha vidation, may be congidersd in detarminug e ameant of the peaaler
s be assessed. This rule doss oot aoaly. ’

L Tursusnt to Vermost Workers” Compensation smd Cheoupational Discase Rule 45 5540, 1if
the penalty amonnt significantly cxeccds fhe amounl al any premiom expendilures thal waould
have been paid i an insurance policy had been properly secured or misinlsined e peoalty may
b edueed secprdingly. Premiurn avoidance for the uncevered peciod is appeoximately §1E446,
which does nol inelole various slministrative fees. Not Applicabte. . Thers is only a differance
ol B134.00 bestweens e paopased peanalty and the cstimated preminm avoidznee. Lo faer, the
preiniom avaidanes with the administestive foos that all policics have, which can oc
approximately $200 plus dellars would e less than the proposed penalty,

12 Purausnt 0 Vermon Workens' Compensalion anl Qeoupations] Disease rule 45 5550,
the small size and non-hazandses natune ol ths sopleyment may be considered in
Metemoining the amount of the pemuliy 2 be ussesssd. The business ma Vermont small o
husiness sl the nutire of the work is not inherently hazardous. This rle mzyr apply.

13, Vermanl sluletes regquire that an emppoyer be probibited from contracting with the State if
A St Wark Oredae is issued. 2] V.8.A. 8692, A Stop Work Grder was fssuzd in this ease. The
delrarment perad pursnal to W oders” Compensation Buls 43 5400 is one year.

14, Wrigen natice was [rovided to the Secretary of Transportation and the Comnmissioner of
Buildings zeed Ceneral Services and aeither oljected to the debarment peuiod.

15 Respondent is peahibited froen cormracting with the State from the date of this citation for |
DalE Yl '

1d. After consideration of any mideating faciers, the perally proposed for this vislalion shall

be $19,300,

Fnasl DpE2ctnmy 15 the L, Aosiiary Bads and Services Wiarkeny Fogether for Vermon
are aval ahle 1eoon req et ma indinduals watk disazlies.
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PENALTY . DUE; RIGHT TO CONTEST

The proposed moretery penalty of 519,300 Zor e above-listed violations is final end due 0 the
Vermont 12eparnznt of Labor within 20 calendar dags of receipt of this citatic:: nnless the
division seceives Respondeant’s waitten not.ce of contest and request for a hearing.

A notice of contesi amel reguest for hewring may be meiled within the 20-day time period 1o

Qilice ol T.eyal Counsel

Versnanl Theparlment ol Tabor,-
PO Box 488

Montpelier, Yermont $5601-0488

fy ’

&t /
{ st >
Dated in Montpelicr, Yermont this /9”‘ . dayof /{ ,g £/ //] 3 ?m&
S v ;

17 Stephen ¥onahan, Dirccros
Vorkers' Compensation and Safety Division

RIGHT TO A HEARING
‘.v’mlnonl Workers' Compensation and Oceupationa] Disease Rule 55 KXY} Section 4 uddresses

(he righl 10 & hearing concerning administrative citations and penalties. A copy ol Rule 45 35
enclosel.

&

Ceae | Opporturily i Uie Law. Augilizny &ds and Servees Worbing Togethe: for Vavaont
wie aveilable upon reguest Lo individua''s o L Zisebilities,
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2. VERMONT

vermant eparment ol dakwer
EoGrese Mooaatsje Bive

s Box 499 phore. AN A2E 00N
Mantelier, ¥ 10 :ﬁllll AR fax: i 2-dEd -0
It e JaloT St WAL trick HU 2SR 200

STATE OF ¥VERMONT
DEFARTMENT OF T.ATOR

Workers™ Compensalion ind
Safely THvigiom, - Prtitinoer
Lioclket He, 21-18W Cen
V.

Winds Transportation, N
Fespondent

I Tl

ADMINTSETRATIVE CITATHIN AND PENALTY

The Wourkers” Compensation and Safery Division of the Deparment of Labor {Petitienesr™),
after investigaticn, finds that Winds Transpotation. INC. & domestic profit corporation Incatcd at
197 Ave. O Willlseon, VT, 05493 violated 21 VSA 4 687 by faibing to secune workors'
sompensation insumnee eovemage for it employses bebween Tooe &, 2017 le December 4,

2T inelusive,

This al]&gatmn i hased oo the fllowing:
1. Regpoadent i an employer as that tenn is detived in 21 ¥EA ig {lﬂ_ll{_-.}

2, Respondent has coaplosrecs, a= thal wm is defined in 21 V5A § a0l1{14).

3. RI;::\'i{!‘N’ of the Vemmeont Scomlany of Siale’s budnes: datahase om Movember 29, 2017
[t thal Respomdend, Winds Transportation, TN s ao active Yeomont business ShL‘Jwi.ng_ a
© registration dats of August 28, 2014, ’

4. Review of lbe Natiooal Couneil oo Campensation loswance (MCCH Proof of Covoage
database on Movesnber 29, 2017 did not show any past or present workers® colupensation
covetape for this business.

3 Respondent obtained workers” compensation insirance covarape effective Decommber 5,
2017 '

fi Reapondent’s business is classificd as 48 Transporation snd Warchousing, asing the
Month AaneTican Industry Classifieation System (MAICS) Pursuanl 1o Workers" Compensalion

&

Equal Uppoilonicy i Lher Lawe, Susdtionry Aids aed Service:. E'"D.r'.v'.'h"lg Tagerf.'er'_r'f:lr Faramanr
o e gy lable waon reguest Lo e widua o with disabilities
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Bube 455513, the penally i 530,00 Tor eack: day without snsurance, Respendaont had coplovess
ol wias without nenrance for 152 dasvs,

T 2T WEA 68T af the Yermionl Statutes provides that emplovers shall secuce comp=nsatici
lur iheir empbovecs with a carricr authoozed te uansact the business of workers' compeonsariaon in
Warmant.

S ALYEA 003 a) of the Vormert Staales provides thut an empliver Tuiling o compdy
willy the provisions ol 21 V3a 5687 he wessed an administizlive peally of nal moee Uian
STOMDO 2 Ly fiar Uhe Nest seven days e erooloyer nealesied to secare liability and not more
Than FIS0L00 fir wvery duy Lhersalisr.

0. Dased upon ilivestigatlon and reveew of the cvidence in (s matter, i3z allezsd thal
Respondent violated the requivements of 21 W54 S087 for 182 davs helween June §, 2007 and
Necember 5, 2017, Inclwaive,  The maximum pormissibde penally for Mis viodation is 206,050,

10. Fursuant to Verment Workers’ Compuenzatisn sod Cceupation] Diseuse Rule 4555730,
violation of 21 ¥W5A §687 by inadverience or excusable neplect, cougled wilh the sonpl oer’s
prompl comretion af e viskalion, moay e considersd in determining the amount of the penalty
It b ssmessed. This cule dises nod apply.

M. Tursuant to Yermons Workers” Compensation and Coeeupational Disesse Rals 43,5544, 16
thee penalty snount significantly cxeceds the ameaml of any premivm expenditones that would
bave becn paid, if an insusanes polioy had heon properly secored or mainbioed the peoally ooy
be redueed secordingly. This rule dozs nol apply. :

12 Punawmnt o Vermonl Waorkers” Compensadon aud Oceupational Diszasze Mole 43,5330,
the sanall size and non-hazard@es natwe of the caployment may be considered in
determining the ameunt of the panalty to be assezsed, Thiz rile docy nof 2pply,

13. Wenmont statuies ropine thet an smployer be prohibited From conlracling will the Ss il
d Stop Work Oreeler s sl 21 WS AL S0 A Swp W Order was isaued in tiis casz. The
dfrharmaent periisd pumuuni Liy Wsrkens (hmpe,l'lszﬂiml Rule 45 541K i5 one vear.

14 Wrillen natice was providad w the Secresary of Transportation and the Conunisstoncr of
Buildings agd {ienzal Services and neither abjected to the debanment period. .

15. E{Eﬂ”muden is prohibited fiom mutractmg with the Siate from the date of this citativn for
one vea.

16. After consideration of sy mitizardng factors, the peaalty proposed for this violation shall
be 518,01

&

Eqqual Dppo: LLenity is Lhar Liwe. Sowadliary Sius sand Services H"a:l?'.'i:f.l‘i‘g rogé‘ff.'er_fhf l’frﬂh{.‘-'."in'
aca avai able gpon regeest Lo individuasls with dise bi Liza,
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PENATTY THIE: REGHT TO CONTEST

‘Tac proposet monstary penalty of $18.200 for the above-listed violations is lTnal and :Jue 1 tha
Vermon: Pleparioaent of Tabor within i ralendar davs of reccipt of thes citation wuless the
livision reeeives Respindent’s wmitden nalee of somest sod requaest for a hearing.

A notice ot conest and request for liearing ey bé reaited within the 20-day tine period a:

Office of Legal Counsel

Vermiong Depzriment of Tabor,
P.O. Box 488

Manlpelier, Vermont D360 1-N4RY

t g
Daled o Monipelier, Vecnanl this 6?; clay o 4/4{/(7, )

/ e){7/_-7// /Z),&_JL/ S
¥ $iEphep Monahao, Director

rkers” Compensation and Satety Division

RIGHT TO A HEARING

Yermont Worleers® Compensation and Occupational Tisense Rule 450000 Section 4 addvesses
the vipht to a hearing concerning administrative chiations and penalties. A copy ol Rule 45 is
crcloscd. .

s prmeds s, s

Couat SIppartunity is thi baw. &aeiiary \iss and Service: Working Tepetier for Vermont
are avdilube upon request 1o mdwirazle anth dssablties,

VT LEG #335987 v.2
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#7. VERMONT

Vermant Department of Lahar
A Ginven Mauneiz Drive

.U, Box 459 nlaie: BOZ-3128-4L LY
Eantpeiar, YT £5G01-0431 fax- BO2.A2E a2
Lulp:/ fwyr i | Aboy.stateart.us el 0231284203

STATE OF VERMONT
DEPARTMENT OF LABOR

Workers' Compensalien and 1
Salaty Division, Petitioner 1

1 Dackel No. 19-18WCPen
v ]
+
- Simply bove Life, LLC §
Rospondent H

ADMINISTRATIVE CITATION AND PENALTY

The Warkers™ Campensation and Safety Division of the Department af Eabar (“Petitioner™,
afler investipation, fincs that Simply Love Life, LT:C, a Limited Liability Company located at 3¢
Main Steeet, Brattlehoro, V., vinlsis] 21 VSA § 687 by failing to secwe workers’
compensation insurance coverage [or ils employees between,
Apn! 16, 2015 through May 26, 2015 inclustve {11 days).
Tuly 09, 2015 through July 28, 2015 inclusive (20 days).
Septernber 26,2015 through March 1%, 208 inclusive (175 days).
November 2%, 2016 through February 17, 2017 inclusive (81 days).
July 22, 2017 ¢hwough Qctobur 25, 2017 inclusive (96 days).

This alicpation is bascd on the foll'owing:
1y Respondent is an sinployer as that term is defined in 21 VSA § 601(3)
2. Respondent las ernpliyees, as that teon is defined in 21 VSA § 601(14}..

3, Roview of The Vermont Secretary of State’s business database in Qeinher 19, 2017 lound
that Respeodent, Simply Tave Life, LLC was an active Vermmont business showing o repistration
dare ol August 15, 2082:

4, Review of the Nuliunal Council on Compensstion Insurance (NCCD) Prool of Coverape
datzbase on QOctaber 19, 2017 did not shew any workers” comaensalion coverage #ar this
business doring
CApeid 16, 2015 through May 26, 2015 inclusive (4] days).
July 09, 207 5 through Tuly 28, 2015 inclusive (20 days.

&

Fanal tppochuraby 1s the Tave Snxliany Aics and Scrvces Weovking 1 azeizer for Vermont
a2 zvailadle upan request b yicis: by wich disabilitics.,
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Saplervder A0, 2005 Urouph bdach U8, 2018 inclusive (173 dayes).
Pliveernler 2%, 2016 Buoweh Febovacy 17, 20017 inchisive (81 davs).
July 22, 2017 theough October 25, 2017 inclusive (30 dass),

5 H rapandert obisined workers” compoensaiion insorance soverige e eclive Cleloher 20,
200
f. Respindent’s business is classificd as Sector 72 - Accommedation and Food Services

wiing lhe Mormh Aoericar lndustey Classification system (AJUE), Pursiant o Workars”
Compensation Kale 93,3215 the pepaly s 820,00 for esch day withow insumnze, Respondenl
had eanplovecs and wras withoul msursne: for 113 devs,

1 21WEA SO8T of the Wormenl Stodules prvices thal smolysen: shall secone wompensulicm
for their employees wilh s carmer suthoreed o el te Tasieess ol workes® compensation i |
Vermoml. |

2. 21 WAA Sa9 ) o tie Venool Statules provides thaf an smplever failing to comply
with the provisiens ol 21 VEA 5047 be asseszed an adminisative penalty of net more shan |
F100.00 & day Foe the fiest seven days the eraplover neglected to secore liability and not mers:
dhan 515000 fow cvory day thercattzr,

9. EBascd upon wnveshgainon and revice of the evidenee in this matler, i03s allaged that
Bespondent violatod the requirenienls of 21 VEA SART Sor 413 days helween
April 1AL 2015 threruph May 248, 2015 inclusive {31 dzys).
Juls B, 2015 thecuzis Juby 28, 2015 melusive (20 days).
Beptember 26 2015 throuph Maveh 18, 2016 Inelusive (175 daysh,
Movember 24, 2016 through Febroary 17, 2017 melusive (31 days),
July 22, 20017 througl: Chetober 25, 20T inclusive (15 days).
The maximmun permissible penally Tor ghis vialalion 15 56 165

11}, Pursuanl b Vermoend Wearkers” Compensation and Ocenpational Disease Rule 45 53510,
viodation ol 21 VSA& §687T by inadvertence or excusable neglect, coupled with the employer's
prompl correction of the violation, may be ceosidered in determining the ameonnt of te pepalty
[0 he assessed. Simply Love lite. LLC was isseed an’ Admindsivaive Citation, Dacket mmber
03-13 W en writh a Penalty amonnt of 52,000 tha has gone enpaid. Mot applicalble,

11, Pursuant to Vennont Workers” Compensatiion sud Oceeupalional Tasease Rule 45,5540, 90
the penabty amcunt significantty exceads the amount of any premiom axpeadiiures that wauld

. have beas paid IF & insurance polficy had been properly secured or meantaincd the penelty may
be reduced accordingly, Maybe applicable, however thiz s the seconed siianion smd the bogimess
lias made 0o attempis t pay the previous citation Issued {6 Them in 203,

12 Ppseant to Yenmont Workers Compoenwaion smad Cleeupeadional Thisesse rule 45,5550, [
the small size and non-hazardons mature of ke empleymenl may be considsred n |

deterntining the amount of the peoalte 1o be dssessed. Mol upplicable.

3, Virm ok siuivabes require Lt sn emoployer be prohibited frome Soatmacing with the State if

&

I qual Lppartunily is Lk L. fogiliany fics aoid Senvices K king Topether Joe Ferman

arc available vpon regesd o sdivddua e eitlod sati Flies,
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u Siep Work Orler s issued. 21 V.E AL §692. A Stop Work Onder was issued in this case, The
debarment perind pursuant 10 Warkers” Comprnszbon Bule 42,5400 15 onc vear.

11. Written uodice was prrvided o the Secretary af Transparfation :and <he Commissioner of
Ruildings snd General Serviess Frd ncitaer objectad to the debasnect period.

15 Respondent is prohibited from contracting with tac Stae from the date of this ciation {or
e year.

16.  Ifa seconc violation ocvurs wilhin three years of Lhe inilial viclation, the per day ponalty
($50) shall be donbled (£ 101 and the debarment period shall be lwi venrs.  Afler congideraiion
of any mitigating factors, the penalty proposed tor this vidlation stall be $41,300.00. »

PENALTY DUE; RIGHT TO CONTES ¥

The proposed monetury penalty of $41.3¢0.00 lor the nhove-fisled violations is final and duc te
the Veruont Department ol Labur within 20 calenclar duys of receipt of this cifation uness tas
division receives Respondent’s written netice ot contest and sequest lor u heuring,

A nolice of contest and request for kearing may be maiied within the 20-day Gine pedad lu:

Oflice ol .epal Counscel

Yermonl Department af Eabuor,
P.0). Box 488

Montpelizr, Vermont 03601-0388

Daled in Montpehier, Vermont this (9 ) dav of }?}) R /

? bc? onuh 3
orkers¥Compenyution and Safety Division
RIGIT TO A HEARING
Yenmont Workers® Compensation and Occupational Disease Rule 45.0000 Seetion 4 addresses

the right to a hearing concerning administrative citations and penalties. A copy of Rule 15 is
cnclosed.

&

Cqual Opzortunityis Lhe Lavs. Auxiliary Aizs and Se-vices Werking Vogether far Veriment
are wadilu e upon requist Lo indviosals with disabilitias,

VT LEG #335987 v.2
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# 5. YERMONT

Verzannt repariment of Labar
& GrvsnMouniziin Drive

P Hog 209 sthiarnes; A0Z2-H2E-RE00 |
Muntoelier, YT D5601-U=89 fax: GIF2 2 E Az 2 |
http: Sl e lahnr.stabeandos xhlz 02 G2 B0k

STATE OF VERMONT
DEFARTMENT OF LABROK,

Whrrkeag” Coomprensation and
Salery 1vision, - Petitioner .
Dipckel Mo, 26-1H W Pen
.

)
]
i
J
Drunrweight Taxl, LLC 1
1

Respomieleat
ADMINESTRATIVE CULATION AND PENALTY
Fle Workers' Cornpensation and Safcly Divigsion ol the Depactrenl el Tabor {“PeliGeanec™),
aftcr investipalion, Ands thel Dimwright Taxd, TO, o domestic Tienited liability conporaton
locaicd a0 B9 Peart S0 Tasex Fot, VT, #5452 violared 21 ¥EA § 687 by failing to seenre
wapkurs compuensalion insuranee sovesape for tsemployess betwoen Ooraber 17, 20140 and

Placch [, 2008, inclusive. '

This allepation is based on the following:
1 Besperocnt is s cmyplover as that e is lelined in 21 ¥EA L 601{3

2 Baspondent has employees, es that tenn is delined in 21 WEA G GH{12).

1. Review nl'ihe Vermant Secretary of Hrate’s business dasebase on Frbmary 22, 20138 )
Ferureed bt Begpeondetse, Therpeppht Vamt, L2 weas anoaefive Vermanl besiness showing a ; |
reuistration date of May 17, 2011.

4. Iteview of the Mational Council on Compengalion Insurance (NCCE Prool of Coverage
database on Felvuary 22, 2017 showed Workers' Compensation insumunze palicy &
GEAMLIBARTTPOGAT S was caneviled en Ocleber 17, 2016 [or non-renewal.

A l{cspnnd;:nt obtaimed Workers' Compensalion insuranes civerige sffective March 2,
20015,
0. Fespondent's business 15 closs fed as 48 T runspostation, ﬁsing the Mocth Amercan

Indusry CleassiDeation Syslem DIATCR), Pursiand o Wokers” Cewpensation Rule 45,5513, the

el B e T

Cy dal Opaorlunily is Ue e, fuxiliaog Mg aed Secvices W.'.:h"ll‘.'.;’.:’ :'-:'.'li{;'!l'.l':ll":'u'_f.f Fermenat
wrm g ole cper g vaguss Lo inglivicloals wlth s ke ties
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pemaliv is 550 fir each dday withaol insurenee. Brapombent vl empliveees see was aithous
nsuraeze Log 5010 elays.

1. 21VEA EOEY of the YVermont Stamies provides that employers saall seoure compensation
Mo their ermpioyess witk s carrier authorices] we ransact the bosiness of Workers”™ Compensation
in ¥earrmoot.

¥ 21 WEA GOWIa) of the Yermont Scanitzs provides that an cmplover failing to comply
with the provisions of ) WSA §6HET be azseesed an sdministeti: penalty of net mors than
FLOOLE & iy for the fitst seven days the evplayer peglacted te seeure Bability apd not mers
Than F 150040 Jor every day therealidr,

4. Based upon investipotion and reviesw ol the evidence in Uhis mailer, i35 allemel Gl

[ pomdent virdaled e reyoiremments ol 20 WEA SORT for S01 days Tetwean Octaler 17, 2006 I

ared March 202005, inclusive, The eaimom pacmissible penalty fac this violadon is 574,800

[LIB FPwrzvant oo Veomoot Workers” Compeazatdon and Occupational Discase Buke 43,5354,
wvinlation af 21 WEA §G8T by insdwertcnes or cxeusable negleet, coupled with the smplover s
prompt eorreetion of the violadon, may be considered in defennining the amoune of the penalty
to b assegscd This mle docs not apply, This was neither madvertent nor procaptly comzozd,
The crnployesr i nes renew his prior Workers” Casnpensalion policy and an employes way
injuretl duringe the uncovered Lirme which the empliveer did net reporl viw g famm 1. The ingury
wes repurted by he senployes w the carmer. A Sop Waork Creder wise secved un e business and
remained effect.ve for 3 days.

11, Thusuant to Vommont Workers' Compensation sad Ooeupational Dizcase Bole 43,5340, if
Lhe penalty amount sygmilicanlly execeds the pmmount of any premiom eapeoditunes hat would
huave hesen paid 10 an nsoranee pdicy bad been properly secored or mainmined the penelty may
be redoced accardiogly. This rule daes not apply. The penalty ameunt i 525, 150040, the
premiun avoidance is BLOETH.00, which does vot dnclude adiministative cosis which are gl ol
all policies; the maxinmim allowablz penalty is $74 80000, The penalty signiticantly lower (luan
the maxitmm and only abonut 30 % abovwe the prommiwm avoidance. |

12 Parsw i Vermonl Workers' Compensation smd Ceeupational Disease rule 45,5550,
the small size and pon-hagardows nature of The employment thay be considered 1o

determining the amount of the paralty o be assesses], This rule does ot apply, This business 3
fisied us a haeamdins by NATCS. A

13, Verminl stalales regoire thal an employer be prolbited from contractng with the Stale il
o Sp Work Onder is issoesd. 31 V.5 A, 8692 A Stop Work Order was issuedl in this case. The
dekarmnent peritd purswast o Workers® Comnensation Kuole 45 585 s

455440 initial violalinn is one. pear.

14. YWrillen neiice was provided to the Secretary of | ranspociation and the Commissicner of
Buildings and Leneral Services and neitber ebjccted o the debarment peraid.

15 Wespondent is produbited from confracting with the State from the date of this ceation for:

= |

Erual Dpramunity = the Law. ausiliary &ds ane seoeiers &i’m'.'i'.:ng :I"(,IET'.I.FMF Inr Farmane
are avalzhle upza rerues: 1 individuats wth dizahil ties.
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Lune yesr

16. Passuant 1o Vermont Worke:s™ Cornpensation and Occupationul Disease rule 45,6415,
ths cmpioyer is asscssed a penalty of 10004 for failing te file the fiest eepont ol injuy.

17, Alier considerution ol any miligaling faclors, the penally proposcd (or this violation shall
be $235,130.

PENALTY DUE: RIGHT T CONTEST

The propostd monelury penatly o1 $25,150 for Ike abave-lisled violations is final and duc to the
Vermonl Department ol Labor within 20 calendar cays ol receipl ol this cisetion nnless ke
divisian receives Respondent’s written notice ol conlest and request lor a hearing.

A nutice of contest and request (on hearing aay be wailed within tle 20-day lime period G

Office of Legal Counsel

Yermont Department of Labor,
.0, Box 138

Iontnelier, Vermont 0560 1-0488

Dared ini Montpelier. Yermont this ﬂ day of,
(:’-'

T S:’.cg‘:hc'n MbnaharsTiuelor
orkers’ Compensation and Safety DTHvision

RIGELT TO A IEARING
Yermont Workers’ Compensation and Qccupaticnal Discasc Rulc 45.0000 Section 4 addresses

the right to a hearing concerning sdhuinistrative citations and penaltics A copy of Rule 43 is
enclosed.

EqualEpportunity 1Isthe  aw. Auxabiany Aids and Serviees K’or"z-ﬂg '."ugahcy_,‘ar Yeviman!
ase avallakle upen recast tn ed vizuzls vath disabilibies,
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e VERMONT

Vermont Depaurtmeat vl Laboe
A Green Mountain Drwe

P2 Hax 488 phone: HNL-BEE-H2NY
© Monzsclicr, VT Us6UL-uSYE faz- HUY BzbLR?
hup:ffwww.laharstatev Loy b ANE-BIR-4Z00

STATE OF VERMONT
DEPARTMENT OF LABOR

Workers” Compensation and )

Safety Division, Pctitioncr 3
) Docket No. 28-18WCPen

v. ;

Lorenzo de Coninck <lba 3

1.TD & Sons Properly Mainterance )]

Respondeit )]

ADMINISTRATIVE CITATION AND PENALTY

The Workers” Compensation and Safety Divisien ol the Department of F ahor (“Petitianer™),
aller investigalion, (inds that Lorenzo de Coninck dba L'TD & Sous Property Maintenance,
_Yocated 2t 367 Uld Route B, Jamaica, Yeomont vio: aated 21 VA 687 by failing to secure workers’
oompensatlon insurance coverage for its Cl'llp' OYCCS between

12/03/2015 through V61220106 inclusive {193 days)

11/08/2016 through 06/25/2017 inclusive {234 days)

121252017 hrotigh 047192018 inclusive (129 days)

This ullegatton 18 hased on Lie Gllowing:
1. Resjrandent is an eulplmm as that term is defined in 21 VSA §601(3).

2. Rn*'pondem' has cmplox ccs, as that tenm is defined in 21 VSA §601¢11)

3 Rcvicw of the Vermoent Sceretary of Stale's hoginess datahase on $2-15-201 8 foond that
Respondent, Lorcnzo de Coninek dba LTD & Sons Properly Mainlenanes: was an active’
Vermoni business showing a registration date of 10-07-2013,

4. Review ol the Natenal Council on Compensalion Insurarce (NCCT) Proof of Coverage
databuse on 02-15-201R did nel show any current workens' compensatiun covernge for this

business.

3. Respomdent ablained warkers' campensativn insarance caverage eflective 04-20-2018.

&

Faual Dppartendy isthe Law &eatary L5 aad becuces Wosrking Topethar for Yermont
are avar able Laan renaest sa mdeadaz s with dissk bities.
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(. Hasponclert s hiesiness ik cleesiied as e 43 Secar 35 (Real Faiae and Tealal
Eemimt usirgg the Muozth Aunerican [nduiley Classiticaton System (MANSY Prrsuane fo
Worliers® Coppensation Bue 135511, the peaalty is S50 00 for aach day withoe! insumnce.
Thiz 1z a seoond wiofacion which mekes the senalsy snownt SA0L00 Tor each oy aithoot
msnrnee: Respondent had eoploseess and waes withoot nsuzance e 336 days

7. Tile 21 5687 ol the YWermuont Stateies aeoviddes thar cmpleyos skall secuie cormpansation
[err their employess with a casricr avthoozed w snsast e busicess of woerkens” compensalion
i Vernon.

B Titlz £1 GGH200 ol the WVermnen: Suies prvcdes Qe anemploger FTling, Lo comply
with the provisions of 21 VEA Sa87T be groeaned an adminisralive pensity ol r rmooe than
F100.00 a day For the sl seven days the employer neglected 1o secore lubibity and net g
than 8 130,00 Far every diy herealler.

9, Thased upon investizidion and review o the evidence in thiz matter ic is alleged that
Respondent vinkabesd (e regaivsimnents of 21 Y8A 087 for 450 davs botsson,

1245201 5 theangh 06/ 1250160 inelusive {195 duys)

113852014 thrangh DES28S0LY inclusive {234 duys)

120205201 7 thaongh D47 1320 18 inciusive {1249 day=)
‘L he marinuen pomnissibbe pinaloy Tor s vialation ws BR300

10, Pursiamil b Vemmenl Workers” Coepensation and Occopational Dizeass Rule 43,5530,
witdatiom af 21 W54 S087 by inadvertence cr excnzable neglect, coupled with the cmplower”s
prompt ceerection of the violation, mey be considorsd i delermining the amourt of the penaliy
to be asscsscd. Mot aeplicedle .
1t shold he povad thar thiv iy the yecomd violaior  Lovezn de Conimek wes Iesaed on
Adprimirrative Citatfon, Dovkef 03- 13 BN e with e peraliy omonnd of SGEL Q00 rediwred £
- SO 000, dre G3-F5-200 T cnel warkers compersation commpfinace is mairdoines  ds of this aore |
wnly BROOO By bees colfecteed fn his svwore slafement he L’:.ﬁpfﬂfﬂ.i why he did pot hove workers ' |
UM TEINAACE.
T2/ 5 ro @042 2006 § der 't know wiipe
FIAEA G ro QO280d ¥ F overd wrameey
1242787 b 208 T didn "t make i1 payatest o time.

11. Fursuant to Vennowi Workers' Compersation and € heocupationul Disease Rode 435340, 30
the penally sameonmt ggmifoanly eoeseds the ot af any prentiom expanditiones that woeld
hisve been paid 1f an wsorance poliey had been properly secuced or faiotaioed te pecalty may
be reduced zecordingly. Jy applicable.
: Mendmrom Fenaliy RN AL
Frengivm Avolednee  KETU IS
Manadiy Annet 5333408

=

Eupeal Gz bonnity v Hig Lacas, fevat Ay ands and seraers orriorezr Troveifer fior Fermont
e gueailat:le oo cenuze Tod ek aale weth 4 sskiliiies,
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2. Fursuimt b Yornuent Warkers” Compereadicn wid Clecupational Giseese rule 4553350,
the srnedl s aned o hasiudos catue ol the cnplopmet may b considered i
doterminimes e amoom ol she penale o be azsessed B ageticahie Dader Favmoss §apn of
LRS00 WANCE Daefrectry Sectar o bien aesesyesd of the aricn of 510

Lo rude 4
[ERREEN )

13. Welnoar startes rogquars that soocneplayer be profiibited foom comractng s tha Stare of
a Btop Wak Orderis isseed, A1 WS 8, 6005 A Stop Woerk Crdor was issucd i this sags, The
debanment period pursuamy w Werkers' Compensation Rule 43 5400 s

An A5 secomd vinlulion accerring within three sears o2 e previonss visialion i5 o wears |

i4. Werilten e wini provvided b te Seceeticy ol Trassportation and (e Csomznissioner of
Buildings arl Geesral Services and asither objecred to ths debanment period.

13, fespmrnzent i prohibibeed fiomn ecdracting with the State from the daes of this coation T |
Two vears.

10, After considoratton of any mitigating factora, the penglly proposed Eor this violation shall |
e 5373 5000

PLENALTY DIULE; G TG Q0N TES
The proposcd nmonetary pensalty of $33.360 [or the above-Tsted violudions i Dol and due éo 1he
W ommoi Dleparment of Tabor within 20 ealemlur diges of receipl of his eitadivn: anbess the

divizion reecives Respanden s wiltan cofics of contest und request lor a heneing,

A oolice of cinitesl and request for hearing may be mailad within the 20-day e period to:

. |
Cffice of Legal Connsct |
Wermont Lrepartment of Labor, |
" Box 488 |
Montpelier, Vennont Qa6 E-0488 i
Daled in Montpelier, Vermwonl this 0 day of ; 27 J2IHE
' {f_’/ iy, Wl o -
L mﬁ Tonahan, Djrector
orkers” Compensation and Safstr [ivision
RIGLILT TO A LEAIING.
Vermont Wotlers Compsnsation and Decupational Diseass Bule £5,L000 Section 9 pedrzsses
the righi o hoaring concerune administrative cizatong and pomalics, A copy of Bule 43 i3

chwcloscd. |

giﬁ:

Fronzl Fapnrhunity i= the Lawe, @i farg aids and Sereine, Hrrkogg Topethor e e
are availaale npot eequest ormdeeesasds wich deiazil e,
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Appendix 4: Workers’ Compensation Rule 45
Rules for Administrative Citations and Penalties, Stop Work Orders and Debarment.

45.1000. Scope of Rules.

These rules establish the procedure for issuing administrative citations, conducting hearings on citations and
penalties, and assessing penalties.

The Commissioner, after notice and an opportunity for a hearing, may assess an administrative penalty against any
person who violates the Workers’ Compensation statute or any rule adopted pursuant to it, or any order issued by the

Commissioner or the Workers” Compensation Division.

45.2000. Authority to Adopt Rules.

45.2100. These rules are adopted pursuant to 21 V.S.A. 8§ 602, 603, 604, 663b, 688, 689, 690(b), 692, 702, 704, 705,
and 708. (Employer liability and Workers’ Compensation);

45.2200. 8 V.S.A. 88 4793(c) and 4803. (Licensing requirements); and
45.2300. 3 V.S.A. 88 809-815. (Administrative Procedure).

45.3000. Issuance of Administrative Citations.

45.3100. The Director of the Workers’ Compensation and Safety Division may issue an administrative citation to any
person, including an employee, employer, attorney, medical provider, insurer or a representative of the insurer, if the
Director determines after an investigation that the person has:

45.3110. Refused or neglected to comply with the provisions of the Workers’ Compensation Act (21 V.S.A. Chapter
9

45.3120. Refused or neglected to comply with the rules promulgated pursuant to the Act;

45.3130. Refused or neglected to file in a complete and timely fashion any reports required by the Act or the rules, or
when ordered to do so by the Commissioner;

45.3140. Refused or neglected to comply with any interim or final order issued by the Commissioner or his or her
representative; or

45.3150. Willfully made a false statement or representation for the purpose of obtaining any benefit or payment for
either himself or herself or any other person.

45.3200. Service of Citation.

The administrative citation shall be served on the person by certified mail or personal service. Each citation shall be
in writing and shall specifically describe the nature of the violation and include a citation to the specific statute, rule,
or order alleged to have been violated. The citation shall also state the amount of the administrative penalty imposed,
the debarment period if applicable, and the process for requesting a hearing.

45.3300. Response.

The person served with an administrative citation shall have 20 days from the date of service to notify the Director in
writing of his or her intent to contest the administrative citation and penalty. If the person does not file a notice
contesting the citation, the citation and penalty shall be deemed a final order of the Commissioner.

VT LEG #335987 v.2
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45.3400. Enforcement Authority Not Limited

Administrative citations and penalties issued under these rules shall not limit the authority of the Commissioner to
issue orders or seek injunctive relief and penalties through the court, or to take any other appropriate enforcement
action authorized by law.

45.3500. Investigations And Determinations Under 21 VSA § 663b.

45.3510. If an allegation of claimant fraud is submitted to the Department, a determination shall be made as to
whether further investigation is warranted. If warranted, the Commissioner shall order the Workers’ Compensation
insurer to investigate the specific allegations of fraud and submit a written report to the Department.

45.3520. The report submitted to the Department shall contain:

45.3521. A description of all action taken to investigate the allegations;

45.3522. The names and contact information of all persons interviewed, along with a copy of any statements taken;

45.3523. Copies of any photographs, videos, or other recordings taken as part of the investigation; the reports of any
investigators hired as part of the investigation; and,

45.3524. The insurer’s opinion as to whether fraudulent activity has occurred.

45.3525. The insurer shall provide the Department with a status report on its investigation every 30 days, until a final
report is submitted.

45.3526. The investigation and report shall be in addition to any actions related to adjusting the claim.
45.3530. Upon receipt of the insurer’s report the Commissioner shall determine whether it is complete, or whether
additional information is necessary. Once a completed report is received, the Commissioner shall provide the

claimant with an opportunity to respond in person or in writing within 30 days.

45.3540. After providing the claimant an opportunity to respond, the Commissioner shall make a determination as to
whether fraud has occurred, and may assess penalties and order reimbursement as appropriate.

45.4000. Administrative Citation and Penalty Hearing.

45.4100. A person contesting a citation and penalty issued pursuant to Rule 45.3000 shall be entitled to a hearing
before the Commissioner within 60 days of filing the notice to contest. The 60-day time frame may be extended by
the Commissioner if the person makes a written request for additional time to prepare for the hearing.

45.4200. Hearing Notice.

The hearing notice shall include the following:

45.4210. A statement of the time, place, and nature of the hearing;

45.4220. A statement of the legal authority and jurisdiction under which the hearing is to be held;

45.4230. A reference to the specific statute, rule, or order involved in the hearing; and

45.4240. A short and plain statement of the matters at issue.

45.4300. The Commissioner shall appoint a hearing officer to hear the evidence, prepare findings, and issue a

decision. The procedures set forth in 3 V.S.A. 88 809-813, and § 815 shall apply to all hearings conducted under
these rules.
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45.4400. The person may appear at the hearing with counsel, present evidence, and examine and cross-examine
witnesses.

45.4500. Evidence shall be admitted at the hearing as provided in 3 V.S.A. § 810.

45.4600. The hearing officer may compel by subpoena the attendance and testimony of witnesses and the production
of books and records in accordance with 21 V.S.A. § 603(a), and 3 V.S.A. §§ 809a and 809b.

45.4700. Nothing in this section shall prohibit the informal disposition of a citation by stipulation, agreed settlement,
consent order, or default. An informal disposition of the citation may proceed using clear and simple documentation
without complete adherence to the requirements of this section.

45.5000. Administrative Penalties.

45.5100. False Statement or Representation.

45.5110. A person who willfully makes a false statement or representation for the purpose of obtaining any benefit or
payment either for himself or herself or another person shall be assessed an administrative penalty of not more than
$20,000.00, in accordance with 21 V.S.A. § 708.

45.5120. Except as provided in 45.5160-45.5190, the Commissioner shall not reduce a penalty imposed under rule
45,5110 if:

45.5130. The false statement or representation was made to establish the compensability of the claim; or
45.5140. The false statement or representation involved falsifying medical records; or
45.5150. The false statement or representation was sworn testimony.

45.5160. Penalty Reduction Factors.

The Commissioner may reduce the penalty if the person demonstrates:

45.5170. That the person has repaid or entered into an agreement to repay the benefits or amounts received as a result
of the false statement or representation; and

45.5180. The benefit or payment gained was less than the amount of the penalty; or

45.5190. The person has agreed to forfeit any claim for additional Workers’ Compensation benefits based on the
alleged workplace injury.

45.5200. Forfeiture of Benefits.

45.5210. An employee who willfully makes a false statement or representation of material fact for the purpose of
obtaining a Workers’ Compensation benefit shall forfeit all or a portion of his or her right to benefits based on the
alleged workplace injury.

45.5220. Partial Forfeiture of Benefits.

45.5230. In the Commissioner’s discretion, an employee may forfeit only a portion of his or her Workers’
Compensation benefits if:

45.5240. The employee has repaid the benefits or entered into an agreement to repay the benefits received as a result
of the false statement or representation; or
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45.5250. The benefit or payment to be gained was less than $1,000.00; or

45.5260. The benefit or payment to be gained was limited to one portion of the Workers” Compensation benefit to
which the employee was entitled. In this instance, the benefits owed the employee that were not received as a result
of the false statement or representation shall not be forfeit.

45.5300. Referral to Department of Financial Regulation.

Whenever the Commissioner has reason to believe that an employer has willfully made a false statement or
representation for the purpose of obtaining a lower Workers’ Compensation premium, written notice and any
supporting documentation shall be provided to the Commissioner of Financial Regulation along with a request to
investigate and take any appropriate action on the matter.

45.5400. Debarment; False Statement or Representation.

45.5410. In addition to the penalties listed in rule 45.5110 above, the Commissioner shall prohibit an employer who
willfully makes a false statement or representation for the purpose of deriving any benefit, including a lower
insurance premium, from contracting, directly or indirectly, with the State or any of its subdivisions, for up to three
years.

45.5420. Any prohibition from contracting with the State shall be made only after consultation with the
Commissioner of Buildings and General Services or the Secretary of Transportation, or other agencies as appropriate.
When the Commissioner believes that debarment is appropriate, the Commissioner shall provide written notice and
supporting documentation to the Commissioner of Buildings and General Services or the Secretary of Transportation
or other Agency or Department head as appropriate. The debarment shall be ordered if no objection is raised by the
Department or Agency consulted within five business days of receiving notice of the proposed debarment. If an
objection is raised, the Commissioner shall consider it, but in his or her discretion may order the debarment
nevertheless.

45.5430. An administrative determination shall be issued to advise the employer of the debarment period and his or
her appeal rights.

45.5440. An initial violation shall subject the employer to a debarment period of one year.

45.5450. A second violation occurring within three years of the previous violation shall subject the employer to a
debarment period of two years.

45.5460. A third or subsequent violation occurring within three years of the most recent violation shall subject the
employer to a debarment period of three years.

45.5470. The Commissioner may reduce the period of debarment if the employer demonstrates that the non-
compliance was the result of a good faith misunderstanding of the law’s requirements, excusable neglect, or other

mitigating factor.

45.5500. Administrative Penalty; Failure to Insure.

45.5510. An employer that fails to comply with the requirements of 21 V.S.A. 8§ 687 (maintaining workers’
compensation insurance or self-insurance as required by law) shall be assessed an administrative penalty of not more
than $100.00 per day for the first seven days that the employer neglected to secure coverage and not more than
$150.00 for every day thereafter. An employer shall ensure that any subcontractor it has hired for a particular job is in
compliance with 21 V.S.A. § 687.

The per day penalty shall be based on the annual-North American Classification System (NAICS) for the employer.
NAICS groupings for Industry Sector may be found in the appendix to this rule.

45.5511. For employers with NAICS Industry Sectors 11, 51, 52, 53, 54, 55, 61, 71, 92, the penalty shall be $30 per

VT LEG #335987 v.2


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST21S687&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST21S687&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

day for each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.

45.,5512. For employers with NAICS Industry Sectors 31, 32, 33, 42, 44, 45, 62 the penalty shall be $40 per day for
each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.

45.5513. For employers with NAICS Industry Sectors 21, 22, 23, 48, 49, 56, 72, 81 the penalty shall be $50 per day
for each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.

45.5520. Penalty Reduction Factors.

The Commissioner may reduce the penalty assessed under section 45.5500 if the employer demonstrates:

45.5530. That the failure to secure or maintain Workers” Compensation insurance was inadvertent or the result of
excusable neglect and was promptly corrected;

45.5540. That the penalty amount significantly exceeds the amount of any premium expenditures that would have
been paid if an insurance policy had been properly secured or maintained; or

45.5550. That the small size of the employer and the non-hazardous nature of the employment presented minimal risk
to employees.

45.5560. Failure to Insure; Stop-Work Order.

45.5570. If an employer fails to comply with the requirements of 21 V.S.A. § 687 after investigation by the
Commissioner, the Commissioner shall issue an emergency stop-work order to the employer. Additionally, an
employer that fails to secure Workers’ Compensation coverage after being ordered in writing to do so by the
Commissioner shall be assessed an administrative penalty of up to $250.00 for every day the employer fails to obtain
coverage after being ordered to do so, and may also be assessed an administrative penalty of up to $250.00 per
employee for every day that the employer has failed to secure the ordered Workers’ Compensation coverage.

45.5571. The stop-work order shall clearly state the name of the employer, the penalties for violating the order, the
process for having the order rescinded, and the method to appeal the order.

45.5572. A stop-work order may be appealed pursuant to VRCP 75.

45.5580. Debarment; Violation of Stop-Work Order.

45.5590. In addition to the penalties listed in Rule 45.5570 above, the Commissioner shall prohibit an employer that
has been issued a stop-work order pursuant to 21 V.S.A. § 692(b) from contracting, directly or indirectly, with the
State or any of its subdivisions, for up to three years.

45.5591. Prior to issuing any debarment penalty, the Commissioner shall consult with the Commissioner of Buildings
and General Services and the Secretary of Transportation, or other agencies as appropriate. The consultation may
occur informally provided that a written or electronic record of that consultation naming the employer involved, a
description of the violation(s), the proposed debarment period, and any response received from the Commissioner of
Buildings and General Services or the Secretary of Transportation is maintained. The debarment shall be ordered if
no objection is raised by the Department or Agency consulted within five business days of receiving notice of the
proposed debarment. If an objection is raised, the Commissioner shall consider it, but in his or her discretion may
order the debarment nevertheless.
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45.5592. An administrative determination shall be issued to advise the employer of the debarment period and the
employer’s appeal rights.

45.5593. In establishing a debarment period under this section, the Commissioner may consider any relevant
mitigating factors, including the employer’s good faith or excusable neglect, or the impact of debarment on public
health and safety.

45.5594. An initial violation shall result in a debarment period of one year, prior to consideration of any mitigating
factors.

45.5595. A second violation occurring within three years from the previous violation shall result in a debarment
period of two years, prior to consideration of any mitigating factors.

45.5596. A third or subsequent violation occurring within three years from the most recent violation shall result in a
debarment period of three years, prior to consideration of any mitigating factors.

45.5597. Notwithstanding any mitigating factors, the debarment period shall not be less than the period during which
the employer was in violation of 21 V.S.A. § 687.

45.6600. Other Penalties.

45.6610. Non-compliance with an interim or final order.

Any person, including an employer or Workers’ Compensation insurance carrier who fails to comply with an interim
or final order of the Commissioner shall be assessed a penalty of $500.00. An additional penalty of $100.00 per day
shall be assessed for each day the person fails to comply after the date set for compliance. The total penalty shall not
exceed $5,000.00. The Commissioner may reduce the penalty if the person demonstrates that non-compliance was the
result of excusable neglect.

45.6620. A self-insured employer or Workers” Compensation insurance carrier that fails to ensure that any of its
agents or subcontractors complies with the Workers’ Compensation statute or rules, or with an interim or final order
of the Department, shall be assessed a penalty of $500.00 for a first offense. A first offense shall be defined as one
instance of failing to comply with the statute, rule, or order in one claim. The employer or a Workers’ Compensation
insurance carrier shall be assessed an additional penalty of $500.00 for each additional instance of failing to comply
but shall not be assessed a penalty in excess of $5,000.00. In addition, the agent or subcontractor of an employer or
insurer who refuses or neglects to comply shall be assessed a penalty of $50.00 for each instance of refusing or
neglecting to comply with the Act, but shall not be assessed a penalty in excess of $5,000.00.

45.6630. Penalty; Failure to Submit Forms or Reports; Technical Violations

45.6635. An employer that fails to submit a First Report of Injury (Form 1) within 72 hours of receiving notice or
knowledge of a claimed work-related injury causing an absence of one day or more, or necessitating medical
attendance, shall be assessed a penalty of $100.00 for each violation.

45.6640 An employer that fails to provide an employee with a copy of the First Report of Injury (Form 1) promptly,
after filing it with the Department, shall be assessed a penalty of $50.00 for each violation.

45.6650. Any person, including an employer or Workers” Compensation insurance carrier who fails to submit any
form required by the Workers’ Compensation statute or rules to be filed with the Department shall be assessed a

penalty of $100.00 for each violation.

45.6660. An employer or insurance carrier that fails to comply with 21 V.S.A. § 640a shall be assessed a penalty of
$500.00.

45.6670. An employer or Workers’ Compensation insurance carrier that fails to file any interim or final report
required by 21 V.S.A. 88§ 701, 702, or 703 shall be assessed a penalty of $100.00 for each violation.
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45.6680. An employer or Workers” Compensation insurance carrier that fails to file any statistical report requested by
the Commissioner or his or her designee pursuant to 21 V.S.A. § 704 shall be assessed a penalty of $1,000.00.

45.6690. The penalty for any administrative or technical violation not otherwise noted in this section shall be
$500.00.

45.7000. Violations of 21 VSA § 690(b)

45.7100. The Commissioner may issue a written request directing an employer to provide a Workers” Compensation
Compliance Statement. Upon receipt of a request the employer shall provide all information required by 21 VSA §
690(b) within thirty days of receiving the request. An employer may request additional time in which to respond, and
if good cause is demonstrated, the Commissioner may grant additional time to respond.

45.7200. An employer that fails to comply with a request for a compliance statement within thirty days, or if an
extension is granted, by the extension date may be subject to a penalty of up to $5000.00 a week until compliance
occurs.

45.72100. The penalty for a first offense shall be $1000.00 for the first week of non-compliance and shall increase
$500.00 for each subsequent week up to a maximum of $5000.00 per week. The penalty for subsequent failures to
comply with a request for a compliance statement shall be $5000.00 per week

45.72200. Penalty Reduction Factors

The Commissioner may reduce the penalty assessed under this section if the employer demonstrates:

That the failure to provide a compliance statement was inadvertent or the result of excusable neglect and was
promptly corrected; or,

The assessed penalty is out of proportion with the small size of the employer.

Falsifying Compliance Statement

45.7300. An employer that falsifies information on a compliance statement shall be subject to an administrative
penalty of $5000.00 for each week that the falsification occurred.

45.8000. Severability

In the event any part or provision of these rules is held invalid, the invalidity shall not affect the remainder of the
rules that can be given effect without the invalid provision, and to this end these rules are severable.

45.9000. Effective Date:

These Rules are effective February 13, 2017
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Mission Statement

The mission of the Aunditor’s Office 1s to hold state government accountable. This
means ensuring that taxpayer fimds are used effectively and efficiently, and that we
foster the prevention of waste, fraud, and abuse.

Thus rqmrtisawurkufﬂmﬂi?ine of the State Auditor, State of Vermont, and 15 not
subject to copyright protection in the United States. It may be reproduced and
distributed in its entirety without further permission from the State of Vermont or the
Office of the State Aunditor. However, because this work may contain copynghted
images or other material, permission from the copynight holder may be necessary if
you wish to reproduce this matenal separately. Please contact the Office of the State
Anditor if you have guestions about reproducing this report.
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Dounglas R. Hoffer

STATE AUDITOE
STATE OF VERMONT
OFFICE OF THE STATE AUDITOR
Augnst 31, 2015
Addressees (see last page of letter)
Dear Colleagues,

Vermont workers who are misclassified as independent contractors do not receive protections and
benefits to which they are entitled Furthermore, these workers must pay the social secunty and
Medicare tax that is normally paid by employers. Employers that misclassify have an unfair business
advantage against those employers that abide by the law, becanse the employers that misclassify do not
pay for workers™ compensation insurance, unemployment taxes, or the employers® share of the social
secunty and Medicare taxes.

In recent years, the Vermont General Assembly has 1) increased both the amounts and types of
penalties that may be assessed agamst employers that misclassify their workers; 7) enacted new
requirements for state confracting procedures to assure that they will minimize miselassification of
workers as independent contractors; and 3) authonzed increased resources to investigate worker
misclassification. In 2012, the Govemor created a Task Force charged with combating worker
misclassification.

Becanse of this emphasis on detemring worker misclassification, we decided to 1) assess the actions that
the Vermont Department of Labor (WVDOL) has taken to detect and address possible worker
misclassification and ) assess whether the Department of Buildings and General Services (BGS) and
the Agency of Transportation (AOT) have implemented required state contracting procedures designed
to minimize worker misclassification by companies that contract with the State.

WVD¥OL has taken steps to address worker misclassification. For example, VDOL i3 developing an
education and cutreach campaign on worker misclassification. and the department has worked with

business and labor groups to propose statutory changes to existing law.

Although the department was charged with leading the Governor’s Task Force on Employes
Misclassification, it did not convene any meetings from June 2013 to July 2015, Further, the 2012
executive order that created the task force specified that agencies and departments should engage in
timely enforcement, but VDOL has failed to enforce unemployment insurance penalties for worker
misclassification, which have been statatorily required sinee 2010, and some workers’ compensation
penalties as well. VDOL attmbuted the lack of enforcement to a need to establish additional

132 State Sireet » Montpebier, Vermont 05633-5101
Auditor: (802) 828-2281 « Toll-Free {in VT onky): 1-877-290-1400 « Fax: (302) 828-2198
email: auditor{@state.vinz + wehsite: wow.anditor. vermont. gov
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administrative rules for the statutory penalty provisions related to worker misclassification, but the
department has yet to accomplish this after five years.

Ohr audit found that VDOL's Unemployment Insurance (UT) division lacks reliable performance data
for its field andit program, and the Workers’ Compensation (WC) division’s primary system for
recording investigation case data has limited fimectionality and contains data anomalies and duplicate
case information. These issues have limited VDOL s ability to measure the impact its Ul field andit
and WC investigation programs have had on detecting misclassification. The UT data was flawed asa
result of data entry errors. a lack of supervisory review of the data input. and the absence of
documented procedures for compiling the field audit data. The WC problems oceurred for a vanety of
reasons, ncluding a lack of documented procedures for entenng information in its database system.

Further, the WC division records show 30 imvestigations first started in 2011 have not been completed,
and 134 cases categornzed as active are assigned to investigators no longer emploved by VDOL. The
lack of follow through on these cases ocourred because WC has not developed protocols for case
reassignment and case management practices, such as standards for maximum caseloads per

investigator and timely case completion.

BGS and AOT have developed procedures and forms desipned to meet statutorily required contracting
procedures, but gaps remain. Neither entity consistently applied the procedures they had developed to
all contracts over $250,000 as required, nor validated information that was reported by state
contractors regarding worker classification violations within the past 12 months and subcontractors to
be used on a project. Consequently, BGS and AOT nisk contracting with businesses that viclated state
employment laws in the previous 12 months or are currently misclassifying workers, leaving workers
on state projects without the coverage they are entitled to by law.

This report contains a variety of recommendations to improve the actions taken by VDOL, BG5S, and
AOT to address worker misclassification. In commenting on a draft of this report, BGS and AOT
outlined varicus actions they planned to undertake in response to the recommendations. Some of
WVDOL's comments on the draft report were meonsistent or in conflict with our findngs and did not
address most of the recommendations. Repnnts of the comments of all three are included in
appendices to this report and owur evaluation of VDOL's comments are incloded in the reprint of the
VDOL comments.

I'would like to thank the management and staff at VDOL, BGS, and AOT for their professionalism and
cooperation during the course of the audit.

Sincerely,

}Bmﬂqﬁl

Doug Hoffer
Vermont State Auditor
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Introduction

Worker misclassification’ anises when an employer improperly classifies an
employee as an independent contractor versus an employee. In Vermont and
nationally, there appears to be an ongoing problem cansed by those
tmpln].mﬂ]ﬂlaﬂﬂnpttu avoid or minimize workers’ compensation
premiums and avoid paying unemployment insurance taxes by treating
employees as independent contractors rather than employees. As a result,
misclassified workers do not receive the protections and benefits to which
they are entitled, and in addition they mmst pay the social security and
Medicare taxes normally paid by the employer.

Meanwhile, employers have incentive to misclassify their workers to reduce
the costs of workers® compensation insurance, state and federal
unemployment taxes, and the employer’s share of the social secunty and
Medicare taxes. This creates an unfair business advantage, allowing
businesses that misclassify to avoid these costs and undercut employers that
do abide by the law.

In recent years, the Vermont General Assembly has 1) increased both the
amounts and types of penalties that may be assessed against employers that
musclassify their workers; 2) enacted new requirements for state contracting
procedures to assure that they will minimize misclassification of workers as
independent contractors; and 3) autherized increased resources to investigate
worker misclassification.

On September 8, 2012, Governor Shumlin signed Executive Order No. 08-
12, establishing the Governor’s Task Force on Employee Misclassification.
Thus task force was charged with combating worker misclassification in
Vermont and reporting its findings to the Governor on Jamuary 15 of each
year.

Because of the emphasis placed on deteming worker misclassification by the
General Assembly and the Governor, we decided to 1) assess the actions that
the Vermont Department of Labor (WVDOL) has taken to detect and address
possible worker musclassification, including the extent that the VDOL
collaborates internally as well as externally with other state and federal

! Warker misclassification is alse refemed to as emploves misclassification. While we have chosen
o nse the term worker misclassification for purpeses of consistency in the reponrt, there will be
times that the term employes misclassification is used, such as when using the actual title of a
specific task force.

Page 1
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agencies, and 1) assess whether the Department of Buildings and General
Services (BGS) and the Agency of Transportation (AOT) have implemented
required competitive bidding and contract oversight procedures designed to
minimize worker misclassification by companies that contract with the State.

Appendix I contains the detail on our scope and methodology. Appendix IT
contains a list of abbreviations used in this report.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Why We Did thiz Andit [Because the Governor and the General Assembly have placed emphasis on deterring
worker misclassification, the State Anditor’s Office (SA0) decided to review state
programs that have a role in addressing worker nusclassificaton. Specifically, we
decided to 1) assess the actions that VDOL has taken to detect and address possible
worker misclassification, including the extent that the VDXL collaborates internally
as well as externally with other state and federal agencies, and ) assess whether
BGS and AOT have implemented required compehtive bidding and contract
oversight procedures designed to minimize worker misclassification by companies
that confract with the State. This report’s first objectrve 15 orgamized by three major
groupings pertaming fo 1) VDOL, 2) VDOL s unemployment msurance (UT)
program, and 3} VDOL’s workers” compensation (W) program

Objective 1 Finding - |VDOL has addressed some of the actions in the charge to the task foree on worker
VDOL misclassification established by executive order in 2012, including developing an
outreach campaizn. However, the department did not convene task force meetings
from June 2013 to July 2015 and there was hoated mformaton regarding what, if
any, actions resulted from a task force meeting 1o 2012 and one m 2013. It's not
clear why VDML did not schedule any task force meetings for teo years, as
additional work remains, such as evaluating existing misclassification enforcement
by agences and department=. Further, the executive order specified that agencies
and depariments should engape n fimely enforcement, but VDOL has failed to
enforce unemployment insurance penalfies for worker masclassafication, which hae
been required by statute since 2010, and some workers' compensation penalfies as
well. VDOL indicated that they kave not enforced all misclasaification penalhies
because the department has not established the rules® for Ul and WC to enforce these
penalties. Massachusetts and Mew York have convened tasks forces to address
worker misclassification and have reported better agency cooperation, more efficient
use of resources, and sigmficant monetary recovenes. Scheduling addifronal
meetings to address the other required task force achons may improve prevention
and detection of worker misclassification

* A e is an agency statement of general applicability which inplements, interprets, or prescribes
law or policy.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Objective 1 Finding —  |UI field andits identify worker misclassification, but improvements to audit selection
I could increase detection. Federal guidance encourages states to utilize audit
selecton critena that suggest noncompliance (Le., tarpeted selechion criteria), but UL
selected 71 percent of 1ts 2014 audits on a random basis. According to the 1.5,
Department of Labor Office of the Inspector General (U.5. DOL QIG),” those states
that nsed targeted andit selechion eritena rather than simply seleching employers at
random were the most effective at detecting noncomphiance with U tax lawes.

Ul and SAQ 1dentified errors in the field audit performance data reported to the TS,
DOL for calendar year 2014, meluding evrors m number of madit= conducted and
mumber of misclassified employees. These emors eccwred for a varety of reasons,
including data entry emrors, lack of supervisory venfication of data input, and lack of
documented procedures for compiling field andit data for the performance reports.
The extent of the mmpact of all of these errors has not been determined by UL but TT
has contacted the UU.S. DL to request how to report the errors once the full impact
has been defermmuined. Without rehiable data Ul cannot evaluate the performance of
the field audit achivity. Further, management relied on inaceurate performance data
to make decisions about the field audit program. mereasing the nsk that meormmect

Objective 1 Finding — W records show 30 investigations first started in 2011 have not been completed,
wcC and 134 cases categonzed as achve are assigned to mvestgators no longer emploved
by VDOL. These problems ocemred because WC has not developed protocols for
case reassipnment and case management practices, such as standards for masimmm
caseloads per imrestigator and timely case completion. Addifionally, the primary
database used by WC to record summary case mwvestzation data has homted
functionality, contains data anomalies and duplicate case information, and is missmg
data for a substantial number of records. The combmation of these circumstances
has hampered management’s ability to memtor myvestigation status and fo ensure
that all imrestizations are completed and when warranted, penalhes enforced.
Further, management’s ability to measuwre the program’s effectivensss 1s lmted.

1 U5, Department of Labar- Office of the Inspector General Beport Mo, 03-09-006-03-3135, Adopting
Best Practices Can Improve Idengfication qf Norcompiiont Employers for State LT Field dudirs.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Objective ! Finding As required by Act 34 (2009) Section 32(2), BGS and AOT implemented some
procedures fo minimmze mmstances of worker misclasaificahon on state projects with
costs greater than $250,000. Thesa procedures included use of 1) a self-reporting
form for contractors to 1dentify any worker classification violations within the past
12 months and 2} a subcontractor reporing form for identifying subcontractors to be
used on a project and their workers’ compensation Insurance camers. However,
neither BGS nor AOT validated the information provided by contractors. The state’s
internal confrol pude for managers identifies verification as a common control
actvaty for determining the completeness, accuracy, and validity of information.

AOT and BGS mdicated their belief that VDML was responsible for prowviding
information to them about entities that have had presious violations. In particular,
BGS mdicated that a 2012 Memorandum of Understanding (MOTT) ameng VDOL.,
Department of Financial Regulation (DFR), AOT, and BGS only requires BGS to
collect the form=. However, the BMOU does not menfion these forms. BGS has
concerns about its authonty to request VDOL information and AQT stated concern
about the efficiency of accessimg VDL mformaton. Since the 2012 MOU did not
address vahdating infremation provided n the forme, and AOT and BGS believe it
15 VDL s responsibility to provide thas mformation to them, clanfication and
agreement amsong VDOL, DEE, AOT, and BGS regardmg this 1s wamranted.

In addibion, BGS and AQT did not mplement procedures for all projects greater
than $250,000. For example, BGS obtained the contractor self reporting form only
for competitrvely bid projects, explaimng that the self-reporting form 15 generally
obtaned dunng the compettve bidding process and those projects that aren’t
competitively bid do not follow the biddmg processes. AOT did not obtain erther
form for personal services contracts because procedures for non-construction
projects had not been updated to incorporate the Act 54 revisions and forms.
Fegardless, the information collected via these formes 15 required for all projects
ereater than $250,000. Failing to obtain the required information and lacking a
process to venfy the mformation that 1s obtamed, the State is at nisk of confracting
with vendors that have violated employment law and 15 missmg opportunihes to
prevent mstances of worker misclassification on state projects.

VT LEG #335987 v.2



Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

What We REecommend |We make various recommendations to VDOL, mcluding: 1) schedule
Misclassification Task Force meetimgs and ensure that all of the required achons are
addressed, ) increase the use of targeted ssloction criteria for UT audits, 1) develop
procedures for better data rehabality and case manapement, and 4) develop the
admamistrative rules necessary to assess all misclassification penalties authorized by
the General Assembly. We make several recommendations to BGS and AQT,
promarily to 1) amend the salf-reporting form to require bidders o provide all
information regarding any of the confractor’s past violattons, convictions, or
suspensions related to employee musclassification, 2) consistenthy apply themr
procedures to all types of contracts, and 3) work with VDOL and DFE. to vahdate
information provided by the confractor as it relates to worker classification
violations and subcontractor’s workers" compensafion InSUrance COVerage.
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Background

Worker Misclassification

In general, worker misclassification occurs when an employer improperly
classifies a worker as an independent contractor instead of an employee *
According to the Workers” Compensation Employee Classification, Coding
and Fraud Enforcement Task Force, employment status creates very different

obligations and rights under workers” compensation and unemployment
msurance law than does the status of mdependent contractor * The task force

noted that workers” compensation and unemployment insurance programs,
occupational safety and health laws, and labor standards generally apply to
employees but may not apply to independent contractors. In addition,
employers are legally required to pay certain payroll taxes and withhold state
and federal income taxes from wages paid to employees, but need not do so
when paying independent contractors. (See Appendix IIT for additional
mformation on the effect of misclassification on employees and the financial

advantages to employers that misclassify employees).

Misclassification of workers is a violation of state law. Several state agencies
have a role in addressmg misclassification. However, two programs
administered by VDOL, Unemployment Insurance (UL and Workers®
Compensation (WC), have significant responsibility for detecting and
addressing misclassification and have statutory authonity to issue
administrative penalties to employers who musclassify workers. In addition,
the Department of Bulldings and General Services (BGS) and the Agency of
Transportation (AOT) were required to develop new state contracting
procedures to munimize the mcidents of misclassification of workers as
mdependent contractors.

*  An employer is a legal entity that is required by law to furnish unempleyment insurance coverage
and/for workers' compensation insurande to ooe of mare ndiiduals.

¥ Fimal Repert of the Workers" Compensation Employee Classification, Coding and Frand
Enforcemment Task Force, dated Movember 16, 2009

& Unemployment insurance is also refemed to as umemployment compensation F{rd:epm'pusenf
consistency within our repert, we have chesen to utihze only the term unemployment msurang
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Unemployment Insurance Program
Vermont's unemployment insurance law was enacted in 1936 and was fully
operative by 1938. The pnmary objective of unemployment insurance 1s to
alleviate the hardship of lost wages for employees who become invohmtanly
unemployed and who are willing to accept suitable jobs that are available.
Generally for UL an employee is defined as someone who is compensated for
work by an employer unless the employer can demonstrate that A) the
mdividual is free from control or direction over the performanece of their
services both in the contract and in fact, B) the services are provided outside
the usual course of business or the services are outside of all the places of
business of the enterpnise for which the service 1s performed, and C) the
mdividual is customarily engaged in an independently established trade or
business.”
The unemployment insurance program is a federal-state parmership and 13
managed by Vermont with oversight from the United States Department of
Labeor (U.S. DOL) Employment and Training Admunistration. VDOL
administers the umemployment insurance program and is responsible for
assigning employer tax rates.

Costs of the UI program are bome entirely by the employers. Employers pay
two taxes for unemployment msurance. Ome tax 13 paid to VDOL and is usad
solely for the payment of benefits. The second tax is paid to the U.S.
Treasury and is used to pay for the cost of administenng the program, to
make loans to replenish state tmist fimds, and to pay for the federal share of
the cost of any extended benefits program that may be in effect.

WVDOL has a UI field audit® section that consists of ten Ul field auditors and
one gudit chief Field auditors perform a number of fimctions related to the
UI program. These finctions include examining employment records for the
purpose of establishing an employer’s unemployment and health care
coniribution liability, conducting comphiance audits, collectng unreturned
unemployment msurance forms, and inveshizating a]]egatmus of frandulent or
mappropriate unemployment claims. The compliance andits verify the stafus
of mdividuals as employess and the designation of payments as wages to
msure proper payment of unemployment taxes. 21 V.5 A §1314a provides
the authomty for VDOL to impose penalties on those employers that have
been found to misclassify their employees. Appendix IV of this report

T I refiers to this as the “ABC™ test in its Enployer Information Mamal

A field amdit is a systematic examination of a subject enmployer's books and records, using penenally
accepied auditing sandards and procedures, covering a specified persod of time during which the
employer is liable for reponting under the law.
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contains the details on penalties VDOL may assess against those employers
that do not properly classify their employees n accordance with UT's
definition of employee.

Workers” Compensation Program
Vermont law requires employers to have workers’ compensation coverage for
their employees. Workers' compensation is a statutonly mandated no-fault
msurance system that provides various benefits to an employee who suffers a
work-related injury or occupational disease. The benefits include wage
replacement medical treatment, and vocational rehabilitation. Workers’
compensation benefits are linited by law, but the program assures that
mjured or sick employees receive basic remedies for work injuries while
avoiding costly negligence suits. Employers purchase this insurance policy
from mnsurance carmers who determine the employers’ premmmms. VDOL
does not set the rates for these premimms. Generally, under Workers®
Compensation rales, an employee 13 defined as someone who is compensated
for work by an employer unless the employer can demonstrate that the hired
person performed a job that was not similar or in conmection with the
employer’'s business and the employer has no direction or control over the
hired person’s work.

The primary role of VDOL's Workers” Compensation Program is to
adjudicate disputes between injured employees and the employer’s insurance
company. The program is also charged with enforcing Vermont™s workers’
compensation laws, ncluding penalizing employees who commit claimant
fraud and penalizing employers who fail to purchase workers’ compensation

INSUTANCE.

The Workers’ Compensation Adrministration Fund was created to provide the
fimds necessary to adnunister the program. The fimd consists of
contributions from employers, based on the Workers' Compensation
Assessment Rate. Begmming July 1, 2015, the rate for employers 1s 1.45
percent of the employers” pmmnnmforwuﬂem compensation Insurance
and 1 percent of workers’ compensation losses during the preceding calendar
year for those employers that self-insure.

The division’s Workers” Compensation Investigations” Program consists of
four mvestigators and one chief investigator. These investigators pursue
frand and misclassification, 1ssue stop-work orders against employers that do
not have workers® compensation insurance coverage for their employees. and
make administrative penalty recommendations to enforce compliance with
the law. 21 V.5_A. Chapter @ provides the authonity for VDOL to impose
penalties on those employers that have been found to misclassify their
employees. Appendix IV of this report contams the details on penalties
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VDOL may assess against those employers that do not properly classify therr
employees in accordance with WC’s definition of employee.

Bequired Procedures for State Contracting
BG5S and AOT administer vanous contracts for construction and non-
construction services. Among the vanious types of contracts are:

* Construction — A construction contract involves construction,
improvement, repair and maimtenance of state buldings, highways,
bridges, and awrports. Examples are asbestos abatement at the Waterbury

State office complex, bridge repair, or parking lot improvements at the
Chattenden Fegional Comectional Facility.

# Personal Service — BGS’s personal services confracts involve contracting
for various services such as software development. AQT s personal
seTvice contracts are primanly focused on retaimer-style contracts that
engage contractors for an unknown mumber of unspecified projects
Tequiring a certain discipline, such as consulting engineening or
construction inspection services. The projects stipulate a maximum
limiting amount:

= Maintenance Rental Agreement — Mamtenance rental agreements are
anmual contracts to accomplish scheduled roadway and bnidge preventive
maintenance, preservation and repair projects. The instrument is a non-
determinate location/non-determinate quantity type contract in which
contractors provide rates for vanous locations throughout the state where
they are interested in working. Once a work project 1s developed,
contractor selection is then based on the lowest rates, expenence, and
availability of contractors for the particular location.

+ Awviation Contract — Aviation contracts may be construction or persomal
service contracts that are admimistered through the aviation division. They
may be awarded through AOT’s contract administration for construction
projects, through the use of a consultant if specialized knowledge 1s
required, or by using the Federal Aviation Administration if a federal grant
15 obtained for the project.

In 2009 the legislature enacted Act 54 Section 32(z) which required the
Agency of Adnunistration (AocA)}—who identified BGS as its designee—and
AOT to establish procedures to assure that state confracting procedures and
contracts were designed to mimmize the incidents of musclassification by
state confractors on projects with a total project cost of more than $250,000.
The Act required the contractors to provide, at a mininmm  all the following:
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1) Detailed information to be included with the project bid on any violations
by the contractor related to classification of employees.

2) A list of subcontractors” on the job and by whom those subcontractors are
msured for workers” compensation purposes.

3) For construction and transportation projects over $250,000, a payroll
process by which duning every pay penod the contractor collects from the
subeontractors or independent confractors a list of all workers who were
on the jobsite during the pay period. the work performed by those workers
on the jobsite, and a daily census of the jobsite.

In 2011, Act 50 required that, as a part of the payroll process, the contractor
would confirm that its subcontractors have the appropriate workers’
compensation coverage for all workers at the job site.

*  “Gubconmacter” also means entities hired by the subcontractor as their own subcontractors but does
oot inchode entities that provide supplies enly and ne labor i the overall coniract or project.
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Objective 1 VDOL: Some Steps Taken to Address

Misclassification, but Programs Not Enforcing
All Penalties

A 2012 executive order” required VDOL to lead a multi-agency task force
charged with combating the practice of employes musclassification, and
stated that Vermont’s laws regarding misclassification must be aggressively
enforced in a coordinated, timely and consistent manmer by all agencies and
departments. The task force met three times subsequent to the issuance of the
executive order, but the third meeting held July 15, 2013, was the first
meesting in two years. Information regarding outcomes of meetings held in
2012 and 2013 was limited and required annual reports of findings were not
provided to the Governor. While the task force did not meet for two years,
VDOL took actions relative to its own operations that addressed some of the
task force objectives, including development of an cutreach campaign. It's
not clear why the task force did not meet in the two years prior to July 2013,
but additional required work remains, such as examiming and evaluating
existing misclassification enforcement by agencies and

Massachnsetts and Mew York have convened tasks forces tuxdﬂrﬁsmlier
misclassification and have reported better agency cooperation, more efficient
use of resources, and significant monetary recoveries. VDOL indicated that
1t has taken steps to schedule two additional meetings m 2015.

The executive order also specified that agencies and departments should
engage n timely enforcement. but VDIOL has failed to enforce
unemployment insurance penalties for worker misclassification, which have
been statutorily required since 2010, and some workers™ compensation
penalties as well. VDOL indicated that they have not enforced all
musclassification penalties becaunse the department has not established
necessary nules for Ul and WC to enforce these penalties. Scheduling
addﬂomlmehugsto address the other required task force actions may
mmprove prevention and detection of worker misclassification.

WVDOL Took Some Steps to Address Actions Required by Executive Crder, but No
Misclassification Task Force Meetings Occurred from 2013 to 2015

One task force charge was to develop and implement a campaign to educate
and inform employers, workers, and the general public about
musclassification. To meet this objective, UT plans to develop and implement

" Exeoptive Order Mo. 08-12, [Governor's Task Farce en Employes Misclassification, sizned
Sepfember 8, 2012].
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a media campaign for education and cutreach regarding worker
musclassification. The purpose of the campaign is to mform and educate
Vermont employers and the workforce on adverse impacts and potential
sanctions for illegal actions relating to misclassification. It also has the goal
of helping with prevention, detection and reporting of misclassification. The
department recerved federal finding for education and outreach and recently
confracted with a vendor to move ahead with the campaizn

The task force is compnised of mine members: the commissioners of VDOL,
Financial Regulation, BGS, Tax, and Ligquor Control, and the secretanies of
the agencies of Administration, Transportation, Commerce, and Human
Services. They were charged with a mumber of tasks, including identifying
barmiers to information sharnng and recommending statutory changes when
necessary. Some mstances of mformation shanng were n place prior to the
issuance of the executive order and others have developed subsequently. For
example, UT and the Department of Taxes (DOT) have had a memorandum of
understanding (MO} in place since 2007 that allows for information to be
shared between these departments. Specifically. two data files are shared,
one that shows businesses registered at DOT but not at VDOL, and another
that identifies wage reporting discrepancies between what was reported to
VDOL and DOT.

Coordination also ccourred with the Department of Liquor Contrel (DLC)
and the Secretary of State’s Office (505). Begmming in 2011, on a monthly
basis, DLC sends a list of newly licensed businesses to the WC division,
which reviews the list, confirms that workers’ compensation imsurance has
been obtained. and if not, opens an investigation. In addition, since 2011
WVDOL has been mvolved in the development of BIZ Portal with 505 and
DOT. The portal is designed to offer a one-stop sign-up process integrating
the requirements of multiple agencies in a single application process. For
example, new businesses may use BIZ Portal to register with the 505, DOT,
and VDOL, if applicable. According to the Director of UL phase IT of the
development of BIZ Portal will provide an alert notice to VDOL if an
employer registers with S0S and DOT but has not completed the process
with VDOL in the portal. According to the Director of the WC division,
VDOL also coordinates with the Secretary of State’s Office to ensure that
ammsement ride operators have WC msurance.

In addition to coordmating and shanng mformation with state entities, VDOL
has an MOU with the Internal Revenue Service (IES) to facilitate information
sharmg and other collaboration. Through this MOT, Ul receives 1099 data
and uses this information to help select businesses to andit.

The task force was also charged with working collaboratively with business
and labor. In 2011, VDOL coordinated a work group, comprised of
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representatives of labor, business, VDOL staff, and legislators for the purpose
of establishimg a common defimition of an Independent contractor for
workers’ compensation and unemployment statutes. The work group agreed
to a process that would allow an individual to apply for certification as an
independent contractor by a panel of peers, with approval by the
commissioner of VDOL. House ball 762 was miroduced m 2012 and
contained a process for sole contractors to apply to VDOL for anthorization
to operate independently and without the benefits of workers’ compensation
and umemployment insurance. This bill was passed by the House, but not the
Senate. Legislation was introduced during the 2015 legislative session to
establish a common definition of mdependent contractor (H.378) and to
create an authorized sole contractor program under VDOL (H .333). Both
bills were refemred to the committee on Commerce and Economic
Development, but no further action was taken.

The task force met in 2012 and 2013, but VDOL did not have evidence to
demonstrate whether task force members or designess attended the meetings
and had limited information regarding the cutcomes of the 2012 and 2013
meetings. The task force was required to provide an annual report of findings
to the Governor, but these reports were not produced. It's not clear why
VDOL did not convene the task force for two years, but the department held
a task force meeting July 13, 2015 and indicated it has plans to hold two
additional meetings in 2015.

Actions required of the task force remain inaddressed, including 1) an
examinaﬁonmdemhmﬁmnfmisﬁngmixlassiﬁuﬁona]fomemlh}'
agencies and departments, and 2) a coordinated review of existing law and
other methods to improve monitoring and enforcement of misclassification.
According to the 2015 annmal report of the New York (NY) task force 1!
coordinated enforcement and data sharing between agencies allowed for
sharmg of resources and made their work more efficient. In particular, the
NY task force conducts enforcement sweeps, which mvolve a coordinated
vizit and mspection of a worksite by members of the task foree ™ All sweep
cases that identified musclassification are referred to the NY Department of
Taxation and Finance for assessment of state mcome tax owed. Further, the

"' Wew York Department of Labor, Anmual Report of the Joint Enforcement Tazk Force on Employes
Mt

12 Sweep teams inchide members from the Department of Laber Unemplovment Insurance and Labor
Standards Division, Department of Labor's Office of Special Investizations, Warkers
ion Baoard Burean of Compliance, Workers Compensation Board Office of the Frand
Inspector General Sweeps imvalving public work constnaction projects and some private
construction jobs nckde the Burean of Public Works.
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2014 anmmal report of Massachusetts” task force" states that agencies
recovered about $20 million in wage restitution, state taxes, unemployment
taxes, fines. and penalties as a result of the cooperative efforts of the task
force and that this represented monies above and beyond what the member
agencies collected through ordinary enforcement efforts. Based on these
recent reports, a coordinated evalnation by the task force of existmg
musclassification enforcement, existing law. and other methods to Improwve
monitoring and enforcement of misclassification could yield positive results
for preventing and detecting worker misclassification. This could have the
added benefit of ncreasing revenues.

WVDOL Ul and WC Programs Not Enforcing and Collecting All Penalties

Ul has had authonity to impose penalties, and m some cases debarment * for
worker misclassification violations since 2010. With regard to WC, new
penalty provisions for worker misclassification viclations, 1

debarment, were added to statute im 2007, 2009, 2010 and 2011.%* However,
neither program has enforced the debarment penalties nor has UI enforced

monetary penalties.

According to a spreadsheet mamtamed by the Ul Field Aundit Chief, potential
penalties of $263.335 were reported to employers in 2014, but not assessed *
In reviewing WC’s monetary penalties for 2012 to 2014, we found that some
penalties were imposed in 2012, but the department was unable to determuine
whether all 2012 penalties were collected and no penalties were assessed m
2013." In 2014, WC issued 25 citations with $122 210 penalties assessed.

WVDOL indicated that they have not enforced all misclassification penalties
because the department has not established all of the necessary rules for UI
and the WC rules have not been updated since 2001. In parficular, VDOL
believes that Ul needs an appeals process for misclassification penalties and
the debarment rules need to be more specific regarding the fime period for
debarment. WC does not have mles to assess compliance statement penalties

¥ Commeonwealth of Massachusetts, Toint Enforcement Task Force 2014 Anmmal Eepart.

¥ Deharment i a prohibition from contracting with the State or any of its subdivisions for up to thres
years following the date the employer was found to have misclassifisd.

15 &ct 57 (2007), increased penalty amounts, Act 34 (2009), introduced debarment penaltiss, Act 142
(2010}, chanped stabate fo include debamment penalfies and mcreased monetary penalties, and Act
50 {2011}, clarified the memetary penalty amount that may be assessad azainst an enployer for the
first seven days the employer failed fo secure W insurance.

6 A0 did mot test the relisbility of this data.

" Appendiz TV confins administrative penalties that VIDOL may assess apainst emplovers for
misclaszification violations mder mempleyment nsurance and workers' compensation samtes.
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of to debar employers that misclassify. The statutes requinng penalties and
debarment under imemployment msurance law were effective in 2010 and the
legislative changes made to the workers’ compensation statutes occurred
between 2007 and 2011. Since that time, VDOL has not addressed the gaps
in the rules that it believes exist.

In 2014, VDOL initiated the process to update WC rule 45 (penalties) but did
not meet the deadlines established for the mlemaking process. The
administrative milemaking process involves a senes of filings hearmgs, and
review, with attendant deadlines. An agency has eight months from the date
of mitial filing with the Office of Secretary of State to adopt a mle, unless
extended by the legislative committes that approves the mle. VDOL will
need to start the process agam and resubmit the mles proposal.

WVDOL has not only failed to enforce all required penalties, thndepartumt
does not know the collection status of $16,200 in workers’ ¢

penalty receivables for two penalty citations issued in 2012, The department
lacks a consistent record-keeping process, and WC has not established a
centralized method to account for citation penalty receivables. WC left it up
to the mdividual staff attorey that was involved in the penalty citation
process to determine how to frack penalty citations and collections. This
resulted in a lack of record history when staff attomeys left VDOL
employment, and as a result, VDOL was not able to provide evidence that

The Department of Finance and Management’s best practices for accounts
receivable" include:

= Written procedures for all accounts receivable and collection activities,
which address how bills shall be prepared how the receivables shall be
recorded, how payments shall be recorded. how adjustments to receivables
shall be handled, and how account delinquencies shall be followed-up on.

= Billings that are generated and sent to customers at least monthly with
payment terms indicated on the bill.

No wrtten puidance has been established for workers’ compensation citation
penalty receivable accounting. The staff attomey, who was new to this
position in 2014, established a Microsoft Excel® spreadsheet to track the
actual payments received  However, this spreadsheet was not designed to

1% Venmont Department of Finance and Mamazement, Faternai Control - Best Practices 24, Accomnis
Recanvabla.
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maintain detailed employer payment history (e.g.. check date, check number,
ete ), and billing statements have not been generated and sent to employers.

The State’s accounting system, VISION, has an accounts receivable module
and billing module which can produce billing statements and provide an
accounting for the penalty receivables. The SAQ spoke with the VDOL
Finance Director, who plans to review the use of VISION as the accounting
system to record and bill workers” compensation citation penalties with his
staff and the WC staff.

Objective 1 UL: Changes to Audit Selection Criteria Could Increase
Detection and Unreliable Performance Data

Hampers Assessment of Impact

UT field audits' identify worker misclassification, but improvements could
merease detection. For example, Ul selected 71 percent of its 2014 audits on
arandom basis, despite a United States Department of Labor Office of the
Inspector General (.S, DOL OIG)” report that found those states that used
targeted audit selection criteria were more effective at detecting
noncompliance with unemployment insurance tax laws than states that
selected employers at random.

The UT division also had difficulty measurmg performance. Ul idenfified
errors in the field audit performance data reported to the U.S. DOL for
calendar year 2014, and our office found additional errors in the mumber of
musclassified workers reported. Emors identified by Ul and SAQO ocourred
for a variety of reasons, inchuding data entry errors, lack of superisory
verification of data input, and lack of documented procedures for compiling
field andit data for the performance reports. Lacking reliable performance
data, UI does not know the impact its program has had on detecting
musclassification, and management has relied on flawed performance data in
its decision making sbout the field aundit program which increases the nsk
that incorrect decisions were made.

' The 175 DOL defines a field audit as a systematic examination of an employer's books and
reconds, using generally accepted auditing standards and procedures covering a specific fime during
‘which the employer is liable for reporting meder the law, or is found to be Liable as a result of the
andit

175, Department of Labar- Office of the Inspector General Beport Mo, 03-09-006-03-3135, Adopting
Best Practices Can Improve Idengfication qf Norcompiiont Employers for State LT Field dudir.
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Increased Use of Targeted Selection Could Improve Detection
UT relies pnmanly on a random selection process to determine which
businesses to andit, with the exception of judgmentally selecing some
employers based upon 1099 data that 1s provided to VDOL by the Internal
Bevemme Service (IRS). Federal guidance® encourages states to uhlize andit
selection cnitenia that indicate noncomphance (e g, targeted selection
criteria).

According to Ul records, approzimately 87 percent of 2013 field audits were
based on a random selection methodology. The remaming 13 percent of the

field aundits in 2013 were targeted audits based upon 1099 data Ul received
from the IRS. In 2014, VDOL reported that they had begun to utilize federal
1099 data to mncrease the mumber of judgmentally selected andit assipnments.
According to Ul records, about 29 percent of the 2014 field andits were
assigned using 1099 data to perform targeted audits, while the remaining 71
percent of audits assipned were still based on a random selection
methodology.

Federal gridance and UT's Field Audit Manual state that random field audits
should account for at least 10 percent of the field andits assipned. Neither
manual indicates that the random selection process should be the primary
critena for selecting field andits. In contrast, the U.S. DOL encourages states
to maintain field audit selection crteria that target employers based upon a
greater potential nsk of noncomphiance, such as high employee tumover,
sudden growth or decrease in employment, type of Industry, location
(geography) of employers, prior reporting history, or results of prior andits *

In fact, the U.S. DOL OIG found that the states with the top performing field
audit programs were those states where management focused primarnly on
achieving the highest results possible per andit hour by designing ways to
select employers for field audit that had the highest hkelhood of
noncompliance, rather than simply selecting employers at random =

UT's own Field Aundit Manual states that audits can be generated from sources

such as an employer report showing obvious errors in reported wages. a filed
unemployment claim that indicates possible missing or incomect wage

reporting, and substantiated tips or comespondence from other sources.

¥ U5, DOL"s Employment Security Mamial, dppendix E, Field dudits.

2 175, DOL"s Emplovment Security Mamal, dppendir E, Fieid dudits.

¥ 15, Department of Labar- Office of the Inspector General Report Mo, 03-09-006-03-315, Adopting
Best Practices Can Inmprowe Identification of Noncompliant Empleyers for Stae U Field Audits.
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The OIG findings and UL and U.5. DOL field andit selection suidance
provide a basis for increased use of targeted andit selection techmiques. which
could result in improved detection of noncompliance and worker
musclassification in field audits.

Unreliable Performance Data Hampers Assessment of Impact of Ul Enforcement

Program

Field audits are a significant enforcement tool for VDOL, but the data
compiled on the mumber of field andits conducted and misclassified workers
detected by field audits 1s unrehable. UT identified vanious errors in the feld
audit performance data reported to the U.5. DOL dunng calendar year 2014
Further, SAQ identified that the number of misclassified workers reported to
the U.5. DOL did not match misclassification information maintained by
UT’s field andit division. Ermrors identified by UT and SAO occurred for a
variety of reasons, including data entry errors, lack of supervisory
verification of data input, and lack of documented procedures for compiling
field audit data for the performance reports. VDOL also found that the
computer program query used to pull performance mformation counted the
same audits in multiple gquarters. The extent of the impact of all of these
errors has not been determined. UT has informed the U.S. DIOL that there
were ermors with the information they provided to the U.S. DOL for 2014,
and UT has requested puidance on how to report the comections.

In addition to errors in the data, UT did not count follow ups on complaints
from the public or referrals from other state entities as field andits, even
though the procedures used were the same as for field audits. As a result, the
output of this work is not included in field audit performance data. Lacking
reliable performance data, Ul division cannot assess the impact its program
has had on detecting misclassification. Further, management has relied on
maccurate performance data to make decisions about the field audit program,
which increases the risk that improper decisions could be made. Reliable
data is necessary for Ul to evaluate the performance of their field audit
activity and to determime whether they are meeting program objectrves and
federal performance standards.

Performance Data Reporting

The U.5. DOL has established performance measures to evaluate the
effectiveness of a state’s field andit actvity. Cuarterly, Ul reports basic field
andit information to the U.S. DOL, such as the mumber of audits completed,
the total wages audited by the state pre-audit and post-audit, and the mumber
of musclassified employees identified duning these audits. This information is
submitted in the ETA 581 report. Both VDOL and the federal government
utilize the information contained in this report for performance monitoring.
5. DOL established a mimimum level of achievement for field audits,
Faze 19
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which 15 measured based upon the performance data reported via the ETA
581. In the FY2014 anmual State Quality Service Plan provided to the TS,
DOL, VDOL reported revamping its audit selection strategies to focus on the
effective andit measure criteria.

UT utilizes the CATS system® to compile field andit performance data and
uses this data to monitor performance results and capture information for
federal reporting. Auditors mail their audit files to the central office, and
mformation contained in the files is then manually entered into the CATS
system using the CATS 53 screen. Figure 1 shows the various fields in the
CATS 53 screen that are used to input field andit performance data ™

Figure 1: CATS 33 Screen

|"‘3'3' T FIELD AGSIGHNERT CORPLETICHN W BETE
| RESLGK HO: XX EEXXX EHP RO: XXK XEXE KNOSOOONINEINXEXNEXENKENNKIOX HH.HK.E
| NN N M TN BN M MM X
| COMPLETION DATR: X3 ¥¥ EK
|

AUDIT HESULTS

PIRST PRz X XX
LAET {TH: X XK
# QURE AIMITED: XX

AUDIT HOURZ: XEMEX ESTE DATE: MX000N
EMFLOYER ETEE: ¥ CHRG DATE: HX0000
¥Ri KX : XX 3 XX 1 KX

BEDSS PATHROLLY KMXEHEXEKINNEY : XENNENNENNENM : NEXHEEIMERKKY : EXNXXENEXTNMEX
TOT WAGE UNDER: KODDIIHEENEEY : KENEMNRAXEENE - XEXEXINKENHKE : EINXEXEXENMIN
TAN WAGE COHDER: KOUDDIEHEXEEEX @ XENXNYNAMKEMX = XEXNEXINEEIHEY : DEXREMEXEIXKEE

CONIRLE UNDER: XNXEXEHXXXEXN ¢ XXXXMXEIDNENMYE : MEMMEIMNENHEY @ RINKEMEXENEHX

TOT WAGE OVER: EXKINEXXIXKXN @ XEXKDNOOOINNY @ NDHEXEXNION ¢ ENMERDNIINEE

TAY HAGE OVER: EAKINEXKINEXX EXNEENXNODOE ¢ MIEEXNEIOOY ¢ EDEENHNXOONEY

DONTRIE OWKIY DIKINEKMKCRXNY @ KENXANEONEINK ¢ XOOEENNENENY ¢ EONENNENENEY
¥ HEW EMDLOFEE: EXXNK : EXKXX | XENEX ¢ EAXEX

= Emms R A e neee

Currently the mmmber of identified misclassified employees® 1s entered into
the system based upon a C35 report’” and audit notes. Payroll data is
manually entered into CATS based upon a separate audit report contained in
the audit files, called the andit 53 report.

¥ CATS is the Employer Contribution. Tax System.
5 This screen is net used to establish emplover liabilities. The information on this screen is for fisld
audst perfimance measuremsnt ooly.

¥ The“# NEW EMPLOYEE" fields are the fields in which the central office racords the mumber of
employess who were found to be misclassified duning the field andit.

*" The (35 repont is a wage record amalysis used to show any wage discrepancies and is not limited o
only displaying misclassified empleyess.
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Misclassification Ermors
UL reported to the U.S. DOL that field andits completed in 2014 identified
1,553 musclassified employees. However, the misclassification data
maintained by the UI Chief Field Aunditor shows 1,339 misclassified
employees identified in audits completed duning calendar year 2014 *#

The mumber of misclassified workers is clearly stated on two reports utilized
by field auditors, a field audit questionnaire and a separate misclassification
report, which only reports on misclassified workers. Both are included in the
andit file that 1z mailed to the ceniral office. In addition, the auditors
maintain a spreadshest to record the total mumber of misclassified workers
identified during each assignment, which is provided to the UI Chief Field
Amditor on a quarterly basis.

However, the central office does not utilize any of these audit records to imput
the number of misclassified employees into CATS. Rather, the central office
uses the C35 report in the andit files that also meludes employees who were
not misclassified but were found to have wage discrepancies between the
employer's payroll records and the wage records the State received from the
employer. Therefore, there is a nisk that employees that were not actually
musclassified were included in the misclassification count.

For example, the SAQ reviewed an andit record that covered two years and
found that the UT anditor identified two workers who were musclassified in
both years. The Ul anditor also identified other employess whose wages
were underreported each year in that audit record. The central office input
the number of misclassified workers into their system, using the C33 report
that mecluded both the misclassified workers and the workers with
underreported wages. Therefore, instead of recording two misclassified
workers, the central office recorded four misclassified workers for the andit.
Additionally, because the audit covered two years, the central office input
four misclassified workers each year. The report un by Ul to 1dentify the
number of misclassified workers found durmg field andits totals the number
of misclassified workers entered for each year ™ Therefore, while this field
andit identified only two misclassified workers, Ul reported eight
musclassified workers in their report to the U5, DOL for this audit.

% The SAO did not perform procedures to validate the acomacy of this mumber, Hewever, the SAQ
did remove duplicate nformation contained m the onpmal spreadshests.

* The mumber of misclassified workers reported in the CATS 53 screen is only for those that are
ientified during field audits. UTmay identify misclassified workers during other assipoments bt
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As shown in Figure 1, the CATS screen does not have a single field to record
the total number of misclassified employees 1dentified dunng a field audit
Instead, CATS has fields to record the mummber of misclassified workers (#
NEW EMPLOYEE field) identified each calendar year audited.

In another example, the SAQ found an audit that identified a total of seven
musclassified workers over a four-year period. Some workers were
musclassified over mmltiple years while others were misclassified for a single
year. When the central office input the mumber of misclassified workers
found for each calendar year, they input seven misclassified workers for year
one, seven for year two, and did not enter anything for year three or four.
Therefore, this audit would have been erroneously reported to the U.S. DOL
as having identified 14 misclassified instead of the actual seven misclassified
workers idenfified.

UT has not documented procedures on how to enter the data into the CATS 53
screen and never established documented procedures for ongoing supervisory
monitering of the accuracy of data entry.

Wage Data Input Errors
As aresult of a data entry review raquested by the Director of Ul during the
course of our audit, Ul identified 233 discrepancies between payroll data in
CATS and the audit files for 39 field andits condncted in 2014. Table 1
summanzes what Ul reported to the U.S. DOL in 2014 and the net changes
UT made to vanous CATS 33 fields after discovening the data imput errors.
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Table 1: Data Entry Errors ldentified by UP®

Total Net MNet Changes az a
R Eeported to Percent of Total
CATSS3Field | 4 % poL Mc::']‘f‘_’ij (Changes/Origimally
on ETA 581 ade oy Reported)
Gross Payroll $598.539,360 | $6,933.595 1%
[Total Wagzes
|vnd d $10.670260 |  $665.114 6%
axable Wages
: - $8.633.306 | $1.264,741 15%
onimbutions
. e $513,194 $40.786 8%
"hlrf::gﬁ Over $487848 | $101.822 1%
m‘:::dwaﬂ“s Over $512.277 | $1.000.386 197%
“t“md"‘“m Over $17,099 $22,267 130%

According to UL these emrors were a result of manual data entry errors where
the information input nto the CATS 53 screen did not match the information
in the audit 53 reports (source record for wage data in the audit file).
Anditors mail in andit 53 reports that are used by the central office to input
wage Information mto the CATS 53 screen. Ul acknowledged that they did
not have documented procedures on how to enter the data or a process in
place to adequately monitor the manual data input, including a lack of
supervisory review. According to the Employer Service Chief, she will
perform supervisory reviews m the fiture, where she will compare the data
entered in the CATS 53 screen to the data reported on the audit 53 reports.

Discrepancies between the audit files and data entered mto the CATS system
also ocenrred when the andit 53 report did not reflect the final conclusion of
the audit. For example, field auditors sometimes make manual adjustments
of complete supplemental schedules, and these changes were not always
reflected m the andit 53 report. It appears the data eniry process designed by
UT did not anticipate that final andit results would be documented outside the
andit 53 report. Further, UI has not established procedures to ensure that the

3 Ermors within individnal audit files may have been sither an mdsrstatement or overstatemsnt of
‘what should bave been reported to the U.5. DOL. Crerall the net effect for all emors i all

catgogy.
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andit 53 report reflects the actual final audit results. While the andit 53 report
does not affect employer’s liability, it does affect the reliability of
performance data that is reported to the U.S. DOL and used by management
to monitor the performance of the program.

Errors from Double Counting Aundits

VDOL 1dentified 19 records from 2013 audit assignments and at least 5 andit
assignments from 2014 that were likely reported on more than one ETA 381
report, which would erroneously inflate performance results. Audits were
being double counted in more than one ETA 581 because the extract for the
report was programmed to pull data using a date field that changed anytime a
change was made to the audit record in the CATS 53 screen. Ul program
management believed that the extract was based upon the audit completion
date, which remains the same despite changes to audit records in CATS, so
they were unaware of the problem until it was uncovered in the course of this
audit. There may have been other andit assignments in 2014 reported on
more than one ETA 581 report. However, every time an andit record is
changed the field is overwmitten and an audit trail i1s not mamtamed so
VDOL could not determine whether other assignments had been reperted on
multiple ETA 581 reports. VDOL Information Technology (IT) reported that
they have wrtten a code that will utilize the audit completion date to pull
data for fitture ETA 581 reporting purposes.

According to the Director of IT, the IT division has created a program that
captures the assignment mumbers of each andit inclnded in an ETA 381
report. This will allow VDOL to perform gqueries in the fisture to determine if
an audit assignment was included in more than one ETA 581 report.
Additionally, if an andit needs to have a correction or change made to it, the
new program 1s intended to allow VDOL to accurately idenfify which ETA
581 report will require an amendment.

The process of loading audit results mto the CATS system 15 highly manmal.
Manual processes are susceptible to error and this nsk has been heightened
by a lack of documented procedures, inconsistent documentation of results in
the audit files, and a lack of supervisory review. Ul is part of a multistate
project consortium® established to procure a more accurate and fully
mtegrated imemployment msurance tax and benefit system. The consortium
has i1ssued an BFP for a system that includes a module for agency staff to
conduct employer audits. The BEP calls for the new system to be installed
and in production in each of the conscrtium states no later than March 31,
2019. Therefore, changes are stll needed in the near term m order to prevent

1 The ther member states in this consertiom are Maryland and West Virginia.
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further duplication and inaccuracies in the andit results reported to
management and the federal government.

Assignments Not Counted as Audits for Federal Reporting

The Employer Secunty Manual, a federal ginde for the UI program,
establishes certain criteria for work to be considered an andit 2 According to
have not been reported as field andits by UL even if the work involved the
same steps as an audit. For example the SAO identified one assignment
where UI andited two years of an employer’s payroll, identified nine
musclassified employees, and assessed unemployment taxes and interest
against the employer. Howewver, because Ul does not categonize assignments
resulting from complaints or referrals as field andits, this work was not
considered an audit by the Ul program and was not captured in field andit
performance data. As a result, UL has possibly underreported their audit
results by excluding these results.

Objective 1 WC: WC Has Limited Ability to Measure Results

According to WC records, 30 investigation cases started m 2011 have not
been completed and 134 cases categorized as active are assigned to
mvestigators no longer employed by VDOL.* We also found that some
cases were closed due to the age of the investigations. The lack of follow
through on these cases ccourred becanse WC has not developed protocols for
case reassignment and case management practices, such as standards for
maximum caseloads per mvestigator and timely case completion.
Additionally, WC uses two systems to record summary investigation case
data, and the primary database has imited fimctionality, contains data
anomalies and duplicate case information, and 1s missing data for a
substantial number of records. The combination of these factors has
hampered management’s ability to monitor investigation status and ensure
that all investigations are completed. Further, management’s ability to
measure the program’s effectiveness is linmted.

3 5ee Appendix V for US DOL minimum requiremenss for fisld audits.

¥* We ite statistics as of Tanuary 23, 2015 from this system, but as reperted elsewhere, we bave
concerns about the reliability of this data.
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No Standards for Maximmm Caseload, Timely Completion, Case Reassignment, and

Prioritization
At the time of our audit, the WC Investigations” Program had only one
workers’ compensation investigator, along with the WC Investigations”
Program Chief, performing investigations. The WC investigation database
showed 73 investigations assigned to this single nvestigator ¥ Scme of these
mvestigations date back to the beginning of 2011. These case records had no
data in the Date Investigation Complete field** the Cited field,* or the File
Closed field * so it appeared all were ongoing cases. In addition, the
mvestigator had four other cases assigned in the CATS database, previously
used to record mvestigation case data, which had not been completed nor
transferred mto the WC investigation database currently used by VDOL. In
addition to the 77 investigations assigned to the one investigator, there are
134 investigations categorized as active assigned to investigators no longer
employed by VDOL.

The Director of the Workers” Compensation and Safety Division indicated
that follow-up on complaints and referrals 15 pnontized by nsk to the
uninsured employee (e.g., a roofer has a higher risk of injury than an
accountant). However, SAO identified five open imvestigation records™ in
the WC imvestigations database that contained references to an injured
worker and the cases are assigned to Investigators that no longer work for
VDOL.

In addition, data in the WC investigations database show five cases assigned
to former mvestigators have stop work orders (SWO)? that are still active.

3 These 73 cases include both claimant fraud and emplover liability investizations. WC clainmant
framd s outside the scope of this mudit. The SAO0 only counted cases assipned o this investipaior
since 2011.

3% The Date Investigation Complete fisld reconds the date that the mvestizator completes their
casework and requests a review of their findings.

¥ The Cited field iz used to record whather an empleyer has been cited after the investigation is
completed.

37 The File Closed fisld is wsed to record the date that the entire case file was chosed

% Too of these investizations imvelve two separate employers but were the result of the same
individnal s iy

3 These are orders by the Commissioner of V0L to stop work until the business provides evidence
that workers~ compensation insurance was obtained.
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Since these cases are assigned to former investigators, it appears there is no
active monitoring of the statns of these cases

WC has closed at least five cases due to the age of the mvestigations.
However, according to records, 30 mvestigation cases started m 2011 have
not been completed. The Director of the Workers” Compensation and Safety
Division reported that WC plans to close all of the cases im the WC
mvestigation database that have been active for more than three years.
During this process, they will review the msurance status of each employer.
If the employer does not have workers’ compensation Insurance, a new
mvestigation will be opened to determine whether that employer should
currently be carrying workers® compensation msurance.

These issues may have resulted from WC's failure to establish standards for
the number of misclassification cases investigators are expected to conduct,
the timeframe for completion of these cases, and how cases will be re-
assigned due to staff changes. In addition, WC lacks a wnitten protocol for
case prionitization, and the WC investigations database does not contain a
field to record prionitization. Therefore, the database cannot generate any
kmnd of report pertaming to case priomty.

OIG standards* for investigative organizations indicate that all investigations
should be conducted in a timely manner, especially given the mpact
mvestigations have on the lives of individuals and activities of organizations.
The OIG also states that case assignments should be based on resource
considerations, geographical dispersion, level of experience of personnel, and
current workloads. According to the OIG, mvestigative organizations should
establish written mvestigative policies and procedures via a handbook,
manual, directives, or similar mechanisms that are revised regularly.

Without these standards, there 1= a nsk that investigators may have mora
cases assigned than they can realistically perform in a timely fashion, cansing
lengthier investizations and introducing the risk that cases won't be
completed. Without a mechamsm to convey case prionty and momitor high

pricnty cases, nisk is increased that investigation cases that WC judges to
have a higher priority will not be addressed in a timely fashion.

4 D to the umreliabdlity of the WC investigation databass, it is possible that these STWOs have been
rescinded bt were never recorded as rescinded.

# Council of the Inspectors General on Integyity and Efficiency, (uality Standards for Fraestisations,
November 15, 2011.
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Multiple Record-Keeping Systems
According to the WC Investigations” Program Chief, her pnimary source for
case information 15 the WC investizations database. an Access® database 4
However, some cases are not in the WC database because from July 2013 to
March 2014 WC utilized the Unemployment Insurance program’s CATS
system to record investigation mformation. During that time, WC stopped
recording most of their case mformation in the WC mvestigations database.
Based on records in the WC investigations database and the CATS system,
there are 225 active investigation cases. Of the 225 cases, 24 are in CATS.
According to the WC Chief, not all active cases were transferred to the WC
database because of limited resources to perform the admimistrative work
necessary to transfer all the case data. Maintaining case data in multiple
systems makes it more difficult for WC to monitor the status of all its cases
and mncreases the nisk that some Imvestigations will not be completed.

Generally, a single record-keeping system supports an easier and more
efficient reporting of case history. Furthermore, the Taw Enforcement
Information Technology Standards Council (LEITSC)* notes that one of the
general requirements for records management systems (RMS) is that they are
a single database.

In addition to investigation case data residing in multiple systems, WC does
not have a central repository to record all complaints and referrals. The
results of preliminary research performed by the WC Investigations’ Program
Chief of complamts from the public and referrals from other government
organizations may or may not be recorded in the WC imvestigations database.
If preliminary research of a complaint or referral results in a case assigned to
an investigator, the case is recorded in the WC investigations database.
However, claims that are deemed umsubstantiated are recorded in a Microsoft
Excel® spreadshest.

The Council of the Inspectors General on Integrity and Efficiency (CIGIE)
and three other professional organizations*, all promote having systems that
will log each complaint, track each complaint to resolution, and allow for
retrieval of all complaint data.

4 Acressi is a Microsofi® database application for Windows®.

4% The 5. Department of Tustice finded the creation of the LETTSC in 2002 and continues to
promote the BMS stndards en its website.

% The American Instirue of Centified Public Accountants (ATCPA), the Instinrte of Internal Anditors
(L4}, and the Association of Certified Frand Examiners (ACFE).
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Lacking a single system to track the status and disposition of complaints and
referrals, management has no assurance that every complaint or referral is
acted upon accordmgly. VDOL’s UT division has designed a system to log
and track complaints and referrals that will soon become fully operational.
Omnee it 15 fully operational, VDOL plans to integrate WC mto this system.
This should provide a central repository of all complaints and referrals
received by WC.

Database Shortcomings

WC nses a Microsoft Access® database as their case management system for
all workers’ compensation investigations. ** However, the WC Investigations
database has limited reporting fumctiomality, contains data anomalies and
duplicates. and is nussing data for a substantial nomber of records. Itis
therefore limited in its nsefulness as a case management system and lacks
reliable data.

The database consists of a single table that contams 65 data fields. All nsers,
from the mvestigator to the staff attomey, have access to and utilize this
database. In addition, they all use the same form*® to input data into the
single table. However, while WC created fields for users to enter data mto,
there is no field to report the number of misclassified workers identified
during an investigation ** and WC never created on-going report capabilities
for the vanious users. For example, the database has not been configured to
provide information such as an aging schedule of outstanding cases, length of
mvestigations, and status of key investizative activities, such as stop-work
orders. As aresult, although the database contains case history information
for ndividual investigations, with the exception of the number of
musclassified workers, the database 1s very limited in 1ts ability to provide
mformation to support case management or to measure the mpact of
enforcement.

The Council of the Inspectors General on Integrity and Efficiency state that
management should have certain information available to perform its
responsibilities, measure its accomplishments, and respond to requests by

4 Waorkers' compensation imvestizations inchade frandulent workers” compensation claims and
warker misclassification imestigations.

% A fiorm is a Microsoft Access® databass object that is used fior embering, displaying, or editing fhe
data in fields.

#7 The mumher of misclassified workers is dooumented in written citations, bt this information is not
collected and totaled in the WC investization database.
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Duplicate Becords

appropriate external customers.*  Without the basic case management
reporting fimctionality, WC 15 unable to effectively momitor case status and
program performance.

The WC mvestigations database alse contained duphicate investigation
records. The SAQ identified 13 sets of duplicate case entries in the WC
mvestigation database for cases received after Jannary 1, 2011. One set of
the duplicate records resulted in a misstatement of penalties assessed. The
first case record had an incorrect penalty amount recorded m the database.
The second case record was a duplicate of the first record, but contamed the
comrect penalty amount. This instance of duplicate records resulted in the WC
mvestigation database showing $3,900 more in assessed penalties in calendar
year 2014 than what the WC Division onginally assessed on the citations.

Duplicate records can be attributed to three main causes. First, the WC
Investigations' Program had a decentralized system for entering case
assignments into the investigation database. Becanse both investigators and
supervisory personnel could enter assignments into the database, there was a
possibility that multiple personnel were entering data for the same case. They
have reportedly stopped this practice and now use a ceniralized system where
the Program Chief inputs all assipnments into the database. Second, WC
lacks documented procedures on how to maintain the database, including
procedures on how case reassignments should be performed. Sometimes a
case was Input into the system as new mnstead of documenting the
reassignment in the original case record, which resulted in duplicate cases.
Lastly, the database lacks sufficient data fields to record more than one stop-
work order per case. Occasionally, an employer may receive a second SWO
if they confinue to work without proper insurance coverage after the first
SWO was 13sued and rescinded. However, because there are no documentead
procedures on how to input data into the database and becanse the database
lacks sufficient fields to record more than one SWO, the WC Investigations’
Program was mpuiting a duplicate case in order to record the second SWO.

Duplicate cases create unreliable data in the database resulting in inaccurate
management reports. Additionally, database users may have incomplete case
mformation becase they are unaware that information for a case 1s stored in
two separate records.

* Council of the Inspectors General on Integyity and Efficiency, (uality Standards for raestisasions,
dated Nowember 15, 2011.
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Missing Diata, Logic Anomalies and Emors

The workers’ compensation investigations database is missing data in various
record fields for a substantial number of records, which would be useful for
management reportng and analysis. See Table 2 for records missing useful
data.

Table 2: Records Missing Useful Data

# of
Records
Field without Purpose Uszefulmess
Diata After
1/1/2012
Source [Records the source of the Allows for trend and
2 referral or complaint. |pattern analysis and
follow-up with the
origmator if necessary.
Diate [Diate that the myvestigation was |Allows for monfonng
A ssipned 1 assigned to the mvestizator. of timely case
completion.
Subject of 1 [Employer, claimant, efe. Allows for trend and
[mvestigation pattern analysis.
INATCS (for [North American Industry Allows for trend and
Jinveshzations Classification System (MAICS)|pattern analy=is.
of emplovers huzed by faderal and state
only) 189 apencies to classify businessas
(for Allows for efficient and
Investigations 31 accurate nformation
of emplovers shannyg between state
only) entifies.
Cited (Y] IIiPJd. indicates whether the Allows for pattern and
(for closed 5 myvestization resulted in 2 trend anakhysis.
cases only) citafion.

As shown in Table 2, the WC Investigations” Program has not recorded
employer NAICS codes for a considerable mumber of investigations, even
though that information would allow management to analyze investigation
data by ndustry type. Without this analysis, WC is unable to deternune
accurately if there are specific industries with higher incidence of
musclassified workers.
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Furthermore, the WC mvestigation database contains data and logic
anomalies because it lacks validation rules that restrict or inform a user when
they are trying to enter information that does not meet the cnitena for that
field. These anomalies also affect the reliability of the data and

management’s ability to produce accurate and complete reports.

For example, the “File Closed” field has no rules that restrict how a user is to
enter data into that field Some records in the database contain vanous date
formats such as 1/1/15, 1/1/2015 or 1-1-15. Other records contain text such
as “yes” or “paid in full” in this field The vanous ways information can be
imput into this field does not allow for consistent querying of this field.

In addition to a lack of format restrichions. the database has no validation
rules that restrict illogical entries. The first step in any mvestigation is the
receipt of a lead or referral for an investigation. Therefore, the date assigned
should never be prior to the date received. However, the WC investigation
database does not contain any validation mles that restrict a user from
entering a “Date Assigned™ date that was prior to a “Date Feceived” date.
The SAQ identified ten case records that had a “Date Assipned” date that was
prior to the “Date Received” date. Five of these records were for cases
received after 1/1/2012.

The database also contained erroneous data becanse data terms were not
defined. For example, according to the WIC Director, the field “Cash
Collected” 1s for recording the citation amount collected, but this field was
used differently by two staff attomeys. One staff attomey used the field to
enter the total cash collected from employers on penalties assessed. A second
attorney used the field to record the final assessment amount issued agaimst
an emplover after an appeals process, even if that amount was not actually
collected * This inconsistency resulted in VDOL reporting to the legislature
in Janmary 2015 that about $64.000 in penalties was collected, ™ when the
actual amount collected was about $26,000.

VDOL management has indicated that a request-for-proposal has been
developed for a new workers” compensation information system and that it
will include a case management system. The State’s IT strategic plan for
2015 to 2019 indicates that VDOL is in the initiating phase of a project to

# During the smployver appeals process fior some cases, the penalty assessment amounts may changs

0 Forkers Compensation Fraud Smdy md Report memorandum to the House Committes oo

Commerce and Ecopomic Development, Senate Ecopomic Development, Housing and General
Affairs, Tamuary 15, 2015
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update the WC system. However, VDOL did not provide evidence that this
project will nclude an investigations case management system.

Other Matters

During the course of the andit, SAQ identified an mternal control weakness
unrelated to the objectives for this andit that warranted being brought to the
attention of VDOL management. The Ul anditors attemnpt to collect, and
often receive, unemployment insurance tax and interest payments from the
employers before sending their andit files to the central office. The US.
DOL Employment Security Mamal encourages payment collection by field
aunditors. While this may be efficient, it also presents a frand nisk.

UT anditors have the ability to caleulate imemployment insurance tax and
interest owed, and then collect the momies for that tax and interest all before
the State has even processed the assessment into their Ul employer database.
Because the Ul auditor is performing all of this prior to VDOL receiving the
anditor’s andit file, the auditor has both a custodial role and a recording role.
These are incompatible roles from an intemnal control perspective, and by not
segregating these duties, Ul invites the opportunity for fraud to go
undetected. For example, a Ul auditor has the ability to create two separate
andit records. A record can go to the central office that shows no audit
finding and a second record could be provided to the employer that shows the
employer owes an unemployment insurance tax liability. The auditor could
then collect the employer’s payment that the central office was never
anticipating.

This nsk has been mcreased as a result of Ul's practice of incloding the
calenlation of misclassification penalties in the audit files, even though
WDOL has stated that Ul may not enforce these penalties without additional
mles. Nevertheless, Ul auditors have been informing employers about the
potential that they could be assessed a penalty for misclassification #

There 15 a nsk of fraud associated with this practice becanse the Ul anditors
collect imemployment msurance tax payments and mterest from employers.
The statement provided to employers showing potential misclassification
penalties could appear to an employer as an actual penalty statement, and a
UT auditor could collect payment from an employer without knowledge of
central office. UT has reported that they stopped the practice of showing

1 Tt is umelear at this time whether the UT suditers inform the employers verbally only or if they
provide the employers with a misclassification penalty statement While the audit files contain a
misclassification penalty report, UL reported that they know that at least some of their awdiiors are
oot providing these decuments to the employers.
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potential misclassification penalties to employers once our office brought this
risk to their attention.

Objective 2: Procedures Designed to Mimmize Worker
Misclassification on State Projects Were
Incomplete and Not Consistently Followed

As required by Act 54 (2009) Section 32(z), BGS and AOT revised the
State’s confracting procedures to mimmize mstances of worker
musclassification on state projects with costs greater than $250,000. These
procedures included requiring contractors to complete a self-reporting form
to identify worker misclassification viclations and a subcontractor reporting
form listing subcontractors and their workers’ compensation msurance
camers. However, BGS and AOT did not validate the information provided
by confractors on either of the forms, and they had not implemented the
procedures for all projects that exceeded the threshold by fiscal year 2014.
For example BGS obtamed confractor self-reporting forms only for
competitively bid projects and did not obtain workers™ compensation
msurance mformation on subcontractors added subsequent to contract
mception. AOT did not apply the procedures to non-construction projects
such as personal service or aviation contracts. Consequently, the State has
missed opportunities to detect instances of worker misclassification and has
been at sk of using contractors or subcontractors that misclassify workers.

Procedures Address Act 54 Requirements, but Gaps Remain

In response to the Act 34 requirements, BGS revised several of its documents
and the State’s contracting procedures. It also developed forms to be
completed by bidders and contractors to meet the requirements. AQT
modeled its procedures and forms after those developed by BGS and
mcorporated them into its contracting and oversight procedures. See Table 3
for the requirements of Act 54 Section 32(a) and the forms and processes
adopted by BGS and AQT.
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Table 3: Act 54 (2009} Requirements and BGSIAOT Procedures

[Provizion| Requirement Form [Process
Section |Details of any of the Self-Beporting form — Bequres a |BGS obtamns the self-reportmg
32 (a)1) |contractor’s past violations, [badder to self-report any violations, |form dunng the bad process for
convichions, of Suspensions, convichions, suspensions and any  |contracts that are
particularly as related to other mformation related to past  |compettvely bud
emplovee misclassification [performance relative to
classification for workers® lAOT obtains the form as part
Thas mformation 15 to be compensation in the past 12 jof a contractor prequahfication
included with the projectbid  [months" and to certify that the [process for construction
company/indridaal 1= jconiracts and dunng the
comphance with the requiremnents  |bidding process for some non-
detailed m Act 54. jconstruchon contracts.
Section |A list of all subcontractors® on  |Subeontractor Eeporting form — G5 and AOT requre the
32 (a)2) |the job (and their Requres the contractor to provide  |form after confract approval
subcontractors), and the the requisite mformation pnorte  |but pnor fo commencement of
subcontractors’ workers” commencement of work work”
compensation INSWrance carTlers.
LAOT requires this infremation
for all subcontractors added
|dming the course of a project.
Section |A process implemented by the |[Attachment I): Additional Terms  |BGS and AOT include
32 (a){3) |contractor who is to produce a  |and Condifions (nsed for either attachment [} in construction
List of all workers each pay construchion renovation or new jcomtracts.
penod and the work that was construction) — Incorporates the
performed, mcluding language of Act 54 Section
confirmation that the 32(ap3).
subcontractors carry the
appropnate workers’
compensation coverage for all
workers at the job mife. The hst
15 to be provided to VDL and
DFF. upon request "
Thas provision apphies cnly to
construchion and 1
projects owver $250,000.

*®  According to AOT s Standard Specifications for Contractors, “subcontmactor” means an individual ar lagal entity i whom the
primary comtracor sublets part of the work. This provision of Act 34 mchudes enfities hired by the subconiractar as their own
subconiracior but does not inchade entities that provide sopplies ooty and no labar to the overall confract or project.
Amended by Act 5002011) section 6.

According to a memeo from the Secretary af ADA, in the absence of specificity in Act 34, A0A elected 12 months as the timeline far
2 bidder to self-repart information on any violations that had ocommed
Arcording to BGS's Purchasing and Comiract Administration Director, subsequent to our audst feldweork BGS planmed to change s
process in require the form prior to contract approval
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Although the agencies adopted some procedures to meet the requirements of
Act 34, gaps were idenfified in the course of this audit. First, the self-
reporting form specifies that bidders are required to provide information of
past violations, convictions, of suspensions relative to classification for
workers’ compensation, but this is not consistent with the Act 54
requrement. Act 54 required contractors to provide details, at the time of the
bid, of any of the contractor’s past violations, convictions, or suspensions
related to employee misclassification, which can include classification
violations related to imemployment insurance as well. The self-reporting
form 1s part of the request for proposal (RFP) package used to solicit bids on
state projects, and the instructions contaimed in the RFP address self-reporting
and require bidders to provide detailed information of past viclations,
comvictions, or suspensions related to employee misclassification. However,
because the self-reporting form 1 not consistent with the instmictions, there is
risk that a bidder would limit self-reporting to misclassification relative only
to workers” compensation.

In addition, neither BGS nor AOT validate the accuracy of the self-reporting
by bidders and neither venifies that subcontractors have the workers’
compensation insurance coverage as listed on the subcontractor reporting
form The State’s infernal control gmde for managers* identifies venification
as a common control activity for determining the completenass, aceuracy,
and validity of information. Lacking processes to validate the information
reported on the forms, BGS and AOT nsk contracting with businesses that
viclated state employment laws in the previous 12 months or are currently
musclassifying workers, which is the risk that Act 34 sought to minimize.

According to BGS’s Purchasing and Contract Admimistration (PCA) director,
BGS does not have the authority, expertise or manpower to mvestigate
representations made on the forms and it is beyond the scope of BGS to do
more than collect the data provided by the contractor and make it available to
VDOL and the Department of Finaneial Regulation (DFE) upon request. The
director referenced a 2012 Memorandum of Understanding (MOTT) among
VDOL, DEE, AOT, and BGS as the source for her explanation, indicating
that the MOU only requires BGS to collect the forms. However, there is no
mention i the MOT of these forms, whether for collection or vahdation.

AOT"s contract administration group also noted that the primary contractor
has the responsibility to admimster the contract and to ensure that
subcontractors have workers’ compensation msurance. BGS indicated a

2 “Internal Control Sandards, A Guide for Managers ™ Department of Finance and Manapement,
Sate of Venmont.
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similar perspective. We agree that AOT s and BGS’s standard construction
coniract terms specify that contractors mmst require subconiractors to
maintain workers’ compensation coverage, but this does not absolve AOT
and BGS from the responsibility of venfying information on the
subcontractor reporting forms.

Both BGS and AOT believe that it is VDOL s responsibility to reach out to
BG5S and AOT with information about entities that have had worker
classification violations or lack the appropriate insurance coverage. AOT s
deputy secretary stated a concern that accessing data from VDOL to timely
verify information on the self-reporting form would be challenging. BGS™s
general counsel expressed concem over whether BGS has the authority to
request the information from VDOL. Since the 2012 MOU did not address
validation of the information provided n the self-reporting form and the
subcontractor reporting form, and AOT and BGS believe it is VDOL's
responsibility to provide this information to them clanfication and agreement
among VDOL, DFE, AOT, and BGS regarding this 1ssue is warranted.

BGS also lacked a mechanism to ensure that the subcontractor information is
updated thronghout a project. For example, one contract that we tested* had
workers’ compensation insurance information for six subcontractors, but
seven were actually used on the job. The project manager said that becanse
he was familiar with all of the subcontractors from their work on other BGS
projects. he assumed that they carmied the requisite insurance. The project
manager stated that if he had been unfamiliar with a subcontractor, he would
have checked BGS's online contract tracking database to see if the entity was
listed as having an executed contract. If the entity was listed he would make
the same assumption about the Insurance.

According to the PCA director, BGS does not approve subcontractors but
only retains the nght to object to a proposed subcontractor if there 1s a
reasonable objection to the entity and, as a result, the subcontractor reporting
form 13 not obtained when subcontractors are added dunng the course of a
project. She stated that the confractor informs the project manager when
subcontractors are added but does not seek approval. Further, BGS project
managers indicated that they rely on the contractors to obtam the requisite
msurance nformation from the subcontractors and to inform the PCA.

The standard state contract attachment C includes a clanse that requires
contractors to obtain written approval from the State before subcontractors
are added to a project. Without a mechanism to ensure that subcontractors are

** For BGS, we tested seven of 31 contracts with costs over $250,000 entered info in FY2014.
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reported and approved throughout the life of the contract, there is nsk that not
all subcontractors have the requisite workers” compensation insurance and
workers on a State project may not have the coverage they are enfitled to by
lawi.

BGS Did Not Follow Contracting Procedures for All Projects

The department obtained the contractor self-reporting form for six of the
seven projects reviewed by our office, but did not obtain this information for
the one project that was not competitively bid. Moreover, for two contracts
BGS did not receive subcontractor msurance information until after the
projects started.

Specifically, BGS neglected to obtain the self-reporting form for a $340,000
sole-source contract * According to BGS’s PCA director, the form is
generally obtained as part of the bidding process. As aresult, BGS does not
receive this form or other analogous certification if the contract 1s not
competitively bid. However, Act 54 made no distinction between
competitively and non-competitively awarded contracts with regard to the
requirement for contractors to report past vielations related to employes
misclassification for all projects greater than $250,000.

In addition, BGS did not receive the subcontractor reporting forms until after
commencement of work for two contracts that we reviewed that uhlized
subcontractors. One of the contracts we tested had at least 78 different
subcontractors, but the workers” compensation insurance information was not
collected until 18 months after the project started. PCA required the pimary
coniractor to submit the subcontractor reporting form subsequent to contract
execution but prier to the commencement of work. Prior to our audit
fieldwork, PCA reviewed its contract files and found that it was not routinely
receiving the form. It then pursued obtaining the missing forms from the
coniractors. Its review has led to BGS re-evaluating its process to require the
subcontractor reporting form prior to contract execution.

AOT Procedures Are Inconsistently Applied

AOT incorporated revisions and forms modeled on BGS's confracts process
Teporting into its contracting and oversight procedures for construction

*  According tn Bulletin 3.5, the state’s contract procedures puide, sole source contracts are the result
of negotiating with a single contractor without competitive bidding.
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contracts mdMajnhaJameRantalAgrmmﬂltsfMRA},Ehmitmsmblem
produce some of the forms on four of fourteen construction coniracts and
MBAS tested.

AOT did not update its procedures for non-construction contracts to
meorporate the Act 54 revisions and forms, resulting in the exclusion of the
required forms from all of the four personal service contracts tested and the
self-reporting form from the aviation contract tested.

Construction Contracts and Maintenance Fental Agreements

AOT was umable to provide documentation that it had followed its procedures
for obtaining the contractor self reporting form on two of ten construction
coniracts tested. AOT generally obtains the self-reporting form as part of an
anmual prequalification process for contractors that desire to bid on any
construction projects.

AOTs contract documents on one of the four MEAs also did not melude the
self-reporting form, which is submitted by contractors as part of the MEA
bidding process.

Although AOT approves subcontractors and the approval process includes
receiving specific documentation incloding a complete subcontractor
reporting form, it did not obtain workers” compensation msurance
mformation for two subcontracts on one of the contracts we tested.
Moreover, the form listing all of the subcontractors was received five months
past the start date of the contract. As AOT has documented procedures that
specify when and what type of information is required to be collected, this
appears to have been an oversight for this project. Once we brought it to the
attention of the Resident Engineer * she obtained current insurance
mformation on the subcontractor. However, additional training for
employees to ensure the procedures are followed may nutigate nstances of
failing to obtain information as required.

= MEF_As are anmual contracts to accomplish scheduled roadway and bridze preventive maintenance,
preservation, and repair projects. The instnament is a noa-determinate location noo-detemiate
quantity type contract. In peneral, confracinrs provide mates for varims lecations throushout the
state where they are mierested in working. Omnce a work project is developed, contractar selection
i then based on the lowest rates, experience, and availability of contractors for the particular
location

% A Resident Engineer is a duly authorized representative of the agency who is respmsible for
enFmesrmg supsrvision of one or more specific projects.

Pare 39

VT LEG #335987 v.2



Nen-Construction Contracts
AOT did not collect information required by Act 34 (2009) for any of the
four personal service contracts tested and did not obtain all required
mformation for the aviation contract tested.

According to Contract Administration, AQT does not require personal
service confractors to report workers® classification violations or to provide
mformation about subcontractor’s workers” compensation insurance, even
though these requirements are for all state projects greater than $230.000.

In response to the requirement that contractors mplement a payroll process
that includes confirmation that all workers at the job site are covered by
appropriate workers” compensation insurance, AOT pointed to its contracting
procedures, which mclude a standard provision to be mchoded in its contracts
requiring the prime contractor to verify that insurance coverages are met for
its subcontractors and that a list of payments to subcontractors must be
submitted to AQOT monthly. Each of the four personal service contracts tested
mecluded this provision. Howewer, the form provided by AOT for contractors
to submit subcentractor payment data did not address the workers’
compensation iNSUrance CovVerage.

Baszed on an AOT list of contracts over $250,000 active in fiscal year 2014,
personal service contracts comprised more than a third  According to AOT's
Contract Administration group, personal service contracts often do not use
subcontractors, as the nature of the work often relies heavily upon the
techmical expertise of contracting individuals. However, one of the four
personal service contracts tested by our office used five subcontractors, and
no information was collected about whether they camed workers’
compensation msurance.

AOT uses procedures for its non-construction contracts” that were last
updated in December 2008, preceding Act 54.% According to AOTs Audit
Chief, the document is expected to be fully reviewed and updated by Contract
Admimistration in the near firhure.

By omitting the requisite forms and requirements from its procedures for

contracting for personal services, AOT is missing an opportunity to prevent
potential worker misclassification on state projects.

¥ “Drocedres for Selecting Comtractors And Specifications For Contractar Services, Inchuding
Customary Sate Contract Provisions™, revised December 29, 2008

% In 2011, four additional clanses were added that are unrelated to workers” compensation.
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The aviation contract that we tested contained a general provision requinng
the prime contractor to have payroll records available. The provision did not
contain language that required confirmation that subcontractors have the
appropriate workers® compensation coverage for all workers at the job site.

According to the assistant director of Policy, Planning and Intermodal
Development, AOT should have received the self-reporting form as part of
the bid process for the aviation contract. However, AOT was umable to
produce a copy of the certification.

The State’s internal control guidance lists documentation as a tool to 1) help
identify, prevent or reduce nsk and 2) provide a history that shows
qustification for subsequent actions and decisions. Without adeguate
documentation, it is difficult to determune if AOT complied with statute or
followed its own procedures.

Conclusions

Fecent actions taken by VDOL include some that were required of a task
force established by executive order m 2012, such as developing an education
and outreach campaign regarding worker misclassification. Although the
department was charged with leading the task force, it did not convene any
meetings from June 2013 to July 2015, Further, the 2012 executive order
specified that agencies and departments should engage in timely
enforcement, but VDOL has failed to enforce unemployment msurance
penalties for worker misclassification, which have been statutorily required
since 2010, and some workers’ compensation penalties as well.

Although VDOL has taken some actions related to the task force
requirements, its UT division lacks reliable performance data, and the WC
division’s primary system for recording summary mvestigation case data has
limited fimctionality and contains data anomalies and duplicate case
mformation. These 1ssues have limited VID0OLs ability to measure the
mpact of the divisions’ efforts to detect and address misclassification and
resulted in management having to rely on flawed data m its decision making.

UT’s calendar year 2014 field andit performance data had multiple emrors.
This data was flawed as a result of data entry emrors, a lack of supervisory
review of the data input, and no documented procedures for compiling the
field andit data. WC uses two systems to record summary investigation case
data, and the primary database has limited fimctionality, contains data
anomalies and duplicate case information, and is missing data for a
substantial mumber of records. These problems ocewrred for a vanety of
reasons, including a lack of documented procedures for entering data in the
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system_ According to WC records, more than half of the investigation cases
that were open as of Jamuary 2015 were assigned to mwvestigators no longer
employed by WC. The lack of follow through on these cases occurred
because WC has not developed protocols for case reassignment and case
management practices, such as standards for maximum caseloads per
mvestigator and timely case completion.

Continued meetings of the task force to address the other required actions
could improve prevention and detection of worker misclassification.
Addressing UT*s and WC’s data reliability issues will enable VDOL to assess
the impact these divisions are having on detecting worker misclassification.

BGS and AOT are missing opporfunities to detect and prevent worker
misclassification. Although both crganizations developed procedures and
forms designed to meet the requirements of Act 54 (2009), gaps remain, such
as the lack of a process to validate information collected from the State’s
confractors. Additionally, neither agency consistently applied the procedures
they had developed to all of their contracts. Consequently, BGS and AQT
risk confracting with businesses that violated state employment laws in the
previous 12 months or are currently misclassifying workers, leaving workers
on state projects without the coverage they are entitled to by law.

Recommendations
We recommend that the Commissioner of Labor direct VDOL staff to-

Table 4: Recommendations and Related |ssues

Report
BRecommendation Page Izzue

1. Schedule Misclassification Task Force 12, 14 |VD{OL did not convene the Misclassification Task
meetings and ensure that all of the required Force for two vears from 2013 and 2015.
actons are addressed

2. Expedifiously update the unemployment 15-16 |VDHOL has failed to enforce unemployment
insurance rules related to misclassification insurance penzlfies for worker ousclassification that
to cover all penalties allowable by statute. have been required by statute simee 2010,

3. Expedifiously update workers’ 15-16 |VDHOL has failed to enforce workers” compensation
compensation rules related to ies related to compliance statement wiolations
misclassification to cover all penaltes and has not been debarmng emplovers that
allowable by statute. masclassify.

¥ Implement the use of the billing and 16-17 |VDOL lacks a consistent and centralized record-
accounts receivable modules m VISION mg process for penalty recervables that can
for WC penalty receivables. nde detailed payment history for WC cifztion

Bs
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BRecommendation

Report

PaEe Izzue

Increase the percentage of Ul audits that
are conducted based upon targeted audit

17-19 |The majority of UL's audits are randomly selected,
lwhereas, according to the US. DOL QIG, states that
luse targeted audit selection crfenia rather than
simply selecting employers at random were the most
effactive at detecting noncomphiance with
junemployment msurance tax laws.

Develop wmitten procedures on bow UL

21-24 |UI has sigmificant data entry emrors m the CATS 53

supervisory review of the mammal data
enfry of Ul performance audit resalts into
CATS.

field audit performance data should be screen and does not have documented procedures on
enfered into the CATS 53 screen. how to enter data into the CATS 53 screen, whach
has led to inaccourate performance data.
7. Expedifiously implement documented 21-24 |Lack of supervisory reviews of the data entry into

the CATS 53 screen confributed to the inzccuracies
of the data.

Eevize the Ul audit 53 report or develop
another mecham=m to reflect the final audit
resulis that are to be mamually entered mio
CATS.

22-24 |The audit 53 report, whach 15 used to enter data in the
CATS 53 screen, did not always reflect final amdit
results when auditors made manual changes or

submutted supplemental schedules.

Categorize and report the results of UT
assignments based upon the nature of the
work performed. not the source of the
assignment. Specifically, if the procedures
performed as a result of follow up on
complaints and referrals are equivalent to
the procedures established for andiis m the
federal pmdance, categorize this work as
an audit assignment.

25 |Anditor assignments resuling from complaints or
refarrals have not been considered field andits. The
results of those assignments have not been captured
n the field audit performance data even when it
appears the auditors performed the work that 1=

involved in a field audit.

10.

Develop standards for WC case
management that melude caseload
standards for imreshizators, imehness of
case completion and protocols for case
reassignment.

26-27 |Some open investigafions date back to 2011, and
there are many open Investigations that are assigned
to former investigators that no longer work for
VDL,

11.

Enswre that all achhve cases are recorded m
the W imrestigations database, review the
accuracy of the case data and make
corrections as nesded

28  |There are 24 open inveshgations in a database that 15
|m longer used by WC and were never fransferred

into the cwrent investigafion database used by WC.

12

Enswre WC ufilizes the complaint and
referral log system developed by UL

28 |WC does not have a central repository to record all

complaints and referrals.

13.

Develop reporting functions for the WC
outstandmmg cases, length of mveshgations,

29-30

WC never created on-going report capabibiies m the
investigation database that they ufihze as thewr case
mana gement system.
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BRecommendation

Report
Fage

Izzue

14.

Develop a data dichionary or other
document that defines each data field for
consistent data enfry m all fields i the WC
investigations databasze.

30-33

The WC investigation database contained errors
|because users did not have mstructions on the
specific infoomation that should be entered into each
field

15.

Define which fields should be completed
and develop a process to ensure that all
required fields contain the requisite data.

31-32

The WC mmvestigations database 15 missing data in
[varnous record fields for a substantial pumber of
|remrdi_ which would be useful for management

16

Implement validabon rules and other
functions in the WC database that allow for
standardized data entry.

j1-32

The WC mvestgation database does not contain amy
validation rules, which facilitate the mput of data ina
consistent format, or other funchons that restrict
|llogical enines.

17.

Add fields for case assignment priority,
1ssuance of mmltiple stop-work orders, and
mumber of misclassified workers identified

30

The database contained duplicate case records
use it did not allow users to wput mmlhple
SWOs for a single case file and does not allow users
to Input case poonty and the oumber of musclas=ified
idmli.ﬁeddm‘jnganimwﬁtigaﬁon.
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We recommend that the Commissioner of Buildings and General Services
direct the Director of Purchasing and Contracting to:

Table 5: Recommendations and Related |ssues

Recommendation

Report
Page

Izzue

. Amend the self-reportmg form to requre

bidders to prowvide information regarding
any of the contractor’s past violations,
convictions, of suspensions related to
employes misclassificaion.

36

The self-reporting form specifies that edders are
|required to provide information of past violations,
comvichons, or suspensions relative to classification
for workers' compensation, but this 15 not consistent
lwith the Act 54 requirement. Act 54 required
contractors to provide detals, at the tme of the bid,
of any of the confractor’s past violations,
comvichons, or suspensions related to employes
misclassification, which can include emploves
classification viclations related to mmemployment
insurance as well

. Work wath VDOL, DFR. and AOT to

clanify and document each crgamzation’s
role with regard to venfication of
information reported in the self-reporting
and subcontractor reporting forms.

36

BG5S does not venfy information on the salf-
reporting form related fo worker's classification
Aolations or the mformation on the subcontractor
reporting form.

. Modify procedures to ensure the

subconfractors” workers' compensation
insurance mformation 1= obtzined dunng
the comse of the project for those
subcontractors added subsequent to
contract execution.

37

B(S"s procedures do not melude 3 mechamsm that
lwould ensure 1t obtains the requusite Insurance
|information before the subcontractor begins work.

. Utilize the procedures desizned to meet the

requirements of Act 54 Section 32(a) (1)-
(3) for projects that are not competitrvely
bid.

it

BG5S does not obtain the self-reporting form from
contractors with sole-sourced contracts.

obtamed on a timely basis.

38

BGS did not recerve the subcontractor reporting
form until after commencement of work for two
contracts reviewed by SAQ that utlizad
subcontractors.
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We recommend that the Secretary of the Agency of Transportation direct

staff to:

Table &: Recommendations and Related |ssues

Recommendation

Report
Page

Izzue

. Amend the self-reportmg form to requre

bidders to prowvide information regarding
amy of the contractor’s past violations,
convictions, of suspensions related to
employes misclassificaion.

36

The self-reportimg form specifies that badders are
|requred to provide information of past violations,
convichons, or suspensions relative to classification
for workers' compensation, bt this 15 not consistent
lwith the Act 54 requmrement  Act 54 requrad
contractors to provide detaals, at the time of the bid,
of any of the confractor’s past violations,
convichons, or suspensions related to employes
misclassificahon, which ean include employes
clazmification vielations related to wnemployosent

Insurance as well

. Work wath VDOL, DFE, and BGS to

clanfy and decument each crgamzation’s
role with regard to venfication of
information reperted in the self-reporting
and subcontractor reporting forms.

36

AQT does not venfy information on the salf-
reporting form related fo worker’'s classification
|'ri.olali.ocr.15 or the mformation on the subcontractor
reporting form

. Prowide additional traming for emplovees

to ensure the procedures are followed.

39

AQT was unable to provide documentation that it
had followed its procedures for obtainmg a self-
reporting form on three of fourteen construction
contracts and Mantenance Bental agreements
reviewed. Without adequate documentation it 1s
difficult to determine if AOT complied with statute
or followed its own procedures.

. Update procedures for non-construction
contracts to incorporate the Act 54
revisions and forms.

40

A0T exchoded required formes for all of the four
service contracts tested and some forms for
the aviation contract tested. AQT has not updated s
s for non-construction contracts to
incorporate the Act 54 revisions and forms, thereby
mussing opportumties to detect instances of worker
mosclassification
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I EEEEEEEEEE——
Management’s Comments

The Commuissioner of VDOL provided wntten comments on a draft of this
report on August 6, 2015, The comments are reprinted in Appendix VI of
this report along with our evaluation. The Commissioner of BGS provided
written comments on a draft of this report on August 6, 20135, which is
reprinted in Appendix VII of this report. The Director of Finance and
Admimistration for AOT provided written comments on a draft of this report
on August 4, 2015, which is reprinted in Appendix VIIT of this report.

In accordance with 32 V.5 A §163, we are also providing copies of this
report to the commissioner of the Department of Finance and Management
and the Department of Libraries. In addition, the report will be made
available at no charge on the state anditor’s website,

hitp:/fanditor vermont gov/.

Page 47

VT LEG #335987 v.2



Appendix 6: Proposed Amendments to the Employment Security Board Rules
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Rules of the
YERMONT EMPLOYMENT SECURITY BOARD
Effective

The: Department of Labor, created by Sestion-212 of Title 3 of the Vermont Statutes
Sppetated 3 V.S A & 212 consists of the Commissioner of Laber, the Workforco
Development Division, Labor Market Information Divisian, Warkers' Compensation and
Safety Division, and the Unemployment Insurangs and Vages Division. The
Comrnissioner of the Yennont Deparment of Labor chaire the Varmont Employiment
Security Board.

The Wamont Emplayment Seeurlty Board, a board of thrae mambars appoined by the
Covemnor with the advies and consent of the senate-Sanate, hears and decides all
matters appealed ta it under the unemployment eempensation inzurance law. The
Baard also adopts, amends, suspends, or rescinds swch wles and ragulations a5 it
cangidars necessan and consistent with the unempleymant compensation ingyrance
-2,

Informatian akout the Employment Security Board may be cbtained by any person upon
requast atthe central office of the Deparmment of Labor. Commisesioner's ofice, ether
by personal appearance or by wiitten communication.

RULE 1. FETITION FOR DECLARATORY RULING, AMENDMENT OF RULES
&, Procadyra

1. Ay interested person may petition tha Yemiont Employment Security
Board, Departmant of Laber, for 8 declaratory ruling as to the applicallity
of any provision of ChapterHef Tile-2-ofdhe Memont Slatules
Aemetated 21V S A Chapter 17 or of any rule or order of the Vermoaont
Ernployment Secunity Board.

The petition rust cantain sulficient facts from which it can be determined
that a real question exists cancerning the applicability of any provisian of
said law of of any rule or ordar ot the Wermont ermployment Security
Eoard to the petitipner and that a declaratory ruling by the Board would
tesnlve the gquesation. The Board shall consider the pelilion and wilthin a
reazonable time shall:

(aj lssue a declaialory ruling;-oF

[t Moitily the petitioncr that no declaratory raling is tc be issued; or
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(&) Set a reasonable tirne and place for heanng aigument upen tha
matter and give reasonable noliication to the petittonar, and any
other parsan or persoens namad as g party to the procesdings, of
the time and place for such hearing and of the issue involwed.

2. If & hearing as pravided in (1] (ch abave is conducted, the Board shall
within a reazonakle time:

{a) Issie g declarstony suling, or

=)’ Motify the petitioner that no declaratory raling is e e issued,

B. Fartias

When a declmatory raling is sought, all perscns shall be made parties wha hava
o chair-any declared an intsrast wiskieh-that would be affected by the declaration,
and no declaratory ruling shall prejudice the rights of persons not parties io the

prrocaeding.
c. Amendment

In addition to seaking a declaratory ruling, any individual may reguast that the
Rules of the Employment Sesurity Board be amended. The Board, in
consultation with the commissioner Commissioncr, shall consider and act on
such requesl consislant wilh the reguirements of the Yermont Administrative
Fracedurses Act, as =gt forth in 3 V.54 Sectess §§ 617-849. The Boar: may
also initigte nelermaking in response te g petition of 28 or more parsens in
accordarce with 3 W.5.A. Section 8231ic}.

RULE 2. DEFINITIOMNS [Definitions rearranged into alphabetical order]

Exvept whera the contaxt clearly requires otherwise, he definitions in Ghapte ot
Fitle 2 eHheMarmon=Stabutes Annolatzdend-sestieon 80 ol Filed-efthearmont
Statgtes-Arnetated, 21 W.5A Chaple 17 and 3% 54 § 301 shall apply to the terms
uead in thesa rules.

& “fdditional claint means an application for determination of eligikility for benefits
which cartifies to the ceginning date of 3 period of uneriployment falling within a
kenafit year provicusly established, for which & continusd claim or claims may be
filed, and which follows 5 perod of employment wsiek that ocourred subsequent
to the date of fil ng the last rev, transitional, additinonal, reopened, or continued
claim.

B. "Adrninistrative law judge.” or ALY, means the appellale heaning oflicer
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identifisd by 21 % 5.4, Sectian § 1348 as the appaals roferee.

‘Business day” means Monday through Friday, szeluding state and federal
hclidays.

"Clalm for benefits™ means 8 wew, transitional, additional, recpened, o contineed
Claim.

"Claimant” means an individual who has fled a claim for benelils with the
Unemployment Insuranse Claims Center,

"Commissianer” means the Commissioner of Labor ar his or her authorized
representative.

"Continued claim” means an applisation for benefits widsh that certifies totha
cormpletion of & week of wtal or partial unemployment.

"Demestic service” meansz sarvices of a household nature inor aboud 3 pavate
hore. In general, services of a household nature include sevices perlormed By
a cook, food semver, butler, housekesper, child care provider, janitor, laundarer,
carstaker, gardensr. graom, chauffeur ead- of porsanal care aftendant. Service
uf @ howsehold nature does not inclide such services as private secretary, tutar,
ar libraan evaen though pardfonmed in the employer's private bome,

"Employing unit”is, ir addition to the definition in 21 V5.4, § 1207004}, tha entity
that benefits by the employess’ services and provides the husiness purpose for
which the employvees waorls,

"Fmployment office” means any office maintained by of the Vermonl Depaolmen
ot Labar, alsg known a5 a carger resource center, redicnal office, or Amedcan
Jok Centar.

"Fraud”is the conduct cescribed in 21 V.5 A, Ssstien § 1347(e); the ntenticnal
misreprasentation or failure to cisclose a material fact, with respect to the
pErst’e claim for benefits, whether or not benefits are paid.

"Full tirme" wark means 35 or mone hours of work inoa week,

enumerated in 1. 5.8, & 371(a).

"Intarasted parting” — Interesked paries =hall include he claimant, the claimant’s
last separating potentiaty liable employer, and in the case of an appeal undas
Rules 23 225 ar 23 or 24, the affected employer and the Unsmighoyment
Insurance and Viages Civision.
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*Mewy claim® means an application far the establishment of a benestit yaar, a
detennination of eligibiity for benafite, and a debennination of a weekly banefit
amount,

*Fegistration for work™ means that an individual has provided the Department his
or her narme, dsual occupation, correct mailing addrass, and sush othar
information as requiresd by the Commissioner and has declared his or her
availability for suitable work. The registration for work shall continue in effect fur
gs long as the individual continues to repert in intervals of one week, unless
otherwize directed. The registration e work will larminale on fie date the
clairmant fails to:

il report at an amploymant offics as directed;-ar

2. complete required applization(s) designed to facilitate job referrals as
directed; or
4, contact tha Unemploymant Insurance Claims Center ar cther

Departmental unit as directed; or

4. refgiskar far work throuah Wernmont Job Link oF other emplayviment senvice
as directed by the Commissioner;

unless good cause is shown for =uch failure to act as directed in subsections 1,
2, and 3. and 4 above, on the date he or she again becomes attached to 3
regular employer or on te date he or she notifies the Unsmplayment insuranoe
Claims Centar of his or har unavailability for work.

'Recpened claim means an application for determination of eligikility for benefits
and which certifies ta the beginning date of 8 penod of unampeloyiment failing
within & bensfit year previously established for which a continued claim or claims
may be filed, and which fallows & break in the claim series pravinushy
axlabished. dog W illness o disability, disqualification, unavailability, or failuna to
report for any reasan otaer than re-employment.

"Transitiohal claim” reans an application for determination of zontinued eligibitity
for benefits which that initiates the establishment of & new benelit year withouot
interruption in the payrment of benzfits.

"Wages” 593ll have the same meaning as in 214 5.4 § 130712},

“Wages paid’ includes both wages actually received by the werker and wages
snngtructively prid. Wages are constructively paid when heyv sre Deeredited e
the-sosouwnt-of-cresataparorawarkerwithoubamnye substantial restrction as to
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the—HFHE—ﬂr—FHaHHEFaf—pﬁymenE&Faandlﬁ-aF—upEH whrah-pﬂ rmem—ﬂ- o be-nyade:
T

3i-Eracgh-within-the-warkor e
althougb-not-thenactually-recuced-to possession- |mmed|atel_y available to tn the
worker upon demand.

. *Week" shall rrean the seven conzecutive days cornmencing at 32484 12:00 &M,
Sunday and ending 12:00-midnight 1158 P.M. the following Saturday.

W, “Work search” ineans a bona fids altempd to find work by mmaking &t lesat three
valid job contacts during any week for which the claimant files a <laim for
benefite. Tha wark eearch requirement may be waived in the followng
circumstances:

1. The claimant is a member of a union that requires its members (o seek
work thinunh an intemal hiving hall to not lose good etanding o
membearshio;

2. The claimant is working reduced howrs in accordarce with 2 Short lime

Compensalion Program approved pursuant to the terms of 21 W 5.8, §5
1491 — $455; or

3 The claimant has a return to work date within a timoframe specificd by tha
Commissioner.

RULE 3. POSTING AND FURNISHING NOTICES

Every employer, as that termn is defined by 21 V.54, % 1301(3], {including every
employing unit which has, wih the approval of the Commigsioner, become an
empleyer by gleclion under hie provisiens of unemploymenl sempensation
insurance law) shall post and maindain prinked notices 1o S Workars ina
conspicuous lecation Tn the workplacs informing them that it s liable for
contributions under the law. 5ach notice provided by the Depattent shall be
posted pursuant to W.S.A-21, Section 271 W54 § 1346, Ne-skch-netizashal-be
posted or rmaintaired by any pecsen-oremploying-unibHiowiem-an
unemployment compensation accountnumberhas-not been-assigrad-by-the
Cormmmsioner ar who has ceased to be anemployer.

RULE 4. RECORDS

A Eact employing unit shall maintain and preserve for four years accounts and
records with iesuscl leowo kes engagsd in sub ecl employment and on-sukject
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ampHoyment which shall shows:
1. For each pay petind;

fa]  The date and totai amount of remuneration paid for sukject
amployineant;

(] The date and total amount of rermuuneration paid for non-subject
employment,

4] The beginning and ending dates of each pay period; and

(d)  The beginning and ending dates of such subject employment and
such non-subjoct cmpleyment,

2 Fer each worke::
[an Mame, addess, aad social security account numkber;

(b}  Hlace of employment, including the physical lecation at which the
work i3 perfomed;

i) Haomarly rate of pay of saiary amount and the frequency of payment;

id] Date an which worker was hired, or retumed to work alter a
temparary layoff, and date separated from werk and reason
therefar;

[E] Tha achual days wionker paformeand serdices in employmsnt each
wiaek and tha actual numbar of hours worker performed services in
employmert each day,

[ Tatal remuneration paid in each quarter;

(90 Workers remuneration paid for each pay period showing
separatehy:

i, Money payrments [excluding special remuneratien. ;.
ii Special rermuneration of all kindz ehowing scparataly:
(ay  Money payments:

Bl Seaseraste Specific defail of and reasonable cash
value of payments in amy mediom other than money;

G
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ard

{Cy Thenstereotsuch-epecabremunzration; snd

{5 The percd or periods during which the sernices wena
perfamed for which the special remunaration was
paid.,

iii. The reasonable cash value of rernuneralion paid by the
cmploying unit in any medium other than cach, Le., lodging,
rocim and board, ete):

i, The amount of gratuities raceivad trom persons other than
hig ar har armplaying unit and reported by the worker to his or
her emploving unit.

W, Amcunt paid warker as al' owanoes or reimbursements for
hawveling ar other business expenzes, dates of payment, and
the amaunts of such expenditures actually incurred ahd
gecounted for by worker;

(hi  Whethar the warker is working an g full-time or pad-time basis,

Each Far each werker working parial or reduced hours, 2zach employing
unit shall keep ite payroll records in 2uch forn thal will be sessiblke for an
inspaction therecf ko determine with respect 10 each workar in itg amploy
who may be eligible for partial benedits.

fa) Wages 2amed for any week of employment;

tbt  Whether any week was in fact 8 week of less than full tims worl as
defined in Rule 2405 [L);

e Time lost not worked, if any. by 2ach worker and reason therefor.

An emiplaying unit having its principal pace ot busnese outside of Yarmont shafll

maintain payroll reconds, in accordance with Rule 4 A of these Rules, in this
state State with respect 1o wages paid to employess whi perlanm Same Sanvice
i this Stata, provided, howsver, that an out-of-state smploying unit may, with the
approval of the Cornmizsioner, maintain such payroll records autsids of the State
upen its agresmeant thial il will, when requested to do sc. funish the
Commissionar with @ true ang comres: copy of =uch payrell records within 10 days
or some other tims period as may be specified oy the Commissionear upon a
shicwing of hardship.
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D.C. Each employing unit shall make available upon request the following records and

D

doouments. to enable proper azsessmert of covered employrent under the
applicabla H-E- unemployment insurance lews and the associated tax liabilities:

ik Cheack stubs and cancelled chacks for all payments;

2. Cash rzogipts ond disburscment records;

3 Fayroll journal and time cands,

Ly General journal and general ledoer,

g, Copias of tax reports filed weth all fedzral and state agencies: and

B. Copies of IRS fonns W-2_W-3, and 10249,

Each employing unit shall make availablz upon request a valid workers'
compensation policy, i one is required by 21 V.54, Chepter 9.

RULE &. IDENTIFICATION OF WORKERS

A,

Each emptoyar shall asssfain oblain and confidentially maintain the social
security number of each warker performing services for it in employment,

If such worker does not have a gocial security number, the employar shall
reduest the worker to produce @ reccipt issued by an office of the Social Security
Administration indicating that the worker has filed an spplication for a number.
Tre receipt shall be retained by the worker.

Each employer shall report & workei's social security number in making any
repatt required by the Commissioner with reepect to such worker. |f the worker
has no such nurmbar, but has produced = rocsipt indicating that he or she has
flled an applicatian for gne, the employver shall, in making 3 report required by the
Cornm ssinner witt respect to such worker, report the dale of ssoe of Ues recaipt,
ite tarmination date, the add~ess of the issuing olf ce, and the namsa and address
of the worker axacthy as shown in the receipt.

RULE &. WAGE REPORTS AND CONTRIBUTIONS

A,

An employar 2hall, not Iater than the last day of the month following the clase of
cack calendar quarter, file with the Commissicnss on forms approved by the
Cormim ssioner a wage and conbribution repomt with respect to such calendar
quarter setling forth wages paid daring sach calendar quarter for cmployment to
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individuals in iks 2mploy.

Conlributions arc required of employers guarterly, and shall become due and
pavakbla on ar before the last day of the month aest following the quarter for
which such contdbutions have aconied, uniess the-ermplayarhas-been approved
for alternate paymanls as pravided-in-Rula-34 some other due date is specified

by siatute.

The first contribution payment of any emplaying unit that becomes an employsr
within any calendar quarter of any calendar yoar shali become due and payabile
an or before the lasl day of the month re=t following the elose of the quarter i
which it becams a subject employer.

The first cantribution payment of any employing unit whisk that elects to become
an employer shall, upan wiilten approval of such election by the Commissionear,
become dues and payabils on or befora the last day of the menth next follewing
the close of the calendar quarner swhich that includes the effeclive dats of such
alection. Such frat payment shal include conlribulions with respect to all wages
for gervices coversd-by euch alaction paid on or after tha effective date of
becoming an employer and up 4o and including the last day of such calendar
guarter.

The Carmmissicnor may advance the due date of an employers report and
cantribution to such a date a5 is deemed advizable upen finding—with-raspact 1o
a partisuaremployer-that the colection-efcardribtianswhish-have-acerued
during any comzleted or quarterly peried-may-be-sapardizad-by-delay
reasonable belief that an employer may e unwilling or unable 1o pay such
contribation.

Whenaverhe-Cormmissionar has, inwrilingadvised-an-empleyving unit-that it
hee-hesndetarminad no: to be an enpleye—erthatserdeespedormed for it do
rotsonstitue smployment, and a-legal eblgatien-ontheparaf such unit tn pav
contribut ens-is-thereadecestablishod Despite a prior written deterrrination by the
Connnissions of 2n employing unit's contibution rate or that an enrploying uni
is not liakls for contributions, accrued contributions shalt become due and
interast shall accrae therecn fifteen days affer such ermploying unit iz infarmed of
ita liab lity or corrected conrrilbution rata,

When the regular paymert day for a contribubion falls on a weekend of legal
holiday such cantriautiors zhall be due and payakle on the fitst kegular husihoss

Payrrent of contriochiors received through the mail shall be decmed to have
bean made and recerec an e dale showr by the poetrnark. Payiment made by
electranic fund transfer {EFT) shall be deemed to have been paid on the
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exccuted date or the sdvance dets selecledrete-exseodtheduadate farsuch
yualer, Payments imade and recsived after the dus date will be considered
delirgueant and subject to intarsst accrual.

The Commissioner may-where practical zhall reguire employing units with-25-oF
rere-employess 10 file all reguired repots and pay amounts dues asrociated with
such filing, through glectronic means approved by the Commissioner. Upon 8
showing of hardship, the Commissioner may waive “he electronic filing

requirement,

In the event that an sssessiment of contributions made pursuant o 21 V.58 §
1230 o an administiative determinaticn made purspant o 21 V.54 5 13373

such cmployer shall not be entitled ta a recomputation of ite experience rating for
such prior rate year.

In the event an emplayer fails to comply with tha reporting reduiramants of 21

W34, 55 1314a o 1322 or this Rule 6., or if such report when filed is incormect o0
ingufficient and the employver fails to file a corrected or sufficient report withio 30
daye after which the Commiszioner requires the same by written notice, the
Comruissioner shall detarmine the amoeunt of contribution dus friom such
employer and the amaount of wages paid by such employer on the basis of such
information as may be avaiable.

FPayments received with a imely wane and contnbution repait shall e aaplied to

RULE

|Z'.'.l

the LN eontrlsutions due 5o that quarter, notwithstanding any outstanding
armounts dus by the respective emplover, Untimely payments {paymants
teceived outside of the time period preseribed by 21 W54 § 1314a/bY) or
payments received for delinguent amounts shall be applied to the oldest guarter
dobt in the following order: contribution, interes!, penalty, and fee and shall
proceed o subsequent outstandirg quarers, applying paymenis in the same
[TIAMNer.

¥. TEEMINATION OF ELECTION OF REIMEURSEMENT

[he Commissioner may, in accordance wiv 21 W. 5.4, § 132 10e{2)F), sithed
decling to approve an election of reimbursemsnt or terminate an erplovears
eleclion of reimburserrent when he ar she finds that doing 2o wonld be i the
kst interest of the urempleyment insurance frust fund,

YWihen the Gommissinner torminates an election of reimbuwrsemen:, the
Commissioner shall net by the employer of such termination no later than 30 days
prior to the beginning of 1he calendar quarker in wh'ch =uch kErrmination will
become e'feclive.
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RULE % 8. CAEHVALUE OF CERTAIN REMUNERATION

A

Each emplayling unit reguived W report wages and pay confributions thereon
under 21 .54, Chagler 17 of Title-21-o*the Merment-Sialues-trnsctated, whers
such wages nclude ramanaration paid in any medium other than cash (exeepting
board andior lodgingh, ghall estimate and determing such remuneration at the fair
marked valus thereof at the time such remineration became payvahle.

The easb) value of board anddor lodging payanle as part or all of the wages for
personal senvices of individuals in employment by any employer shall e reporied
and contributions paid thereon. Where the cash valae of such board andfor
ledging s agreed upon in 8 contract of bire, the amount so agreed upon shall ba
deemed o be the cash value of such paymeant,

In the absence of suck an agreement the cash value of such ladging shall be the
fair markat rants (FRMRD, a2 publizhed by the US Depatment of Housing and
Witan Development, for the county in which the job rasides, In the absence of an
agreement the cash valug of the board shall he based on the currcnt rate
establisived under the "Thrifty Faod Plan® by the WS0A Food and Mutrition
Sanice,

RULE 23. EMPLOYERS' WAGE RECORDS AND SEFARATION ATA

&

Every employing uni—ereashweek-inwhich-any employes shall have worked
lese-than-his-e-hernesmaboustomansfu L bme hows, shall furmish to such
individual its emrployvess, at bisarher the emr:lla*.rees reduest, of at the requast of
the Commissionar, a witten statement of the amount of wages earned and hours
wirrked in sech g weak.

Each emplover shall, with'n 24 hours after the worker is separated from his its
sarvice fpesranenth-elorandndefinite-period or for an expecied duration of
seveR-prrRere-Eayvs) for a permanent, limited, or indefinite perod of time. notify
the worker sftha-locaton-oli-the notice posted in accordance with- Rule-3 that
asuch worker may be eligible for unemploymeant haenefits through the Vermaont

Department of Labor,

If the Commissianegr finds that the failure of any incivicual ta file & claim for partial
benafits was fue to A failure on the part of the employer o bernish the individual
with intopmation advising hiem or herof his or ber right to fle & claim for
unempkoymenl benafits, or to eoercion o+ inlirmidalion exercisac by tha amployer
ta prereent the srempt fliling of such claim, or to the failure by the Commissicnear fo
dischasge his o her regponsibilites prompthy in connection with such partial
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OE.

unermpleyment, the Commissioner shall extend the period during which such
claim may be filed to a date that be or she finds reasonakle under the
circumstansas which chall not be more-than-two-weeks aftar the-ingividual has
received such written statement; na-less-thar-orz-wesk-afterany-of the azouea
sperifisd-canses-dor e te-Faaralaire-has-bearemevad.

The term “mase separation” means 8 separation from employmeant (permansntly
o foran irdefinile period o-for di-espesled-doralivn-oFsessr - ne s dys) o
a pemanent, limited, or indefinite peried of time, at or akouwithe same time, and
far the same reascn, 1} of 20 ar mare porcent of tha total nember of warkors
emplyged in an establishment, 2) of 50 or rrore percent of the tetal number of
workers empleyed inany division or department of an establishment, or 3)
notwithstanding sither of the foregoeing, of 25 10 or more workers employed in g
single astablishment. In such cases an employer shall file with the
Coammissinner ang the Nepartment of Labor's Unemployrmeant Insurance Claims
Canter, & notica of such mass separation. Such notice shall ba filed not later
than 24 hours after such separation. Upon request by the Commissioner, such
amployer shall fumish to the Commissioner paalingnt infoanation necessary o
astablish *mass separaticn™ unemployment claims, Such information will include
bt is nat limited to the folowing: irdividual names, sacial sacurity numbxars.
mailing addresses, and any separation pay of the affected workers.

In case of total unemployment due to strike, loskeut, ar other Bbar disputz, the
emaloyer shall, within 24 hours, file with the Commiss aner and the Department
af Fabor's Linstmalaymant Insurarae Claims Center, n lisw of mass separation
notica, a notice setting toith the sxistence ot such dispute and the nurber of
warkers affected. Upan request by the Comimissioner, such employer =hall
furmish lo the Commizsioner the names, social sseanty numbers, mailing
arkdrazses, and any separation pay of tha workers ardinarily attached to the
department or the eslahlishment whera unemploymsant i cawsed by strike.
l[oekous, or ather labor dispute,

It 1he Commissioner finds that the failure o any indivicual to Sile a claim for partial
benefits was due-to a faillure on'the aart-of the employer te furnish the individual
witht information advisiog hirn-oF herofhis-or-herright to-fite & claim for
unemployment benefits, or to-cessciomnarintirrdation-exarcised by the employer
o prevent the promgt filing of such-elairm-aH-oshe-failure-y-the-Commissionss to
fischarge his rrharrespensisdifisepeampthein-eosnastion with-soch-padial
unampleymans the Gommissionar-shal-sstend-the-periodduring-whizh sush

claim may be filed to a date which shall not be more than two weeks after the
individual has recsived such writlen staterrent; nor kss than one wesk after amy
of the above specified causes for failure-tofile-a-claim-has-been-removed.
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RULE 8.10. SEPARATION REPQRTS

&, When an individual files a new claim, he ar she shall furnish to the Commissioner
all informmaticn the Commizsionar reéguires concerming hls or her prior
employment. The Commissioner, when necessary, shall requast employment,
geparation, and wage information from the claimant's basa period employar ar
ermployars an a form designed for that purpose. Cwery such employer shall
furmish o the Commissioner employment, separation, and wage infomaticn
necessary for the determination of the claimant's entitlement to Benefits within 10
daye of the date such writen or verbal request is made of the employer by the
Commissioner.

E. When an individual files an additional claim, the Cornmizsioner shall request
armployment and separation information fror his or ber last employer or
atmployers, on @ form designated for thal purposs. When reguired, the employer.
or employers, shall furnish ta the Commissioner the information within 10 days of
the dade such written or vethal request is made of tha armplaver by tha
CoHnmissinner,

C. If an employer fails to respond within 10 days of the date the Commisaicner
makes a written or verbal request [er employmenl, ssparation, andfor wage
information with respect o a claimant, orif such mspanse is incomplete or
inadequsate. the Commissionar shall deterning the bencfit rights of the claimant
upon such infermation as is available.

il A detemmination shall b2 final with respect 1o a non-complying emplover as
to any charges against Bis the employer's exparence-rating record far
kenefits paid to the claimant befora the week following the receipt of Bis

the employar's reglhy.

2 and-hie The employer's sxperisnce-raling recerd shall nol be raleved of
those charges unlessthe amount of bensfits is recovered from the
claimant ar unless the Commissianer determings that thoe failure (o cormgly
was dug [oan unavoidabla assider-ermistalke Circumsiances.

[

Any required responses to separation reports received after the tentr day
fronn the date of the mailing or personal delivery of the request for such
information will subject the employer 1o 8 penalty as prescribed under
Section 1314 of Tte 21 of the Vermont Statutes Annotated 21 V.58 &
1314

RIULE #4211, CLAIMS FOR BEMEFITS

A An indridual zeeking to claim benelits o 3 wees of 10tal of patial

I3
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unernploymend shall contact, by telephone ar olher aporeved metaod, the
Uneatmployment Insurance Glaims Center te file a new, additional or recpened
claim for benefita. The effective date cstablished for 8 new, additional, er re-
opened clam [or bensfits will be the Sunday immedistely praceding the date tha
clairm ig filed, The effective date for 8 transitlonal claim filed within 13 days of the
Rrior claim oxpiring will be egaal te the day fallowing the benefit year ending date
of the expired claim. Such effective date shall also ha used for punposes of
establizhing the claimant's maxirmiem weakly benefit amount. Onee  aninitizl
claim for bensfits s filed, it easset may cnly be withdrawn if the Commissioner, in
his or her discretion, determines that doing so s in the best inlerests of [ustice
and fue process. Mo initial slaim may be withdrawn once & weekly claim for
benafits has been filed.

An individual's liesl week of total or partial unemployment following a saparation
froim his ar her empleyrent shall begin on the first day of the wesk in which the
individual fiies a now, additional,_or re-cpened claim for benafits,

The Sommissioner may, as a condition af eligikilily and/er continued elicibility fur
benefits, raquirs that a totally or partialy unemployed worker:

1. Provide documensabon sufficient to eslatdbsh e worker's identity—sme;

= Whthin 110 days of apening of reonening a slaim, register with Yermaont Jok
Link or other work search service as directed by the Commissioner;

3. Farticipate in recmplayment services as ardered, and,

4, Farticipate in work search activties as directad;

B, Frovide the narms, aed telephone number, address, contadst person,
methad of contact, and name of [ob applied for ol afl 2mploysis the woker
contacted whon searching for work during any week in which benefits are
claimead-;

5. Hrovide timely responses to any Departmental rsquests for infamstio

T Beap lhe Dapartment nformed of any change in mailing address,
lelephona number, or other contast method; and

8; Reside and be physically localed within the United States or Canada. as
further defined by Rule 13,

I careder 1o eatablish aligibility for henefite for weeks of tetal o0 parlial
unertployrment, duriag a continuous period of tolal oF partial unemployraent, ha

Let
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claimant shall, except for gooad causa, file a cantinued claim for benefits within six
days of the week ending date being filed.

! The Commissioner, for reasons found to constiuto good cause for o
claimant's kilue o e a wesekly clair for unemployment benefits, may
accept a continued claim for benefits for such claimant, efferthee 53 of the
tirme: specificd, if such continued claim for benefils is filed at the first
available cpportunity but within thireen 13 days of the last day of the week
being fil=d.

2. A claimant wha becomes il or disakled, after filing a claim for benefits,
rmay cartinue his or her claim by maik internet: or by telephone olhar
approved method or through 3 designated representative, provided such
continued claim is filed at the firat available opporunity but not later than
Ehirty 30 days of the lasl day of the week being filed and provided
satisfactory evidence of sugh illness or disability is produced.

& The times specified in subsections 1. and 2. above may be exended if the
Commissicner, in his ar her discretion, deterrmines that doing so s in fthe
best interests of justice and due process.

E. A continuead claim for benefits shall be made on either a form provided by e
deparment-by-mail-by-telephone, Uepartment via the internst, or by othar
approved method, setting farth: 13 that the elaimant continues his or her claim for
bensfitz; 2] that the claimanl was lotally or partially unemplcyad; 3} that durng
the pericd for which the claimant files a claim he or she performed no work or
garmed No wages except a5 indeated roported; <} that the claimant is akle to
wiork anel available for work: §) that the claimant has looked for work a3 directeds;
and §) such other infermation as is requlred by the Commissicner

If a weskly claim is determingd to have been fraudulently filed pursuant ta 21
W.S.A & 134700 and (2}, such weekly claim will be subject to a 15% penalty.
Such weaakly claim will also ba subject to the imposition of a penalty week,
repardless of whether the ola m resulted in the payment of 8 benefit or not

[T

RULE 412. BENEFITS DUE DECEASED CLAIMANTS

Upon the death of any claimant who had filed for Benefits, and in the avent it is found ky
the Commissiensr that the bencfits have accrued and are due and payable to such
clanrnant and remain wholly or paiztly unpaid at the time of such claimant's death, or i
the event there have ocen issued and vnpaid one or more hanefit checks, such benefita
shall, upon application te the Department, be paid o the duly qualified adminiztrater or
gwecutor of the estate of the deceased claimant. IF iLis shown ko the satisfaction of the
Commissioner thal tyere is na executor, and no administrator has besn appointed, and,

LM
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in all probability no administrator will e appeintzd. payment of such benafits may ba
made to the survking spouse or asxt of kin of the deceased claimant upon application
for receipt of such benefits, dua regard being given to the fallowing erdar of preference:

the surviving spousse o sivil unien partner
cnildren

parents

urothers and sisters

other relatives, conzsistant with 14 V.54, § 314,

g G

The Commissionar, however, 15 not baund to follow such order of preference 1§ the
game shall appear Ineguitakle,

&y person, cther than the duly qualified adiministrator er exacutor of the estate of a
decensed claimant, claiming benefits which that are due and payable to such claimant
shall make written application far such henefits, which applicalion may be suppariad by
an affidavit setting forth the relationship of the person claiming such benefits to tha
deceased claimanl. Said affidavit shall alzo =et forth that said claimant died intestate,
and that no administrator or executor has been appointed. and that there is no estate for
administration,

Fayment made in accordancea with the raquirements of this rule shall. for all pumposes,
be desmed to have besn made to the person or persans entitled thereto and shall fully
discharge the furd from Rability for such benefits.

RLULE 42 13. INTERSTATE BENEFIT PAYMENTE

A, The Fallowing rale ehall govemn the Commissioner of | abor, in-his-arher
administrative to ensure cooperaticn with other Stetes slates adophing a zimilar
regulation for the payment of benelts to interstate claimants.

B. Diefinitions;

il "Interstate Renafit Paymean: Plan” means e plan appoved by the
Mational Aesccigtion of State Waorkforce AQencies or sUCCessor
arganization under wh ch benelils shall bo payabls to anemployed
individuals absent fium lhe Slate-farStawesy state or stales 'n which
benefit credits have heen acournulated.

2. “Inlzislale claimant mezns an individual who-slaims-bepefits-vaderthe
unempleyrer-Retanse-law of one or more lizkle-States-throcgh-the
facilities-of-ar-agert-State— The term “interstate-slaimarpt shallbrotinelude
amipdividualbwho customarily commutes-frer-arasidence-to-an-agent
Siatetoswark-in-adiable Slate unless-the-Compriesionerof Labor finds that

I
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of relevant facts perlaining Lo egch claimant's [@ilee o regisbar for work ar
raport for reemployment assistance.

&H. Appellate Froceduns

£l The agent State Verment shal afford all reasonable cooperation in the
taking of evidence and the holding of headngs ir connection with
appealed interstate benefit clains.

2, With respert to the ime limits impased by the law of 8 liable State upon
the filing of an appeal N comeclon with a disputed bensfil claim, a0
appaal made by an interstate claimant shall be deemed to hava been
made and communicated to the liable State on the date when it is
recaivad by any qualified officer of the agent State Wemont Departmerit of
Labaor.

3. The liable state shall cenduct hearings in conneciion with appealed
inlerstate borefit claime. The liable state may contact Vermaont for
assizglance in epacial circumstances.

H-l. Extensicn of Interstate Beneht Paymenls o Include Claims taken inand for
Canada.

This rule shall apply in all provisions to claims taken in and for Canada.

RULE 43 14. BENEFIT AFPEAL RULES PERTAINING TO ADMIMISTRATIVE LAWY
SJUDHGE (A L]

&, Filing-of Appeal:
1. Method of Filing:

A paily appealing a benefit detemmination must file wi-sadd-emplayed
by-the-Cemmissioner a wittan notico of appeaf with the Unemployment
Insurance: &ppeate Unit of the Department. The appeal may be submitted:
13 by LS. mai! to the Dzparttnent of Laber; 23 by e-mail srotherelectionic

mresionar 3 by facsimmile: ar 4 in persan at
ary office of the Department of Labor, or §) cther mathod approved by the
Cormmissionesr.

B. 2. Time of Filino:
The: notice of appaal must be filed within thitty (300 20 calendar days rorn
the date of the kenafit deteminatian.

[
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Form of Apoeal:

Appropriate forms ef for filing such appeals shall be presaibed by the
Boad Department and may be obtained from the central office of tae
Diepartment, & at any empleyment office of the Vermaont Department of
Labaor, ar at higpdlaber.vermont.gow,

Use of a prescribed forrm is not mandatary ta initiate anappeal. Sy
writter nofice that eoffisiontsy clearly identifies the appellantand contans 8
purrent telephone number, mailing address, and other information
requested by the Commissioner, and lhat may be construed as an sppeal,
filad within the prescribed peiiod, shall be deemed to initiate an appeal
and will constitute an appeat from such determination.

Execution of Appaal by Authorized Agent:

With-the-sxseptonofappealsfiled by e-mailorotherelestanis-method-approved
by-the Commissionar-the nolice of appeal-shal-ba-sigred-by-the parly appealing
er-his or her authorized agent. If a notice of appeal 1s sighed filed by an
appellant's authorized agent, fne name, mailing address and telephone number
of tha appellant shall be set forth in the dppeal decumsnt followed by 1Re
signature ef and name o the authanized agent,

hEultiple Appesl

If an appeal from a bonefit determination involves mere than ane claimant on the
same issue, the appeal may ke filad by the individieal claimants or on their behalf
by an authorized representativa wha shall, tngather with tne appeal, submil & lisl
pontaining the names, and addressas ard identifying intarmation required oy
subsection A, 3. above of all claimants: whi are parties to the appeal,

Motise of Appeal:

& copy of the nolice of appaal shali e mailed by the AL Unemployment
[nsurance Appeals Unit of the Vermont Department of Labor to the ather
interested parties to the delerminalicon shisk that is being appealed in
accordance willy subrseclian [, bolow

Procesdings in the Gaze of cate Filing of Appeal:

If it appearsta s delemmined by the AL that the appeal was not filed within Lhe
time alowed by law, an orded inay be antered raciting the essential facts which
that establish the failure to file the appeal within the tirme allowed and dismissing
the appeal. A copy af such ordor shall be mailed to each ol he nlenestad

n
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parties. Any party objecting to the order may, within ten (103 days afler the dae
of the mailing of the order, request that the arder be reconzidarad and that the
matter be set cown for hearing on Seth the timalineas of the appeal. ard-the
merits. nwhich eventsoch-matershallb-be-sshedulad for-hearing on both
issuss, W the appeal is found bo be timely, a hearing on the merils shall be
schecdulad.,

Motice of Hearing:

Heaiing on the appeal shall be held by elephone. f the AL determines that an
in — parson appearance iz required to ensure a fair hearing, he or ghe tha Al
may arrange for a party or parties to appear in person, Denial of an in-parson
hearing request by an AL may be appealed o the Commissionar in writing
within five days of the danial. The decision of the Commissicner shall be final.

Notice of hearing shall be mailed to all interestec parties at least six days befars
the date of heandng.

The notice of headng shell give the docket numbor of the case, address of the
claimanlish and empleyers) invalved, the date and time of the hearing, and the
asles 1o be considerad on the appeal.

Special Notice Required:

Whenever an appaal invalves the gueslicns as to whether the services were
performed by the claimant n employmert or for an employer, the AL shall give
not ce of such issue and-thapendancy-ofthe appeal 1o he employing unit
concorned, as well a5 to all interested paries, and such empaying-uridchal
thenc&furth be an interested-parky-te-ssshapeeal that cmploying unit shall be
aiven an opoorlanily o panlic pate in the appeal.

Mon-Paticipation of Parics, Continuances:

If a party fails to participate in & hearing before the AL, the Al shall
noverthe ess procesd with the heaning; the, The AL shall reviaw tha tile and
record and question any garty: and cther wilneases who may be present.

The: ALJ at his or her digeration, may continue or recpen a nearing for good
cause., and-shalluse-bisorherbestudgament a5 to when-a condnuance of

ranpering-afa-heardngshalbbegrmpted: Motice ol trme and,_dale, and slaces

{where asplicable) of the reconvening of the hearing zhall be givan by the ALJ to
the parties or their representatives. [f neither party parlicipates in the hearing,
then the ALJ shall make g decision bassd on the pforpmation contained in the
regort.
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Hearing Before AL

1.

[
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All hearings before an ALJ shall be conducted informally atd in sush
manner a5 to ascertain the substantial rights cf the pardizs, All izsuss
relevant 1o tha apgeal shall be considered and paszsed upon. The
interested parties may present such evidence 3= may be perinent. The
ALJ may examine or cross-examine all parties and witnesses,

All parties and witnessas shall bastiy under oath or-aftivnation. Hearsay
evidence shall be atlowed; however, any abjection to hearsay evidencs
shall ba noted by the ALY and addressed in the ALLs wriitten decision.
Mates or recardings taken by the claims adjudicator of cusiomer senvice
renresentative shall also be allcveed into evidence, subject to the same
hearsay objection, and if objected {0 sqall be addressed in the ALJSs
wiittan decizion.

The parfies and their representatives will be provided with any rel=vant
documentarny evidence prior o the heardng, They may examine of crass-
examing any ather party and the withassea: and explain ar rabut any
evidance,

The ALJ may take such additional evidence as is deamed necassany,
provided that whare adaditional evidenos is 50 taken, the parties shall be
fivan an Jpportunity of examining, cross-exanmining, and refuting such
evidence. An cpportunity to present argument shall be affordad the
partizs, which argument shall be made a part of the recand.

Wihere a party is nol representag by coonsel or ather agent the ALJ shall
adhvise said party of his or her [ghts, qid the party in exarmining and cross-
Examining witressaes, and give the party swery asaistancs campatib e with
the impartial discharge of the ALJs duaties.

Following the conclusion of a hearing, the ALJ shall without undue delay,
rendder dnd issoe a decisien. The decision shall be inowriting and shall be
signed by the AL 1t shall st fortk the findings of fact with respact 1o the
appeal. the reasans for thoe degision, ana the dogision, A oopy of the
decizian shall be mailee or delivered o each pady to the appeal, including
the Wermont Department of Labor Unemployment Ingurance and Viages
Divizion.

All testimany producae at the hearing shall be recordad by the ALS bt
need nat ke rranscribed, vnless the decisior is appealad to the
Cripleyrrent Security Board, Mo panicipant in ihe appeal hearing is
permitiod to record the proceadings. The Commissioner may seview audio
recordings of hearings at any time.
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X Recusal of Administrativa Law Judge S8 from Participation in Hearirg:

No ALl shall participate in the hearing or disposition of any appeat in which he or
zhea has an interest in the oubcomes of the proceedings, oF Ras hag any direct
participation in the determination appaaled from, e has any athor interest or
prejudice that will irmpair a fair and imgarizl heaing, or will give the appearance
of hiag. No ALJ shall paricipate in a hearing involving a relatve, frienc. or
nzighbar,

Challenges ko the inkerest or prejudice of an Al 1) may be presanted toike
Commissionar,_in writing, at any tima prior to the heanng or the date of final
decision of tha ALJ; 2) may be presented to the Employment Security Board in
accordanca with the pre-hearing filing requirements, and shali becorme & parl of
the record of such hearing.

Molice ol any action on a challenga to interast or prejudice kerein provided shall
he given o all interested parties,

In the event the challenge is made pricr to the hearing and is nol heard
irnmediately or is referred 1@ the Boartd. the hearing of the appeal shall ba
continved until the dispesal of such challangs.

The AL sh:all cause all parties to be notified of the new date set for such hearing
by mailing a notice of continued heating to all parties to the appseal at least siy
days before the date set for the new hearing.

RULE 44 15, BENEFIT APPEAL RULES PERTAINING TS THE BOARD
A, Appeal from Decision of the AL

1. Metkod of Filing: & party appealing frem a benefi; decizior. of the AL
shall within 30 calendar days of the dete of the decisien, fie an appeal
with the Board at the Department of Labor.  1he appeal may be submitted:
11 by U.5. mail to the Departrment of Labar: 2) by e-mail oretrer elestrario
method-approved by the Commissioner. 3) by faesirile. or. 4) i persan al
any office of the Department of Labor_or 5; by ether methed approved by
she Comimissionsr,

2 Farrn of Appeal: Any written actice that extfisiantly clearly and legibly
it the appellant, and containg 8 lelephone number at which the

appellant can be reached. mailing address, or othar information requested
iy the Commissioner. and that may be construed as an appeaal, fled as
above orescribed and wilhet the prescrized pariod, shalf ke desmad to
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initiate an appaai “rm such decision.

3 Execution of Appeal by Authorized Agent: With-the-exeeptionsfappenls

filed by email o olhesr ekctroasteteepereesc- by o Do o

the nodice-of- EEMEH%E%MHMWHQMF
authorized-agent: If 2 notice of appeal is s-gred-by-the-autherized sgent

stiha-apzelant filed by an appellant's authonzed agent. the name, mailing
address, and telephone number of tha appellant shall be 22t farth in lhe
appeal docurnasnt follmeed by he signatute and namea of tha authorized
anent.

4, Acknowdedgmant of &ppeal: A written acknowledgment of the notice of
appeal shall be mailed by the Clerk af the Baard to the partiss interested
in the decision whicie lhat is being appealed,

5. Multiple Appeai: Intha ovent of an appeal fram a decision of the AL
imyohving more than one claimant on the same izsue, the appeal may be
filed by the individual claimants or an thelr behalf by an authorized
representafive who shall, togaether with the appeal, subimit a list sontaining
the nameas - ard sldressss and identifving information reguired by
subsection A, F ahowe of All claimants; who are parties to the appeal.

Motice and Place of Hearng Before the Employment Seauority Board

Upon the scheduling af any hearing before the Board, notice specifying the time
and place of hearng shall ke mailed at loast ter8 10 days before the dale of
the hearing: t all intarasted paries to the appesal. Hearings before the Board
shall bz held at Montpelier, Yermont or at such other place as the Board may
designate. The Board may continues 3 hearing to a later date upon request of a
party, ifthe Board finds gosd causs far such continuance: and if the Board finds
that & continuance wil not unduly prejudics the nan-requesting party. Upon
request, and for good cause shown, the Board may allow a party to appear by
phone,

Heoaring on Appesl to Board:

Exvept as olhenwise provided by Lhis rule all appeals to the Goard shall be hoam
upan evidanca in the record made before the AL ‘

In the hearing of ar agpeal on the vecord by the Boara, parties may present cral
anc writhen argumert sr-beth. Parties are encouraged to submit amy written
argament to the Board at lesst 24 hours in acvancs of the hearing. Mo wiittan
argament wil be accepted later than the close of the hearing.

The Boars nay direct remand the mattsr to the ALY to take additiotat cvidencs

L)
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necassary fur the oroper dizpositinn of tha appeal. Such evidence =hall be taken
by the &LJ in the manner prescriced tor the conduct of ear ngs or appeals
befora hirm or har. Upan completion of the taking of such additional evidenca, the
ALJ shall, at the Board's direchon, eilbwr issU0e a nevw decisiods ar retum the
cormplete recard imvolved in the appeal o the Board for ite decizion therson.

Cesision of the Board:

Following the canclusion of @ hearing on an appeal, tne Board shall, within a
reasanahle time, announee issue its dedigion with respecd to the appeal. The
declslon shall be i writing and shall be signed by the members of the Board who
heeard the appeal. It shall st forth the Fndings of fact of the Board, its
canclusicns thereon. its ruling of law, and its decision.

If & decizion of the Beard is not unanimous the decision of the majority shall
contral. The minardty may file & dissent satting forth the reasens fer failure to
Agres with the majority. Sopies of any decision of the Board shall be promptly
mailed or deliverad to all interested parties.

Within 30 days of the Board's issuance of any order, a party may move the Board
to reopen and recansider that crder Such mctions shall be granted only upon a
showing of plain armor, fraud, or newvdy discovered evidence.

Bipgualification Recusa) of 3 Board Member:

A member of the Board shall voluntarily eiequabfy rocuse himeelf or herself and
wilhidraw o any procesding in which Fe or she cannot aferd-a-fairand
impartial-hearingoreoasideration render an impartial decision or in which he or
she: hag an intcrest. Any party o 8 proceeding may reguest he disqualiiication
recyzal of a member of the Board by filing an afficavit with the Clerk of the Goard
stating with particularity the grounds upon which it is claimed that a fair and
impartial hearing or considaration cannot be or has not bocn accorded or that a
member of the Board has or had an interest in the oroceading. Such affidavit
zhall ha filed nn later than 24 hours prior to the hearng. The ssus aised by 1he
requast skall be determined by the other members of the Board.

Any actior taken on o challenge lo breinlesest request for recusal shall o made
part of the record of the proceedings and netice thereof givan the ekallanging

party paries.

Initiation of Review by the Bozrd on a Molicn of Commissioner:
Wper-ae-tritiation by the Commissioner, en-his-arherown-mation-siareview-by

the-Board of a-decison of the AL of g berefitcoterminationasprovided-r=4
YoEN Section 1249, the Board shall-allovthaepadiecanopperuni-io-be-heard

VT LEG #335987 v.2



hefora-ibwithister-0) days-notica thereof to-all parties-ipterestad. Upon motion
madsa by tne Commissianst & review may be initiated by the Baard of 8 decision
of the ALJ or of & senefit detarmiration. The Board shall make its findings of fact
and sonclusions based on the record. |n the Beard's disoretion, the interested
partizg shall ba given an opportunity (o be heard, after proper notice as set forlh
in subscction B above.

RULE 15 18. WITHESS FEES AND MILEAGE

Uponatidavitofawitness, slalng the numberoldayshe-has-attended and the-ameunt
: sh-he s entided |n the event a withess is subpoenaed pursuant to 21

W.5. A, § 1352 and appears in perscn, the AL or the Chair of the Board before whom
the witness was called 1o testify: shall certify as ko the attendansa of the witness and the
amount of the witness fees to which he ar she |5 entitled. Fees paid a witness shall be
in accordance with 21 %548, § 1382, Subpoenas will issua an request of a party only if,
in the opinion of the ALJ or Chair of the Board, the testimony of the subpoenaed withess
is likely to be relevant to a material fact at issue on appeal.

Mo withess fees or mileage shall be alowed a witness appearing at any hoarng wha
has oot heen eubpoenasa.

RULE 16 17. CONSOLIDATIONS

When the samea or substantially similar evidence s relavant and rmaterial ta the matters
in jggua in claims by more than cne individual the-same-ime-and-place-for considering
each-claim-may-be-fixad haarings thereen-are-einthv-sondustad a single record of the
proceedings made snd evidenca intradusad-with-respectto-one proceeding considerad
as irtreducad-irthae-othars 2uch clzims may be consolidated and heard at the same
time, provided that in the judgment of the Board or the AL before wharm the hearing is
hesld, such consalidation would not be prajudicial to any pariy.

RULE 37 18. STIPULATIONS

Thie parlies looan appeal. with the consent of tie ALJ, or the Board—astha-case may be,
may stipulate inwriting, ar for the record at the hearing, as ta the admitted facts. The
ALJ or the Board-—as-the-case-may be. may dispense with the taking of evidence and
the hea-ing of testimony and decids the claim on the basis of such stipulsted admitted
facts or may take such further evidence as is deoemed necessary o delerming e
matter
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RLULE 48 15 NOTICE OF BENEFIT DECISIONS AND APPEAL RIGHTS

Each notice by 8 representative of the Commissionesr, an ALL, or the Boardwhkich-is
requirsd-lo-be-furrissed of a determinatian or decision on a claim far benefita shall, in
addition to stating tna determination or decision and the reasons therefor, includz &
netice spocifying the paries’ appeal rights. The notice ot appeal rights shall state
clearly the piace and manner for fling an appeal from the determination or decision and
the period within which the appeal may be kaken.

RULE 48 20 INVESTIGATIONS

Whenever in the course of an appaal, it develops that investigation, inguiry, payrall
audit, or olber examination is necessary to aid in the determination of the caze, the AL
or the Board may request =uch investigation, inguiry. payroll audit, or aother examination
to be made through the Unemployment Insurance ard Wagas Division. Hearings on
appeal shall be continued ar adjoumed pending receigt of the report of auch
invastigation, ingulry, audit, or examination. The right to be: infurmed of and to inspect
and rebut such reports and fo conduct croes examination a8 to such avidance iz
preseryved to all interested parties to the sppeal.

RULE 20 21. WITHDRAWAL OF AFPEALS

Ah appeal may be withdrawn, in writing, ky an agpellant previded —hewevarthat the
wrbhdraval—af—an—apﬁaal—whethet by stipalation-eretharsise—shal-alwaye-be within Lhe

discretionofthe-Allorthe Board beforewhoem-theappealbs-pending at any t me prior
to the izsuance of a decision.

RULE 24 22. TRANSCRIPT FURNISHING

Upon request a-mehl from a decisio of the ALJ er the Bl::ar-::l -ary all interea-ted prarby

without charge, with 3 copy of the transcript of the pruceedlngs bl beforp the .ﬂ.l Joor
the Board. bnderro-siresmetances will @ cooy of the audio recording be provideds
esilhes parly- A party may, within the time frame allowed by Rue +46- 15. &, maks
arargamaess-totistente the audio recording st the-centralofice-atthe-Vermaont
Bepartrmert-efabar request an zudio recorcing of the beanng.

RULE 22 3. PROCEDURE ON ASSESSMENT AFFEALS

The Cammissicner, upon receipd of a petition o hearing on assessment of
contrib tions against an =mp over, shall refer tha appaal lo an AL whe snall selthe

[}
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same for hearing and notify the petitioner and other interested parties by first class mail
af the time and place of such hearing at least ten 10 dJays prior to the date et

Exzcept az herain olhervise provided and except as provided in 21 V8.4, Sactiore 5§
1321 and 1332, the orocedure =&t forth in Bules 173 14 through 19 22 relating to benafit
appeals shall be substantially followed whenever perinent and applicable in the hearing
and disposition of assessmeant appeals.

RLULE 22 24 PROCEDLURE ON APPEAL FROM ADMINISTRATION
DETERMINATIONS

Fre Commissionar-upon Upoen recaipt of anempleying unit’s petiticn for & hearing on an
administrative detenmnination affecting its rata of contributions, s right to adjustments or
rafund of contributions paid, its covcrage as an employer, or its termination of coverage,
the Commissicner shall refer the appeal to an ALJ who shall set the same for haaring
and notify tha petitioner and other [nterestad sanies by first class mall of the time and
place of such heariag at [2ast len 10 days prior o the data zat,

Froapt a3 harein cthenwize provided and except as provided in 21 W8 A —Sactien §
1337a, the procedures et forth in Rules 43 14 throogh 48 22 relating to benefit appeals
zhall be substantially followed whenever partinent and applicalls in the hearing and
dispusition of appea’s rarm such administrative determinaticns,

RULE 24 25. DISCLOSURE OF INFGRMATION

A Information from unemgloyimsnt nsurance records may only be madsa availahle
ter ary sl cllicerarpablisagenayabsd-ommmy-athorslala-or-losar!
geverrrrent A provided for in 21 W .54 §1314 or other applicable law. Prior to
any release of intomation the agency seeking the information shall agree to 8
memorandum of Lnderstanding that will, at & minimum, include:

1. The purpase “of which the request is made;

2. The specific in‘ormation necded,;

i Tk names and position of all officials whe will hawe access to the
information;

4, Methods and timing of the requess for infermation including the famat

usad, and the petiad of time needed to Furnisa the requasted information,
and the names and positinns of all efficials authorized to request the
infammalicn;

b
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a1 Fravisians for datermining aspropriate reimbursemert for the costs
ineurrad in previding infomation, including developmeantal costs
associated with furnisking dala W ha reguesting agecies and mgnitoring
sxfeguards to protect the infarmation;

B. A descripton of the sefeguardz used to ensure the information abtained
frer the Department will be protected against urauthonzed access or
disclosure. _and

5 7. Reporns The requirgrment that any reports and/or publications utilizing
canfidential data from tha Department will be provided to the
Comrmissioner for review and comment prior to release b the gensral
puklic.

& B. Infarmation collested undsr contrast or agrecment with the US Bureau of Labor
Statislics, ncluding armploysr name, address, operational description, and
armployiment data, is subject to the confidenttality requirements of Tedaral law.
Tha Cormmizzioner rmay authorize the shaing of employer epecific information
with other state agencies as permitted by 21 ¥.5.4A. § 1314 or cther applicabls
law provided it has been svoccesshully screenad by for confidentiality using US

" Burgau of Labor Statistice supplied-software approved methcdology. Information
that does not pass the confidentiality criterda of the US Buread of Lekor Statistics
et shall rot be released ko anyone. The Commissionar will decide the
faasikility of supplying suchk information based on the staff time available and the
curment workload of the Departmant,

RULE 26 26. APPROVAL OF TRAINING COURSE OR PROGRAM AND
ADBIHONAL TRAINING BENEFITS

M. This RBue shall govern the administration of Training Course or Hrogram requests
as they relate to the approval of training requirements set forth in21V.5.A.
Section 1343(a)3) § 1343(k}

&, Definiticrs:

1. An othenvise eligikie olaimant, for the purposes of 21 W54, Sectien §
15430, i5 & person who meets the requircrnents set forth in Section §
1343 excapt for the reguiraments of subsection (&) £3] relating to the
availatility and active soarch for work,

2. ‘T-aining course or prograra” as used ir this wle means

(@1 Cccupational or lechnical training that upon succozeful complation
ladls 10 & recognized conificate. or associate degres, ar skills or
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competencias needed for a specific job or jobs, ar an oecupation or
poocupational group as recognized by employers and determingd
prior tz trainiry. Basic education couraes, howeavar, which aic
necessary as a prarequisite for skill laining, may also be approved.

i Except during perivds whon the Extended Benefit Program
im triggesred "on" in accerdance with 21 W.5.4. Sectien §
1421, the tem "training” does net iclude pragrams of
instruction i a secandary school, where tha individual is
enmilled as a regular Full-time studend, intended to lead
toward a secondary schaol diploma.

) Training conducted by an agency, educational institution, or
employing unit whish that has been approvsd by the Yarmont
Department Sgency of Education te condust training programs.
Provided, howsver, that any agency, educational institution, or
emplaying unit whicls that is not subject to regulation and appraval
by the Deparlmant Agency of Education may be approved by fhe
Commissicner,

() Training directed to a high demand ococupat.on.

(d)  The Commissioner shall also consider if the training colree ot
program is haing:

i. Oifered by an emplaying unit that is other than the
emploving unil Liaining warkers far positians in its own
establishmsants, or

in. Funded wider the Warkforos Investraesst Inhovation &
Dppartunity Act.

a Creclining Qesupstion: A declining cscupation is one whess tatel nuniber,
az measured by the Oceupatianal Ernployment Statistics (OES), has
declined aver the last wo surveys and is projected to contirue to decline.

4, High Demand Qccupation: A high demand oveupation is onc that is
projected by the Dapartmant of Labor o have highar than average
openings statewide than all occupations or have a highor-than overane
oroawth ale.

5 Approwal of Training Course ar Program

1. A kraning course of pragram may be approved for an individual when the
Commizzicner detormines, as a primary reguisite, that:
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() Theindidual was indefinikzly separated from a declining
oooupation or haa besn invalunianly and indofinitely separalsed from
employmenl as a resut of peamanent reduction of operatians at the
individuals place of amployment—sad;

fbl  The individual i= unemployed and is unable to oblain employrent
through core and intensive services and has been determined by
workforce developmart division Werkforce Devaloprment Divisian
staff to be in need of training =ervices and has the skills and
qualifications to successfully complels he selected training
prograrm;; and

foy  Suitable work in lhe individual's usyal ocoupation does not exist o
the dermand for such iz substantially diminished. Wsual acoupation
shall mean tha type of wark for which the Individual has cuvent
skills and which is most reasonably related 10 tha individaal's vwork
axperience and quallfications,

2. & training course of program may ofhenviss be approved for an individual
whn fdnes not mest the above requiremnents if the Commissioner finds that:

fa} the fraining iz funded under a WIOA pragram;

(b thetraining is i 3 high demand occupation;

1] thie individual is unlikely to obtain other suilable employment based
on his or her currend skill levels: ar

{cdy  the training will result in substantial enhancernent of marketable
skills and earing potontial.

Weshed of Making Applicatian far Approval — Any claimant whao desires approval
af training shall make a written apelicalion o e Cammissioner setling out the
follewing,

. The individaul's mos|iecent emplayer, his or her occupation with sush
employer, igason ha ar she is no longer employad by the emplover and
the last date worked for the cmployer,

2. The rature of the training or retraicing course he or she is attending or
intocnds to attend;

3. The nare of the lraining facility nrof the employing unit providing the
training o fetraini g,
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4. The: boginning and ending date of the training ar retraining course; and

a3, The type of jobe for which the claimant will qualify at completion of susch
HETTE

Individuals rﬁrFWlng unemplnyment renefits shall, upon request, provide the
2 Unemployment Insurance Division with
evidance of satisfactony prograss in the training progearm,

Dranial of training course o program approval for a claimant by the
Cormrmizzioncr shall be: final. Howewer, any claimant who disagrees with a
denied apprroval may request within 30 days of such denial a review by the
Commizsioner.

RLLE 26 27. ADDITIONAL TRAINING BENEFITS

A,

This rule shall govern the administration of Additional Trairng Banefits (ATE)
provided under 21 W 5.4 Seclion £ 1471,

Refinitionz:

1. ATE: Additicnal training kensfits (ATEY consist of up to 268 weaeks of
benefits available to an individual who has exhaosted all benafits available
under 21 W5 A 5 1340 regular benafits) and any cther fedarally funded
LnEmployrent compensation or trade act benefits and is enrclled ir and
making eatisfactory crogress inman approved training course or program.

2. Ap;.:uru'.red Trainirg Program. Fur the puripeses of ATB an approved
training proaram consists of ane that;

[y s funded through the Waorkfoge lpvestmentAetbef= 808 Innovation
Cpportunity Act, ar
1k |= approved by the Commissioner or the Cammissioner's designee:
and
{c Is prepanng a U claimant foar anlry iako & high-demand cooupation.
3 Declining Occupation: & declining occupstion 12 one whose total number,

as measurad by the Occupational Emptoymant Statistica (OES), has
declined aver the [ast buoe sureays 2o s projectksd o conlinue o declines.

4. High Demand Cooupation: A high demand oocupation iz ona that is
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proected by the Department of Laber o have higher than average
openings statewids than all occupations or have a higner-than-averane
growth rate.

458 Paymant of Additioaal Traimng Bensfis
1. ATE will ke grantsd to an individual wheo:

fa}  Was scparated from a declining accupation, or who was
invgluntarily and indefinitely separatad from employment a5 tha
result of & pemanent reduction in operations al the individual's
plase of emplaymeant.

{by  Filed an ‘nitial claim for ATE no later than the end of the initial
hanafit year or within three manthe following the exhaustion of all
cther benefit entitbernants, whichever is later.

s3] Prior to the end of his or her last benefit vear. was enrolled and
making satisfackory pragress in & training course or program.

id) Is not recelving a similar stigend or cther allowance far nen-training
related sxpenses,

2. ATE will be paid at the same rale as the Mmaxamum weekly benefit amount
determined on the claimant's most recent eligible benefit year for up to 26
weeks for wesk{s) claimed within enc year of eszablishing the initial ATE
claim.

k. Employsr Experience Rating:

The experienca rating of employars who havae paid base-pericd wages i the
most recent eligible year will be chargaed tar A1B at the same parcentage
assaciatedwith the oayment of regulacbenafits in-the applicable-year as they
wizre dunng the laimant's regular eligibility peeiod. The Tabilioy to expenence
rated and reimbursable amployers for benefit charges associated with ATE will
be treated and handled the same as charges asseciaicd o with an
unemployment paymert rmade anden lhe regular state unemployrnent insurance
prograr, Employvers subjeet to be charged for a share of ATB will e netified in
wiiting of the ATB initial claim ard thair percentage of liability,

= Relationship to Other Rules:

Fues, precedures, polic es, and statutes gssociased with an unemployment
nsstanse payment made under Lhe yegular unerrployment compss EEINE
inzurance program shall apply o ATE racipiants.

o
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this sxclusisrwesid-sresteundue - hardstip or-sush-clamarsir-spacified
areas: files an intarstate claim for benefits uader the unemploymeant
insurance law of a liable state from another stale, through the facilities of
an agent state, or dicectly with the liable state. The berm “interstate
caimant® shalf not inchede any individual who customanily commutes
acress state lings from a residence in one state 1o waork in a liable state,
urless the Commissianer finds that this exclusion would create undue
hardship on such claimants in specified arsas,

3, "State" includes the CommamseathoflPuerte Rico, the District-of
Columbia and the Tertercoithe-U-S Virgin lelands. District of Columbia,
Puerto Rica, and the U.S. Virgin |slands,

4, "Agent State" means any State-dr-akish-ar-individual files a claim-for
benefits from-anather-state state from or through which an individual files
an interstate claim For banatits against another stals.

5. “|.jghla State” means any Stale slale against which an irdividusl files, from
gr through another State state, a an interstata claim for benefits.

a. *Banefils” means the compensation payable to an individual, with respect
ta his of her uneamployment, under the unemp'oymars msurance law of
any =tate state.

7. Week of unamployment” includes any week of unemployment a5 defined

in the law of the liable State state from which bensfits with respect o such
vk Are claimed.

Pagistration for wark.

il Eaah Whern Werment acts as the agant for an interstate claimant,_such
interstate claimant shall be registered for work thiough any employrmeant
offiss-irthe-agent-Stado-when and as reguired by the aw, regulations—and
prosecures ol the-agent State with the Wermon: Departmen: of Labor ‘0
accordance with Rule 2. & Such registration shall be accepted as
mocting the regislration requirements of the liable Stats state.

2. The Comtrissiongt may requare nterstate claimants o povids evidence
that they have registered for work in the labor market area in whish they
reside.

Benefit Fights ot Interstate Claimanls

If a elaimant filles a clzim aganst say-State Vermont, and it is determined by swsh
Stata Yarmaont that the claimant has available benefit credils in such State

17
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Warmont, then claims shall bea Niled only agairstsush-Stabe as (ong a3 benahl
credits are availakle i that-State. Thereafier, tha claimant may file claime
against any cthor State state in which there are availakble benefit credits. For the
puraoses of this rule, benefit credits shall e deemed to e unavailable whenewer
berefits have been exhausted, terminated, oF postponed for an indefinite period
or for tha entire pericd in which benafils would athenwviza ba payabla—er

vehenever-beasiteareafested by the-application-of & seasonal restriction.

Eligibility Beview

Interstate claimans for whom Vermeont is the liable state shall imset the
requiremants outlined in Rule 11. C, 1. — & _The Commissioner may require
intarstate claimants o provide cvidence of mesting such criteria to remain
gligible for benefits.

Claims for Benefits

1 Claims for hanefits shallba-filed-by-irdarstato-clairmante-on-uriform
irtarstate-clairm-forme-angd-R-acsordancawith-uniforp-procedurss

develuped pursuant tothe Interstate Bersht-Raymest-Rlan—Clairms-shail
b Nled i zouordznce with-Be-bppe-ofeee s insse--thespen-Shabe—Sery
adusimants reouad-iodibthe-tepeabvaak-tead-3y- e igsle-State-shall
bie made by-the-liable-state-arthe-basis-sf-serseputive-eloims-Bled or for
a wajting perigd filkkd by an interstale claimant directly with the liable state
shall be filed in accordance with tha fiable state's procedurss

2 Claims shalt be-filed-inansesdanessaib-agont-State-regaldiaas With
respect 10 weeks of nemploymant during which an individual is attached
to hig reqular employar, the liable state shall accept as timely any claim
which i filed through the agent state within the times limt saphcable te
such claime under the law of the agent state.

Cetermination of Claims

1. Tre-agent-State Wenneont shall, in connection with each claim filed by an
intorstate claimant, aseedan-and-resort denlify = the liable State =ate in
question sueh-facis+ralating-te-the any potantial issue redating o the
clzimant's availab liky for waork and elgibility for bensfits as are readily
determinable in and by the agent State,

2 Treageat-States Vermont's responsikility 2rd authority in connection with
the detarmination of intarstate claims shall be irmited to trvestigation-and
repertiag-atrelevantaste—Thengent State shall nat refuse to take an
iptarstate cloimm the identification of potenlial issuss idenlified i1 conngelion
wath nitial claims or weskly claims fied through Wermont and the reporting

I7
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RULE 27 28. PEMALTY WEEKS

Az prascribed under 21 WA, Sestien § 1347, claimants who Bave been fhund
to commit fraud in filing claims for henefits, who dava nat baan prosecuted under
the provisicns of 21 V.54, §8 1368 or 1373, shall be azsessed one penalty week
for each week such fraud was commited, provided that the claimant has not
bean found to commit fraud within the past three calendar years. Claimants
found lo have committed fraud within the past three calandar years, and who
have committed fraud again, will be assessed lwo weeks for sach week such
fraud was committed, Claimants will not be assessed more than 28 penalty

wize ks in any ane bhenedll yaar, Any clairmant whe is found othenwise eligible for
benafits withinthreevears-of gfter penalty weeks being have bean assassed wil
hava each waak of benefit entittement applied against his or her penaly wesk
balance. The monestary value of each claim applied against tha panaty weak
balance will be daducted fram the maximum benefit amaunt i the benefit year
such alaim is filed.

RULE 28 25 CLAIMANTS WITH DISABILITIES

A claimant with & disability whe iz utilizing the assistance of any state agsncy,
inluding but not necessariy limited to the Division of VYocat-onal Rehatbilication,
may be ralisved from the requirement to actively seek employment during the
poriod in which the agency is warking with the claimant andfar on his or har
behalf to help the claimant prepare for and secure e empleyment. The
elalmant must remain able toowerk and available for suitable werk if offered. in
order to continue receiving weeakly benafite. | he approval of the Manager of tha
Unemployment Insurance Glaims Ceater s regured in such cases.

RULE 29 30. COST SHIFTING OF AN EMPFLOYER'S EXPERIENGE RATING

A,

The fellowing rule shall goevern the administration of Yermont's State
Unempleymont Tax Aveidance {SUTA) syetem, as required under V5.0, 21,
Soction 21V 5.4, § 1325(d).

FProcess

1, i & daily basis, any new employsr accounts being established will be
aross matched againsl the existing employer data base to detec: potentral
Somon cwnership. The SUTA Dumping detection system, whizh will
alao pizk up the potenlial transfer of employess whee hsie may nat be
comon ownersnip, will Be run on a quarterly hasis  Both of thase
syatams will be the Depaitment's main sources of datecting potential SUTA
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durmpng situations. whizn may have occurred within the pazt 12
completed calandar quarters, from the date of detection.

2. Wihen an emploes ansfers all o any portion thereof of its trade or
business to ancther employar, where at the time of the transfer thers iz
suUbstantial comrmon ownership, management, or control of the twao
Smpinyers, the employment experience rating attributable to the
transferred trada or busltess shall be transferred to the employar toowhom
auech businass is =0 transferred,

L] Definitions

1. Trada-orbusiness"includes the employer's worlkforce-and does-no:
raguira-an-acquisition-ar sale. "Trads ar business” &lss includes
rearganizations or restructuring whane the only significant difference iz that
all cor argy perion of the' cmpleyces arc being paid or reported by o
differant entity. "Trade or business” alsoincludes the employer's workforce
and does not require an gcjuisition or sale,

2. "Substantial commaon pwnership, managarmeant, or contrel” is defined
sirnphy as comman ownsrship, ranagement, or control, which could
inciugde one manager that exercises pervasive control az the chief
execut ve officer af both companies.

RULE 30 31. PEMALTIES FOR EMPLOYEE MISCLASSIFICATION AND FALSE
STATEMENT

M. This Rule shall gmeern the azzsssment of penaltizs for employse
misciassification and fatse statements as provided for by 21 V.54, 513148
(1B and 21 V.5 A, & 1369, Thiz Rule shall also goven the period of time an
etnployer is prohibitad from contracting, directhy ar indirectly, with the state State
or any of ite sabdivisions as a result of employes misclassification. Any such
penattics shall be in addition te any assessment for unpaid eonleibulions and
interest payments owed pursuant to 21 V.5 AL B 1329 and § 132300

1. In assessing a misclazsification penalty, the Commissioner ehall adhere to
the followring quidolings:;

[ay  Aninitiat vidlakion shall subject the emolaoyer to g penally of
$100.00 $500.00 for =ach improperly classiiied emploves, o 4
penalty equal to 0% et the-ur paidunamaleyrpenRs deses
contributions ewed fredepasmartas apasiboitha improbar
classification—whisheveramaurtsgreater—hot-to-sxcead
FEIRELDG e emplayee,

13

VT LEG #335987 v.2



(b A sacand viclation within a pariod of #rae eix years of the previovs
viglation shall subject the employer to a penalty of $500.00
$1,000.0% for each improperly class fied eimployee-ora-penatty
grual 1o B00% of Re unpaid unemployment-insHranse-comAabbtiens
e the depanmertas-a-—esubathe-rmpresnrahastisaion
o e e L o e B e o B & N e SN
ampleyes.

(c] & third or subsequent violation within & pericd of Hwee 10 years of
the most recent viglation may subject the employar 1o a penalty of
£5,000.00 far @ach impropstly classtisd employes. -

In azseseing a penalty under this section, the Commissioner shall
consider any relevant mitigating factors, including but not limited to, good
faith or exouseile naglect, and the Commissioner may madify or icduce
Llhe penally accordingly. &n adminisirative determination shall be issued to
pdvise the ermployer of the penalty and the employer's appeal rights.

In addtlon ta the penalies listed in subsectinn 1, above, the
Commissionar shall prehibid an amployer found to bae in viclation of 21
W5 A, § 13141 4B from contracting, directly or indirectly, with the
state State or any of its subdivisions, for up to three years.

[a) Any protubition frorm centracting with the skate State shall cnly he
miadz fellowing consuttation with the Commizzianer cf Buildings
and General Sensices, & the Secretary of Transpartation, or other
agoncics as apprapriate.

(b An administrative determination shall be issued 1o advise the
employer of the debanmeant peded aad Ihe emplovaer's agpaal
rights,

In establishing a2 debanment period under this section, the Commissionesr
ay-sensiderany-retevant mitigating factors, insluding but net limited-te;
good-faith, -sxcusable neglect, or public heallh and salzly shall adbee o
the following gudelines:

Ay Aninital violation shall subject the emiplover 0 a debarment pericd
of up to one year.

{3 A mecond viclation within a period of three six years of the previous
viclation shall subjeet the emp oyer 1o a desanment pariog af ug o
tun yeErs.
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e A third o subseguent violaticon wilhin a pered of three 10 years of
the most recont vialation shall sukjcet the emplovar 108 debarmant
geriod of up to thres years.

(et The debanment period may be reduced in the interests of public
health and safety or if the employer demonstrates that the non-
complirnce was tha result of A gnod faith misundarstanding of thea
law's requirements, excusable neglact, or other specific mitigating
factors.

=

Penalties and debament perods irposed pursuant to this Rule may be
appaaled in tha sama manacr a5 appoals from assassmeant of
contributons, | nee with Rule 23 of these Rules aind with 21
WEA GH 1331 and 1332, Whenever possible, appesls of penaltisz and
debarment periods shall be hesrd in conjunclion with appeals of anv
ausaciated assessmenl of contiibutions.

B. Winlation of 21 V. .5.A. § 13858, making a material false statement ar
representalion, either on one's own behalf or on behalf of another,

1. An initial viclation shall subjact the parsan 10 & penalty of $2,500.00,

2. & zecord or subsequent wiolation within 8 period of three years shall
sukject the person to a penalty of $5.000 040,

RULE 3. ALTERNATE METHOD-OF PAYING EMPLOYER CONTRIBUTIONS

Upon-the basz of contributions required by subsection (b) of 21 V.5.A. Section
1321 becorming greater than $135,002.00. an eligible employer may elect to-pay
the first quarter cantribution in instaliments within & calendar year. If anemployer
misses & payment. e entire contricution-ameunt shall kasome immediately due,
and The employer shall & so pay amy-penalties 2ndinterestthatthe dapartiment

arszerhoe

A Arcemployer will be-eligible to-pay their fret guarter contribution-in
installments coly 17 all-of the following criteria are met:

1 Tre emplayerhas paid-all enntributinns due the dapartmeant ina
timek-manner forthe previous threa-calendar yaars,

22— Tre-employer-has ineurred S50 percent or-moe-ofitstaxdiabilibe-in
— the-tirsbquarter ot the preced ng calendar year;

A The employer's lax lialility - frsl apesiber of e regquesling wedr

37
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H— Tha-employarfiles-snd-pays-allguaterdy reparts-anlins.

Bep read-oubove the-rerr aimng-Brn onthes deesulbin-payrrentn- ful-by
December-31|nterest onthe remaining balance will acerue monthly-at a rate set
by-the commissionar on Jantary 1 of each year. The interest rate shall be acual
to the fedaral unemployment trust fund-borowing rate-as es abliched-by-42
LA R a2 -
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