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I. Introduction and Authority

This report was prepared in respons2Q@ad8 Acts and ResolveNo. 148, Sec.8, in which
the General Assemblglirected the Office of Legislativ€ouncilto prepare and subnatwritten
report on the use of debarment in relation to the laws against employee misclassification.
Specifically, he General Assemblgharged the Office of Legislative Counwiith the following
duties

(1) Summarize Vermnt 6s | aws, rules, and procedures

violations that can trigger a debarment proceeding

2)Descri be the use of Vermontodés debar ment
used more frequently to date

(3) Identifyanyobs acl es t hat prevent or hinder th
procedures

(4) Summarize the actions taken by the Agencies of Administration and of Transportation
and the Departments of Labor, of Financial Regulation, and of Buildings and General
Servicesd utilize debarment to ensure that the State is not contracting with employers
that misclassify employees in violation of Vermont law

(5) ldentify other states that utilize debarment as a means of enforcing the laws against
employee misclassification asdmmarize the manner and frequency of debarment
proceedings in those states

P

e |

(6) Summari ze specific characteristics of ot hi

to debarment that have been identified as either enhancing or limiting their effessv

i n enforcing those statesod .l aws against
(7) Summarize any legislative, regulatory, or administrative changes that are identified by
the Agency of Administration, Agency of Transportation, Department of Labor,
Departmenbf Financial Regulation, or Department of Buildings and General Services as
necessary to make debarment a more effective tool for reducing the occurrence of and
enforcing the laws against employee misclassification.

Act 148 alsadirected the Office of Laglative Council to consult witthe Agencies of
Administration and of Transportation and the Departments of Labor, of Financial Regulation, and
of Buildings and General Services duriihg preparation of tereport. As a result, thieportis
based ora review of the Vermont statutes and administrative rules, as wafbasationfrom
conversations andmailswith staff at the Agencies of Administration and of Transportaton,
the Departments of Buildings and General Services, of Financial Regukatd of Labot.

It is importantto note thatlthough this report is based in part on information provimed
staff fromExecutive Branclagencies and departmentds notintended taepresent the official
position of the Governor or hA&dministrationin relation to the issues of debarment and
employee misclassificationin addition, thigreport is not intended to advocate for any specific

! The Office of Legislative Council would like to thank the following individuals for their invaluable help in
preparing this report: Dirk AndersonteS8e Monahan, and Jessica Vintinner from the Department of LBbbr;

Damore from the Department of Buildings and General Services; Kevin Gaffney, Pat Murray, and Jill Rickard from
the Department of Financial Regulation; Sue Zeller and Brad Ferland feoAgncy of Administration; and Cathy
Hilgendorfand Michelle Andersofrom the Agency of Transportation.
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legislative or policy approach, but ratherpresent information that the General Assembly may
draw on ifit decides to take legislative action in relation to either debarment or employee
misclassification.

For purposes of this repoend for consistency with the 2009 Reportof\tle r k e r s 0
Compensation Employee Classification, Coding, and Fraud Enforcdaskorce fiemployee
mi sclassificationo means <c¢lassifying a worker
ot herwise meets the criteria of an empl oyee ur
unemployment insurance lawEmployee nisclassification may result from ignorance or
confusion about the legal requirements but also mayresult ofintentional fraud by an
empl oyer in an attempt to | ower workerso compe
expenses.

II.Ver mont 6s t[aedaad Pnoeedures

A. BACKGROUND

There are four sections of the Vermont Statutes Annotated (Vi8ak 3pecifically
provide for debarment as a penalty for a violationestainprovisions ofV e r mownotrékse r s 6
compensation or unemploymeansurance lawsOf those sectiongwo are found in 21 V.S.A.
chapter 9, which gov eneims$undio8 KA 8661, whichmelaten s at i or
to worker so6 c¢ ompndaonsiafounadim2lV.6.8.chagten £7ewhich governs
Vermont unemployment insurance program.

The four debarment provisions werddedoy 2010 Acts and Resolves No. 14éhich
also included severakherprovisionsrelatedto reduing employee misclagfication.* Other
significant features of that Aatcluded amended penalties in the V.S.A.; the addition of anti
retaliation protections for workers that repor
the creation of an online employee missification reporting systefa requirement that the
Secretary of Administration ensure that 8tate does not contract with employers who are on the
Stateds debarment | ist, wifandarequiremeptthhtthe shed on
Secretary oAdministration ensure coordination between State agencies in relation to enforcing
the laws prohibiting employee misclassificatidmportantly, of the four debarment provisions
added by that Act, only one specifically relates to employee misclassificatio

Vermont 6s statutes also provide monetary pe
as a criminal penal ty famrd Womrk dras 8 uc emg en Datt iac

2 SeeAppendix2.

3 1t must be noted that workings an independent contractor is a legitimate alternative to being an employee and use
of independentontractors is a legal means of doing business.

4The text of 2010 Act 142 is available at
https://legislature.vermont.gov/Documents/2010/Docs/ACTIIM2/ACT 142%20As%20Enacted. pdf

5 The text of the report is availablehitps://uipublic.labor.vermont.gov/Misclassification/EmployerReport.aspx

® The list is available &tttps://bgs.vermont.gov/purchastogntracting/debarment

713 V.S.A. §2024.
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compensatiofi. However, this report is limiteth an examination of thfour debarment
provisionsdiscussed in the following sections

B. WORKER®DCOMPENSATION

Ver mont | aw requires all employers to have
empl oyees. Wo r k e r-fault insuranogsgsies) thatavides vaiioas benefits o
to employeswho suffer workrelated injuresor occupational disease. The benefits include wage
replacement, medical treatment, and vocational

aresetby law, ensuiing that injuredor sick employees receiveedicalbenefits and compensation
for work-relatedinjuries whilepreventing employers and employees from having to pursue costly
and unpredictable lawsuits to determine liabilityfowseinjuries

Ve r mowotrokse r s 0 tiorlavpmwades a \aariety of penalties for failure to
comply with the law, including administrative penalties, debarment, and even a criminal penalty
for a persorivvho knowingly and with intent to defraud makes a false statement or representation
for thepurpose of obtaining, affecting, or denying any benefit or payment under the provisions of
[the workersodé .otompensation | aw]

8 V.S.A. 8661

8 V.S.A. 83661 providegnforcement authority titne Commissioner of Financial
Regul at i on vbalievas thatexn imsurer er lareoffifer or agent thereof, or any other
person, has violated the law, an administrative rule of the Department, or an order of the
Commissioner relating to insurance, or has not complied with its requiren@r@sbsection (g

which specifically relates to workersod compens
fIAn employer who makes a false statement or representation that results in a lower
wor kersod6 compensation premium, after noti ce

Commissionermay be assessed an administrative penalty of not more than $20,000.00 in
addition to any other appropriate penalty.addition, an employer found to have violated
this section is prohibited from contracting, directly or indirectly, with the State oofany

its subdivisions for up to three years following the date the employer was found to have
made a false statement or misrepresentation, as determined by the Commissioner in
consultation with the Commissioner of Buildings and General Services or theaBgeofet
Transportation, as appropriatEither the Secretary or the Commissioner, as appropriate,
shall be consulted in any appeal relating to prohibiting the employer from contracting with
the State or its subdivisiomds.

It is worth noting thasulsecton 3661(c) does nospecificallymentionemployee
misclassification. While employee misclassificatwould beii a  fstaténse®t or representation
that results in a | ower owbhkeeresareompéaesaticonc
potentialy violate that provision.

813 V.S.A. §2025.
913 V.S.A. §2024.
108 V.S.A. §3661(a).
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21 V.S.A. 92

21 V.S.A. 8692 establishes penaltiestbef ai | ur e t o provide worker
insurance for employeedt alsoprovides the Commissioner of Labor with the authority to issue a
stopwor k order to any employer that fails to sec
investigation by the Commissioner, as well as additional penalties for an entpktyer
subsequaetly violates a stogvork order. With respect to debarment, subsection (b) provides in
pertinentpart:

fAn employer against whom a sterk order has been issued is prohibited from

contracting, directly or indirectly, with the State or any of its sulstiwis for a period of

up to three years following the date of the issuance of thensidporder, as determined

by the Commissioner in consultation with the Commissioner of Buildings and General

Services or the Secretary of Transportation, as appropkitteer the Secretary or the

Commissioner, as appropriate, shall be consulted in any contest of the prohibition of the

employer from contracting with the State or its subdivisions.

In other wordsan employer can only be debarred under this seattena stopwork orderhas

been issued against iBecause atopwork order is only issued the employeffailsto provide

wor ker s 6 cimsuigneerafseaan investigation determinesithatrequired to do so, an

employer can avoitioth thestopwork order and debarment simply by obtaining the required

insurancet t he conclusion of .the Departmentdos i nve

It is also worth emphasizing thtte stopwork orderand debarmergenaltesare related
tothee mp | ofgilare t6 grovidenvorkers dompensation insurance, and tomtvhethelit has
misclassified theininsurecemployees?! All five of the currently debarred employers were cited
under this provision

21V.S.A. §08

21 V.S.A. 8708 establishegenaltiedor a person who intentionally makes a false
statement or representatitmmobtaina benefit or payment pursuant to the provisions of the
workersé compensation | aw. With resgsect to er
provides adebarmenperalty:

i [ Mdmployer found to have violated this section is prohibited from contracting, directly

or indirectly, with the State or any of its subdivisions for up to three years following the

date the employer was found to have made a false statementepnesentation of a

material fact, as determined by the Commissioner in consultation with the Commissioner

of Buildings and General Services or the Secretary of Transportation, as appropriate.

Either the Secretary or the Commissioner, as appropriate pghadinsulted in any contest

111t should be noted that some employers may not realize that they are out of compliance with the requirement to
provide workersd compensation. A relatively common pro
independent contractors to perforomw k i s t hat many sole proprietors will o
known as an Aif anyo policy. An uninformed empl oyer mi
covered by workersd compensat ioyonlyprovieles covaragesto the stkeo we ver , a
proprietor if a workersd compensation claim is made aga
is still required to provide insurance for that sole proprietor and could potentially be liablerithe suffers an

injury while working for the employer.
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relating to the prohibition of the employer from contracting with the State or its
subdivision

As with the other debarment provisionsrelae@or k er s 6 c seaipnéd8 s at i on,
does nospecifically relate to misclasgifition. While employee misclassificatismould befia
false statement or representation, for the purpose of obtda]jibgnefit or payment under the
provisions of thischaptero t her e are other actiothss that coul
provision.

Wor ker sé6 CRuepegnsati on

Wor kers6 Compensation Rule 45, entitled i
Penalties, Stop Work Orders and Debaf@ent o w
particular importance for this reppthe rule includeprovisionsrelated to referratio the
Department of Financial Regulatiof employers believed to have made a willful false statement
in order to reduce t hei Pdebarmentoiem@oyersavimp ensat i or
willfully make afalse statement or representation in order to obtain a benefit under the law,
includinglowerwo r k er s 6 ¢ o mp e A*sral tidbayment pfrerephoyers miso;are issued
astopwor k order for failure to pt°dheiuldpovidesfork er s 6
a oneyeardebarment for an initial violation, two years for a second violation that occurs within
three years of the first, and three yearsafthird or subsequent violation that occurs within three
years of the most recent violatiéh The Gmmissioner may rededhe length of the penalty
based on specific mitigating factors set forth in the rtfes.

R
a S

C. UNEMPLOYMENT INSURANCE

21 V.S.A. §314a

21 V.S.A. 81314a requires employers to file with the Commissioner of Labor quarterly
wage report$or all employees and, upon request by the Commissieapagration reporter
former employees who have filed a claim for unemployment compensation.ctabda14a(f)
provides penalties for failure to file required reports and for the misclassification of employees.
With respect to ermpyee misclassification, subdivis (f)(1)(B) provides that an employer who
fails to:
fiProperly classify an individuaégarding the status of employment is subject to a penalty
of not more than $5,000.00 for each improperly classified employee. In addition, an
employer found to have violated this section is prohibited from contracting, directly or
indirectly, with the Stat or any of its subdivisions for up to three years following the date
the employer was found to have failed to properly classify, as determined by the
Commissioner in consultation with the Commissioner of Buildings and General Services

12 SeeAppendix4 for the full text of the rule

1324-010-005 Vt. Code Rules §5.5300.

1424-010-005 Vt. Code Rules 85.5400.

1524-010-005 Vt. Code Rules §5.5580.

16 24-010-005 Vt. Code Rules §85.544045.5460 and 45.559@5.5596.
1724-010-005 Vt. Code Rules §8§ 45.5160 and 45.5520.
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or the Secretary dfransportation, as appropriate. Either the Secretary or the
Commissioner, as appropriate, shall be consulted in any appeal relating to prohibiting the
employer from contracting with the State or its subdivisions.

Unlike the debarment provisionsinthew k er sd compensation | aws,
specifially for employee misclassification and does not relate to any other potential violations.
However as will be discusseid more detailn Part IV ofthis report this penalty has neveeen
utilized by he Department of Labaince it was enacted in 2010

I1l. Actions Taken to Ensure the Statés Not Contracting with Employers That Have
Misclassified Employees

The State utilizes a variety of mechanisms to ensure that it does not contract with
employers that have been found to miscfgssmployees. Although the State has not yet
debarred an employer for misclassificatitte Statdnas taken steps to avoid contracting with
employers who have engaged in misclassification by adopting contrataimdards and policies,
improving coordinatioetween agencies and departments, and engaging in outreach with
employers.

A. DEBARMENT PROCEEDINGS

Department of Labor

As discussed above, the Department of Labor has debarment authority in relation to
Vermont 6s unempl oyment i nsur aklowever,dhe Departmenk er s 6
has only utilized that authority inrelatbno t he wor ketawd0 compensati on

The Department noted that it issued four debarments between 2015 and 2016 before a
chall enge to its authority | ed the Department
Compensation Rule 45. The amended rule, which took effect on February 23, 2017, allowed the
Department to begin instituting debarment proceedings ag&ie.Department isgd its first
three debarments unditie amended rule artd V.S.A.86 92 (failure to provid
compensation insurance) in April and two more pursuant to the same provision in NoYember.
In the contexof this report, it is important to note thaetemployers were debarred for failure to
obtainwor k er s 6 cimsongneerarsd adt foraulassifying their employees.

In contrast, the Department has never utilized its authorigstee penalties or debarments
related teemployee misclassificatiounder thainemployment insurandaw. The Department is
currently working to adopt new rules that would allow it to doBlee proposed rule amendments
were filed onFebruary 12, 201%¥ As discusseth Part IV, had the necessary rules been adopted
during the more than eight years since 21 V.S.A384a(f)(1)(B) took effect, a significant
number of employers could hafaced potentiatiebament

18 SeeAdministrative Citations in Appendig.
PSeeAppendi x 6 for a copy of the Department of Laboros p

VT LEG #335987 v.2



Department of Financial Regulation

While the Department of Financial Regulation also has authordghar employers who
maka fial se statement or representation that r
premium 0 t he Depart ment hasAccoslngtothelDepartmera,the t hi s
lack of debarments pursuant t&/&.A. 83661 isbecaiseit has noteceivedany referralsrom
the Department of Labar anycomplaints of a violation that coulthveresuledin adebarment
undersection3661 TheDepartmenexplained thathis islikely due, at least in part, to the
regular auditperfamedby wor ker s 6 ¢ o myhiehmdsendify insantesiofn sur er s
misclassification or miscodingi t hout t h einvdvenpeatr t ment 0 s

€

The insurer8regularaudits are necessary becausewwk er s compensation i
premi ums ar e b asestinatednnuapayrok rmpiher woeds, vhen an
employer purchasa policy,it provides an estimate athe numbeand typeof employees and the
amount of payroll.To ensure that the premium amount is accurate, the insurer will often perform
anaudit, which mighbe as simple as a review of payroll recamdgetermine whether the
employer has accurately reported the number and classification of emplyfeesertain
empl oyers (depending on the ethpdddgoeldidcledaai ndustr
site visit to ensure that the policy accurately reflects the number of employees and their job
classification. Thus, @ employer whdas gparticularly busyyearcould find itself owing
additional premium at the end of the year beeatisadto hireextraemployeeto meet the
increasedlemand Similarly, an insurance company migdtave tocredit backexcesgpremiumto
an employewhosepayrollwas lower than expected.

While premium adjustments areelativelycommon result of aaudit, inthe majorityof
casesthey are not the result of intentional employee misclassificaiwen in instances that
maybe the result oihtentional misclassification or miscoding, the issaa usuallybe settled
between the insurer and the eny@owithout the Department of Financial Regulation benzgle
awareof it.

An additional reason thBepartment of Financial Regulatipmovidedfor why it has not
had toutilize its debarmenauthorityis that misclassification that is not caught during an audit is
most likely to be discovered during the adjudication disputedvor k er sd compensat i
which is done by the Department of Lab&inder that scenarjaghe employecouldbe debarred
for failure to provi de pucsuaktecor2k\8S.Ac @2nwhemveald | on i
male a referral to the Department of Financial Regulation unnecessary.

B. BULLETIN 3.5AND BULLETIN 5

Bulletin 3.5 and Bulletin 5 set forth the requiremefotscontracting with and receiving
grant funds from the State, respectiveBursuant tdoth Bulletin 3.5 and Bulletin 5, the Agency
of Administrationrequiresentities to certify that they have not been debarred by either the State
or federal governmen

Bulletin 3.5 establisksstandards for State contracting and procurement including
contractor compliance with the laws regarding proper employee classification and coding. In
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particulatr Bulletin 3.5provides thaRequest for Proposal§RFPs)for contracts for srvices,as

well asfor all State construmin and transportation projects with a total project e@seeding

$250,000i must include | anguage mandating the bidd:
requirements of o0 200 SecBXtelmtedaon(1) selepamstingoff e s No . 54
finformation relating to past violations, convictions, suspensions, and any other information

related to past performance and likely compliance with proper coding and classification of

employee8 and ( 2 Yorreporting requitements. More specifically, the subcontractor

reporting requirements require each bidder to identify all proposed subcontractors and
subcontractorsd subcontractors, as well as t he
carriers?

Bulletin 5establishes standards fgnant issuance and monitoringike Bulletin 3.5, it
prohibits entities that have been debarred by the federal government from receiving new grant
awards from the State and requires certification that an entity is not currently debarred by either
the State or federal governméit.

In addition to the regtements of Bulletin 3.5 and Bulletin 5, all State programs that receive
federal funds are subject to federal audit requirements and must be audited every three years for
compliance with federal requirements, includfaderal debarmemtilesthat requirereview of
the federal debarment lists before a grant or contract is aw&rded

The experience of the Department of Buildings and General Services and the Agency of
Administration indicates that moStatecontractors are familiar with the State contragtin
requirements and the requirements for receiving grants or contracts that are supported by federal
funds. This may be due, at least in part, to the fact that employers contracting with the State tend
to berelatively largeand sophisticated and, therefpmore aware of the laws and rules that they
must comply with.

C. DEPARTMENT OFFINANCE AND MANAGEMENT PoLIcY

The Department of Finance and Management has adopted a policy that ptbaiBitste of
Vermontfrom entering into contracts with entitiesh at ar e | i sted on the St
or from making purchases over $25,000.00 or entering into grants or contractual atgeethen

20 The text 02009 Acts and ResolvesoN54 is available at:
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf

21 Agency of Administration BulletitNo. 3.5: Procurement and Contracting Procedures, Revised December 12, 2018,
p. 24,available at https://aoa.vermont.gov/sites/aoa/files/Bulletins/3point5/Bulletin__ 3.5 FINAL1 22
18%20with%20updated%20AA4%20links.pdfsee als®?009 Acts and Resolves No. 54, S&2.available at
https://legislature.vermont.gov/assets/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf

22 SseeDepartment of Buildings and General Services Certificate of Compliance Fornavailaple at
https://bgs.vermont.gov/sites/bgs/files/files/purchasing
contracting/contracts/Certificate%200f%20Compliance%205_16_17.pdf

23 Agency of Administration Bulletin No. 5: Policy for Grant Issuance and Monitoring, pp. 13, 22, and Appendix IV,
available at https://aoa.vermont.gov/sites/acalilBulletins/Bulletin_5_eff126-14.pdf

24 The annual federal Single Audit reports are availabléatins:/auditor.vermont.gov/reports/audit/single
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entities that have been suspended or debarred by the federal goveémiftemPolicy requires
all contracts tht are subject to Bulletin 3.5 or Bulletin 5 to contain the followarmyision

Certification Regardin@pebarmentParty certifies under pains apdnalties of perjury that,

asof the date that this Agr ee mwipds (officers,si gned,
directors,owners, or partners) are presently debarred esuiga, proposed for debarment,
declaredneligible or excluded from participation in federal programs, or programs gegdpo

in whole or inpart by federal funds.

Party further ceifies under pains and penalties of perjury that,fabedate that this
Agreement is signed, Partynst presently debarred, suspended, nornamed t he St at e 0 ¢
debarment list athttp://www.bgs.vermont.gov/purchasuegntracting/debarment

D. DEPARTMENT OFBUILDINGS AND GENERAL SERVICESWEBSITE

Pursuant to 29 V.S.A. 861(f)fi [ t Agdéney of Administration shall maintain a current list of
employers that have beerohibited from contracting with the State or any of its subdivisions,
and the Agencies of Administration and of Transportation shallgsutiiat list on their
websited The Department of Buildings and Gener al
Agencyof Administration to maintain the State debarment list on its bebkifil January 8
2019 despite five employers having been debadwing 2018theDe par t ment 6 s web s
thati [ t ] here are currentl y n o @ponbeingmade avaredfat hav
this issue on January 7, the Department immediately contacted the Department of Labor and
determined that there had been a communication issue that prevented it from receiving notice
when proposed debarments became fiftéle websitavas updated within 24 hours and steps
have been taken to ensure that the Department of Buildings and General Services will receive a
copy of all final debarment orders going forward.

Because there were no employers on the State debarment list untiyJartha Agency of
Transportation did not publish the list or include a link to it on its website. However, now that the
debarment list has been updated, the Agency of Transportation has added a link to it from its
Contract Administration webpadeé.

E. COORDINATION BETWEEN STATE AGENCIES ANDDEPARTMENTS

Consultationprior to Debarment

Pursuant to 21 V.S.A. 88 692, 708, and 1314a, the Commissioner of Labor is required to
consul t e CommissionehoéBuildifigs and General Services ob#ueetary of
Transportation, as appropriate wh e n  d dot h®w lomg to debag an employer. Likewise,

25 SeeDepartment of Finance and Managem&uspension and Debarment Policy & Procedumased April 19,
2017,available at https://finance.vermont.govtss/finance/files/documents/Pol_Proc/Fin_Mgt_Policies/FIN
Policy 1 Suspension_Debarment.pdf

®The Department of Buildings aavalablGaner al Servicesd6 Deba
http://www.bgs.vermont.gov/purchaskegntracting/debarment
27 TheAgency of Transportation linktbe par t ment of Buil di ngs anavalébeater al Ser

https://vtrans.vermont.gov/contragtimin/resources/services
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under 8 V.S.A. 8661, the Commissioner of Finance and Management isedis@red to consult
wi t h the Gommaission@r of Buildings and Gene3atvices or the Secretary of
Transportation, as appropriate wh e n  d dot hew lang to debvag an employer. These
consultations haveccurredwhen the Department of Labor has debarred employers. As noted
above, the Department of Finance and Managgras notyethad any debarment proceedings
and therefore it has not needed to engage in the required consultations.

Agency of Transportation and Department of Labor

Prior to contracting with aompany to perform work, the Agency of Transportation
contackct he Department of Labor directly to determ
compensation policy in place and whether the employer has been delJdresfigency
established this additional verification step in August 2015 to ensure that it wakyicgnwith
its obligations pursuant to 2009 Acts and Resolves, N& F4e process involves a weekly
e-mail sent to the Department of Labor that contaitist of bidderswhich the Agency asks the
Department to review within 48 hours for amyployers who may be debarféda c k wor ker s 0
compensationor have a past violatigrmonvction, or suspensionNo response from the
Department within 48 hours is presumed to indicate that no bidders on the list are currently
debarredl a ¢ k wo r knsatiog @ haveoampasteviolatiorronuction, or suspension.

This verification procedure ig addition tothe Agency consultinthedebarment list on
theDepart ment of Buil dings and Genercaporathesr vi ce s
databaseand the federgbystem for Award Management Registration, Renewal & Migration
The Agency also performs these checks when it is processing amendments to contracts or grants.

Department of Labor, Department of Financial Regulation, and Departnfiéarests, Parks
and Recreation

The Departments of Labasf Financial Regulation, anaf Forests, Parks and Recreation
have been working to improve safety and worker
forest products industry. Their collabomatihas resulted in the combination of certain class
codes to reduce premiums and expand risk paaisllaboration with the State of Maine to
i mprove training and safety in Ver movorkess | oggi
compensatiopat i ci pati on by employers in Veshaundnt 6s f
reduce premiums and volatility in the marketpl&tét is hoped that this collaboration will not
only reduce the costs for employers in Vermont
of the incentives for employers to engage in misclassification or miscoding in order to avoid high
wo r k er sn3atian msa@nce premiums.

F. OUTREACH

28 The text 02009 Acts and Resolves No. 54 is available at:
https://legislature.vermorfov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted. pdf

®This coll aboration grew out of a report on Workersé Co
was prepared by the Department of Financial Regulation for the General Asse@0i8i The report is available

at: https://legislature.vermont.gov/assets/LegislaiRaports/Jail 5-WorkersComp-ReportSubmitted.pdf
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The Agency of Transportation, the Department of Labor, and the Department of Buildings
and General Servicesl enga@ in ongang outreach and education efforts intended to help reduce
i nstances of employee misclassification. The
visits job sites to conduct education and outreach regarding the various legal requirements that
contradors and subcontractors must comply with. The Department ofbaborwe bsi t e pr ov
information regarding proper employee classificafi@md the Department producagbublic
service announcement regarding employee misclassification that aired ift 26ibélly, the
Department of Buildings and General Services partners with the Procurement Technical
Assistance Center, or PTAC, at the Agency of Commerce and Community Develop to do
outreach regarding the process and requirements for contracting witlat&# St

V. Obstacles to the Use of Debarmerih Relation to Employee Misclassification

There areseveral significandb b st acl es t hat have prevented ¢
debarment procedures as a tool for combatting employee misclassification. Foremost among
these is the failure of the Department of Labor to adopt rules necessary to carry out debarments

pursant to the workersdé6 compensation | aw unti/l |
relation to the unemployment insurance law. Additional obstacles include the Department of
Labords inability to perfor m ehntoplawdffeultiesarudi t s

hiring and retaining wortheéactthd, exceprhigp 2LVSALt i on 1 n v
8§ 1314a, the statutes that provide for debarment are not specifically focused on employee
misclassificationthe limited deterrent efféof debarment penalties issued against employers that

are unlikely to contract withthe Staeend t he r el ative inactivity of
Employee Misclassification in recent years.

A. FAILURE TO ADOPTNECESSARYRULES

Perhapghe mossignificant reason that more debarments have not been issued to date is
that theDepartment of Labor either ditbt adopthe necessary rules failed to do sauntil
recently. As mentioned above, the Department adoghechecessary amendmentdNorkers 6
Compensation Rule 45 in February 2017. Since then it has iBsae@barments for failure to
obtain worker sd c o mpepanseattbéganran effortdoladtpn c e . The
amendmergto Rule 45 in 2014 but was unable to meet the deadline fopleting the
rulemaking process at that timBuring 2015 and 2016, the Department issued four debarments
before a challenge to its authority resuliethe Department pursuing the amendments to Rule 45
that were ultimately adopted in early 2017. ke clear if any additional debarments could have
been issued if the amendments to Rule 45 that were proposed in 2014 had been adopted at that
time.

While the Department has been working for several yeamendhe Employment
Security Board Rulesothat it can begin tssue the monetary penalties and debarments provided

30 Seege.g, MisclassificationWho is an Employee vs. an Independent Contracéwéilable at
http://labor.vermont.gov/workersompensation/misclassification/

81 Availableat: https://www.youtube.com/watch?v=ct3aAYmnlzs

2The Agency of Commerce and Community Developmentds Pro
available at:https://accd.vermont.gov/econonrdevelopment/programs/ptac
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forin 21 V.S.A. 813143 it has not yet adoptithe necessary amendmenThe proposed rule
was recenthyapprowedby the Employment Security Boaasd was filedbn February 12, 2D to
begin theadministrative rulemaking process.

Between the beginning of January 2016 and the end of SeptemberzOD@partment
identified 1,272 instances of employee misclassificatiociuding 684 instances during 20aid
the first nine morits 0f2018 Those instances of employee misclassification could have resulted
in significant penalties anthe debarment ads many as 65 employers in 2017 &8e&mployers
in 201834 However, because the Departmerd hat adopted the necessary rylesvasonly able
to pursue the unpaid unemployment insurance contribuplussnterest.

Withoutany changes to the underlying statutesadoption of the necessary rules will
likely result in a significanbumber of employerseingdebarred for emplogemisclassification
under the unemployment insurance lamoweverwi t h respect to workerso
recent experience has shown that while the Department has debarred employers for failure to
provide wor ker s 0 ,tbaspoeigestiiethi penalizeécemoyersahatare
misclassifying employees.

B. INABILITY TO PERFORMEMPLOYER AUDITS UNDER WORKEROCOMPENSATIONLAW

The | ack of debarments for employee miscl as
law indicatst hat ei t her employee misclassification i
compensation or that the Department may require additional and better tools to identify employee
misclassification that is occurringenforcement of thewo r k e r s 6 oo lawsip compdaimtt i
driven, andthe Departmet of Laborlacks the authorityo perform employer audits. Because of
this, the Departmetts enf or cement efforts are reactive r
identifying and eliminating employee miaskification and failures to provide insurance

In contrast, the unemployment insurance f@smitsthe Departmertio perform audits to
determine if an employer is complying with its legal obligatith&rom January2016 through
the third quarter of 2@t he Depart ment 6s unempl oyment i nsur.
audits and identified 1,272 instances of employee misclassificati@te of 1.2 instances of
employee misclassification identified for each audit the Department performed

In addition to providing the ability to perform audits, requiring that a portion of those
audits be targeted based on factors that indicate an increased potert@hfamscould help
enhance the detection of employee misclassification that may beiogc As noted in the State
Auditords 2015 Report thed.S.Departnent of LdbosQfficesobtisei f | c a't
l nspector Gener al has found that states that
effective at detecting noncompliancéglwunemployment insurance tax laws than states that

33 SeeReport of the Vermont State Auditdi/orker Misclassification: Action Needed to Better Detect and Prevent
Worker MisclassificationAppendix5; at pp. 15 and 58

34While the 684 instances of misclassification identified by the Department during 2017 and 2018 could have
resulted in up to $3,420,000.00 in penalties under section 1314a, the amount of penalties wphlaMikbeen
significantly lower with many employers likely subject to lesser penalties for a first offense and other mitigating
factors.

% See21 V.S.A. §§ 1314 and 1320.
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selectecemployers atrandon®® That report goes on to note that
statego maintain fieldaudit selection dteria that target employers based upon a greater potential

risk of noncompliancgwith unemployment insurance lawsjuch as high employee turnover,

sudden growth or decrease in employméype of industry, locatiofgeography) of employers,

prior reporting hisary, or results of prior audit$’ While these comments fromh e Audi t or 6 s
report were focused on the unemployment insurance program, it is fair to conclude that targeted
workersdéd compensation audits of specific emplc
detect noncompliance.

I n short, t kensatioaws guaenty only peymiphat prograimemploy a
reactive complaintdrivenenforcement modéhat often requirepotentially confrontational
work-site visits In contrastthe unemployment insurance programploys a more proactive
audit modéin which the investigatorsan request anetview information submitted by an
employer and then may conduct a follow up site visitif necesjatye Di rect or of Wor
Compensation and Safety for the Department of Labor suggestegtzing the wdc e r s 6
compensation law to permit the Department to conduct audits could relsetteridentification
of employeemisclassificatiorand earlier identification acgmployers that haveot obtained
insuranceor their employees. In additipadopting suclthanges couldhake the difficult job of
the workerso6 compensation i nvecnfrongaonahmatuse s o me wt
of thar work. Finally, requiringa significant portion of those audttsbe targeted based on
certain risk factors could further improve the identification of employee misclassification and
ot her violations of the workersd compensation

C. LACK OF WORKERHCOMPENSATIONINVESTIGATORY STAFF

The Department of Labords enforcement effor
laws are also hampered by the difficulty it has had in keeping all of its investigator positions
filled. While the Department suthorized to employ up to five workérs c o mpensati on fr
investigators, only three of the five positions emerentlyf i | | e d . The Commi ssi o
to the State Auditordés 2015 report described &
encountered in relation to keeping thoseifmss filled, including leave for medical conditions
and workrelated injuries, the death of an investigator from a medical condition, an investigator
whowas separated during his or her probationary period, and another temporary investigator who
left for a permanent position with another emploifeChanging the investigatory model as
discusse@boveandt aki ng ot her steps to reduce turnover
compensation investigators cougbult inincreaseddentification of violationsincluding
employee misclassification, anabssibly increased use dhe debarmenpenalties provided

D. WORKERHCOMPENSATIONLAWS ARENOT FOCUSED ONMISCLASSIFICATION

36 Appendix 5, at p. 17.

%71d., atp. 18. A2016followu p by t he Sffieetneed that the Departndest had increased the

percentage of unemployment insurance audits that were targeted and had begun using fraud tips, as well as targeting
based on region and industry.

%8d., at p. 61.
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The debarment provisions¥he r mownotrokse r s 6 clawane aoh spexifically n
focused on employee misclassification but instead cover a broad range of violatioms udat
employee misclassificatiorNeither the Department of Labor nor the Department of Financial
Regulation haslebarred a single employer femployee misclassification under the provisions
prohibitingfalse statemenbr representatia Instead, the five debarments thave beemssued
all relate to employers who failed to provide insurance coverage for their employees.

Depending on thpolicy outcome that it wishes to achieve, @eneral Assembly may
wish to consider examining the possibility of
compensation laws to more specifically focus on employee misclassification.

E. CURRENTLY DEBARRED EMPLOYERSARE UNLIKELY TO CONTRACT WITH THESTATE

While not an obstacle to the use of debarment, the pdrastiittieimpact on employers
that are unlikely to do business with the Stateichlikely decreases he debar ment pene
ability to deter employee misclassificatioAccording to the Department of Labor, in many
cases, the employers who face potential debarment are smaller employers that are unlikely to
contract with the State or employers in industries in which the Statdikely to contract for
services.This is born out by the current debarment list, whictudes a rental property
management service, a taxi company, a transportation logistics company, and two local
restaurantsBecause these employen®unlikely to contract with the State, debarment is
essentially a symbolic punishment that likely has far less of a deterrent effettieéh@onetary
penalties that were leviexhainst them

According to the Agency of Administration and the Department of Bugkland General
Services, most companies that are large enough to bid on State contracts are familiar with State
contracting requiremesitand able to ensure compliance with those requirem&hts General
Assembly may wish to consider whether debarmean isffective deterrerats well asvhether
the statutes can be tailored so that debarment more effectively targets employers that are likely to
contract with the State.

F. GOVERNORS TASK FORCEHAS BEEN RELATIVELY INACTIVE

The Gover nor oBnpldyeesligcladsiicationehasmaot met since August 10,
2017 According to the State Auditorbés 2015 repor
creation in 2012 and July of 2015ince thenthe Task Force met an additadseventimes
before itsmost recent meeting in 2017.

Created byexecutive Order 04.2, theTask Force is charged withe following tasks:

1 Examine and evaluate existing misclassification enforcetmeagencies and
departments.

1 Develop and implement a campaign to educate and inform employers, workers, and the
public about misclassification.

1 Coordinate review of existing law and other methods to improve monitoring and
enforcement of midassification.
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1 Review and establish reasotemechanisms to accept complaiand reports of
noncompliance.

1 Review templates for state contracts and grants and monitor systems to ensure compliance
by contractors and grant recipients.

1 Identify barriers to information sharing and recommeatusbrychanges where
necessary.

1 Work collaboratively with businesses, labor, and other interested stakeholders in the effort
to reduce employee misclassification.

1 Ensure that agencies and departments are engaged in timely enforcement and that any
penalties and dmrment periods are posted to a publicly available website in a timely
manner, where permitted by law.

1 Engage in other activities as deemed necessary and appropriate by the Task Force, as
permitted by law.

While the Task Force has not met recentlatt been relativelguccestil during the past
several years carrying outsome of theasksit was charged withNotably, the Task Force has:

1 coordinated with the Vermont Department of Labor to use grant money from the U.S.

Department of Labor to cread® education and outreach campaign that ran public service
ads on television and radio in 2015 and 2016;

1 reviewed and made several legislative proposals, although none of the promssals w

enacted by the General Assembly;

1 worked with the Vermont Departmeoit Labor to establish an employee misclassification

complaint portal on its website;

1 worked with the Agency of Administration to revise Bulletin 3.5 to ensure compliance
with the workersd compensation and unempl oy
worked to increase farmation sharing between State agencies and Departraents;
worked with employers, labor groups, and other stakeholders to carry out its work.

= =4

Given its past successes, ipisssible that additional meetings of the Task Force could
produce further positive resultslowever,it is worth noting thathe Task Force is not
specifically charged with enforcing the laws against employee misclassifiéatinstead, its
role is toimprove coordination between tB&ecutiveBranch agencies and departments tand
ensur e faraengaged im emely énforcemént of t hose | aws.

In addition, the Department asserts that it has been able to accomplish more during the
past two yearby identifying agencies and departmettitee the Agency of Transportation and

3 This contrasts somewhat with wédhownt as k f orces from other states. For e
Enforcement Task Force on Employee Misclassification, which has since become part of the Joint Task Force on

Empl oyee Misclassification and Wor k éocus[ibgkgnd targetfimglt i on, was
investigative and enforcement resourceso and fAidenti fyi
should be investigated jointly, and to form joint enforcement teams to utilize the collective investigative and

enfo., cement capabilities of the Task Force members. o N. Y
Massachusettsé Counci l on the Underground Economy has t
where the underground economy and emptoyemi s cl assi fi cation are most preval e
investigative and enforcement resources against those sectors, including through the formation of joint investigative

and enforcement teams. 0 2014 Mass. Acts ch. 144.
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Department of Liguoand Lotterythat have a particular interest in the issue of employee
misclassificatiorand working with thento address a specific issaeproblem In the past two

years, the Department has met with the Department of BoResks and Recreation to discuss

mi sclassification in industries related to Ver
Human Services to discuss and resolve misclassificatsues in the Agency; discussed issues

related to the classification of apprentices and the payment of prevailing wages with the

Department of Buildings and General Serviasjworked with the Department of Financial

Regulation to producgocuments clarying issues related the classification of LLCs. In

addition, the Department continues to meet and communicate regularly with the Agency of
Transportation and the Department of Liqgaad Lotteryto ensure that employees are being

properly classifiedath t hat contractors and | icensees have
have not been debarre®utside State government, the Department has, as part of an effort to

address seasonal workforce issues, met separately with fuel dealdrs Assbciatedseneral

Contractors to discuss employee leasing laws and employee classification and potential liability
related to those issues. The Department believes that this approach is more effective than

convening the Task Fordeecause it does not suffer fronetlogistical and scheduling challenges
presented by the large membership of the Task Force, and the work is focused on issues that are

of direct concern to each of the agencies, departments, and industry groups that the Department

has worked with.

The General Assembly may wish examine whether the Task Force is an effective
long-term tool for reducing employee misclassification or if the more ispeeific approach
employed by the Department in the past two years may be more effective at accomihieghing
goal. If the General Assembly believes that the Task Force should continue to be tutizad,
wish toconsider whether the Task Force should be codified in statute, anavliether it should
be required to meet a minimum number of times par ynd whether it should be given specific
tasks or oversight authority aimed at reducing employee misclassification or improving the
enforcement of the las\against misclassificationlf the General Assembly determines that the
Depart me nt égecifimappreachiweutdlbeemore effective at reducing employee
misclassification, it may wish to identify specific issues that it would like the Department to
address, and the stakeholders that it would like the Department to work with.

V. Other StatesThat Utilize Debarment to Enforce Laws Prohibiting Misclassification

The federal government asdveralstates utilize debarment as a penalty for violations of
certain employment and procurement lawsrecent years, some states have made headlines by
ramping up enforcement efforts redatto employee misclassification statutes that include
debarment as a potential penalty for violatddsie to time and resource limitations, this report
doesnotinclude an exhaustive survey of State debarment laws or of recent efforts to increase
utilization of debarment as a penalty in relation to employee misclassification. Insteaehdhis
provides arief overview of the lawsn threestatesand the Disict of Columbiathat utilize
debarment in relatioto employee misclassification.

In addition due to a lack of information found while researching this sulij@streport is
unabl e to address t he [fuenmaizesdecifiéchacermsticd ojather ¢ h a

rc
statesdé6 | aws, rules, and procedures related tc
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enhancing or | imiting their effectiveness i n e
misclassificatiordo While somenews reportslescrbe significant penalties that have been

levied®®and some stateds de poaevenehousandsfiesiglogerstomv e hund
them*! the author was unable to find any analysis of whether the penalties and debaawents

resuledin a decrease in erfgyee misclassification. This is a subject that the General Assembly

may wish to consider studying further in the future.

A. ILLINOIS

lllinois6Employee Classification AZE which applies to employers who are construction
contractors or subcontractoestablishes monetary penalties for failing to properly classify
employees or retaliating against an employee who repustlassification or cooperate with an
investigation oproceeding under the A6t When an employer commitssacond or subsequent
violation of the actwithin five years of a previous violatipthe employer is debarred from
contracting with the state for four yedrsm the datehe last violatiorwas commited#* 4°
Debarred employers are listedn t he Depar t me n'tInadditior, thebAatr 6 s we b s |
requires thddepartment of Labor, the Department of Employment Security, the Department of

Revenue, and the 11l inois Woapdraterbgsharityo mpensat i ¢
information regarding suspected employee misclassification and, in the event that a violation is

found, requires the Department of Labor to fAnc
Department of Revenue, the Office ofthetSea Comptrol | er, and the I 111
Compensation Commi ssion who shall be obliged t

laws within their respective jurisdictiofis.

I'1'l'inoi s& Pr aelsoprovides forgthe &bayneent Afemployedso violate
the prevailing wage laws for public contrattsContractors and subcontractors who on two
separate occasions within a fiyear period violate the provision of the Awtn be debarreir
four yeglrsfrom the date on which they are added tistamaintained by the Commissioner of
Labor*

B. MASSACHUSETTS

40Sege.g, Ryan Grahowski JonesHow New York and lllinois Curb a Key Labor Violation While Other States Fall
Short ProPublica.org; Sept. 4, 2014tps://www.propublica.org/article/howewyork-andillinois-curb-a-labor
violation-while-othersfall-short

41 Seee.g, Massachusetts Dept. of Industrial Accidents Debarmenthttgts://www.mass.gov/serviee
details/debarmeritst-businessefeligible-to-bid-on-stateor-muncipallyfundedcontracts (Unfortunately, this list
does not specify whether the employers were debarred fo
for employee misclassification.)

42820 1.L.C.S. 185/0185/999.

43SeeB20 I.L.C.S. 185/10 and 185/20.

448201.L.C.S.185/42.

45 The Illinois Procurement Code also provides for the debarment of contractors or subcontractors and is subject to
applicable provisions of the Employee Classification A¢e30 I.L.C.S. 500/5065 & 500/5@ 70.

46 1d.

47820 1.L.C.S. 185/75.

488201.L.C.S. 130/0.01130/12.

498201.L.C.S. 130/11a.
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Massachusetts laprovides a broadange of violations for whican employer can be
debarredincludingfiany state or federal law regulating hours of labor, prevailing wages,
minimumwages, overtime pay, equal pay, child labor, or wa@skeompensatiarrd With
respect to employee misclassificatian employer can be liable foivil and criminal penalties
as well as possible debarment, if it misclassifies an employee, and in doiitdeges a provision
of the Commonwealthdés wage and houdawl aws, mi ni
requiringemployers to keep true and acaie employee payroll record¥ovisions requiring
employers to pay withholding taxes on employeewagedp r ovi si ons of the wor
compensation law related to knowing employee misclassificatidime debarment periods for a
violation are up to six months for a first violation, up to three years for a subsequent violation,
and up to five years for a willfaliolation>? In addition, an employexho violates conditions
imposed by a citatiofor misclassificatioror an order requiring a bond to rectify the
misclassification and ensure compliance with theitaglebarred for one year, and an employer
that receies three citations within a thrgear periods debarred for two years.

Massachusettsd workerso compeanamployeravho | aw s
fails to provide for insurance gelfinsuranceas required by this chapter or knowingly
misclassifies employees, to avoid higher premium rates, will be immediately debarred from
bidding or participating in any state or municipal funded catgrfor a period of three yegrsr*
In addition, any employer who knowingly misclassifies an employee can also be subject to
imprisonmenfor up tofive years or a fine of not less th&mh,000.0hor more thai$10,000.00
or both>

C. NEW YORK

New York State law provides for debarmémt employee misclassification pursuant to its
workersé compensation | aw, the Construction |Ir
Transportation Industry Fair Play Act. In addition, employers can also be debarred for violations
of the articles gverning public work and prevailing wage for building service employees.

The Construction Industry Fair Play Agthich was enacted in 2010 to reduce the
occurrence of employee misclassification in the construction indifstrgates a presumption
that an individual working in the construction industry is an employee unless he or she is a
separate business entity that can satisfy 12 criteria establishing its independence or
independent contractor wisatisfies the scalled ABC tesf” 8 An employer hat is determined

S0OM.G.L. ch. 29, 89F.

51 M.G.L. ch. 149, 8148B(d).

52M.G.L. ch. 149, 87C(a)(3).

53 M.G.L. ch. 149, 7C(b)(3).

54M.G.L. ch. 152, 85C.

SM.G.L. ch. 152, 814.

56 SeeNY Labor Law §861-a.

The ABC test provides that an individual is an indepen
direction in performing the job, both under his or her contract and in fact; (b) the service must be performed outside

the usual coursef dusiness for which the service is performed; and (c) the individual is customarily engaged in an
independently established trade, occupation, profession
S8 NY Labor Law §861-c.
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to have willfully misclassified employees is subject to a civil penalty of up to $2,500.00 for a first
violation and up to $5,000.00 for each subsequent violation within gdiaeperiod® In

addition, the employer may be convicted of a misdemeanor punishable by imprisonment or a fine,
as well ag,odebarment for up to one year for a first violation and up to five years for a subsequent
violation.

The Commercial Goods Transportatiodustry Fair Play Act, which was enacted in
2013, creates a presumption that an individual working in commercial goods transportation is an
employee unless he or she is a separate business entity that can satisfy 12 criteria establishing its
independencer an independent contractor who satisfies the ABC°tean employer that is
determined to have willfully misclassified employees is subject to a civil penalty of up to
$2,500.00 for a first violation and up to $5,000.00 for each subsequent violatndm aviive year
period®? In addition, the employer may be convicted of a misdemeanor punishable by
imprisonment or a fine, as well as debarment for up to one year for a first violation and up to five
years for a subsequent violatith.

New Yor k 66s CGMompkeerrssat i on Law al so provides
fail to properly classify their employee$Vhile the statute does not mention misclassification
specifically, an employeran be subject to criminal penalties and debarment for failingtoese
wo r k eomperdsation for its employéésr for failing to keep an accurate record of the number
of employees or amount of payroll, whicbutd include employee misclassificatién.An
employer that violates those provisions will be subject to debrfoea period of up to one year
if convicted of a misdemeanor or up to five years if convicted of a féfohy.addition, an
employer can be debarred for failing to pay compensation that is due or for discriminating against
employees for filing a previts workerécompensation claim or for being an injured veté‘an.

D. WASHINGTON, D.C.

The District of Columbia provides for debarment due to employee misclassification in the
construction services indust?y.An employemwho commitsmore than two violations within a
two-year periods given a choick e t w being asgessed an administrative penalty of $20,000
for each employee that was not properly classified, ingjedebarred for5yea®® i 1 f an
employer is debarreél , the emjoyer shall be subject to a civil penalty of not less than $5,000,
and not more than $10,000, for each employee that was not properly classified, and may be
ordered to make restitution, pay any interest due, and otherwise comply with all applicable laws

S9NY Labor Law §861-¢(3).

S0NY Labor Law §861-e(4) and (7).

S1NY Labor Law §862-b.

62NY Labor Law §862-d(3).

63NY Labor Law §862-d(4) and (7).

NY Workersd Compensation Law A 5
®NY Workersdéd Compensation Law A 1
®NY Workersdéd Compeénsation Law A 1
SNY Workersdé Compensatian Law AA
68 D.C. Code Ann. §82i 1331.01 321 1331.15.

89 D.C. Code Ann. 82i 1331.07(e). Each employee who is misclassified is considered a separate violation. D.C.
Code Ann. 821 1331.07(a).

, 125, and 125
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ard regulationg’® When theemployerfis or has engaged in work on a project funded by District

f u n,dt ;ay be debarred if hasmore than two employemisclassification violations within a
two-year period:

The District of Columbia alsprovidesfor debarment under its procurement |3 he
Chief Procurement Officer, after reasonable notice and opportunity to kit ¢teadebar an
employerfor up to five yearsf he or she determines that there has lzeeiolation of the

Di st ri ct otemplogewmisclasgificationsand workplace fratidhe Chief Procurement

Of ficer can avoid debarring an empl oyer
contrary to the best interests of the District to do so or the present respgnsiliii person is

such that a debarment would not be warrantédebarment pursuant to this section applies to

any affiliate of the employer, unless otherwise indicétetf.an employer is debarred twice, the

debarment is considered perman@nHowever afterlOyearst he empl oyer fimay
reinstatement if thé [Chief Procurement Officer] provides written notification to the Chairman
of the Council thatthepersétn busi ness practi®es have been

VI. Potential Changes tdVlake Debarment a More Effective Tool for Reducing Employee
Misclassification in Vermont

A. POTENTIAL LEGISLATIVE CHANGES

Enhance Worke®Compensation Investigatory Powers

The Department of Labor aybe able to better identify employee misclassification and

A

failuresto providevo r k er s 6 cimsongneahits iavestigatary powerare enhanced

Currently theDepartmeri s aut hor ity to conduct investigat:.

compensatin law is provided pursuant 81 V.S.A. 88603 and 690.The existing powers are

primarily complaint driven and only come into play if there is a dispute before the Department or

a person submits a request for the Department to obtain proof of comi@ncan employer.

21 V.S.A. 8603(a) provides that:
So far as it is necessary in his or her examinations and investigations and in the

determination of matters within his or her jurisdiction, the Commissioner shall have power
to subpoena witnesses, admiar oaths, and to demand the production of books, papers,

records, and documents for his or her examination.

21VSA 8690(a) requires employers to fil
insurance policy with the Commissioner, and 21 V.S.890(b) gives the Commissioner

70D.C. Code Ann. 82i 1331.07(e)(2).

1D.C. Code Ann. 82i1331.11.

2D.C. Code Ann. §%i351.01 2i 362.02.

73D.C. Code Ann. &1 359.07. See als®.C. Code Ann. §82i 1331.01 321 1331.15.
74D.C. Code Ann. i 359.07(a)(1)(A).

5D.C. Code Ann. i 359.07(h)(2).

76D.C. Code Anng 2i 359.07(K).

1d.
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authority to requestertificationof insurancdrom an employef® In addition, 21 V.S.A.
§ 6631(a) provides authority for the Commissioner to order insurers to invesfigatp e c i f i ¢
all egations of <c¢laimant fraud. o

In summary the existingaw provides authority for the Commissioner to request or
subpoena materials in the context of a hearing, to request proof of insurance from employers, and
to direct insurers to investigate allegations of fraud. [&tvedoesnot provude authority for the
Department to perform random or targeted audits of employers on its own initiattbsequire
specific deadlines for compliance with a request from the Department. By amending the V.S.A.
to provide the Department with authoritygerform audits and investigations on its own
initiative, potential misclassification or failure to obtain insurance could be detected sooner and
addressedhoreproactively.

More specificallyt he Di rector of Workersd Goampensati
structure similar to the investigatory powers provided undéf.31A. 88 1314 and 1314a, which
provide the Commi ssioner with authoasthey to rec
Commissioner deems reasonably necessary for the effective alationob t he unempl oy
insurance laws, would provide the Department with the ability to more effectively identify
misclassification or failures to provideo r k er s 6 cimsungneePo\ading spacific
timelines for employers to provide thejuested information and penalties for failure to comply
with a requestvould further enhance the effectiveness of such a chidnigeaddition, poviding

BA(b) (1) In addition to any other authority provided t
Commissioner may issue a written request to an employer subject to the provisions of this chapter to provide a
wor ker s 6 ©ammpliange stadmiend on a form provided by the Commissioner. For the purposes of this
subsection, an employer includes subcontractors and independent contractors. The form shall require all the following
information sorted by job site:
(A) The numberoE mpl oyees employed during the entire currer
the previous year if no policy was in effect or partially in effect prior to the request and the effective dates of the term
of any policies in effect.
(B) The total numberfchours for which compensation was paid.
(C) Alist of all subcontractors and 1099 workers and their function on the job site for the period in
question.
(D) The name of the workersdéd compensation insurance
(E) As an attachment, the insurance policy declaration pages, including how much payroll the policy is
covering and a designation of the hours that provide the basis of the appropriate National Council on Compensation
Insurance classification code.

(2) Any employer who fails to comply with this subsection or falsifies information on the compliance
statement may be assessed an administrative penalty of not more than $5,000.00 for each week during which the
noncompliance or falsification occurred and anjtces and attorneyds fees required to
Commissioner may also seek injunctive relief in Washington Superior Court.

(3) A compliance statement shall be a public record, and the Commissioner shall provide a copy of a
compliancestatement to any person on request. An insurance company provided with a compliance statement may
investigate the information in the statement. Based on evidence that an employer is not in compliance with this
chapter, the Commissioner shall request a diampe statement or an amended compliance statement from the
employer, investigate further, and take appropriate enforcement action.

(4) In the event the Commissioner receives a request for an employer to provide a compliance statement but
finds no evidene of noncompliance with this chapter, the Commissioner shall provide timely notification of the
findings to the requesting party.o
®Workersdo Compensation Rule 45.7100 already provides th
21 V.S.A. 8690(b) within 30 days unless good cause for an extension is shown.
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specific penalties for employers that fail to
provide requested information would further strengtheriteep a r t ahiétynta idestify and

prevent misclassification. Penalties could include monetary fines, similar to the genalty
noncompliance with request f oder2hV.Swor ker s0 € 0 mg
§ 690(b)(2)8°

Require Proof of Workerso6é6 Compensation for Lic

While requiring proof of workersoé6 compensat
license might not increase the number of debarments, it could increase compliartbe with
wor ker sé ¢ o mphe DepaatiantminLiquomand. Lottery has begumking with the
Department of Labor to revise its |icensing pr
insurance. Broader application of such a requiretnemt V e r otherliceén$irg requirements
could increase the number of employers that obtain coverage for their empldfiegsotential
|l oss or suspension of a |license for failure toc
reduce instances of groyee misclassification.

Consider Amending Debarment Provisions to Focus on Employee Misclassification

If the General Assembly specifically wants to utilize debarment as a punishment for
employee misclassification, it may wish to examine amendindggbarment provisions under the
worker®compensation law to focus more closely on employee misclassification instiad of
current | awofrmudblenaetidity hoogeneslly &oreover,if the General
Assembly wishes to allow the Departmeht.abor toutilize debarment mor&equently for
violations of the workersd compe2IsVaStAi 892 | aw, i
to require debarmemoranyf ai | ur e t o pr ovi de wo ratkeetham Onlyc o mp e n
in those few inances where a stepork order is issued

B. POTENTIAL REGULATORY CHANGES

The most significant change for purposes of increasing the number of debarments related
to employee misclassificatiaa probablythe adoption of rules necessary for Bepartmenbdf
Labor to enforce the penalties foisclassifying an employee under tiemployment insurance
law. Due to the lack of necessary rules, neither the monetary penalty nor the debarment provision
of 21 V.S.A. § 1314a have been employed sineg thereenactedn 2010. The adoption of
these rules would likely result the State debarring dozens of additional employers for employee
misclassification during the next few years. With that in mind, the General Assembly may wish
to encourage the Dapgment of Labor and the Employment Security Board to ensure that the
proposed amendments to t he afadopted gsqaecklyasSecur i ty
possible.

80|f the General Assembly elects to examine the possibility of granting the Department enhanced investigatory

powers, it may wish to hear testimony from stakeholders regarding recent iegigtaposals to amend 21 V.S.A.

88 603 and 1307 to provide authority for the Department to inspect places of business or employment as necessary to
ensure compliance with the workersd compensatitoh and un
House bills related to the issue of employee classification during the past two biennia, which were discussed in

committee but did not reach the floor for a vote. The author did not discuss them with the Executive Branch staff
interviewed for this rport.
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Appendix 1: 2018 Acts and Resolves Nadl48, Sec 8

Sec. 8. DEBARMENT; OFFICE OF LEGISLATIVE COUNCIL; REPORT
(@) On or before January 15, 2019, the Office of Legislative Council shall submit to the
Senate Committee on Economic Development, Housing and General Affairs and the
House Committeen Commerce and Economic Development a written report on the use
of debarment in relation to the laws against employee misclassification. In particular, the
report shall:

(1) summari ze Vermontés | aws, rules, an
includingthe violations that can trigger a debarment proceeding;

(2) describe the use of Vermontds debar
been used more frequently to date;

( 3) identify any obstacles that prevent
procedures;

(4) summarize the actions taken by the Agencies of Administration and of
Transportation and the Departments of Labor, of Financial Regulation, and of Buildings
and General Services to utilize debarment to ensure that the State is not ogniviloti
employers that misclassify employees in violation of Vermont law;

(5) identify other states that utilize debarment as a means of enforcing the laws
against employee misclassification and summarize the manner and frequency of
debarment proceedingsthose states;

(6) summari ze specific characteristics
related to debarment that have been identified as either enhancing or limiting their
effectiveness in enforcing tadsibcatien;and at es 6 | &

(7) summarize any legislative, regulatory, or administrative changes that are
identified by the Agency of Administration, Agency of Transportation, Department of
Labor, Department of Financial Regulation, or Department of Buildings andr@l
Services as necessary to make debarment a more effective tool for reducing the occurrence
of and enforcing the laws against employee misclassification.

(b) In preparing the report, the Office of Legislative Council shall consult with the
Agencies d Administration and of Transportation and the Departments of Labor, of
Financial Regulation, and of Buildings and General Services.

(c) The Secretaries of Administration and of Transportation and the Commissioners of
Labor, of Financial Regulation, ad Buildings and General Services shall, upon request,
promptly provide the Office of Legislative Council with any pertinent information related
to debarment procedures and the use of debe
laws against employee missfafication.
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Part I Statutory Autherity and Responsibilifies
of the Warkers” Compensation Task Force

The Workers” Compensation Employee Classification, Coding, and Frand Enforcement Task
Force (task force) was created by the general assembly m 2008 {Act 208) to mvestigate and
analyze misclassification and miscoding of employees, including oceurrences of frand in the
Vermont workers® compensation program, and to offer recommendations to the general
assembly. (See Appendix #1)

The ten task force members include representatives of the general assembly, the adnunistration,
labor, management, msurance, and the attomey general’s office. Pursuant to its charge, the task
force presents its final report.

Part I Summary of Task Force Activities

The task force met 15 times and took testimony from a vanety of individuals and organizations

representng a broad spectrum of perspectives and interests. (See Appendix #2) Topics
addressed by the task force meluded:

Inter- and intra-departmental coordination and investigation

The scope of misclassification and miscoding n Vermont

Penalties and enforcement, including enforcement efforts m other states
State and federal unemployment tax avoidance (SUTA and FUTA)
State-administered reporting hotline

State confracts and “respensible contractor” gmdelines

Definitions of “employes™ and “independent contractor™

Public outreach and education

Workers® compensation msurance carmers and their audit procedures
Systemic regulatory reform options gamered from other states, such as precertification
PTOSTAImS

Effectiveness of existing compliance statements

Status of legitimate independent confractors

The Insurance Frand Burean of Massachusetts

Drafts of the NCOIL model law on misclassification

A list of reports received by the task force is attached. (See Appendix #3.)
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Part IIT. Summary of Task Force Recommendations

A. Recommendations Related to Act 54 and Ongoing Work of the Task Force

(1) The task force recommends that VDOL and BISHCA continue to provide the relevant
standing committees of jurisdiction regular updates and status reports regarding the
mplementation of Act 54 workers’ compensation requirements and the enforcement of Vermont
labor standards more generally. Such information should melude the number and outcome of
departmental audits and investigations, as well as a detailed descniption of the efforts of the three
new frand Imvestigators.

(2) In addition although the Legislature charged the task force with meeting only until a final
report was filed, there was consensus among members that work remains to be done. As a result,
the members agreed to meet informally in order to maintain and encourage ongoing cooperation,
coordination, and focus on the serious problem of misclassification and miscoding.

B. Becommendation on Public Fducation and Ounireach
The task force unanimeusly endorses implementation of a public education and cutreach
campaign which as an executive branch inihative, does not require legislative action.

C. Becommendation on Enforcement

The task force emphatically supports the enactment of greater enforcement tools. However, due
to mnsufficient ime, the task force was unable to fully review the schedule of proposed penalties
put forth by VDOL and BISHCA to determine their adequacy and, therefore, recommends that
this work be done by the relevant standing committees of jurisdiction.

D. Recommendation ing “Common Definitions™

Unable to reach consensus on the common definition question, the task force recommends that
the relevant standing committees of jurisdiction consider taking up development of common
definitions of “employes™ and “ndependent contractor™ to be used in the workers” compensation
and umemployment insurance programs. As a starting point for discussion purposes, the task
force recommends consideration of a Vermont bill based on the oniginal NCOIL 8-point test.

E. Recommendation Related to an Insurance Frand Bureau

The task force recommends that the relevant standing committees of junisdiction consider the
creation of a special task force designed specifically to solicit broad-based input from insurers
and law enforcement on the development of an nsurance frand burean similar to the
Massachusetts model. The task foree also recommends that consideration be given to the
establishment of a regional multi-state msurance frand bureauw.

E. Becommendation on Topics for Legislative Consideration
The task force recommends that the relevant standing committees of junisdiction consider taking

up for review several topics not addressed by the task force due to lack of time.
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G. Recommendations Related to Ongoing Efforts of VDOL and BISHCA
(1) The task force recommends that VDOL and BISHCA report back to the relevant legmslative

committees of jurisdiction regarding their findings with respect to the financial costs of
nusclassification and nuscoding, as that mformation becomes available, and that the departments
confinue to provide regular updates on the status and outcome of investigations and andits. The
updates should include corrent methods of detecting misclassification and frand and should
highlight any new, potential methods not previcusly explored or discussed by the task force or
the legislative committees.

(2) The task force recommends that VDOL and BISHCA continue to work cooperatively and
collaboratively with the Lemslature and other state agencies and departments. and that the
departments maintain a high prionty focus on the problem of worker musclassification and

Part IV. Task Force Findings and Recommendations

Vermont law requires all employers to have workers® compensation coverage for their
employees. Workers' compensation is a statutorily mandated no-fault insurance system that
provides various benefits to an employee who suffers a work-related mjury or ocoupational
disease. The benefits include wage replacement, medical treatment, and vocational
rehabilitation. Workers® compensation benefits are limited by law, but the program assures that
mjured o sick employees receive basic remedies for work injuries while avoiding costly
negligence suits.

For purposes of this report, “misclassification” means classifying a worker as an independent
confractor when the worker otherwise meets the criteria of an employee under Vermont workers’
compensation law or unemployment msurance laws; and “miscoding ™ means mcormrect job
coding of an employee for the purposes of calculating the emplover's workers” compensation
premivm. Misclassification and miscoding may result from ignorance or confusion about the
legal requirements_ but also may be intentional frand by an employer in an attempt to lower
workers’ compensation preminms and other employment expenses in order to lower the cost of
doing business.

Working as an mdependent contractor 1s a legitimate alternative to being an employee, and use
of independent contractors is a legal means of doing business. These business relationships and
opportunities should remain viable and strong options in Vermont.

In Vermont and nationally, there appears to be an ongoing problem caunsed by those employers
that attempt to avoid or minimize workers’ compensation premiums and aveid paying
unemployment insurance taxes by treating workers as independent contractors rather than
employees in contravention of legal requirements or by incorrectly coding employees mn the
workers’ compensation job classification system

The compelling testimony provided to the task force affirmed the principal finding in the report
1ssued by the Vermont Department of Labor in 2007 pursuant to Act 57; namely, that
musclassification of workers in Vermont's workers® compensation system is a problem. (This
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finding is consistent with the insurance industry’s perspective, as detailed by BISHCA in the
same report.) The Department of Labor estimates that between 10 and 14 percent of Vermont
employers misclassify their employees.

Employee status engenders very different obligations and nghts under the workers’
compensation law and the wmemployment law than does mdependent-contractor status.
Misclassification, in particular, has important implications for employers, workers, and
governments. For example, workers’ compensation and unemployment insurance programs,
occupational safety and health laws, and labor standards (such as wage and hour laws) generally
apply to employees but may not apply to independent contractors. In addition, employers are
legally required to pay certain payroll taxes and withhold state and federal income taxes from
wages paid to employees, but need not do so when paying independent contractors.

Audltsanﬂmportsprepmmdmuﬂmstates suggest that revenme losses due to misclassification

and miscoding may be significant. Such losses may take the form of uncollected fees and taxes
which limit the availability of fimding for essential government services, such as unemployment
Imsurance.

Misclassification and miscoding undermine the basis of fair competition among businesses and
put law-abiding employers at a disadvantage when bidding on contracts. When employers fail to
make lawful contnbutions, employees may lose benefits provided by the workers’ compensation
laws and imemployment insurance laws. When viclations are not adequately penalized, it
discourages employers from continuing to comply with the law.

Based in large part on the preliminary recommendations contained in the task force’s progress
report dated Apnl 21, 2009, the Vermont General Assembly enacted several provisions in the
2009 session to address misclassification and miscoding in Vermont. Those measures were
contained in Act 54 (see Appendix #4), and can be summanzed as follows:

 Amendment to 21 V.5 A § 1314 to mprove information sharing among divisions within
the Department of Labor.

» Requirement that the Department of Labor refer suspected nusclassification or miscoding
to BISHCA.

= Establishment of “responsible employer” guidelines that apply to state contracts valued at
more than $250,000.00, with oversight by the Agencies of Administration and of
Transportation.

» Requirement that businesses found to have violated classification requirements be
prohibited or restricted from bidding on future state contracts for a peniod of time.

» A $15,000.00 increase in the BISHCA penalty applicable to false statements or
representations that result in a lower workers’ compensation prenuum.

* Changes to compliance statements to mmprove their effectiveness.

* Four additional frand imvestigators within the Department of Labor.
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As part of its work over the 2009 legislative interim the task force regularly received status
reports on the implementation of the above-referenced Act 54 requirements. A summary of
findings related to those requirements follows.

Increased Information Sharmg

Sec. 69a of Act 54 amended the applicable provision of the unemployment insurance (UT)
program to allow the shanng of Ul records with the workers” compensation division.
Investigative and legal staff within the workers™ compensation division have obtained the

have been actively sharing information in the course of open imvestigations. Sec. 79 of Act 54
requires VDL to refer alleged workers® compensation violations to BISHCA for the
commissioner’'s consideration of enforcement. A working draft for a protocel for such referrals
has been established, and joint traiming for VDOL musclassification investigators and BISHCA
miscoding mvestigators is planned. (See Appendix #3.)

Responsible Employer Guidelines

Sec. 32(a) of Act 54 requires the Agencies of Admimstration and of Transportation to establish
procedures assurnng that state contracting procedures and contracts are designed to minimize
misclassification and miscoding on projects with a total project cost greater than $230,000.00.
Primanly, the procedures relate to the disclosure of mformation pertamning to employees,
subcontractors, and payroll. The agencies have incorporated procedures into the contracting
process to meet these new requirements. (See Appendix #6.)

Sec 32[]:} ufﬁmﬁdreqtmesthgﬁgmmﬁ of Administration and of Transportation to adopt a
mule of procedure prohibiting or restricting contractors that viclate classification requirements
from bidding on firture state contracts for a penod of time that comesponds with the senousness
of the violation Presently, a proposed mile has been prefiled with the interagency committee on
administrative mles as required under section 837 of Title 3. A copy of the proposed rule is
attached. (See Appendix #7.)

Davis-Bacon Wages

Sec. 32(c) of Act 54 requires the Agencies of Administration and of Transportation to comply
with Davis-Bacon wages on ARRA-finded state contracts. The subsection further specifies that,
m the event that Davis-Bacon wages in amy county have not been updated in the previous three
years, the nunimwm state-required wage for a state contract shall be that of the Vermont county
that has most recently updated its Davis-Bacon wages.

With respect to this provision, the Office of the Vermont Attorney General issued two opinions.
On August 5, 2009, the office concluded that the Vermont Tegislature may set wages for ARRA

projects that are higher than those set by the U5, Department of Labor. (See Appendix #8.) On
September 11, 2000, the office released a memorandim concluding that there are no legal or
practical constraints to full implementation of the enhanced wage formula in Sec. 32(c). (See
Appendix #9.) Accordingly, this section has been implemented.
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Increased BISHCA Admimistrative Penaltv and Removal of “Willfial” Requirement
Sec. 78 of Act 54 raised BISHCA s administrative penalty for false representations resulting in a

lower workers” compensation premium from $3,000.00 to $20,000.00 and, in addition, removed
the requirement that such representations be made “willfully.” To date, no enforcement actions
have been taken under the new law.

Expanded Compliance Statements
Sec. 80 of Act 54 amended the existing law which pertans to workers” compensation

compliance statements. In particular, the law was expanded to apply to all employers and not
]nstcmlnctmdnmgmmendenmlm In addition, and among other things, the statements

now require disclosure of all subcontractors and 1099 workers and an attachment stating how
nmch payroll the policy is covering. A copy of the revised compliance form is attached. (See
Appendix #10)

Additional Fraud Investisators

Sec. 106 of Act 54 authonized VDOL to hire four, linited service fraud investigators. Due to
recent fimding reductions, the number was reduced to three. To date, two of the three positions
have been filled. One is located in Burlington and one in Montpelier. The new investigators
have received specific training and are working closely with UT anditors. Additional training
with BISHCA staff is planned The department is in the process of recnuting for the third
position which will be located in Rutland.

Becommendations

(1) The task force recommends that VDOL and BISHCA contimme to provide the relevant
standing committees of junsdiction regular updates and status reports regarding the
implementation of Act 54 workers® compensation requirements and the enforcement of Vermont
labor standards more generally. Such mformation sheuld melude the number and cutcome of
departmental audits and investigations, as well as a detailed deseription of the efforts of the three
new fraud investigators.

(2) In addition although the Legislature charged the task force with meeting cnly until a final
report was filed, there was consensus among members that work remains to be done. As a result,
the members agreed to meet informally in order to maintain and encourage ongoing cooperation,
coordination, and focus on the serious problem of misclassification and miscoding.

B. Public Education and Ouireach Program

Sinece its formation, the task force has been copnizant of the need for greater public cutreach in
terms of educating employers, employees, and independent contractors about their nghts and
responsibilities under the law. A high prionty recommendation in the progress report was to
mprove and expand publication of government telephone numbers for making complants about
alleged viclations of the law.

In October 2009, VDOL and BISHCA developed a new proposal for a public relations campaign
to inform the business comnmmity, generally, of labor standards related to misclassification and
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miscoding. Significantly, the program will not require an additional appropriation of state fimds
but will be fimded with existing state resources. The departments intend to mvolve other state

agencies, labor organizations, and business groups with disseminating information, be it through
downloadable information sheets and posters, articles in newsletters and general media, or press
releases. The goal of the program is to develop clear mdelmes and examples and provide that
mformation through free outlets.

In addition, the departments intend to conduct a minimum of four regional employer seminars to
provide information about proper classification and recent statutory changes and to answer
questions. Unemployment field audit staff will provide technical assistance on site for
employers who request it. A tip line for reports of alleged nusclassification will be created and
publicized.

The public outreach campaign will commence at the end of the 2010 legislative session.
Benchmarks will include increased business registration on the Secretary of State’s web site. A
more detailed description of the program can be found in Appendix #11.

Recommendation
The task force unanimously endorses implementation of a public education and cutreach
campaign which as an executive branch imtiative, does not require legislative action.

C. Penalties

Upon the recommendation of BISHCA, the General Assembly in 2009 increased the BISHCA
administrative penalty for workers” compensation misclassification and miscoding to $20,000.00
per violation.

Ower the subsequent legislative interim, the task force continued to look at penalties. There was
general agreement that, in many mstances. existing penalties and enforcement tools could be
enhanced to have a greater deterrent value. There was discussion of replacing VDOLs flat
penalty with a penalty that comresponds directly with the monetary value of the contract under
which the masclassification ocowrred. This would ensure that the penalty fits the benefit illegally
obtained, without being either too draconian or too iInconsequential.

In addition, VDOL and BISHCA proposed to the task force a schedule of increased penalties,
such as a $20,000.00 administrative penalty for false representations and strengthened
enforcement mechanisms, such as a greater use of stop-work orders. The proposal also inchided
ame:ndmgthgmmmalpenaltyfmwod:m compensation frand to apply to gll benefits illezally
obtained and not just those that fall within the workers’ compensation program. (See Appendix
#12.)

Eecommendation
The task force emphatically supports the enactment of greater enforcement tools. However, due
to msufficient ime, the task force was unable to fully review the schedule of proposed penalties

VT LEG I50535.1

VT LEG #335987 v.2



put forth by VDOL and BISHCA to determine their adequacy and, therefore, recommends that
this work be done by the relevant standing commuttees of jurisdiction.

D. Common Definitions of “Emplovee” and “Independent Contractor™

The task force did not reach consensus about the benefit of developing universal defimitions for

“employee” and “independent contractor” to be used throughout all state programs, such as
workers’ compensation, tax, wage and hour, and imemployment msurance.

Some task force members adamantly believe that common definitions are essential to minimize
confusion and encourage compliance with labor standards. Under existing law, there are at least
five defimitions of these terms.  Greater umiformaty, it 1s contended, will improve consistency,
enforcement, and prosecution for violations.

Some members, however, expressed concemn about focusing on developing common definitions
rather than on increased enforcement of existing laws. They argued that a defimitional fix may
have the effect of diluting current standards used to determine employee or mdependent
contractor status. There is a substantial body of Vermont case law regarding the definition of
“employee” which, for the most part. articulates manced differences pertainmg to business
relationships. The primary focus of the decisions is who controls the work. Long-standing case
law suggests that people who fail to pay their legally required employer expenses do so, not
because of confusion, but because of a conscious intention to avoid paying those expenses in

order to gan a competitive advantage.

The task force heard from the National Conference of Insurance Legislators (NCOIL) regarding
the NCOIL model law on misclassification. However, as explamed by Executive Director Susan
Nolan, the model law currently under consideration has been namrowed to apply only to the
construction industry and defers to the several states with respect to definitions of “employee™
and “independent contractor.” An earlier version of the model law, however, proposed
definitions of these terms. Commussioner Moulton Powden and Deputy Commissioner Bertrand
suggested to the task force that this earlier version and its 8-point test be adopted in Vermont.

Recommendation

Unable to reach consensus on the common definition question, the task force recommends that
the relevant standing committees of jurisdiction consider taking up development of common
definitions of “employee™ and “independent contractor”™ to be used in all applicable Vermont
programs. As a starting pomnt for discussion purposes, the task force recommends consideration
of a Vermont bill based on the ongmal NCOIL 8-point test that is applicable to Vermonts
workers’ compensation and unemployment insurance programs. (See Appendix #13.)

E. Insurance Frand Burean

On September 9, 2009, the task force received testmony from Damel J. Johnston, Executive
Director of the Insurance Frand Burean of Massachusetts. The burean is a gquasi-governmental

VT LEG I50535.1

VT LEG #335987 v.2



agency created by the Massachusetts legislature in 1990, (See Appendix #14.) Prompted by the
private insurance industry, the burean was established to coordinate and integrate msurance
ndustry and government efforts to investigate and prosecute insurance frand. It is wholly
fimded by the msurance indostry through an assessment on two insurance industry associations:
namely, the Automobile Insurers Burean of Massachusetts and the Workers’ Compensation
Bating and Inspection Burean of Massachusetts. The burean investigates frand in all lines of
msurance, but primary attention is given to automobile and workers' compensation insurance
claims becanse, as explained by Mr. Johnston, these are the areas that most significantly affect

msurance costs for

The mission of the burean i3 the detection, prevention, and investigation of insurance frand by:

» Informing the public of the burean’s activities and soliciting public assistance and
cooperation in detecting and preventing fraudulent insurance claims.

* Uncovenng insurance fraud by gathening information from insurance companies, law
enforcement agencies, and the general public.

= Assisting law enforcement officers in preparing cases for criminal prosecution.

In 2003, following a staged accident that resulted in the death of a grandmother in the City of
Lawrence, the burean, the Lawrence Police Department and the Essex County District Attomey
partnered in the creation of a joint task force to attack the problem of fraud in that city. This task
force, later to be named A Commumity Insurance Frand Inmtiative (CIFT) has, as of June 23, 2009,
charged 369 people with insurance frand, has seen convictions involving chiropractors,
attorneys, runners (1.e., persons paid to find clients or patients to participate in insurance fraud),
and average citizens, and has dramatically dropped the insurance claim level i the city. As
reported by M. Johmston, the Lawrence success was so dramatic that beginming in 2004, the
CIFI task force was replicated in 12 other commumities across Massachusetts.

As underscored by Mr. Johnston, frandulent insurance claims result in economic loss to every
consumer. Prevention and imvestigation of insurance frand, accordingly, can result in increased
economic benefits to every citizen. CIFI task force efforts have reduced claims by hundreds of
mullions of dollars.

Recommendation

The task force recommends that the relevant standing committees of junisdiction consider the
creation of a special task force designed specifically to solicit broad-based input from msurers
and law enforcement on the development of an insurance fraud burean similar to the
Massachusetts model. The task force also recommends that consideration be given to the
establishment of a regional multi-state msurance frand burean.

VT LEG I50535.1
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F. Other Topics for Legislative Consideration
There were several subjects the task force did not have time to review. Those topics include:

= A state-adnuinistered certification program enabling annual registration for mdependent
confractors.

* An expansion of state-contract review by the Agency of Administration to include VDOL
and BISHCA to ensure potential state contractors are in good standing with those
departments.

= Officer and director liability for fines and penalties mewrred by a business.

= A provision making successor businesses liable for fines and penalties, such as the UI
model

= An extension of conspiracy liabality that would apply to persons who knowingly contract
with an employer who intends to misclassify.

= Prvate suits by businesses that lose bids to compefitors due to misclassification or other
labor law viclations.

» A requirement that all businesses have workers™ compensation.

= A requirement that all businesses seeking to do business in Vermont register with the
Secretary of State and submit proof of msurance, including workers’ compensation and
unemployment.

» Regulatory tools that would support uncovenng misclassification and miscoding, such as,
a requirement that insurance companies report to BISHCA when an employer andit
results in an anmual premium adjustment of 20 percent or more.

Recommendation
The task force takes no position on the above-referenced topics. The task force recommends that
the relevant standing committees of jurisdiction consider taking them up for review.

G. Ongeing Efforts by VDOL and BISHCA

With the cooperation and assistance of dedicated staff at VDOL and BISHCA,, over the last
couple of years, the task force has been able to more fully appreciate the financial costs of
musclassification and muscoding. In particular, the task force benefited from the receipt of
reports detailing the mmber and outcome of audits and investigations. (See Appendix #15 and
Appendix #16.)

All parties agree, however, that VDOL and BISHCA should continme to evaluate the cost
effectiveness of current methods of uncovening misclassification and frand and should continue
to explore and evaluate methods used by other states designed to combat misclassification and
fraud as it impacts unreported wages, the evasion of payroll taxes, and Unemployment Insurance
Trust Fimd lost revenues. A summary of VDOL deliverables can be found in Appendix #17.

Recommendations
(1) The task force recommends that VDOL and BISHCA report back to the relevant legislative
committees of jurisdiction regarding their findings with respect to the financial costs of
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musclassification and miscoding, as that information becomes available, and that the departments
confinue to provide regular updates on the status and outcome of investigations and andits.

(2) The task force recommends that VDOL and BISHCA continue to work cooperatively and
collaboratively with the Lemslature and other state agencies and depariments. and that the
departments maintain a high pnonty focus on the problem of worker misclassification and

H. Workers® Compensation White Paper

The National Association of Insurance Commissioners (NAIC) and the International Association
of Industrial Accident Boards and Commissions (IAIABC) formed a joint working group to
study workers® compensation. That group released a paper deseribing and comparing the various
approaches junsdictions have taken to address the problems cansed by misclassification. The
task force believes the paper is a valuable resource and has attached a copy of the paper to this

report. (See Appendix #18)
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. VERMONT

ot Beparniagnk ol Lakor
LoGraen Moneain Drive

1L Hek 4B phere: EIN R A ]
Monipelaer, T 256G ARG Liax: [N P A LR 1 H s
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STATE OF VERMONT
DEPARTMENT (OOF TLARBOR

Wiorkory” Ciampentssdinn umil i
Saboly Thvigon, Patiliomer 1
' 1 Lrockes Mo, 1o-18W e
v, ’ 1
J
Prtsrtainmnent Unlimited, 114G d b a. ]
T'izza Mott, liezpotdent ] |

ATMMINISTRATIVE CITATION AND PFENALTY

The Workers' Compensalion ad Salely Division of the Departenr of Labe [“1'eritioner™,
alter investigation, fods that Enertainment Lodicpited, LUC d. b, Pizza Pt 8 domestie limdted
liahiity corporation located at 1205 Alrpoet Plosy, South Boaclington, WT, 058035 wiolated 21
VEA § 6487 by failing to sconrs workers' compensation ipsuranee coveregr Tor il comployesy
between Juiy 11, 2006 and Tuely 31, 2017, inclusive,

Thiz allegstion is baged on the following:
l. Brspomdent is mn smpliver as it Lenn is defined o 21 ¥YEA § G013

3, Respimdent his employees, as ehot tenn s defined in 21 V84 § G01(14).
3. Lewviemy of the Verment Secretary of Statc's husiness database on Tuly 17, 200 T tound

that Respondent, Entertainment Unlimiied, TLO doba, Pl Puil was an attve Yermont
* Imsincss showing a ropistration date of Movember |8, 20604

1. Rewview of the Mauenal Couneil on Comapensaliom Ensurance {ROCLH Mroof of Ceorverape
databasc o July 13, 2017 showed workers' compensation insurance policy STWEI316384 was
ranccliced oo Jaly 11, 2016 [or nan-mayment of premioem.

5 Eespondent obained workers’ compensation insunance civerage elfective Aaguat §,
EOINS
4 Feospondent s business s cheisilied as 72 Accommiodation and Food Servize, vsis the

MNisrth American bty ClassiNention Systemn (MANCE) Pursvant m Warkers® Compensation

T | @

Cyua | Oppssr ity s e Lawe, Suogilizry Qids 20 Secclies K"".ll'llh'.-ﬂ_;ff T ;‘.::’-:‘t'.l'.l'ﬁ'."_u'-l'J.l' e
ae avaibable vooon e T iondividuals g odisaillites
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[Ruabe 453313, ke penalty 55 350 for cach day eichour inscrance  Respandest bad cropiowses and
et Wil inauranae for 386 days,

7. 21 %EA BERET of e Vermont Statues provides that cmplaysrs shall sceuce campensation
for their emiployees with a caevier autnorized to fnsnsact the business of workers” compensatiion in
© N SImant,

5. 2 WEA G2 (ak nl 1 he Vermont Slatules provides et are singdoyer f2ling Lo conoly
with e proveisions af21 Y54 54687 be assessed an admimarrative penalty of not moce than
F100.00 a day for he fust seven days the employer neglected to seeure lability and not more
then 150000 for every day theicaftor

9. Based vpon investipation and veview of the: evidenge in this madier, it is H]l:.:gcci tleat |
Respondzat wiolaged the requiremicnts of 21 W34 §637 {for 188 days betweer July 11, 2016 and |
Jalr 31, 2017, inclusive. Tl maximnum permiasae penaliy for ehis wiolaiion 5 557,550,

Ik Pursuant to Yermont Workers” Compensation and Qceupalional Disease Ride 45,5550,
windaiion of 21 ¥W3A §0R7T by imadvertence or excusable neplect, coupled with the einployers
prrovmipt cormechion ol tha vidation, may be congidersd in detarminug e ameant of the peaaler
s be assessed. This rule doss oot aoaly. ’

L Tursusnt to Vermost Workers” Compensation smd Cheoupational Discase Rule 45 5540, 1if
the penalty amonnt significantly cxeccds fhe amounl al any premiom expendilures thal waould
have been paid i an insurance policy had been properly secured or misinlsined e peoalty may
b edueed secprdingly. Premiurn avoidance for the uncevered peciod is appeoximately §1E446,
which does nol inelole various slministrative fees. Not Applicabte. . Thers is only a differance
ol B134.00 bestweens e paopased peanalty and the cstimated preminm avoidznee. Lo faer, the
preiniom avaidanes with the administestive foos that all policics have, which can oc
approximately $200 plus dellars would e less than the proposed penalty,

12 Purausnt 0 Vermon Workens' Compensalion anl Qeoupations] Disease rule 45 5550,
the small size and non-hazandses natune ol ths sopleyment may be considered in
Metemoining the amount of the pemuliy 2 be ussesssd. The business ma Vermont small o
husiness sl the nutire of the work is not inherently hazardous. This rle mzyr apply.

13, Vermanl sluletes regquire that an emppoyer be probibited from contracting with the State if
A St Wark Oredae is issued. 2] V.8.A. 8692, A Stop Work Grder was fssuzd in this ease. The
delrarment perad pursnal to W oders” Compensation Buls 43 5400 is one year.

14, Wrigen natice was [rovided to the Secretary of Transportation and the Comnmissioner of
Buildings zeed Ceneral Services and aeither oljected to the debarment peuiod.

15 Respondent is peahibited froen cormracting with the State from the date of this citation for |
DalE Yl '

1d. After consideration of any mideating faciers, the perally proposed for this vislalion shall

be $19,300,

Fnasl DpE2ctnmy 15 the L, Aosiiary Bads and Services Wiarkeny Fogether for Vermon
are aval ahle 1eoon req et ma indinduals watk disazlies.
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PENALTY . DUE; RIGHT TO CONTEST

The proposed moretery penalty of 519,300 Zor e above-listed violations is final end due 0 the
Vermont 12eparnznt of Labor within 20 calendar dags of receipt of this citatic:: nnless the
division seceives Respondeant’s waitten not.ce of contest and request for a hearing.

A notice of contesi amel reguest for hewring may be meiled within the 20-day time period 1o

Qilice ol T.eyal Counsel

Versnanl Theparlment ol Tabor,-
PO Box 488

Montpelier, Yermont $5601-0488

fy ’

&t /
{ st >
Dated in Montpelicr, Yermont this /9”‘ . dayof /{ ,g £/ //] 3 ?m&
S v ;

17 Stephen ¥onahan, Dirccros
Vorkers' Compensation and Safety Division

RIGHT TO A HEARING
‘.v’mlnonl Workers' Compensation and Oceupationa] Disease Rule 55 KXY} Section 4 uddresses

(he righl 10 & hearing concerning administrative citations and penalties. A copy ol Rule 45 35
enclosel.

&

Ceae | Opporturily i Uie Law. Augilizny &ds and Servees Worbing Togethe: for Vavaont
wie aveilable upon reguest Lo individua''s o L Zisebilities,
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vermant eparment ol dakwer
EoGrese Mooaatsje Bive

s Box 499 phore. AN A2E 00N
Mantelier, ¥ 10 :ﬁllll AR fax: i 2-dEd -0
It e JaloT St WAL trick HU 2SR 200

STATE OF ¥VERMONT
DEFARTMENT OF T.ATOR

Workers™ Compensalion ind
Safely THvigiom, - Prtitinoer
Lioclket He, 21-18W Cen
V.

Winds Transportation, N
Fespondent

I Tl

ADMINTSETRATIVE CITATHIN AND PENALTY

The Wourkers” Compensation and Safery Division of the Deparment of Labor {Petitienesr™),
after investigaticn, finds that Winds Transpotation. INC. & domestic profit corporation Incatcd at
197 Ave. O Willlseon, VT, 05493 violated 21 VSA 4 687 by faibing to secune workors'
sompensation insumnee eovemage for it employses bebween Tooe &, 2017 le December 4,

2T inelusive,

This al]&gatmn i hased oo the fllowing:
1. Regpoadent i an employer as that tenn is detived in 21 ¥EA ig {lﬂ_ll{_-.}

2, Respondent has coaplosrecs, a= thal wm is defined in 21 V5A § a0l1{14).

3. RI;::\'i{!‘N’ of the Vemmeont Scomlany of Siale’s budnes: datahase om Movember 29, 2017
[t thal Respomdend, Winds Transportation, TN s ao active Yeomont business ShL‘Jwi.ng_ a
© registration dats of August 28, 2014, ’

4. Review of lbe Natiooal Couneil oo Campensation loswance (MCCH Proof of Covoage
database on Movesnber 29, 2017 did not show any past or present workers® colupensation
covetape for this business.

3 Respondent obtained workers” compensation insirance covarape effective Decommber 5,
2017 '

fi Reapondent’s business is classificd as 48 Transporation snd Warchousing, asing the
Month AaneTican Industry Classifieation System (MAICS) Pursuanl 1o Workers" Compensalion

&

Equal Uppoilonicy i Lher Lawe, Susdtionry Aids aed Service:. E'"D.r'.v'.'h"lg Tagerf.'er'_r'f:lr Faramanr
o e gy lable waon reguest Lo e widua o with disabilities
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Bube 455513, the penally i 530,00 Tor eack: day without snsurance, Respendaont had coplovess
ol wias without nenrance for 152 dasvs,

T 2T WEA 68T af the Yermionl Statutes provides that emplovers shall secuce comp=nsatici
lur iheir empbovecs with a carricr authoozed te uansact the business of workers' compeonsariaon in
Warmant.

S ALYEA 003 a) of the Vormert Staales provides thut an empliver Tuiling o compdy
willy the provisions ol 21 V3a 5687 he wessed an administizlive peally of nal moee Uian
STOMDO 2 Ly fiar Uhe Nest seven days e erooloyer nealesied to secare liability and not more
Than FIS0L00 fir wvery duy Lhersalisr.

0. Dased upon ilivestigatlon and reveew of the cvidence in (s matter, i3z allezsd thal
Respondent violated the requivements of 21 W54 S087 for 182 davs helween June §, 2007 and
Necember 5, 2017, Inclwaive,  The maximum pormissibde penally for Mis viodation is 206,050,

10. Fursuant to Verment Workers’ Compuenzatisn sod Cceupation] Diseuse Rule 4555730,
violation of 21 ¥W5A §687 by inadverience or excusable neplect, cougled wilh the sonpl oer’s
prompl comretion af e viskalion, moay e considersd in determining the amount of the penalty
It b ssmessed. This cule dises nod apply.

M. Tursuant to Yermons Workers” Compensation and Coeeupational Disesse Rals 43,5544, 16
thee penalty snount significantly cxeceds the ameaml of any premivm expenditones that would
bave becn paid, if an insusanes polioy had heon properly secored or mainbioed the peoally ooy
be redueed secordingly. This rule dozs nol apply. :

12 Punawmnt o Vermonl Waorkers” Compensadon aud Oceupational Diszasze Mole 43,5330,
the sanall size and non-hazard@es natwe of the caployment may be considered in
determining the ameunt of the panalty to be assezsed, Thiz rile docy nof 2pply,

13. Wenmont statuies ropine thet an smployer be prohibited From conlracling will the Ss il
d Stop Work Oreeler s sl 21 WS AL S0 A Swp W Order was isaued in tiis casz. The
dfrharmaent periisd pumuuni Liy Wsrkens (hmpe,l'lszﬂiml Rule 45 541K i5 one vear.

14 Wrillen natice was providad w the Secresary of Transportation and the Conunisstoncr of
Buildings agd {ienzal Services and neither abjected to the debanment period. .

15. E{Eﬂ”muden is prohibited fiom mutractmg with the Siate from the date of this citativn for
one vea.

16. After consideration of sy mitizardng factors, the peaalty proposed for this violation shall
be 518,01

&

Eqqual Dppo: LLenity is Lhar Liwe. Sowadliary Sius sand Services H"a:l?'.'i:f.l‘i‘g rogé‘ff.'er_fhf l’frﬂh{.‘-'."in'
aca avai able gpon regeest Lo individuasls with dise bi Liza,
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PENATTY THIE: REGHT TO CONTEST

‘Tac proposet monstary penalty of $18.200 for the above-listed violations is lTnal and :Jue 1 tha
Vermon: Pleparioaent of Tabor within i ralendar davs of reccipt of thes citation wuless the
livision reeeives Respindent’s wmitden nalee of somest sod requaest for a hearing.

A notice ot conest and request for liearing ey bé reaited within the 20-day tine period a:

Office of Legal Counsel

Vermiong Depzriment of Tabor,
P.O. Box 488

Manlpelier, Vermont D360 1-N4RY

t g
Daled o Monipelier, Vecnanl this 6?; clay o 4/4{/(7, )

/ e){7/_-7// /Z),&_JL/ S
¥ $iEphep Monahao, Director

rkers” Compensation and Satety Division

RIGHT TO A HEARING

Yermont Worleers® Compensation and Occupational Tisense Rule 450000 Section 4 addvesses
the vipht to a hearing concerning administrative chiations and penalties. A copy ol Rule 45 is
crcloscd. .

s prmeds s, s

Couat SIppartunity is thi baw. &aeiiary \iss and Service: Working Tepetier for Vermont
are avdilube upon request 1o mdwirazle anth dssablties,
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#7. VERMONT

Vermant Department of Lahar
A Ginven Mauneiz Drive

.U, Box 459 nlaie: BOZ-3128-4L LY
Eantpeiar, YT £5G01-0431 fax- BO2.A2E a2
Lulp:/ fwyr i | Aboy.stateart.us el 0231284203

STATE OF VERMONT
DEPARTMENT OF LABOR

Workers' Compensalien and 1
Salaty Division, Petitioner 1

1 Dackel No. 19-18WCPen
v ]
+
- Simply bove Life, LLC §
Rospondent H

ADMINISTRATIVE CITATION AND PENALTY

The Warkers™ Campensation and Safety Division of the Department af Eabar (“Petitioner™,
afler investipation, fincs that Simply Love Life, LT:C, a Limited Liability Company located at 3¢
Main Steeet, Brattlehoro, V., vinlsis] 21 VSA § 687 by failing to secwe workers’
compensation insurance coverage [or ils employees between,
Apn! 16, 2015 through May 26, 2015 inclustve {11 days).
Tuly 09, 2015 through July 28, 2015 inclusive (20 days).
Septernber 26,2015 through March 1%, 208 inclusive (175 days).
November 2%, 2016 through February 17, 2017 inclusive (81 days).
July 22, 2017 ¢hwough Qctobur 25, 2017 inclusive (96 days).

This alicpation is bascd on the foll'owing:
1y Respondent is an sinployer as that term is defined in 21 VSA § 601(3)
2. Respondent las ernpliyees, as that teon is defined in 21 VSA § 601(14}..

3, Roview of The Vermont Secretary of State’s business database in Qeinher 19, 2017 lound
that Respeodent, Simply Tave Life, LLC was an active Vermmont business showing o repistration
dare ol August 15, 2082:

4, Review of the Nuliunal Council on Compensstion Insurance (NCCD) Prool of Coverape
datzbase on QOctaber 19, 2017 did not shew any workers” comaensalion coverage #ar this
business doring
CApeid 16, 2015 through May 26, 2015 inclusive (4] days).
July 09, 207 5 through Tuly 28, 2015 inclusive (20 days.

&

Fanal tppochuraby 1s the Tave Snxliany Aics and Scrvces Weovking 1 azeizer for Vermont
a2 zvailadle upan request b yicis: by wich disabilitics.,
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Saplervder A0, 2005 Urouph bdach U8, 2018 inclusive (173 dayes).
Pliveernler 2%, 2016 Buoweh Febovacy 17, 20017 inchisive (81 davs).
July 22, 2017 theough October 25, 2017 inclusive (30 dass),

5 H rapandert obisined workers” compoensaiion insorance soverige e eclive Cleloher 20,
200
f. Respindent’s business is classificd as Sector 72 - Accommedation and Food Services

wiing lhe Mormh Aoericar lndustey Classification system (AJUE), Pursiant o Workars”
Compensation Kale 93,3215 the pepaly s 820,00 for esch day withow insumnze, Respondenl
had eanplovecs and wras withoul msursne: for 113 devs,

1 21WEA SO8T of the Wormenl Stodules prvices thal smolysen: shall secone wompensulicm
for their employees wilh s carmer suthoreed o el te Tasieess ol workes® compensation i |
Vermoml. |

2. 21 WAA Sa9 ) o tie Venool Statules provides thaf an smplever failing to comply
with the provisiens ol 21 VEA 5047 be asseszed an adminisative penalty of net more shan |
F100.00 & day Foe the fiest seven days the eraplover neglected to secore liability and not mers:
dhan 515000 fow cvory day thercattzr,

9. EBascd upon wnveshgainon and revice of the evidenee in this matler, i03s allaged that
Bespondent violatod the requirenienls of 21 VEA SART Sor 413 days helween
April 1AL 2015 threruph May 248, 2015 inclusive {31 dzys).
Juls B, 2015 thecuzis Juby 28, 2015 melusive (20 days).
Beptember 26 2015 throuph Maveh 18, 2016 Inelusive (175 daysh,
Movember 24, 2016 through Febroary 17, 2017 melusive (31 days),
July 22, 20017 througl: Chetober 25, 20T inclusive (15 days).
The maximmun permissible penally Tor ghis vialalion 15 56 165

11}, Pursuanl b Vermoend Wearkers” Compensation and Ocenpational Disease Rule 45 53510,
viodation ol 21 VSA& §687T by inadvertence or excusable neglect, coupled with the employer's
prompl correction of the violation, may be ceosidered in determining the ameonnt of te pepalty
[0 he assessed. Simply Love lite. LLC was isseed an’ Admindsivaive Citation, Dacket mmber
03-13 W en writh a Penalty amonnt of 52,000 tha has gone enpaid. Mot applicalble,

11, Pursuant to Vennont Workers” Compensatiion sud Oceeupalional Tasease Rule 45,5540, 90
the penabty amcunt significantty exceads the amount of any premiom axpeadiiures that wauld

. have beas paid IF & insurance polficy had been properly secured or meantaincd the penelty may
be reduced accordingly, Maybe applicable, however thiz s the seconed siianion smd the bogimess
lias made 0o attempis t pay the previous citation Issued {6 Them in 203,

12 Ppseant to Yenmont Workers Compoenwaion smad Cleeupeadional Thisesse rule 45,5550, [
the small size and non-hazardons mature of ke empleymenl may be considsred n |

deterntining the amount of the peoalte 1o be dssessed. Mol upplicable.

3, Virm ok siuivabes require Lt sn emoployer be prohibited frome Soatmacing with the State if

&

I qual Lppartunily is Lk L. fogiliany fics aoid Senvices K king Topether Joe Ferman

arc available vpon regesd o sdivddua e eitlod sati Flies,
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u Siep Work Orler s issued. 21 V.E AL §692. A Stop Work Onder was issued in this case, The
debarment perind pursuant 10 Warkers” Comprnszbon Bule 42,5400 15 onc vear.

11. Written uodice was prrvided o the Secretary af Transparfation :and <he Commissioner of
Ruildings snd General Serviess Frd ncitaer objectad to the debasnect period.

15 Respondent is prohibited from contracting with tac Stae from the date of this ciation {or
e year.

16.  Ifa seconc violation ocvurs wilhin three years of Lhe inilial viclation, the per day ponalty
($50) shall be donbled (£ 101 and the debarment period shall be lwi venrs.  Afler congideraiion
of any mitigating factors, the penalty proposed tor this vidlation stall be $41,300.00. »

PENALTY DUE; RIGHT TO CONTES ¥

The proposed monetury penalty of $41.3¢0.00 lor the nhove-fisled violations is final and duc te
the Veruont Department ol Labur within 20 calenclar duys of receipt of this cifation uness tas
division receives Respondent’s written netice ot contest and sequest lor u heuring,

A nolice of contest and request for kearing may be maiied within the 20-day Gine pedad lu:

Oflice ol .epal Counscel

Yermonl Department af Eabuor,
P.0). Box 488

Montpelizr, Vermont 03601-0388

Daled in Montpehier, Vermont this (9 ) dav of }?}) R /

? bc? onuh 3
orkers¥Compenyution and Safety Division
RIGIT TO A HEARING
Yenmont Workers® Compensation and Occupational Disease Rule 45.0000 Seetion 4 addresses

the right to a hearing concerning administrative citations and penalties. A copy of Rule 15 is
cnclosed.

&

Cqual Opzortunityis Lhe Lavs. Auxiliary Aizs and Se-vices Werking Vogether far Veriment
are wadilu e upon requist Lo indviosals with disabilitias,
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=]

# 5. YERMONT

Verzannt repariment of Labar
& GrvsnMouniziin Drive

P Hog 209 sthiarnes; A0Z2-H2E-RE00 |
Muntoelier, YT D5601-U=89 fax: GIF2 2 E Az 2 |
http: Sl e lahnr.stabeandos xhlz 02 G2 B0k

STATE OF VERMONT
DEFARTMENT OF LABROK,

Whrrkeag” Coomprensation and
Salery 1vision, - Petitioner .
Dipckel Mo, 26-1H W Pen
.

)
]
i
J
Drunrweight Taxl, LLC 1
1

Respomieleat
ADMINESTRATIVE CULATION AND PENALTY
Fle Workers' Cornpensation and Safcly Divigsion ol the Depactrenl el Tabor {“PeliGeanec™),
aftcr investipalion, Ands thel Dimwright Taxd, TO, o domestic Tienited liability conporaton
locaicd a0 B9 Peart S0 Tasex Fot, VT, #5452 violared 21 ¥EA § 687 by failing to seenre
wapkurs compuensalion insuranee sovesape for tsemployess betwoen Ooraber 17, 20140 and

Placch [, 2008, inclusive. '

This allepation is based on the following:
1 Besperocnt is s cmyplover as that e is lelined in 21 ¥EA L 601{3

2 Baspondent has employees, es that tenn is delined in 21 WEA G GH{12).

1. Review nl'ihe Vermant Secretary of Hrate’s business dasebase on Frbmary 22, 20138 )
Ferureed bt Begpeondetse, Therpeppht Vamt, L2 weas anoaefive Vermanl besiness showing a ; |
reuistration date of May 17, 2011.

4. Iteview of the Mational Council on Compengalion Insurance (NCCE Prool of Coverage
database on Felvuary 22, 2017 showed Workers' Compensation insumunze palicy &
GEAMLIBARTTPOGAT S was caneviled en Ocleber 17, 2016 [or non-renewal.

A l{cspnnd;:nt obtaimed Workers' Compensalion insuranes civerige sffective March 2,
20015,
0. Fespondent's business 15 closs fed as 48 T runspostation, ﬁsing the Mocth Amercan

Indusry CleassiDeation Syslem DIATCR), Pursiand o Wokers” Cewpensation Rule 45,5513, the

el B e T

Cy dal Opaorlunily is Ue e, fuxiliaog Mg aed Secvices W.'.:h"ll‘.'.;’.:’ :'-:'.'li{;'!l'.l':ll":'u'_f.f Fermenat
wrm g ole cper g vaguss Lo inglivicloals wlth s ke ties

VT LEG #335987 v.2



pemaliv is 550 fir each dday withaol insurenee. Brapombent vl empliveees see was aithous
nsuraeze Log 5010 elays.

1. 21VEA EOEY of the YVermont Stamies provides that employers saall seoure compensation
Mo their ermpioyess witk s carrier authorices] we ransact the bosiness of Workers”™ Compensation
in ¥earrmoot.

¥ 21 WEA GOWIa) of the Yermont Scanitzs provides that an cmplover failing to comply
with the provisions of ) WSA §6HET be azseesed an sdministeti: penalty of net mors than
FLOOLE & iy for the fitst seven days the evplayer peglacted te seeure Bability apd not mers
Than F 150040 Jor every day therealidr,

4. Based upon investipotion and reviesw ol the evidence in Uhis mailer, i35 allemel Gl

[ pomdent virdaled e reyoiremments ol 20 WEA SORT for S01 days Tetwean Octaler 17, 2006 I

ared March 202005, inclusive, The eaimom pacmissible penalty fac this violadon is 574,800

[LIB FPwrzvant oo Veomoot Workers” Compeazatdon and Occupational Discase Buke 43,5354,
wvinlation af 21 WEA §G8T by insdwertcnes or cxeusable negleet, coupled with the smplover s
prompt eorreetion of the violadon, may be considered in defennining the amoune of the penalty
to b assegscd This mle docs not apply, This was neither madvertent nor procaptly comzozd,
The crnployesr i nes renew his prior Workers” Casnpensalion policy and an employes way
injuretl duringe the uncovered Lirme which the empliveer did net reporl viw g famm 1. The ingury
wes repurted by he senployes w the carmer. A Sop Waork Creder wise secved un e business and
remained effect.ve for 3 days.

11, Thusuant to Vommont Workers' Compensation sad Ooeupational Dizcase Bole 43,5340, if
Lhe penalty amount sygmilicanlly execeds the pmmount of any premiom eapeoditunes hat would
huave hesen paid 10 an nsoranee pdicy bad been properly secored or mainmined the penelty may
be redoced accardiogly. This rule daes not apply. The penalty ameunt i 525, 150040, the
premiun avoidance is BLOETH.00, which does vot dnclude adiministative cosis which are gl ol
all policies; the maxinmim allowablz penalty is $74 80000, The penalty signiticantly lower (luan
the maxitmm and only abonut 30 % abovwe the prommiwm avoidance. |

12 Parsw i Vermonl Workers' Compensation smd Ceeupational Disease rule 45,5550,
the small size and pon-hagardows nature of The employment thay be considered 1o

determining the amount of the paralty o be assesses], This rule does ot apply, This business 3
fisied us a haeamdins by NATCS. A

13, Verminl stalales regoire thal an employer be prolbited from contractng with the Stale il
o Sp Work Onder is issoesd. 31 V.5 A, 8692 A Stop Work Order was issuedl in this case. The
dekarmnent peritd purswast o Workers® Comnensation Kuole 45 585 s

455440 initial violalinn is one. pear.

14. YWrillen neiice was provided to the Secretary of | ranspociation and the Commissicner of
Buildings and Leneral Services and neitber ebjccted o the debarment peraid.

15 Wespondent is produbited from confracting with the State from the date of this ceation for:

= |

Erual Dpramunity = the Law. ausiliary &ds ane seoeiers &i’m'.'i'.:ng :I"(,IET'.I.FMF Inr Farmane
are avalzhle upza rerues: 1 individuats wth dizahil ties.
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Lune yesr

16. Passuant 1o Vermont Worke:s™ Cornpensation and Occupationul Disease rule 45,6415,
ths cmpioyer is asscssed a penalty of 10004 for failing te file the fiest eepont ol injuy.

17, Alier considerution ol any miligaling faclors, the penally proposcd (or this violation shall
be $235,130.

PENALTY DUE: RIGHT T CONTEST

The propostd monelury penatly o1 $25,150 for Ike abave-lisled violations is final and duc to the
Vermonl Department ol Labor within 20 calendar cays ol receipl ol this cisetion nnless ke
divisian receives Respondent’s written notice ol conlest and request lor a hearing.

A nutice of contest and request (on hearing aay be wailed within tle 20-day lime period G

Office of Legal Counsel

Yermont Department of Labor,
.0, Box 138

Iontnelier, Vermont 0560 1-0488

Dared ini Montpelier. Yermont this ﬂ day of,
(:’-'

T S:’.cg‘:hc'n MbnaharsTiuelor
orkers’ Compensation and Safety DTHvision

RIGELT TO A IEARING
Yermont Workers’ Compensation and Qccupaticnal Discasc Rulc 45.0000 Section 4 addresses

the right to a hearing concerning sdhuinistrative citations and penaltics A copy of Rule 43 is
enclosed.

EqualEpportunity 1Isthe  aw. Auxabiany Aids and Serviees K’or"z-ﬂg '."ugahcy_,‘ar Yeviman!
ase avallakle upen recast tn ed vizuzls vath disabilibies,

VT LEG #335987 v.2
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e VERMONT

Vermont Depaurtmeat vl Laboe
A Green Mountain Drwe

P2 Hax 488 phone: HNL-BEE-H2NY
© Monzsclicr, VT Us6UL-uSYE faz- HUY BzbLR?
hup:ffwww.laharstatev Loy b ANE-BIR-4Z00

STATE OF VERMONT
DEPARTMENT OF LABOR

Workers” Compensation and )

Safety Division, Pctitioncr 3
) Docket No. 28-18WCPen

v. ;

Lorenzo de Coninck <lba 3

1.TD & Sons Properly Mainterance )]

Respondeit )]

ADMINISTRATIVE CITATION AND PENALTY

The Workers” Compensation and Safety Divisien ol the Department of F ahor (“Petitianer™),
aller investigalion, (inds that Lorenzo de Coninck dba L'TD & Sous Property Maintenance,
_Yocated 2t 367 Uld Route B, Jamaica, Yeomont vio: aated 21 VA 687 by failing to secure workers’
oompensatlon insurance coverage for its Cl'llp' OYCCS between

12/03/2015 through V61220106 inclusive {193 days)

11/08/2016 through 06/25/2017 inclusive {234 days)

121252017 hrotigh 047192018 inclusive (129 days)

This ullegatton 18 hased on Lie Gllowing:
1. Resjrandent is an eulplmm as that term is defined in 21 VSA §601(3).

2. Rn*'pondem' has cmplox ccs, as that tenm is defined in 21 VSA §601¢11)

3 Rcvicw of the Vermoent Sceretary of Stale's hoginess datahase on $2-15-201 8 foond that
Respondent, Lorcnzo de Coninek dba LTD & Sons Properly Mainlenanes: was an active’
Vermoni business showing a registration date of 10-07-2013,

4. Review ol the Natenal Council on Compensalion Insurarce (NCCT) Proof of Coverage
databuse on 02-15-201R did nel show any current workens' compensatiun covernge for this

business.

3. Respomdent ablained warkers' campensativn insarance caverage eflective 04-20-2018.

&

Faual Dppartendy isthe Law &eatary L5 aad becuces Wosrking Topethar for Yermont
are avar able Laan renaest sa mdeadaz s with dissk bities.

VT LEG #335987 v.2



(. Hasponclert s hiesiness ik cleesiied as e 43 Secar 35 (Real Faiae and Tealal
Eemimt usirgg the Muozth Aunerican [nduiley Classiticaton System (MANSY Prrsuane fo
Worliers® Coppensation Bue 135511, the peaalty is S50 00 for aach day withoe! insumnce.
Thiz 1z a seoond wiofacion which mekes the senalsy snownt SA0L00 Tor each oy aithoot
msnrnee: Respondent had eoploseess and waes withoot nsuzance e 336 days

7. Tile 21 5687 ol the YWermuont Stateies aeoviddes thar cmpleyos skall secuie cormpansation
[err their employess with a casricr avthoozed w snsast e busicess of woerkens” compensalion
i Vernon.

B Titlz £1 GGH200 ol the WVermnen: Suies prvcdes Qe anemploger FTling, Lo comply
with the provisions of 21 VEA Sa87T be groeaned an adminisralive pensity ol r rmooe than
F100.00 a day For the sl seven days the employer neglected 1o secore lubibity and net g
than 8 130,00 Far every diy herealler.

9, Thased upon investizidion and review o the evidence in thiz matter ic is alleged that
Respondent vinkabesd (e regaivsimnents of 21 Y8A 087 for 450 davs botsson,

1245201 5 theangh 06/ 1250160 inelusive {195 duys)

113852014 thrangh DES28S0LY inclusive {234 duys)

120205201 7 thaongh D47 1320 18 inciusive {1249 day=)
‘L he marinuen pomnissibbe pinaloy Tor s vialation ws BR300

10, Pursiamil b Vemmenl Workers” Coepensation and Occopational Dizeass Rule 43,5530,
witdatiom af 21 W54 S087 by inadvertence cr excnzable neglect, coupled with the cmplower”s
prompt ceerection of the violation, mey be considorsd i delermining the amourt of the penaliy
to be asscsscd. Mot aeplicedle .
1t shold he povad thar thiv iy the yecomd violaior  Lovezn de Conimek wes Iesaed on
Adprimirrative Citatfon, Dovkef 03- 13 BN e with e peraliy omonnd of SGEL Q00 rediwred £
- SO 000, dre G3-F5-200 T cnel warkers compersation commpfinace is mairdoines  ds of this aore |
wnly BROOO By bees colfecteed fn his svwore slafement he L’:.ﬁpfﬂfﬂ.i why he did pot hove workers ' |
UM TEINAACE.
T2/ 5 ro @042 2006 § der 't know wiipe
FIAEA G ro QO280d ¥ F overd wrameey
1242787 b 208 T didn "t make i1 payatest o time.

11. Fursuant to Vennowi Workers' Compersation and € heocupationul Disease Rode 435340, 30
the penally sameonmt ggmifoanly eoeseds the ot af any prentiom expanditiones that woeld
hisve been paid 1f an wsorance poliey had been properly secuced or faiotaioed te pecalty may
be reduced zecordingly. Jy applicable.
: Mendmrom Fenaliy RN AL
Frengivm Avolednee  KETU IS
Manadiy Annet 5333408

=

Eupeal Gz bonnity v Hig Lacas, fevat Ay ands and seraers orriorezr Troveifer fior Fermont
e gueailat:le oo cenuze Tod ek aale weth 4 sskiliiies,
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2. Fursuimt b Yornuent Warkers” Compereadicn wid Clecupational Giseese rule 4553350,
the srnedl s aned o hasiudos catue ol the cnplopmet may b considered i
doterminimes e amoom ol she penale o be azsessed B ageticahie Dader Favmoss §apn of
LRS00 WANCE Daefrectry Sectar o bien aesesyesd of the aricn of 510

Lo rude 4
[ERREEN )

13. Welnoar startes rogquars that soocneplayer be profiibited foom comractng s tha Stare of
a Btop Wak Orderis isseed, A1 WS 8, 6005 A Stop Woerk Crdor was issucd i this sags, The
debanment period pursuamy w Werkers' Compensation Rule 43 5400 s

An A5 secomd vinlulion accerring within three sears o2 e previonss visialion i5 o wears |

i4. Werilten e wini provvided b te Seceeticy ol Trassportation and (e Csomznissioner of
Buildings arl Geesral Services and asither objecred to ths debanment period.

13, fespmrnzent i prohibibeed fiomn ecdracting with the State from the daes of this coation T |
Two vears.

10, After considoratton of any mitigating factora, the penglly proposed Eor this violation shall |
e 5373 5000

PLENALTY DIULE; G TG Q0N TES
The proposcd nmonetary pensalty of $33.360 [or the above-Tsted violudions i Dol and due éo 1he
W ommoi Dleparment of Tabor within 20 ealemlur diges of receipl of his eitadivn: anbess the

divizion reecives Respanden s wiltan cofics of contest und request lor a heneing,

A oolice of cinitesl and request for hearing may be mailad within the 20-day e period to:

. |
Cffice of Legal Connsct |
Wermont Lrepartment of Labor, |
" Box 488 |
Montpelier, Vennont Qa6 E-0488 i
Daled in Montpelier, Vermwonl this 0 day of ; 27 J2IHE
' {f_’/ iy, Wl o -
L mﬁ Tonahan, Djrector
orkers” Compensation and Safstr [ivision
RIGLILT TO A LEAIING.
Vermont Wotlers Compsnsation and Decupational Diseass Bule £5,L000 Section 9 pedrzsses
the righi o hoaring concerune administrative cizatong and pomalics, A copy of Bule 43 i3

chwcloscd. |

giﬁ:

Fronzl Fapnrhunity i= the Lawe, @i farg aids and Sereine, Hrrkogg Topethor e e
are availaale npot eequest ormdeeesasds wich deiazil e,
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Appendix4: Wor ker sé6 Compensation Rule 45
Rules for Administrative Citations and Penalties, Stop Work Orders and Debarment.

45.1000. Scope of Rules.

These rules establish the procedure for issuing administrative citatonducting hearings owitations and
penalties, and assessipgnalties.

The Commissionerafter notice andraopportunity for a hearingnay assess an administrative penalty against any
person who violatesth&or ker sd Compensati on st atoit brany order issueg bythal e ado
Commi ssioner or the Workersé Compensation Division.

45.2000 Authority to Adopt Rules.

45.2100.These rules are adopted pursuar1d/.S.A.88 602, 603, 604, 663688, 689690(b),692, 702, 704, 705,
and708.( Empl oyer |l iability and Workers6 Compensation);

45.22008 V.S.A.88 4793(c) and 4803. (Licensing requirements); and
45.2300.3 V.S.A.88 809815 (Administrative Procedure)

45.3000. Issuance of Administrative Citations.

45.3100.The DirectoroftheWo r k er s 8 Co mp e ynBivision maynissue mrdadrdirasfrativie citation to any
person, including an employee, employer, attorimesglical providerinsurer ora representative of the insurérthe
Director determines aftem investigatiothat the person has:

45.3110Refusedor negl ected to comply with the (®Rt\WSA Ghagiens of t
9);

45.3120 Refusedor neglected to comply with the rules promulgated pursuant to the Act;

45.3130 Refusedor neglected to file in a complete and timely fashion any reports required by the Act or therrules
when ordered to do so by the Commissipner

45.3140.Refusedor neglected to comply with any interim or final order issued by the Commissiotés ar her
representative; or

45.3150.Willfully made a false statement or representation for the purpose of obtaining any benefit or payment for
either himself oherself orany other person.

45.3200. Service of Citation.

The administrative citation shdle served on the person by certified mail or personal service. Each citation shall be
in writing and shall specifically describe the nature of the violation and incledtatinto thespecific statute, rule,

or order alleged to have been violated. Thation shall also state the amount of the administrative peinaitysed,

the debarment period if applicabd the process for requesting a hearing.

45.3300. Response.

The persorserved with an administrative citatishall have20 days from thadate of service to notify the Director in
writing of his or herintent to contest thadministrativecitation andpenalty. If the person does not file a notice
contesting the citatiorthe citation and penalty shall be deemed a final order of the Comn@ssio

VT LEG #335987 v.2
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45.3400. Enforcement Authority Not Limited

Administrative citations and penalties issued under these rules shall not limit the authorityCohthessioneto
issue orders or seek injunctive relief and penalties through the court, or tantakther appropriate enforcement
actionauthorizedoy law.

45.3500. Investigations And Determinations UndeP1 VSA § 663b

45.3510.If an allegation of claimant fraud is submitted to the Department, a determination shall be made as to
whether fut her investigation is warranted. I f warranted, t he
insurer to investigate the specific allegations of fraud and submit a written report to the Department.

45.3520.The report submitted to the Departmshall contain:

45.3521 A description of all action taken to investigate the allegations;

45.3522.The names and contact information of all persons interviewed, along with a copy of any statements taken;

45.3523.Copies of any photographs, videos, or other recordings taken as part of the investigation; the reports of any
investigators hired as part of the investigation; and,

453524The insurerdéds opinion as to whether fraudulent acti

45.3525 The insurer shall provide the Department with a status report on its investigation every 30 days, until a final
report is submitted.

45.3526.The investigation and report shall be in addition to any actions related to adjusting the claim.
453530Upon receipt of the insurerds report the Commission
additional information is necessary. Once a completed report is received, the Commissioner shall provide the

claimant with an opportunity to respond ierpon or in writing within 30 days.

45.3540.After providing the claimant an opportunity to respond, the Commissioner shall make a determination as to
whether fraud has occurred, and may assess penalties and order reimbursement as appropriate.

45.4000 Administrative Citation and Penalty Hearing.

45.4100.A person contesting a citation and penalty issued pursuant to Rule 45.3000 shall be entitled to a hearing
before the Commissioner within 60 days of filing the notice to contest. THiay6@ime framenay be extended by
the Commissioner if the person makes a written request for additional time to prepare for the hearing.

45.4200. Hearing Notice.

The hearing notice shall include the following:

45.4210A statement of the time, place, and naturéhefhearing;

45.4220 A statement of the legal authority and jurisdiction under which the hearing is to be held;

45.4230 A reference to the specific statute, rule, or order involved in the hearing; and

45.4240A short and plain statement of the matters at issue.

45.4300.The Commissioner shall appoint a hearing officer to hear the evidence, prepare findings, and issue a

decision. The procedures set forth3rv.S.A. 88 809813 and§ 815shall apply to all hearings conducted under
these rules.

VT LEG #335987 v.2
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45.4400.The person may appear at the hearing with counsel, present evidence, and examine &xarnoss
witnesses.

45.4500 Evidence shall be admitted at the hearing as provid8dviis.A. § 810

45.4600.The hearing officer may compel by subpoena the attendance and testimony of witnesses and the production
of books and records in accordance thV.S.A. § 603(g)and3 V.S.A. 88§ 809and809h

45.4700.Nothing in this section shall prohibit the informal disposition of a citation by stipulation, agreed settlement,
consent order, or default. An informal disposition of the citation may proceed using clear and simple documentation
without complete adherence to the requirements of this section.

45.5000. Administrative Penalties.

45.5100. False Statement or Representation.

45.5110.A person who willfully makes a false statement or representation for the purpose of obtaining any benefit or
payment either for himself or herself or another person shall be assessed an administrative penalty of not more than
$20,000.00, in accordance w21 V.S.A. § 708

45.5120.Except as provided in 45.51€16.5190, the Commissioner shall not reduce a penalty imposed under rule
45,5110 if:

45.5130.The false statement or representation was made to establish the compensability of tloe claim;
45.5140.The false statement or representation involved falsifying medical records; or
45.5150.The false statement or representation was sworn testimony.

45.5160. Penalty Reduction Factors.

The Commissioner may reduce the penalty if the pedsomonstrates:

45.5170.That the person has repaid or entered into an agreement to repay the benefits or amounts received as a result
of the false statement or representation; and

45.5180.The benefit or payment gained was less than the amount ofribtsyp®r

455190.The person has agreed to forfeit any claim for add
alleged workplace injury.

45.5200. Forfeiture of Benefits.

45.5210.An employee who willfully makes a false statement or reptaten of material fact for the purpose of
obtaining a Workersé Compensation benefit shall forfei:
alleged workplace injury.

45.5220. Partial Forfeiture of Benefits.

45.5230.In the Commissiner & s di scretion, an employee may forfeit
Compensation benefits if:

45.5240.The employee has repaid the benefits or entered into an agreement to repay the benefits received as a result
of the false statement or mgsentation; or
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http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST3S810&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST21S603&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST3S809A&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST3S809B&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST21S708&originatingDoc=N38E95F60F7F711E6B0C2BA9D25D74DA1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

45.5250.The benefit or payment to be gained was less than $1,000.00; or

455260The benefit or payment to be gained was | imited to
which the employee was entitled. In this instarnibe,benefits owed the employee that were not received as a result

of the false statement or representation shall not be forfeit.

45.5300. Referral to Department of Financial Regulation.

Whenever theCommissionerhas reason to believe that an employas willfully made a false statement or
representation for the purpose of obtaining a | ower V
supporting documentation shall be provided to the CommissionEmahcial Regulation alongith a requesto

investigate and take any appropriate action on the matter

45.5400. Debarment; False Statement or Representation.

45.5410.In addition to the penalties listed in rule 45.5110 above, the Commissioner shall prohibit an employer who
willfully makes a false statement or representation for the purpbsieriving any benefit, including a lower
insurance premium, from contractirgjrectly or indirectly, withthe State or any of its subdivisions, for up to three
years

45.5420. Any prohibition from contracting with the State shall be made only after consultation with the
Commissioner of Buildings and General Services or the $aygret Transportation, or other agencies as appropriate.
When the Commissioner believes that debarment is appropriate, the Commissioner shall provide written notice and
supporting documentatiaio the Commissioner of Buildings and General Services or gwedary of Transportation

or other Agency or Department head as appropriate. The debarment shall be ordered if no objection is raised by the
Department or Agency consulted within five business days of receiving notice of the proposed debarment. If an
objection is raised, the Commissioner shall consider it, but in his or her discretion may order the debarment
nevertheless.

45.5430.An administrative determination shall be issued to advise the empbylee debarment periodndhis or
her appeal rights.

45.5440 An initial violation shall subject the employer to a debarment period of one year

45.5450.A second violation occurring within three years of the previous violation shall subject the employer to a
debarment period of two years

45.5460.A third or subsequent violation occurring within three years of the most recent violation shall subject the
employer to a debarment period of three years

45.5470.The Commissioner may reduce the period of debarmettieifemployer demonstrates that the non
compliance was the result of a good faith misunderstan
mitigating factor

45.5500. Administrative Penalty; Failure to Insure.

45.5510. An employerthat fails to comply withthe requirements o1 V.S.A. § 687 (maintainingyor ker s 6
compensation insuranee selfinsurance as requirday law) shall be assessad administrativgpenalty ofnot more

than $100.0Qper day forthe first seven daythat the employer neglected $ecure coveragand not more than
$150.00 for every dathereafter. An employer shall ensure that any subcontractor it has hired for a particular job is in
compliance witl21 V.S.A. § 687

The per day penalty shall be based on the ardaeth American Classiftation System (NAICSjor the employer.
NAICS groupings for Industry Sectomay be found in the appendix to this rule.

45,5511 .For employers witiNAICS Industry Sectors 11, 51, 52, 53, 54, 55, 61, 71,tB2 penalty shall be $30 per
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day for each day whout insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessaitthe full statutory rate.

45.5512.For employers wittNAICS Industry Sectors 31, 32, 33, 42, 44, 45,t62 penalty shall be $40 per day for
each day without insurance for an initial violation. If a second violation occurs within three years ofi#the ini
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.

45.5513.For employers wittiNAICS Industry Sectors 21, 22, 23, 48, 4%, 72, 81the penalty shall be $50 per day

for each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within thege gf the initial violation the
penalty shall be assessed at the full statutory rate.

45.5520. Penalty Reduction Factors.

The Commissioner may reduce the penalty assessed under section 45.5500 if the employer demonstrates:

45.,5530.That thefailure to secureor maintainWo r k er s 6 C dnsupaeca waes inadwvertent or the result of
excusable neglect and was promptly corrected;

45.5540.That the penalty amourgignificantly exceeds the amount of any premium expenditures that would have
been paidf an insurance policy had been properly secoretiaintained; or

45.5550.Thatthe small size of the employer and the #fi@zardous nature of the employment presented minimal risk
to employees.

45.5560. Failure to Insure; StopWork Order.

45.5570.1f an employer fails to comply with the requirements 2if V.S.A. 8§ 687after investigation by the
Commissioner, the Commissioner shall issue an emergencywstéporder to the employer. Additionally, an

empl oyer t hat f ai | spensation soeecager after Wing dedeneds id wriing to do so by the
Commissioner shall be assessed an administrative penalty of up to $250.00 for every day the employer fails to obtain
coverage after being ordered to do so, and may also be assessed astradinenpenalty of up to $250.00 per
employee for every day that the employer has failed to

45.5571.The stopwork order shall clearly state the name of the employer, the penalties for violating ¢netloed
process for having the order rescinded, and the method to appeal the order.

45.5572 A stopwork order may be appealed pursuanRCP 75

45.5580. Debarment; Violation of StopWWork Order.

45.5590.In addition to the penalties listéd Rule 45.5570 above, the Commissioner shall prohibit an employer that
has been issued a staprk order pursuant ta@1 V.S.A. § 692(b¥rom contracting, directly or indirectly, with the
State or any of its subdivisiongrfup to three years.

45,5591 Prior to issuing any debarment penalty, the Commissioner shall consult with the Commissioner of Buildings
and General Services and the Secretary of Transportation, or other agencies as appropriate. The consultation may
occur informally provided that a vitén or electronic record of that consultation naming the employer involved, a
description of the violation(s), the proposed debarment period, and any response received from the Commissioner of
Buildings and General Services or the Secretary of Transjporigt maintained. The debarmesitall beordered if

no objection is raised by the Department or Agency consulted within five business days of receiving notice of the
proposed debarment. If an objection is raised, the Commissioner shall consider ithisubiirher discretion may

order the debarment nevertheless.
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45.5592.An administrative determination shall be issued to advise the empbbybe debarment period and the

empl oyerds appeal rights.

45.,5593.In establishing a debarment period under this section, the Commissioner may consider any relevant
mitigating factors, including the emplobdgbmaménsongublcd f ai t
health and safety.

45,5594 An initial violation shall result in a debarment period of one year, prior to consideration of any mitigating
factors.

45.5595.A second violation occurring within three years from the previous violation shall result in a debarment
period of two years, prior to codgration of any mitigating factors.

45.5596.A third or subsequent violation occurring within three years from the most recent violation shall result in a
debarment period of three years, prior to consideration of any mitigating factors.

45.5597 Notwithstanding any mitigating factors, the debarment period shall not be leghéipariod during which
the employer was in violation @fL V.S.A. § 687

45.6600. Other Penalties.

45.6610. Norcompliance with an interim or final order.

Any person, includingae mp |l oyer or Wor ker sé C avhopfatlstoscamply with aniintesnu r a n c e
or final order of the Commissioner shall be assessed a penalty of $500.00. An additional penalty of $100.00 per day
shall be assessed for each tlagperson failso comply after the date set for compliance. The total penalty shall not

exceed $5,000.00he Commissionamay reduce the penalty if tipeersondemonstrates that namompliance was the

result of excusable neglect.

45.6620.A selfinsurale mp |l oy er or Wor ker sé6 Cothapfalsite ansureothrat anyno§itsr a n c e
agents or subcontractors complies with¥We r k er s & Co mp e n s adr with an indetinadr inalerdeor r ul e
of the Department, shall be assessed a penbB$@0.00 for a first offense. A first offense shall be defined as one

instance of failing to comply witthe statute, rule, orordern one <c¢l aim. The empl oyer or
insurance carrier shall be assessed an additional penalty of $5@0e¥xh additional instance of failing to comply

but shall not be assessed a penalty in excess of $5,000.00. In addition, the agent or subcordarestaplofer or

insurer who refuses or neglects to comply shall be assessed a penalty of $50.00 fostaace of refusing or

neglecting to comply with the Act, but shall not be assessed a penalty in excess of $5,000.00.

45.6630. Penalty; Failure to Submit Forms or Reports; Technical Violations

45.6635.An employerthat failsto submit a First Repodf Injury (Form 1)within 72 hours ofreceiving notice or
knowledge of a claimed wotlelated injury causing an absence of one day or more, or necessitating medical
attendanceshall be assessed a penalty of $100.00 for each violation.

45.6640An employer that failsto provide an employeeith a copy of the First Report of Injury (Form 1) promptly,
after filing it with the Departmensghall be assessed a penalty of $50.00 for each violation.

45.6650.Any per son, including an employer or Workersd Comp
form required by the Workersd Compensation statute or
penalty of $100.00 for each violation.

45.6660.An employer or insurance carrier that fails to comply WithV.S.A. § 640ahall be assessed a penalty of
$500.00.

45.6670.An employer orWor ker s6 Compensati on to filesany iaterim er ficahreport e r t ha
requiredby 21 V.S.A.88701, 702, or 703 shall be assessed a penalty of $100.00 for each violation.
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45.6680An employeroWWor ker s Compensat i ontofilmasyusstatstical report raquestedeby t h at
the Commissioner dris or herdesignee pwuant to 21 V.S.A8 704 shall be assessed a penalt$1000.00

45.6690.The penalty for any administrative or technical violation not otherwise noted in this section shall be
$500.00.

45.7000. Violations oP1 VSA § 690(b)

45.7100The Commi ssi oner may issue a written request direct
Compliance Statement. Upon receipt of a request the employer shall provide all informatioedrégdil VSA §

690(b)within thirty days of receiving the request. An employer may request additional time in which to respond, and

if good cause is demonstrated, the Commissioner may grant additional time to respond.

45.7200.An employer that fails to comply with a request for a compliance statement within thirty days, or if an
extension is granted, by the extension date may be subject to a penalty of up to $5000.00 a week until compliance
occurs.

45.72100.The penaltyfor a first offense shall be $1000.00 for the first week of-compliance and shall increase
$500.00 for each subsequent week up to a maximum of $5000.00 per week. The penalty for subsequent failures to
comply with a request for a compliance statemeall §le $5000.00 per week

45.72200. Penalty Reduction Factors

The Commissioner may reduce the penalty assessed under this section if the employer demonstrates:

That the failure to provide a compliance statement was inadvertent or the resuitustible neglect and was
promptly corrected; or,

The assessed penalty is out of proportion with the small size of the employer.

Falsifying Compliance Statement

45.7300.An employer that falsifies information on a compliance statement shall be tstdjan administrative
penalty of $5000.00 for each week that the falsification occurred.

45.8000. Severability

In the event any part or provision of these rules is heldlid, the invalidityshall notaffect the remainderof the
rules that can bgiven effect without the invalid provision, and to this end these rules are severable

45.9000. Effective Date:

These Rules are effective February 13, 2017
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Report of the Vermont State Auditor

August 31, 2015

WORKER
MISCLASSIFICATION

Action Needed to Better Detect
and Prevent Worker
Misclassification

Douglas R. Hoffer
Vermont State Auditor
Rpt. No. 15-07
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Mission Statement

The mission of the Aunditor’s Office 1s to hold state government accountable. This
means ensuring that taxpayer fimds are used effectively and efficiently, and that we
foster the prevention of waste, fraud, and abuse.

Thus rqmrtisawurkufﬂmﬂi?ine of the State Auditor, State of Vermont, and 15 not
subject to copyright protection in the United States. It may be reproduced and
distributed in its entirety without further permission from the State of Vermont or the
Office of the State Aunditor. However, because this work may contain copynghted
images or other material, permission from the copynight holder may be necessary if
you wish to reproduce this matenal separately. Please contact the Office of the State
Anditor if you have guestions about reproducing this report.
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Dounglas R. Hoffer

STATE AUDITOE
STATE OF VERMONT
OFFICE OF THE STATE AUDITOR
Augnst 31, 2015
Addressees (see last page of letter)
Dear Colleagues,

Vermont workers who are misclassified as independent contractors do not receive protections and
benefits to which they are entitled Furthermore, these workers must pay the social secunty and
Medicare tax that is normally paid by employers. Employers that misclassify have an unfair business
advantage against those employers that abide by the law, becanse the employers that misclassify do not
pay for workers™ compensation insurance, unemployment taxes, or the employers® share of the social
secunty and Medicare taxes.

In recent years, the Vermont General Assembly has 1) increased both the amounts and types of
penalties that may be assessed agamst employers that misclassify their workers; 7) enacted new
requirements for state confracting procedures to assure that they will minimize miselassification of
workers as independent contractors; and 3) authonzed increased resources to investigate worker
misclassification. In 2012, the Govemor created a Task Force charged with combating worker
misclassification.

Becanse of this emphasis on detemring worker misclassification, we decided to 1) assess the actions that
the Vermont Department of Labor (WVDOL) has taken to detect and address possible worker
misclassification and ) assess whether the Department of Buildings and General Services (BGS) and
the Agency of Transportation (AOT) have implemented required state contracting procedures designed
to minimize worker misclassification by companies that contract with the State.

WVD¥OL has taken steps to address worker misclassification. For example, VDOL i3 developing an
education and cutreach campaign on worker misclassification. and the department has worked with

business and labor groups to propose statutory changes to existing law.

Although the department was charged with leading the Governor’s Task Force on Employes
Misclassification, it did not convene any meetings from June 2013 to July 2015, Further, the 2012
executive order that created the task force specified that agencies and departments should engage in
timely enforcement, but VDOL has failed to enforce unemployment insurance penalties for worker
misclassification, which have been statatorily required sinee 2010, and some workers’ compensation
penalties as well. VDOL attmbuted the lack of enforcement to a need to establish additional

132 State Sireet » Montpebier, Vermont 05633-5101
Auditor: (802) 828-2281 « Toll-Free {in VT onky): 1-877-290-1400 « Fax: (302) 828-2198
email: auditor{@state.vinz + wehsite: wow.anditor. vermont. gov
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administrative rules for the statutory penalty provisions related to worker misclassification, but the
department has yet to accomplish this after five years.

Ohr audit found that VDOL's Unemployment Insurance (UT) division lacks reliable performance data
for its field andit program, and the Workers’ Compensation (WC) division’s primary system for
recording investigation case data has limited fimectionality and contains data anomalies and duplicate
case information. These issues have limited VDOL s ability to measure the impact its Ul field andit
and WC investigation programs have had on detecting misclassification. The UT data was flawed asa
result of data entry errors. a lack of supervisory review of the data input. and the absence of
documented procedures for compiling the field audit data. The WC problems oceurred for a vanety of
reasons, ncluding a lack of documented procedures for entenng information in its database system.

Further, the WC division records show 30 imvestigations first started in 2011 have not been completed,
and 134 cases categornzed as active are assigned to investigators no longer emploved by VDOL. The
lack of follow through on these cases ocourred because WC has not developed protocols for case
reassignment and case management practices, such as standards for maximum caseloads per

investigator and timely case completion.

BGS and AOT have developed procedures and forms desipned to meet statutorily required contracting
procedures, but gaps remain. Neither entity consistently applied the procedures they had developed to
all contracts over $250,000 as required, nor validated information that was reported by state
contractors regarding worker classification violations within the past 12 months and subcontractors to
be used on a project. Consequently, BGS and AOT nisk contracting with businesses that viclated state
employment laws in the previous 12 months or are currently misclassifying workers, leaving workers
on state projects without the coverage they are entitled to by law.

This report contains a variety of recommendations to improve the actions taken by VDOL, BG5S, and
AOT to address worker misclassification. In commenting on a draft of this report, BGS and AOT
outlined varicus actions they planned to undertake in response to the recommendations. Some of
WVDOL's comments on the draft report were meonsistent or in conflict with our findngs and did not
address most of the recommendations. Repnnts of the comments of all three are included in
appendices to this report and owur evaluation of VDOL's comments are incloded in the reprint of the
VDOL comments.

I'would like to thank the management and staff at VDOL, BGS, and AOT for their professionalism and
cooperation during the course of the audit.

Sincerely,

}Bmﬂqﬁl

Doug Hoffer
Vermont State Auditor
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The Honorable Shap Smith
Speaker of the House of Fepresentatives

The Honorable John Camphbell
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The Honorable Peter Shumalm
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Ms. Annie Noonan

Commissioner

Vermont Department of Labor

Mr. Michael Obuchowski

Commissioner
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Secretary _
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Introduction

Worker misclassification’ anises when an employer improperly classifies an
employee as an independent contractor versus an employee. In Vermont and
nationally, there appears to be an ongoing problem cansed by those
tmpln].mﬂ]ﬂlaﬂﬂnpttu avoid or minimize workers’ compensation
premiums and avoid paying unemployment insurance taxes by treating
employees as independent contractors rather than employees. As a result,
misclassified workers do not receive the protections and benefits to which
they are entitled, and in addition they mmst pay the social security and
Medicare taxes normally paid by the employer.

Meanwhile, employers have incentive to misclassify their workers to reduce
the costs of workers® compensation insurance, state and federal
unemployment taxes, and the employer’s share of the social secunty and
Medicare taxes. This creates an unfair business advantage, allowing
businesses that misclassify to avoid these costs and undercut employers that
do abide by the law.

In recent years, the Vermont General Assembly has 1) increased both the
amounts and types of penalties that may be assessed against employers that
musclassify their workers; 2) enacted new requirements for state contracting
procedures to assure that they will minimize misclassification of workers as
independent contractors; and 3) autherized increased resources to investigate
worker misclassification.

On September 8, 2012, Governor Shumlin signed Executive Order No. 08-
12, establishing the Governor’s Task Force on Employee Misclassification.
Thus task force was charged with combating worker misclassification in
Vermont and reporting its findings to the Governor on Jamuary 15 of each
year.

Because of the emphasis placed on deteming worker misclassification by the
General Assembly and the Governor, we decided to 1) assess the actions that
the Vermont Department of Labor (WVDOL) has taken to detect and address
possible worker musclassification, including the extent that the VDOL
collaborates internally as well as externally with other state and federal

! Warker misclassification is alse refemed to as emploves misclassification. While we have chosen
o nse the term worker misclassification for purpeses of consistency in the reponrt, there will be
times that the term employes misclassification is used, such as when using the actual title of a
specific task force.

Page 1
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agencies, and 1) assess whether the Department of Buildings and General
Services (BGS) and the Agency of Transportation (AOT) have implemented
required competitive bidding and contract oversight procedures designed to
minimize worker misclassification by companies that contract with the State.

Appendix I contains the detail on our scope and methodology. Appendix IT
contains a list of abbreviations used in this report.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Why We Did thiz Andit [Because the Governor and the General Assembly have placed emphasis on deterring
worker misclassification, the State Anditor’s Office (SA0) decided to review state
programs that have a role in addressing worker nusclassificaton. Specifically, we
decided to 1) assess the actions that VDOL has taken to detect and address possible
worker misclassification, including the extent that the VDXL collaborates internally
as well as externally with other state and federal agencies, and ) assess whether
BGS and AOT have implemented required compehtive bidding and contract
oversight procedures designed to minimize worker misclassification by companies
that confract with the State. This report’s first objectrve 15 orgamized by three major
groupings pertaming fo 1) VDOL, 2) VDOL s unemployment msurance (UT)
program, and 3} VDOL’s workers” compensation (W) program

Objective 1 Finding - |VDOL has addressed some of the actions in the charge to the task foree on worker
VDOL misclassification established by executive order in 2012, including developing an
outreach campaizn. However, the department did not convene task force meetings
from June 2013 to July 2015 and there was hoated mformaton regarding what, if
any, actions resulted from a task force meeting 1o 2012 and one m 2013. It's not
clear why VDML did not schedule any task force meetings for teo years, as
additional work remains, such as evaluating existing misclassification enforcement
by agences and department=. Further, the executive order specified that agencies
and depariments should engape n fimely enforcement, but VDOL has failed to
enforce unemployment insurance penalfies for worker masclassafication, which hae
been required by statute since 2010, and some workers' compensation penalfies as
well. VDOL indicated that they kave not enforced all misclasaification penalhies
because the department has not established the rules® for Ul and WC to enforce these
penalties. Massachusetts and Mew York have convened tasks forces to address
worker misclassification and have reported better agency cooperation, more efficient
use of resources, and sigmficant monetary recovenes. Scheduling addifronal
meetings to address the other required task force achons may improve prevention
and detection of worker misclassification

* A e is an agency statement of general applicability which inplements, interprets, or prescribes
law or policy.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Objective 1 Finding —  |UI field andits identify worker misclassification, but improvements to audit selection
I could increase detection. Federal guidance encourages states to utilize audit
selecton critena that suggest noncompliance (Le., tarpeted selechion criteria), but UL
selected 71 percent of 1ts 2014 audits on a random basis. According to the 1.5,
Department of Labor Office of the Inspector General (U.5. DOL QIG),” those states
that nsed targeted andit selechion eritena rather than simply seleching employers at
random were the most effective at detecting noncomphiance with U tax lawes.

Ul and SAQ 1dentified errors in the field audit performance data reported to the TS,
DOL for calendar year 2014, meluding evrors m number of madit= conducted and
mumber of misclassified employees. These emors eccwred for a varety of reasons,
including data entry emrors, lack of supervisory venfication of data input, and lack of
documented procedures for compiling field andit data for the performance reports.
The extent of the mmpact of all of these errors has not been determined by UL but TT
has contacted the UU.S. DL to request how to report the errors once the full impact
has been defermmuined. Without rehiable data Ul cannot evaluate the performance of
the field audit achivity. Further, management relied on inaceurate performance data
to make decisions about the field audit program. mereasing the nsk that meormmect

Objective 1 Finding — W records show 30 investigations first started in 2011 have not been completed,
wcC and 134 cases categonzed as achve are assigned to mvestgators no longer emploved
by VDOL. These problems ocemred because WC has not developed protocols for
case reassipnment and case management practices, such as standards for masimmm
caseloads per imrestigator and timely case completion. Addifionally, the primary
database used by WC to record summary case mwvestzation data has homted
functionality, contains data anomalies and duplicate case information, and is missmg
data for a substantial number of records. The combmation of these circumstances
has hampered management’s ability to memtor myvestigation status and fo ensure
that all imrestizations are completed and when warranted, penalhes enforced.
Further, management’s ability to measuwre the program’s effectivensss 1s lmted.

1 U5, Department of Labar- Office of the Inspector General Beport Mo, 03-09-006-03-3135, Adopting
Best Practices Can Improve Idengfication qf Norcompiiont Employers for State LT Field dudirs.
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Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

Objective ! Finding As required by Act 34 (2009) Section 32(2), BGS and AOT implemented some
procedures fo minimmze mmstances of worker misclasaificahon on state projects with
costs greater than $250,000. Thesa procedures included use of 1) a self-reporting
form for contractors to 1dentify any worker classification violations within the past
12 months and 2} a subcontractor reporing form for identifying subcontractors to be
used on a project and their workers’ compensation Insurance camers. However,
neither BGS nor AOT validated the information provided by contractors. The state’s
internal confrol pude for managers identifies verification as a common control
actvaty for determining the completeness, accuracy, and validity of information.

AOT and BGS mdicated their belief that VDML was responsible for prowviding
information to them about entities that have had presious violations. In particular,
BGS mdicated that a 2012 Memorandum of Understanding (MOTT) ameng VDOL.,
Department of Financial Regulation (DFR), AOT, and BGS only requires BGS to
collect the form=. However, the BMOU does not menfion these forms. BGS has
concerns about its authonty to request VDOL information and AQT stated concern
about the efficiency of accessimg VDL mformaton. Since the 2012 MOU did not
address vahdating infremation provided n the forme, and AOT and BGS believe it
15 VDL s responsibility to provide thas mformation to them, clanfication and
agreement amsong VDOL, DEE, AOT, and BGS regardmg this 1s wamranted.

In addibion, BGS and AQT did not mplement procedures for all projects greater
than $250,000. For example, BGS obtained the contractor self reporting form only
for competitrvely bid projects, explaimng that the self-reporting form 15 generally
obtaned dunng the compettve bidding process and those projects that aren’t
competitively bid do not follow the biddmg processes. AOT did not obtain erther
form for personal services contracts because procedures for non-construction
projects had not been updated to incorporate the Act 54 revisions and forms.
Fegardless, the information collected via these formes 15 required for all projects
ereater than $250,000. Failing to obtain the required information and lacking a
process to venfy the mformation that 1s obtamed, the State is at nisk of confracting
with vendors that have violated employment law and 15 missmg opportunihes to
prevent mstances of worker misclassification on state projects.

VT LEG #335987 v.2



Highlights: Report of the Vermont State Auditor

Worker Misclassification: Action Needed to Better Detect
and Prevent Worker Misclassification

(August 2015, Rpt. No. 15-07)

What We REecommend |We make various recommendations to VDOL, mcluding: 1) schedule
Misclassification Task Force meetimgs and ensure that all of the required achons are
addressed, ) increase the use of targeted ssloction criteria for UT audits, 1) develop
procedures for better data rehabality and case manapement, and 4) develop the
admamistrative rules necessary to assess all misclassification penalties authorized by
the General Assembly. We make several recommendations to BGS and AQT,
promarily to 1) amend the salf-reporting form to require bidders o provide all
information regarding any of the confractor’s past violattons, convictions, or
suspensions related to employee musclassification, 2) consistenthy apply themr
procedures to all types of contracts, and 3) work with VDOL and DFE. to vahdate
information provided by the confractor as it relates to worker classification
violations and subcontractor’s workers" compensafion InSUrance COVerage.
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Background

Worker Misclassification

In general, worker misclassification occurs when an employer improperly
classifies a worker as an independent contractor instead of an employee *
According to the Workers” Compensation Employee Classification, Coding
and Fraud Enforcement Task Force, employment status creates very different

obligations and rights under workers” compensation and unemployment
msurance law than does the status of mdependent contractor * The task force

noted that workers” compensation and unemployment insurance programs,
occupational safety and health laws, and labor standards generally apply to
employees but may not apply to independent contractors. In addition,
employers are legally required to pay certain payroll taxes and withhold state
and federal income taxes from wages paid to employees, but need not do so
when paying independent contractors. (See Appendix IIT for additional
mformation on the effect of misclassification on employees and the financial

advantages to employers that misclassify employees).

Misclassification of workers is a violation of state law. Several state agencies
have a role in addressmg misclassification. However, two programs
administered by VDOL, Unemployment Insurance (UL and Workers®
Compensation (WC), have significant responsibility for detecting and
addressing misclassification and have statutory authonity to issue
administrative penalties to employers who musclassify workers. In addition,
the Department of Bulldings and General Services (BGS) and the Agency of
Transportation (AOT) were required to develop new state contracting
procedures to munimize the mcidents of misclassification of workers as
mdependent contractors.

*  An employer is a legal entity that is required by law to furnish unempleyment insurance coverage
and/for workers' compensation insurande to ooe of mare ndiiduals.

¥ Fimal Repert of the Workers" Compensation Employee Classification, Coding and Frand
Enforcemment Task Force, dated Movember 16, 2009

& Unemployment insurance is also refemed to as umemployment compensation F{rd:epm'pusenf
consistency within our repert, we have chesen to utihze only the term unemployment msurang
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Unemployment Insurance Program
Vermont's unemployment insurance law was enacted in 1936 and was fully
operative by 1938. The pnmary objective of unemployment insurance 1s to
alleviate the hardship of lost wages for employees who become invohmtanly
unemployed and who are willing to accept suitable jobs that are available.
Generally for UL an employee is defined as someone who is compensated for
work by an employer unless the employer can demonstrate that A) the
mdividual is free from control or direction over the performanece of their
services both in the contract and in fact, B) the services are provided outside
the usual course of business or the services are outside of all the places of
business of the enterpnise for which the service 1s performed, and C) the
mdividual is customarily engaged in an independently established trade or
business.”
The unemployment insurance program is a federal-state parmership and 13
managed by Vermont with oversight from the United States Department of
Labeor (U.S. DOL) Employment and Training Admunistration. VDOL
administers the umemployment insurance program and is responsible for
assigning employer tax rates.

Costs of the UI program are bome entirely by the employers. Employers pay
two taxes for unemployment msurance. Ome tax 13 paid to VDOL and is usad
solely for the payment of benefits. The second tax is paid to the U.S.
Treasury and is used to pay for the cost of administenng the program, to
make loans to replenish state tmist fimds, and to pay for the federal share of
the cost of any extended benefits program that may be in effect.

WVDOL has a UI field audit® section that consists of ten Ul field auditors and
one gudit chief Field auditors perform a number of fimctions related to the
UI program. These finctions include examining employment records for the
purpose of establishing an employer’s unemployment and health care
coniribution liability, conducting comphiance audits, collectng unreturned
unemployment msurance forms, and inveshizating a]]egatmus of frandulent or
mappropriate unemployment claims. The compliance andits verify the stafus
of mdividuals as employess and the designation of payments as wages to
msure proper payment of unemployment taxes. 21 V.5 A §1314a provides
the authomty for VDOL to impose penalties on those employers that have
been found to misclassify their employees. Appendix IV of this report

T I refiers to this as the “ABC™ test in its Enployer Information Mamal

A field amdit is a systematic examination of a subject enmployer's books and records, using penenally
accepied auditing sandards and procedures, covering a specified persod of time during which the
employer is liable for reponting under the law.
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contains the details on penalties VDOL may assess against those employers
that do not properly classify their employees n accordance with UT's
definition of employee.

Workers” Compensation Program
Vermont law requires employers to have workers’ compensation coverage for
their employees. Workers' compensation is a statutonly mandated no-fault
msurance system that provides various benefits to an employee who suffers a
work-related injury or occupational disease. The benefits include wage
replacement medical treatment, and vocational rehabilitation. Workers’
compensation benefits are linited by law, but the program assures that
mjured or sick employees receive basic remedies for work injuries while
avoiding costly negligence suits. Employers purchase this insurance policy
from mnsurance carmers who determine the employers’ premmmms. VDOL
does not set the rates for these premimms. Generally, under Workers®
Compensation rales, an employee 13 defined as someone who is compensated
for work by an employer unless the employer can demonstrate that the hired
person performed a job that was not similar or in conmection with the
employer’'s business and the employer has no direction or control over the
hired person’s work.

The primary role of VDOL's Workers” Compensation Program is to
adjudicate disputes between injured employees and the employer’s insurance
company. The program is also charged with enforcing Vermont™s workers’
compensation laws, ncluding penalizing employees who commit claimant
fraud and penalizing employers who fail to purchase workers’ compensation

INSUTANCE.

The Workers’ Compensation Adrministration Fund was created to provide the
fimds necessary to adnunister the program. The fimd consists of
contributions from employers, based on the Workers' Compensation
Assessment Rate. Begmming July 1, 2015, the rate for employers 1s 1.45
percent of the employers” pmmnnmforwuﬂem compensation Insurance
and 1 percent of workers’ compensation losses during the preceding calendar
year for those employers that self-insure.

The division’s Workers” Compensation Investigations” Program consists of
four mvestigators and one chief investigator. These investigators pursue
frand and misclassification, 1ssue stop-work orders against employers that do
not have workers® compensation insurance coverage for their employees. and
make administrative penalty recommendations to enforce compliance with
the law. 21 V.5_A. Chapter @ provides the authonity for VDOL to impose
penalties on those employers that have been found to misclassify their
employees. Appendix IV of this report contams the details on penalties
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VDOL may assess against those employers that do not properly classify therr
employees in accordance with WC’s definition of employee.

Bequired Procedures for State Contracting
BG5S and AOT administer vanous contracts for construction and non-
construction services. Among the vanious types of contracts are:

* Construction — A construction contract involves construction,
improvement, repair and maimtenance of state buldings, highways,
bridges, and awrports. Examples are asbestos abatement at the Waterbury

State office complex, bridge repair, or parking lot improvements at the
Chattenden Fegional Comectional Facility.

# Personal Service — BGS’s personal services confracts involve contracting
for various services such as software development. AQT s personal
seTvice contracts are primanly focused on retaimer-style contracts that
engage contractors for an unknown mumber of unspecified projects
Tequiring a certain discipline, such as consulting engineening or
construction inspection services. The projects stipulate a maximum
limiting amount:

= Maintenance Rental Agreement — Mamtenance rental agreements are
anmual contracts to accomplish scheduled roadway and bnidge preventive
maintenance, preservation and repair projects. The instrument is a non-
determinate location/non-determinate quantity type contract in which
contractors provide rates for vanous locations throughout the state where
they are interested in working. Once a work project 1s developed,
contractor selection is then based on the lowest rates, expenence, and
availability of contractors for the particular location.

+ Awviation Contract — Aviation contracts may be construction or persomal
service contracts that are admimistered through the aviation division. They
may be awarded through AOT’s contract administration for construction
projects, through the use of a consultant if specialized knowledge 1s
required, or by using the Federal Aviation Administration if a federal grant
15 obtained for the project.

In 2009 the legislature enacted Act 54 Section 32(z) which required the
Agency of Adnunistration (AocA)}—who identified BGS as its designee—and
AOT to establish procedures to assure that state confracting procedures and
contracts were designed to mimmize the incidents of musclassification by
state confractors on projects with a total project cost of more than $250,000.
The Act required the contractors to provide, at a mininmm  all the following:
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1) Detailed information to be included with the project bid on any violations
by the contractor related to classification of employees.

2) A list of subcontractors” on the job and by whom those subcontractors are
msured for workers” compensation purposes.

3) For construction and transportation projects over $250,000, a payroll
process by which duning every pay penod the contractor collects from the
subeontractors or independent confractors a list of all workers who were
on the jobsite during the pay period. the work performed by those workers
on the jobsite, and a daily census of the jobsite.

In 2011, Act 50 required that, as a part of the payroll process, the contractor
would confirm that its subcontractors have the appropriate workers’
compensation coverage for all workers at the job site.

*  “Gubconmacter” also means entities hired by the subcontractor as their own subcontractors but does
oot inchode entities that provide supplies enly and ne labor i the overall coniract or project.
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Objective 1 VDOL: Some Steps Taken to Address

Misclassification, but Programs Not Enforcing
All Penalties

A 2012 executive order” required VDOL to lead a multi-agency task force
charged with combating the practice of employes musclassification, and
stated that Vermont’s laws regarding misclassification must be aggressively
enforced in a coordinated, timely and consistent manmer by all agencies and
departments. The task force met three times subsequent to the issuance of the
executive order, but the third meeting held July 15, 2013, was the first
meesting in two years. Information regarding outcomes of meetings held in
2012 and 2013 was limited and required annual reports of findings were not
provided to the Governor. While the task force did not meet for two years,
VDOL took actions relative to its own operations that addressed some of the
task force objectives, including development of an cutreach campaign. It's
not clear why the task force did not meet in the two years prior to July 2013,
but additional required work remains, such as examiming and evaluating
existing misclassification enforcement by agencies and

Massachnsetts and Mew York have convened tasks forces tuxdﬂrﬁsmlier
misclassification and have reported better agency cooperation, more efficient
use of resources, and significant monetary recoveries. VDOL indicated that
1t has taken steps to schedule two additional meetings m 2015.

The executive order also specified that agencies and departments should
engage n timely enforcement. but VDIOL has failed to enforce
unemployment insurance penalties for worker misclassification, which have
been statutorily required since 2010, and some workers™ compensation
penalties as well. VDOL indicated that they have not enforced all
musclassification penalties becaunse the department has not established
necessary nules for Ul and WC to enforce these penalties. Scheduling
addﬂomlmehugsto address the other required task force actions may
mmprove prevention and detection of worker misclassification.

WVDOL Took Some Steps to Address Actions Required by Executive Crder, but No
Misclassification Task Force Meetings Occurred from 2013 to 2015

One task force charge was to develop and implement a campaign to educate
and inform employers, workers, and the general public about
musclassification. To meet this objective, UT plans to develop and implement

" Exeoptive Order Mo. 08-12, [Governor's Task Farce en Employes Misclassification, sizned
Sepfember 8, 2012].
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a media campaign for education and cutreach regarding worker
musclassification. The purpose of the campaign is to mform and educate
Vermont employers and the workforce on adverse impacts and potential
sanctions for illegal actions relating to misclassification. It also has the goal
of helping with prevention, detection and reporting of misclassification. The
department recerved federal finding for education and outreach and recently
confracted with a vendor to move ahead with the campaizn

The task force is compnised of mine members: the commissioners of VDOL,
Financial Regulation, BGS, Tax, and Ligquor Control, and the secretanies of
the agencies of Administration, Transportation, Commerce, and Human
Services. They were charged with a mumber of tasks, including identifying
barmiers to information sharnng and recommending statutory changes when
necessary. Some mstances of mformation shanng were n place prior to the
issuance of the executive order and others have developed subsequently. For
example, UT and the Department of Taxes (DOT) have had a memorandum of
understanding (MO} in place since 2007 that allows for information to be
shared between these departments. Specifically. two data files are shared,
one that shows businesses registered at DOT but not at VDOL, and another
that identifies wage reporting discrepancies between what was reported to
VDOL and DOT.

Coordination also ccourred with the Department of Liquor Contrel (DLC)
and the Secretary of State’s Office (505). Begmming in 2011, on a monthly
basis, DLC sends a list of newly licensed businesses to the WC division,
which reviews the list, confirms that workers’ compensation imsurance has
been obtained. and if not, opens an investigation. In addition, since 2011
WVDOL has been mvolved in the development of BIZ Portal with 505 and
DOT. The portal is designed to offer a one-stop sign-up process integrating
the requirements of multiple agencies in a single application process. For
example, new businesses may use BIZ Portal to register with the 505, DOT,
and VDOL, if applicable. According to the Director of UL phase IT of the
development of BIZ Portal will provide an alert notice to VDOL if an
employer registers with S0S and DOT but has not completed the process
with VDOL in the portal. According to the Director of the WC division,
VDOL also coordinates with the Secretary of State’s Office to ensure that
ammsement ride operators have WC msurance.

In addition to coordmating and shanng mformation with state entities, VDOL
has an MOU with the Internal Revenue Service (IES) to facilitate information
sharmg and other collaboration. Through this MOT, Ul receives 1099 data
and uses this information to help select businesses to andit.

The task force was also charged with working collaboratively with business
and labor. In 2011, VDOL coordinated a work group, comprised of
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representatives of labor, business, VDOL staff, and legislators for the purpose
of establishimg a common defimition of an Independent contractor for
workers’ compensation and unemployment statutes. The work group agreed
to a process that would allow an individual to apply for certification as an
independent contractor by a panel of peers, with approval by the
commissioner of VDOL. House ball 762 was miroduced m 2012 and
contained a process for sole contractors to apply to VDOL for anthorization
to operate independently and without the benefits of workers’ compensation
and umemployment insurance. This bill was passed by the House, but not the
Senate. Legislation was introduced during the 2015 legislative session to
establish a common definition of mdependent contractor (H.378) and to
create an authorized sole contractor program under VDOL (H .333). Both
bills were refemred to the committee on Commerce and Economic
Development, but no further action was taken.

The task force met in 2012 and 2013, but VDOL did not have evidence to
demonstrate whether task force members or designess attended the meetings
and had limited information regarding the cutcomes of the 2012 and 2013
meetings. The task force was required to provide an annual report of findings
to the Governor, but these reports were not produced. It's not clear why
VDOL did not convene the task force for two years, but the department held
a task force meeting July 13, 2015 and indicated it has plans to hold two
additional meetings in 2015.

Actions required of the task force remain inaddressed, including 1) an
examinaﬁonmdemhmﬁmnfmisﬁngmixlassiﬁuﬁona]fomemlh}'
agencies and departments, and 2) a coordinated review of existing law and
other methods to improve monitoring and enforcement of misclassification.
According to the 2015 annmal report of the New York (NY) task force 1!
coordinated enforcement and data sharing between agencies allowed for
sharmg of resources and made their work more efficient. In particular, the
NY task force conducts enforcement sweeps, which mvolve a coordinated
vizit and mspection of a worksite by members of the task foree ™ All sweep
cases that identified musclassification are referred to the NY Department of
Taxation and Finance for assessment of state mcome tax owed. Further, the

"' Wew York Department of Labor, Anmual Report of the Joint Enforcement Tazk Force on Employes
Mt

12 Sweep teams inchide members from the Department of Laber Unemplovment Insurance and Labor
Standards Division, Department of Labor's Office of Special Investizations, Warkers
ion Baoard Burean of Compliance, Workers Compensation Board Office of the Frand
Inspector General Sweeps imvalving public work constnaction projects and some private
construction jobs nckde the Burean of Public Works.

Page 14

VT LEG #335987 v.2



2014 anmmal report of Massachusetts” task force" states that agencies
recovered about $20 million in wage restitution, state taxes, unemployment
taxes, fines. and penalties as a result of the cooperative efforts of the task
force and that this represented monies above and beyond what the member
agencies collected through ordinary enforcement efforts. Based on these
recent reports, a coordinated evalnation by the task force of existmg
musclassification enforcement, existing law. and other methods to Improwve
monitoring and enforcement of misclassification could yield positive results
for preventing and detecting worker misclassification. This could have the
added benefit of ncreasing revenues.

WVDOL Ul and WC Programs Not Enforcing and Collecting All Penalties

Ul has had authonity to impose penalties, and m some cases debarment * for
worker misclassification violations since 2010. With regard to WC, new
penalty provisions for worker misclassification viclations, 1

debarment, were added to statute im 2007, 2009, 2010 and 2011.%* However,
neither program has enforced the debarment penalties nor has UI enforced

monetary penalties.

According to a spreadsheet mamtamed by the Ul Field Aundit Chief, potential
penalties of $263.335 were reported to employers in 2014, but not assessed *
In reviewing WC’s monetary penalties for 2012 to 2014, we found that some
penalties were imposed in 2012, but the department was unable to determuine
whether all 2012 penalties were collected and no penalties were assessed m
2013." In 2014, WC issued 25 citations with $122 210 penalties assessed.

WVDOL indicated that they have not enforced all misclassification penalties
because the department has not established all of the necessary rules for UI
and the WC rules have not been updated since 2001. In parficular, VDOL
believes that Ul needs an appeals process for misclassification penalties and
the debarment rules need to be more specific regarding the fime period for
debarment. WC does not have mles to assess compliance statement penalties

¥ Commeonwealth of Massachusetts, Toint Enforcement Task Force 2014 Anmmal Eepart.

¥ Deharment i a prohibition from contracting with the State or any of its subdivisions for up to thres
years following the date the employer was found to have misclassifisd.

15 &ct 57 (2007), increased penalty amounts, Act 34 (2009), introduced debarment penaltiss, Act 142
(2010}, chanped stabate fo include debamment penalfies and mcreased monetary penalties, and Act
50 {2011}, clarified the memetary penalty amount that may be assessad azainst an enployer for the
first seven days the employer failed fo secure W insurance.

6 A0 did mot test the relisbility of this data.

" Appendiz TV confins administrative penalties that VIDOL may assess apainst emplovers for
misclaszification violations mder mempleyment nsurance and workers' compensation samtes.
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of to debar employers that misclassify. The statutes requinng penalties and
debarment under imemployment msurance law were effective in 2010 and the
legislative changes made to the workers’ compensation statutes occurred
between 2007 and 2011. Since that time, VDOL has not addressed the gaps
in the rules that it believes exist.

In 2014, VDOL initiated the process to update WC rule 45 (penalties) but did
not meet the deadlines established for the mlemaking process. The
administrative milemaking process involves a senes of filings hearmgs, and
review, with attendant deadlines. An agency has eight months from the date
of mitial filing with the Office of Secretary of State to adopt a mle, unless
extended by the legislative committes that approves the mle. VDOL will
need to start the process agam and resubmit the mles proposal.

WVDOL has not only failed to enforce all required penalties, thndepartumt
does not know the collection status of $16,200 in workers’ ¢

penalty receivables for two penalty citations issued in 2012, The department
lacks a consistent record-keeping process, and WC has not established a
centralized method to account for citation penalty receivables. WC left it up
to the mdividual staff attorey that was involved in the penalty citation
process to determine how to frack penalty citations and collections. This
resulted in a lack of record history when staff attomeys left VDOL
employment, and as a result, VDOL was not able to provide evidence that

The Department of Finance and Management’s best practices for accounts
receivable" include:

= Written procedures for all accounts receivable and collection activities,
which address how bills shall be prepared how the receivables shall be
recorded, how payments shall be recorded. how adjustments to receivables
shall be handled, and how account delinquencies shall be followed-up on.

= Billings that are generated and sent to customers at least monthly with
payment terms indicated on the bill.

No wrtten puidance has been established for workers’ compensation citation
penalty receivable accounting. The staff attomey, who was new to this
position in 2014, established a Microsoft Excel® spreadsheet to track the
actual payments received  However, this spreadsheet was not designed to

1% Venmont Department of Finance and Mamazement, Faternai Control - Best Practices 24, Accomnis
Recanvabla.
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maintain detailed employer payment history (e.g.. check date, check number,
ete ), and billing statements have not been generated and sent to employers.

The State’s accounting system, VISION, has an accounts receivable module
and billing module which can produce billing statements and provide an
accounting for the penalty receivables. The SAQ spoke with the VDOL
Finance Director, who plans to review the use of VISION as the accounting
system to record and bill workers” compensation citation penalties with his
staff and the WC staff.

Objective 1 UL: Changes to Audit Selection Criteria Could Increase
Detection and Unreliable Performance Data

Hampers Assessment of Impact

UT field audits' identify worker misclassification, but improvements could
merease detection. For example, Ul selected 71 percent of its 2014 audits on
arandom basis, despite a United States Department of Labor Office of the
Inspector General (.S, DOL OIG)” report that found those states that used
targeted audit selection criteria were more effective at detecting
noncompliance with unemployment insurance tax laws than states that
selected employers at random.

The UT division also had difficulty measurmg performance. Ul idenfified
errors in the field audit performance data reported to the U.S. DOL for
calendar year 2014, and our office found additional errors in the mumber of
musclassified workers reported. Emors identified by Ul and SAQO ocourred
for a variety of reasons, inchuding data entry errors, lack of superisory
verification of data input, and lack of documented procedures for compiling
field andit data for the performance reports. Lacking reliable performance
data, UI does not know the impact its program has had on detecting
musclassification, and management has relied on flawed performance data in
its decision making sbout the field aundit program which increases the nsk
that incorrect decisions were made.

' The 175 DOL defines a field audit as a systematic examination of an employer's books and
reconds, using generally accepted auditing standards and procedures covering a specific fime during
‘which the employer is liable for reporting meder the law, or is found to be Liable as a result of the
andit

175, Department of Labar- Office of the Inspector General Beport Mo, 03-09-006-03-3135, Adopting
Best Practices Can Improve Idengfication qf Norcompiiont Employers for State LT Field dudir.
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Increased Use of Targeted Selection Could Improve Detection
UT relies pnmanly on a random selection process to determine which
businesses to andit, with the exception of judgmentally selecing some
employers based upon 1099 data that 1s provided to VDOL by the Internal
Bevemme Service (IRS). Federal guidance® encourages states to uhlize andit
selection cnitenia that indicate noncomphance (e g, targeted selection
criteria).

According to Ul records, approzimately 87 percent of 2013 field audits were
based on a random selection methodology. The remaming 13 percent of the

field aundits in 2013 were targeted audits based upon 1099 data Ul received
from the IRS. In 2014, VDOL reported that they had begun to utilize federal
1099 data to mncrease the mumber of judgmentally selected andit assipnments.
According to Ul records, about 29 percent of the 2014 field andits were
assigned using 1099 data to perform targeted audits, while the remaining 71
percent of audits assipned were still based on a random selection
methodology.

Federal gridance and UT's Field Audit Manual state that random field audits
should account for at least 10 percent of the field andits assipned. Neither
manual indicates that the random selection process should be the primary
critena for selecting field andits. In contrast, the U.S. DOL encourages states
to maintain field audit selection crteria that target employers based upon a
greater potential nsk of noncomphiance, such as high employee tumover,
sudden growth or decrease in employment, type of Industry, location
(geography) of employers, prior reporting history, or results of prior andits *

In fact, the U.S. DOL OIG found that the states with the top performing field
audit programs were those states where management focused primarnly on
achieving the highest results possible per andit hour by designing ways to
select employers for field audit that had the highest hkelhood of
noncompliance, rather than simply selecting employers at random =

UT's own Field Aundit Manual states that audits can be generated from sources

such as an employer report showing obvious errors in reported wages. a filed
unemployment claim that indicates possible missing or incomect wage

reporting, and substantiated tips or comespondence from other sources.

¥ U5, DOL"s Employment Security Mamial, dppendix E, Field dudits.

2 175, DOL"s Emplovment Security Mamal, dppendir E, Fieid dudits.

¥ 15, Department of Labar- Office of the Inspector General Report Mo, 03-09-006-03-315, Adopting
Best Practices Can Inmprowe Identification of Noncompliant Empleyers for Stae U Field Audits.
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The OIG findings and UL and U.5. DOL field andit selection suidance
provide a basis for increased use of targeted andit selection techmiques. which
could result in improved detection of noncompliance and worker
musclassification in field audits.

Unreliable Performance Data Hampers Assessment of Impact of Ul Enforcement

Program

Field audits are a significant enforcement tool for VDOL, but the data
compiled on the mumber of field andits conducted and misclassified workers
detected by field audits 1s unrehable. UT identified vanious errors in the feld
audit performance data reported to the U.5. DOL dunng calendar year 2014
Further, SAQ identified that the number of misclassified workers reported to
the U.5. DOL did not match misclassification information maintained by
UT’s field andit division. Ermrors identified by UT and SAO occurred for a
variety of reasons, including data entry errors, lack of supervisory
verification of data input, and lack of documented procedures for compiling
field audit data for the performance reports. VDOL also found that the
computer program query used to pull performance mformation counted the
same audits in multiple gquarters. The extent of the impact of all of these
errors has not been determined. UT has informed the U.S. DIOL that there
were ermors with the information they provided to the U.S. DOL for 2014,
and UT has requested puidance on how to report the comections.

In addition to errors in the data, UT did not count follow ups on complaints
from the public or referrals from other state entities as field andits, even
though the procedures used were the same as for field audits. As a result, the
output of this work is not included in field audit performance data. Lacking
reliable performance data, Ul division cannot assess the impact its program
has had on detecting misclassification. Further, management has relied on
maccurate performance data to make decisions about the field audit program,
which increases the risk that improper decisions could be made. Reliable
data is necessary for Ul to evaluate the performance of their field audit
activity and to determime whether they are meeting program objectrves and
federal performance standards.

Performance Data Reporting

The U.5. DOL has established performance measures to evaluate the
effectiveness of a state’s field andit actvity. Cuarterly, Ul reports basic field
andit information to the U.S. DOL, such as the mumber of audits completed,
the total wages audited by the state pre-audit and post-audit, and the mumber
of musclassified employees identified duning these audits. This information is
submitted in the ETA 581 report. Both VDOL and the federal government
utilize the information contained in this report for performance monitoring.
5. DOL established a mimimum level of achievement for field audits,
Faze 19
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which 15 measured based upon the performance data reported via the ETA
581. In the FY2014 anmual State Quality Service Plan provided to the TS,
DOL, VDOL reported revamping its audit selection strategies to focus on the
effective andit measure criteria.

UT utilizes the CATS system® to compile field andit performance data and
uses this data to monitor performance results and capture information for
federal reporting. Auditors mail their audit files to the central office, and
mformation contained in the files is then manually entered into the CATS
system using the CATS 53 screen. Figure 1 shows the various fields in the
CATS 53 screen that are used to input field andit performance data ™

Figure 1: CATS 33 Screen

|"‘3'3' T FIELD AGSIGHNERT CORPLETICHN W BETE
| RESLGK HO: XX EEXXX EHP RO: XXK XEXE KNOSOOONINEINXEXNEXENKENNKIOX HH.HK.E
| NN N M TN BN M MM X
| COMPLETION DATR: X3 ¥¥ EK
|

AUDIT HESULTS

PIRST PRz X XX
LAET {TH: X XK
# QURE AIMITED: XX

AUDIT HOURZ: XEMEX ESTE DATE: MX000N
EMFLOYER ETEE: ¥ CHRG DATE: HX0000
¥Ri KX : XX 3 XX 1 KX

BEDSS PATHROLLY KMXEHEXEKINNEY : XENNENNENNENM : NEXHEEIMERKKY : EXNXXENEXTNMEX
TOT WAGE UNDER: KODDIIHEENEEY : KENEMNRAXEENE - XEXEXINKENHKE : EINXEXEXENMIN
TAN WAGE COHDER: KOUDDIEHEXEEEX @ XENXNYNAMKEMX = XEXNEXINEEIHEY : DEXREMEXEIXKEE

CONIRLE UNDER: XNXEXEHXXXEXN ¢ XXXXMXEIDNENMYE : MEMMEIMNENHEY @ RINKEMEXENEHX

TOT WAGE OVER: EXKINEXXIXKXN @ XEXKDNOOOINNY @ NDHEXEXNION ¢ ENMERDNIINEE

TAY HAGE OVER: EAKINEXKINEXX EXNEENXNODOE ¢ MIEEXNEIOOY ¢ EDEENHNXOONEY

DONTRIE OWKIY DIKINEKMKCRXNY @ KENXANEONEINK ¢ XOOEENNENENY ¢ EONENNENENEY
¥ HEW EMDLOFEE: EXXNK : EXKXX | XENEX ¢ EAXEX

= Emms R A e neee

Currently the mmmber of identified misclassified employees® 1s entered into
the system based upon a C35 report’” and audit notes. Payroll data is
manually entered into CATS based upon a separate audit report contained in
the audit files, called the andit 53 report.

¥ CATS is the Employer Contribution. Tax System.
5 This screen is net used to establish emplover liabilities. The information on this screen is for fisld
audst perfimance measuremsnt ooly.

¥ The“# NEW EMPLOYEE" fields are the fields in which the central office racords the mumber of
employess who were found to be misclassified duning the field andit.

*" The (35 repont is a wage record amalysis used to show any wage discrepancies and is not limited o
only displaying misclassified empleyess.
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Misclassification Ermors
UL reported to the U.S. DOL that field andits completed in 2014 identified
1,553 musclassified employees. However, the misclassification data
maintained by the UI Chief Field Aunditor shows 1,339 misclassified
employees identified in audits completed duning calendar year 2014 *#

The mumber of misclassified workers is clearly stated on two reports utilized
by field auditors, a field audit questionnaire and a separate misclassification
report, which only reports on misclassified workers. Both are included in the
andit file that 1z mailed to the ceniral office. In addition, the auditors
maintain a spreadshest to record the total mumber of misclassified workers
identified during each assignment, which is provided to the UI Chief Field
Amditor on a quarterly basis.

However, the central office does not utilize any of these audit records to imput
the number of misclassified employees into CATS. Rather, the central office
uses the C35 report in the andit files that also meludes employees who were
not misclassified but were found to have wage discrepancies between the
employer's payroll records and the wage records the State received from the
employer. Therefore, there is a nisk that employees that were not actually
musclassified were included in the misclassification count.

For example, the SAQ reviewed an andit record that covered two years and
found that the UT anditor identified two workers who were musclassified in
both years. The Ul anditor also identified other employess whose wages
were underreported each year in that audit record. The central office input
the number of misclassified workers into their system, using the C33 report
that mecluded both the misclassified workers and the workers with
underreported wages. Therefore, instead of recording two misclassified
workers, the central office recorded four misclassified workers for the andit.
Additionally, because the audit covered two years, the central office input
four misclassified workers each year. The report un by Ul to 1dentify the
number of misclassified workers found durmg field andits totals the number
of misclassified workers entered for each year ™ Therefore, while this field
andit identified only two misclassified workers, Ul reported eight
musclassified workers in their report to the U5, DOL for this audit.

% The SAO did not perform procedures to validate the acomacy of this mumber, Hewever, the SAQ
did remove duplicate nformation contained m the onpmal spreadshests.

* The mumber of misclassified workers reported in the CATS 53 screen is only for those that are
ientified during field audits. UTmay identify misclassified workers during other assipoments bt
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As shown in Figure 1, the CATS screen does not have a single field to record
the total number of misclassified employees 1dentified dunng a field audit
Instead, CATS has fields to record the mummber of misclassified workers (#
NEW EMPLOYEE field) identified each calendar year audited.

In another example, the SAQ found an audit that identified a total of seven
musclassified workers over a four-year period. Some workers were
musclassified over mmltiple years while others were misclassified for a single
year. When the central office input the mumber of misclassified workers
found for each calendar year, they input seven misclassified workers for year
one, seven for year two, and did not enter anything for year three or four.
Therefore, this audit would have been erroneously reported to the U.S. DOL
as having identified 14 misclassified instead of the actual seven misclassified
workers idenfified.

UT has not documented procedures on how to enter the data into the CATS 53
screen and never established documented procedures for ongoing supervisory
monitering of the accuracy of data entry.

Wage Data Input Errors
As aresult of a data entry review raquested by the Director of Ul during the
course of our audit, Ul identified 233 discrepancies between payroll data in
CATS and the audit files for 39 field andits condncted in 2014. Table 1
summanzes what Ul reported to the U.S. DOL in 2014 and the net changes
UT made to vanous CATS 33 fields after discovening the data imput errors.
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Table 1: Data Entry Errors ldentified by UP®

Total Net MNet Changes az a
R Eeported to Percent of Total
CATSS3Field | 4 % poL Mc::']‘f‘_’ij (Changes/Origimally
on ETA 581 ade oy Reported)
Gross Payroll $598.539,360 | $6,933.595 1%
[Total Wagzes
|vnd d $10.670260 |  $665.114 6%
axable Wages
: - $8.633.306 | $1.264,741 15%
onimbutions
. e $513,194 $40.786 8%
"hlrf::gﬁ Over $487848 | $101.822 1%
m‘:::dwaﬂ“s Over $512.277 | $1.000.386 197%
“t“md"‘“m Over $17,099 $22,267 130%

According to UL these emrors were a result of manual data entry errors where
the information input nto the CATS 53 screen did not match the information
in the audit 53 reports (source record for wage data in the audit file).
Anditors mail in andit 53 reports that are used by the central office to input
wage Information mto the CATS 53 screen. Ul acknowledged that they did
not have documented procedures on how to enter the data or a process in
place to adequately monitor the manual data input, including a lack of
supervisory review. According to the Employer Service Chief, she will
perform supervisory reviews m the fiture, where she will compare the data
entered in the CATS 53 screen to the data reported on the audit 53 reports.

Discrepancies between the audit files and data entered mto the CATS system
also ocenrred when the andit 53 report did not reflect the final conclusion of
the audit. For example, field auditors sometimes make manual adjustments
of complete supplemental schedules, and these changes were not always
reflected m the andit 53 report. It appears the data eniry process designed by
UT did not anticipate that final andit results would be documented outside the
andit 53 report. Further, UI has not established procedures to ensure that the

3 Ermors within individnal audit files may have been sither an mdsrstatement or overstatemsnt of
‘what should bave been reported to the U.5. DOL. Crerall the net effect for all emors i all

catgogy.
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andit 53 report reflects the actual final audit results. While the andit 53 report
does not affect employer’s liability, it does affect the reliability of
performance data that is reported to the U.S. DOL and used by management
to monitor the performance of the program.

Errors from Double Counting Aundits

VDOL 1dentified 19 records from 2013 audit assignments and at least 5 andit
assignments from 2014 that were likely reported on more than one ETA 381
report, which would erroneously inflate performance results. Audits were
being double counted in more than one ETA 581 because the extract for the
report was programmed to pull data using a date field that changed anytime a
change was made to the audit record in the CATS 53 screen. Ul program
management believed that the extract was based upon the audit completion
date, which remains the same despite changes to audit records in CATS, so
they were unaware of the problem until it was uncovered in the course of this
audit. There may have been other andit assignments in 2014 reported on
more than one ETA 581 report. However, every time an andit record is
changed the field is overwmitten and an audit trail i1s not mamtamed so
VDOL could not determine whether other assignments had been reperted on
multiple ETA 581 reports. VDOL Information Technology (IT) reported that
they have wrtten a code that will utilize the audit completion date to pull
data for fitture ETA 581 reporting purposes.

According to the Director of IT, the IT division has created a program that
captures the assignment mumbers of each andit inclnded in an ETA 381
report. This will allow VDOL to perform gqueries in the fisture to determine if
an audit assignment was included in more than one ETA 581 report.
Additionally, if an andit needs to have a correction or change made to it, the
new program 1s intended to allow VDOL to accurately idenfify which ETA
581 report will require an amendment.

The process of loading audit results mto the CATS system 15 highly manmal.
Manual processes are susceptible to error and this nsk has been heightened
by a lack of documented procedures, inconsistent documentation of results in
the audit files, and a lack of supervisory review. Ul is part of a multistate
project consortium® established to procure a more accurate and fully
mtegrated imemployment msurance tax and benefit system. The consortium
has i1ssued an BFP for a system that includes a module for agency staff to
conduct employer audits. The BEP calls for the new system to be installed
and in production in each of the conscrtium states no later than March 31,
2019. Therefore, changes are stll needed in the near term m order to prevent

1 The ther member states in this consertiom are Maryland and West Virginia.
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further duplication and inaccuracies in the andit results reported to
management and the federal government.

Assignments Not Counted as Audits for Federal Reporting

The Employer Secunty Manual, a federal ginde for the UI program,
establishes certain criteria for work to be considered an andit 2 According to
have not been reported as field andits by UL even if the work involved the
same steps as an audit. For example the SAO identified one assignment
where UI andited two years of an employer’s payroll, identified nine
musclassified employees, and assessed unemployment taxes and interest
against the employer. Howewver, because Ul does not categonize assignments
resulting from complaints or referrals as field andits, this work was not
considered an audit by the Ul program and was not captured in field andit
performance data. As a result, UL has possibly underreported their audit
results by excluding these results.

Objective 1 WC: WC Has Limited Ability to Measure Results

According to WC records, 30 investigation cases started m 2011 have not
been completed and 134 cases categorized as active are assigned to
mvestigators no longer employed by VDOL.* We also found that some
cases were closed due to the age of the investigations. The lack of follow
through on these cases ccourred becanse WC has not developed protocols for
case reassignment and case management practices, such as standards for
maximum caseloads per mvestigator and timely case completion.
Additionally, WC uses two systems to record summary investigation case
data, and the primary database has imited fimctionality, contains data
anomalies and duplicate case information, and 1s missing data for a
substantial number of records. The combination of these factors has
hampered management’s ability to monitor investigation status and ensure
that all investigations are completed. Further, management’s ability to
measure the program’s effectiveness is linmted.

3 5ee Appendix V for US DOL minimum requiremenss for fisld audits.

¥* We ite statistics as of Tanuary 23, 2015 from this system, but as reperted elsewhere, we bave
concerns about the reliability of this data.
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No Standards for Maximmm Caseload, Timely Completion, Case Reassignment, and

Prioritization
At the time of our audit, the WC Investigations” Program had only one
workers’ compensation investigator, along with the WC Investigations”
Program Chief, performing investigations. The WC investigation database
showed 73 investigations assigned to this single nvestigator ¥ Scme of these
mvestigations date back to the beginning of 2011. These case records had no
data in the Date Investigation Complete field** the Cited field,* or the File
Closed field * so it appeared all were ongoing cases. In addition, the
mvestigator had four other cases assigned in the CATS database, previously
used to record mvestigation case data, which had not been completed nor
transferred mto the WC investigation database currently used by VDOL. In
addition to the 77 investigations assigned to the one investigator, there are
134 investigations categorized as active assigned to investigators no longer
employed by VDOL.

The Director of the Workers” Compensation and Safety Division indicated
that follow-up on complaints and referrals 15 pnontized by nsk to the
uninsured employee (e.g., a roofer has a higher risk of injury than an
accountant). However, SAO identified five open imvestigation records™ in
the WC imvestigations database that contained references to an injured
worker and the cases are assigned to Investigators that no longer work for
VDOL.

In addition, data in the WC investigations database show five cases assigned
to former mvestigators have stop work orders (SWO)? that are still active.

3 These 73 cases include both claimant fraud and emplover liability investizations. WC clainmant
framd s outside the scope of this mudit. The SAO0 only counted cases assipned o this investipaior
since 2011.

3% The Date Investigation Complete fisld reconds the date that the mvestizator completes their
casework and requests a review of their findings.

¥ The Cited field iz used to record whather an empleyer has been cited after the investigation is
completed.

37 The File Closed fisld is wsed to record the date that the entire case file was chosed

% Too of these investizations imvelve two separate employers but were the result of the same
individnal s iy

3 These are orders by the Commissioner of V0L to stop work until the business provides evidence
that workers~ compensation insurance was obtained.
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