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I. Introduction and Authority
This report was prepared in response to 2018 Acts and Resolves No. 148, Sec. 8, in which
the General Assembly directed the Office of Legislative Council to prepare and submit a written
report on the use of debarment in relation to the laws against employee misclassification.
Specifically, the General Assembly charged the Office of Legislative Council with the following
duties:
(1) Summarize Vermont’s laws, rules, and procedures related to debarment, including the
violations that can trigger a debarment proceeding.
(2) Describe the use of Vermont’s debarment procedures and why they have not been
used more frequently to date.
(3) Identify any obstacles that prevent or hinder the use of Vermont’s debarment
procedures.
(4) Summarize the actions taken by the Agencies of Administration and of Transportation
and the Departments of Labor, of Financial Regulation, and of Buildings and General
Services to utilize debarment to ensure that the State is not contracting with employers
that misclassify employees in violation of Vermont law.
(5) Identify other states that utilize debarment as a means of enforcing the laws against
employee misclassification and summarize the manner and frequency of debarment
proceedings in those states.
(6) Summarize specific characteristics of other states’ laws, rules, and procedures related
to debarment that have been identified as either enhancing or limiting their effectiveness
in enforcing those states’ laws against employee misclassification.
(7) Summarize any legislative, regulatory, or administrative changes that are identified by
the Agency of Administration, Agency of Transportation, Department of Labor,
Department of Financial Regulation, or Department of Buildings and General Services as
necessary to make debarment a more effective tool for reducing the occurrence of and
enforcing the laws against employee misclassification.
Act 148 also directed the Office of Legislative Council to consult with the Agencies of
Administration and of Transportation and the Departments of Labor, of Financial Regulation, and
of Buildings and General Services during the preparation of this report. As a result, this report is
based on a review of the Vermont statutes and administrative rules, as well as information from
conversations and e-mails with staff at the Agencies of Administration and of Transportation, and
the Departments of Buildings and General Services, of Financial Regulation, and of Labor.1
It is important to note that although this report is based in part on information provided by
staff from Executive Branch agencies and departments, it is not intended to represent the official
position of the Governor or his Administration in relation to the issues of debarment and
employee misclassification. In addition, this report is not intended to advocate for any specific
1

The Office of Legislative Council would like to thank the following individuals for their invaluable help in
preparing this report: Dirk Anderson, Steve Monahan, and Jessica Vintinner from the Department of Labor; Deb
Damore from the Department of Buildings and General Services; Kevin Gaffney, Pat Murray, and Jill Rickard from
the Department of Financial Regulation; Sue Zeller and Brad Ferland from the Agency of Administration; and Cathy
Hilgendorf and Michelle Anderson from the Agency of Transportation.
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legislative or policy approach, but rather to present information that the General Assembly may
draw on if it decides to take legislative action in relation to either debarment or employee
misclassification.
For purposes of this report, and for consistency with the 2009 Report of the Workers’
Compensation Employee Classification, Coding, and Fraud Enforcement Task Force,2 “employee
misclassification” means classifying a worker as an independent contractor when the worker
otherwise meets the criteria of an employee under Vermont workers’ compensation law or
unemployment insurance laws. Employee misclassification may result from ignorance or
confusion about the legal requirements but also may be a result of intentional fraud by an
employer in an attempt to lower workers’ compensation premiums and other employment
expenses.3
II. Vermont’s Debarment Laws and Procedures
A. BACKGROUND
There are four sections of the Vermont Statutes Annotated (V.S.A.) that specifically
provide for debarment as a penalty for a violation of certain provisions of Vermont’s workers’
compensation or unemployment insurance laws. Of those sections, two are found in 21 V.S.A.
chapter 9, which governs workers’ compensation, one is found in 8 V.S.A. § 3661, which relates
to workers’ compensation insurance, and one is found in 21 V.S.A. chapter 17, which governs
Vermont unemployment insurance program.
The four debarment provisions were added by 2010 Acts and Resolves No. 142, which
also included several other provisions related to reducing employee misclassification.4 Other
significant features of that Act included amended penalties in the V.S.A.; the addition of antiretaliation protections for workers that report misclassification related to workers’ compensation;
the creation of an online employee misclassification reporting system;5 a requirement that the
Secretary of Administration ensure that the State does not contract with employers who are on the
State’s debarment list, which is published on the BGS website;6 and a requirement that the
Secretary of Administration ensure coordination between State agencies in relation to enforcing
the laws prohibiting employee misclassification. Importantly, of the four debarment provisions
added by that Act, only one specifically relates to employee misclassification.
Vermont’s statutes also provide monetary penalties for employee misclassification, as well
as a criminal penalty for workers’ compensation fraud7 and for failure to obtain workers’

2

See Appendix 2.
It must be noted that working as an independent contractor is a legitimate alternative to being an employee and use
of independent contractors is a legal means of doing business.
4
The text of 2010 Act 142 is available at
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT142/ACT142%20As%20Enacted.pdf.
5
The text of the report is available at https://uipublic.labor.vermont.gov/Misclassification/EmployerReport.aspx.
6
The list is available at https://bgs.vermont.gov/purchasing-contracting/debarment.
7
13 V.S.A. § 2024.
3
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compensation.8 However, this report is limited to an examination of the four debarment
provisions discussed in the following sections.
B. WORKERS’ COMPENSATION
Vermont law requires all employers to have workers’ compensation coverage for their
employees. Workers’ compensation is a no-fault insurance system that provides various benefits
to employees who suffer work-related injuries or occupational disease. The benefits include wage
replacement, medical treatment, and vocational rehabilitation. Workers’ compensation benefits
are set by law, ensuring that injured or sick employees receive medical benefits and compensation
for work-related injuries while preventing employers and employees from having to pursue costly
and unpredictable lawsuits to determine liability for those injuries.
Vermont’s workers’ compensation law provides a variety of penalties for failure to
comply with the law, including administrative penalties, debarment, and even a criminal penalty
for a person “who knowingly and with intent to defraud makes a false statement or representation
for the purpose of obtaining, affecting, or denying any benefit or payment under the provisions of
[the workers’ compensation law].”9
8 V.S.A. § 3661
8 V.S.A. § 3661 provides enforcement authority to the Commissioner of Financial
Regulation when he or she “believes that an insurer or an officer or agent thereof, or any other
person, has violated the law, an administrative rule of the Department, or an order of the
Commissioner relating to insurance, or has not complied with its requirements.”10 Subsection (c),
which specifically relates to workers’ compensation insurance, provides:
“An employer who makes a false statement or representation that results in a lower
workers’ compensation premium, after notice and opportunity for hearing before the
Commissioner, may be assessed an administrative penalty of not more than $20,000.00 in
addition to any other appropriate penalty. In addition, an employer found to have violated
this section is prohibited from contracting, directly or indirectly, with the State or any of
its subdivisions for up to three years following the date the employer was found to have
made a false statement or misrepresentation, as determined by the Commissioner in
consultation with the Commissioner of Buildings and General Services or the Secretary of
Transportation, as appropriate. Either the Secretary or the Commissioner, as appropriate,
shall be consulted in any appeal relating to prohibiting the employer from contracting with
the State or its subdivisions.”
It is worth noting that subsection 3661(c) does not specifically mention employee
misclassification. While employee misclassification would be “a false statement or representation
that results in a lower workers’ compensation premium,” there are other actions that could also
potentially violate that provision.

8

13 V.S.A. § 2025.
13 V.S.A. § 2024.
10
8 V.S.A. § 3661(a).
9
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21 V.S.A. § 692
21 V.S.A. § 692 establishes penalties for the failure to provide workers’ compensation
insurance for employees. It also provides the Commissioner of Labor with the authority to issue a
stop-work order to any employer that fails to secure workers’ compensation insurance after an
investigation by the Commissioner, as well as additional penalties for an employer that
subsequently violates a stop-work order. With respect to debarment, subsection (b) provides in
pertinent part:
“An employer against whom a stop-work order has been issued is prohibited from
contracting, directly or indirectly, with the State or any of its subdivisions for a period of
up to three years following the date of the issuance of the stop-work order, as determined
by the Commissioner in consultation with the Commissioner of Buildings and General
Services or the Secretary of Transportation, as appropriate. Either the Secretary or the
Commissioner, as appropriate, shall be consulted in any contest of the prohibition of the
employer from contracting with the State or its subdivisions.”
In other words, an employer can only be debarred under this section after a stop-work order has
been issued against it. Because a stop-work order is only issued if the employer fails to provide
workers’ compensation insurance after an investigation determines that it is required to do so, an
employer can avoid both the stop-work order and debarment simply by obtaining the required
insurance at the conclusion of the Department’s investigation.
It is also worth emphasizing that the stop-work order and debarment penalties are related
to the employer’s failure to provide workers’ compensation insurance, and not to whether it has
misclassified the uninsured employees.11 All five of the currently debarred employers were cited
under this provision.
21 V.S.A. § 708
21 V.S.A. § 708 establishes penalties for a person who intentionally makes a false
statement or representation to obtain a benefit or payment pursuant to the provisions of the
workers’ compensation law. With respect to employers who have violated the section, it also
provides a debarment penalty:
“[A]n employer found to have violated this section is prohibited from contracting, directly
or indirectly, with the State or any of its subdivisions for up to three years following the
date the employer was found to have made a false statement or misrepresentation of a
material fact, as determined by the Commissioner in consultation with the Commissioner
of Buildings and General Services or the Secretary of Transportation, as appropriate.
Either the Secretary or the Commissioner, as appropriate, shall be consulted in any contest

11

It should be noted that some employers may not realize that they are out of compliance with the requirement to
provide workers’ compensation. A relatively common problem in some industries where employers hire numerous
independent contractors to perform work is that many sole proprietors will obtain a workers’ compensation policy
known as an “if any” policy. An uninformed employer might believe that this means those subcontractors are
covered by workers’ compensation insurance. However, an “if only” policy only provides coverage to the sole
proprietor if a workers’ compensation claim is made against him or her and not if he or she is injured. The employer
is still required to provide insurance for that sole proprietor and could potentially be liable if he or she suffers an
injury while working for the employer.
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relating to the prohibition of the employer from contracting with the State or its
subdivisions.”
As with the other debarment provisions related to workers’ compensation, section 708
does not specifically relate to misclassification. While employee misclassification would be “a
false statement or representation, for the purpose of obtaining [a] benefit or payment under the
provisions of this chapter,” there are other actions that could also potentially violate this
provision.
Workers’ Compensation Rule 45
Workers’ Compensation Rule 45, entitled “Rules for Administrative Citations and
Penalties, Stop Work Orders and Debarment” was amended effective February 13, 2017. 12 Of
particular importance for this report, the rule includes provisions related to referral to the
Department of Financial Regulation of employers believed to have made a willful false statement
in order to reduce their workers’ compensation premiums;13 debarment of employers who
willfully make a false statement or representation in order to obtain a benefit under the law,
including lower workers’ compensation premiums;14 and debarment of employers who are issued
a stop-work order for failure to provide workers’ compensation insurance.15 The rule provides for
a one-year debarment for an initial violation, two years for a second violation that occurs within
three years of the first, and three years for a third or subsequent violation that occurs within three
years of the most recent violation.16 The Commissioner may reduce the length of the penalty
based on specific mitigating factors set forth in the rules.17
C. UNEMPLOYMENT INSURANCE
21 V.S.A. § 1314a
21 V.S.A. § 1314a requires employers to file with the Commissioner of Labor quarterly
wage reports for all employees and, upon request by the Commissioner, separation reports for
former employees who have filed a claim for unemployment compensation. Subsection 1314a(f)
provides penalties for failure to file required reports and for the misclassification of employees.
With respect to employee misclassification, subdivision (f)(1)(B) provides that an employer who
fails to:
“Properly classify an individual regarding the status of employment is subject to a penalty
of not more than $5,000.00 for each improperly classified employee. In addition, an
employer found to have violated this section is prohibited from contracting, directly or
indirectly, with the State or any of its subdivisions for up to three years following the date
the employer was found to have failed to properly classify, as determined by the
Commissioner in consultation with the Commissioner of Buildings and General Services
12

See Appendix 4 for the full text of the rule.
24-010-005 Vt. Code Rules § 45.5300.
14
24-010-005 Vt. Code Rules § 45.5400.
15
24-010-005 Vt. Code Rules § 45.5580.
16
24-010-005 Vt. Code Rules §§ 45.5440–45.5460 and 45.5590–45.5596.
17
24-010-005 Vt. Code Rules §§ 45.5160 and 45.5520.
13
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or the Secretary of Transportation, as appropriate. Either the Secretary or the
Commissioner, as appropriate, shall be consulted in any appeal relating to prohibiting the
employer from contracting with the State or its subdivisions.”
Unlike the debarment provisions in the workers’ compensation laws, this penalty is
specifically for employee misclassification and does not relate to any other potential violations.
However, as will be discussed in more detail in Part IV of this report, this penalty has never been
utilized by the Department of Labor since it was enacted in 2010.
III. Actions Taken to Ensure the State Is Not Contracting with Employers That Have
Misclassified Employees
The State utilizes a variety of mechanisms to ensure that it does not contract with
employers that have been found to misclassify employees. Although the State has not yet
debarred an employer for misclassification, the State has taken steps to avoid contracting with
employers who have engaged in misclassification by adopting contracting standards and policies,
improving coordination between agencies and departments, and engaging in outreach with
employers.
A. DEBARMENT PROCEEDINGS
Department of Labor
As discussed above, the Department of Labor has debarment authority in relation to
Vermont’s unemployment insurance and workers’ compensation laws. However, the Department
has only utilized that authority in relation to the workers’ compensation law.
The Department noted that it issued four debarments between 2015 and 2016 before a
challenge to its authority led the Department to propose an amendment to Workers’
Compensation Rule 45. The amended rule, which took effect on February 23, 2017, allowed the
Department to begin instituting debarment proceedings again. The Department issued its first
three debarments under the amended rule and 21 V.S.A. § 692 (failure to provide workers’
compensation insurance) in April and two more pursuant to the same provision in November.18
In the context of this report, it is important to note that the employers were debarred for failure to
obtain workers’ compensation insurance and not for misclassifying their employees.
In contrast, the Department has never utilized its authority to issue penalties or debarments
related to employee misclassification under the unemployment insurance law. The Department is
currently working to adopt new rules that would allow it to do so. The proposed rule amendments
were filed on February 12, 2019.19 As discussed in Part IV, had the necessary rules been adopted
during the more than eight years since 21 V.S.A. § 1314a(f)(1)(B) took effect, a significant
number of employers could have faced potential debarment.

18
19

See Administrative Citations in Appendix 3.
See Appendix 6 for a copy of the Department of Labor’s proposed rule amendment.
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Department of Financial Regulation
While the Department of Financial Regulation also has authority to debar employers who
make “a false statement or representation that results in a lower workers’ compensation
premium,” the Department has never utilized this authority. According to the Department, the
lack of debarments pursuant to 8 V.S.A. § 3661 is because it has not received any referrals from
the Department of Labor or any complaints of a violation that could have resulted in a debarment
under section 3661. The Department explained that this is likely due, at least in part, to the
regular audits performed by workers’ compensation insurers, which identify instances of
misclassification or miscoding without the Department’s involvement.
The insurers’ regular audits are necessary because workers’ compensation insurance
premiums are based on an employer’s estimated annual payroll. In other words, when an
employer purchases a policy, it provides an estimate of the number and type of employees and the
amount of payroll. To ensure that the premium amount is accurate, the insurer will often perform
an audit, which might be as simple as a review of payroll records to determine whether the
employer has accurately reported the number and classification of employees, or for certain
employers (depending on the employer’s industry, size, and experience) the audit could include a
site visit to ensure that the policy accurately reflects the number of employees and their job
classification. Thus, an employer who has a particularly busy year could find itself owing
additional premium at the end of the year because it had to hire extra employees to meet the
increased demand. Similarly, an insurance company might have to credit back excess premium to
an employer whose payroll was lower than expected.
While premium adjustments are a relatively common result of an audit, in the majority of
cases, they are not the result of intentional employee misclassification. Even in instances that
may be the result of intentional misclassification or miscoding, the issue can usually be settled
between the insurer and the employer without the Department of Financial Regulation being made
aware of it.
An additional reason the Department of Financial Regulation provided for why it has not
had to utilize its debarment authority is that misclassification that is not caught during an audit is
most likely to be discovered during the adjudication of a disputed workers’ compensation claim,
which is done by the Department of Labor. Under that scenario, the employer could be debarred
for failure to provide workers’ compensation insurance pursuant to 21 V.S.A. § 692, which would
make a referral to the Department of Financial Regulation unnecessary.
B. BULLETIN 3.5 AND BULLETIN 5
Bulletin 3.5 and Bulletin 5 set forth the requirements for contracting with and receiving
grant funds from the State, respectively. Pursuant to both Bulletin 3.5 and Bulletin 5, the Agency
of Administration requires entities to certify that they have not been debarred by either the State
or federal government.
Bulletin 3.5 establishes standards for State contracting and procurement including
contractor compliance with the laws regarding proper employee classification and coding. In
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particular, Bulletin 3.5 provides that Requests for Proposals (RFPs) for contracts for services, as
well as for all State construction and transportation projects with a total project cost exceeding
$250,000, “must include language mandating the bidders comply with provisions and
requirements of” 2009 Acts and Resolves No. 54, Sec. 3220 related to (1) self-reporting of
“information relating to past violations, convictions, suspensions, and any other information
related to past performance and likely compliance with proper coding and classification of
employees” and (2) subcontractor reporting requirements.21 More specifically, the subcontractor
reporting requirements require each bidder to identify all proposed subcontractors and
subcontractors’ subcontractors, as well as their respective workers’ compensation insurance
carriers.22
Bulletin 5 establishes standards for grant issuance and monitoring. Like Bulletin 3.5, it
prohibits entities that have been debarred by the federal government from receiving new grant
awards from the State and requires certification that an entity is not currently debarred by either
the State or federal government.23
In addition to the requirements of Bulletin 3.5 and Bulletin 5, all State programs that receive
federal funds are subject to federal audit requirements and must be audited every three years for
compliance with federal requirements, including federal debarment rules that require review of
the federal debarment lists before a grant or contract is awarded.24
The experience of the Department of Buildings and General Services and the Agency of
Administration indicates that most State contractors are familiar with the State contracting
requirements and the requirements for receiving grants or contracts that are supported by federal
funds. This may be due, at least in part, to the fact that employers contracting with the State tend
to be relatively large and sophisticated and, therefore, more aware of the laws and rules that they
must comply with.
C. DEPARTMENT OF FINANCE AND MANAGEMENT POLICY
The Department of Finance and Management has adopted a policy that prohibits the State of
Vermont from entering into contracts with entities that are listed on the State’s debarment website
or from making purchases over $25,000.00 or entering into grants or contractual agreements with

20

The text of 2009 Acts and Resolves No. 54 is available at:
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf.
21
Agency of Administration Bulletin No. 3.5: Procurement and Contracting Procedures, Revised December 12, 2018,
p. 24, available at: https://aoa.vermont.gov/sites/aoa/files/Bulletins/3point5/Bulletin_3.5_FINAL_12-1218%20with%20updated%20AA-14%20links.pdf; see also 2009 Acts and Resolves No. 54, Sec. 32, available at:
https://legislature.vermont.gov/assets/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf.
22
See Department of Buildings and General Services Certificate of Compliance Form, p. 1, available at:
https://bgs.vermont.gov/sites/bgs/files/files/purchasingcontracting/contracts/Certificate%20of%20Compliance%205_16_17.pdf.
23
Agency of Administration Bulletin No. 5: Policy for Grant Issuance and Monitoring, pp. 13, 22, and Appendix IV,
available at: https://aoa.vermont.gov/sites/aoa/files/Bulletins/Bulletin_5_eff12-26-14.pdf.
24
The annual federal Single Audit reports are available at: https://auditor.vermont.gov/reports/audit/single.
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entities that have been suspended or debarred by the federal government.25 The Policy requires
all contracts that are subject to Bulletin 3.5 or Bulletin 5 to contain the following provision:
Certification Regarding Debarment: Party certifies under pains and penalties of perjury that,
as of the date that this Agreement is signed, neither Party nor Party’s principals (officers,
directors, owners, or partners) are presently debarred, suspended, proposed for debarment,
declared ineligible or excluded from participation in federal programs, or programs supported
in whole or in part by federal funds.
Party further certifies under pains and penalties of perjury that, as of the date that this
Agreement is signed, Party is not presently debarred, suspended, nor named on the State’s
debarment list at: http://www.bgs.vermont.gov/purchasing-contracting/debarment.
D. DEPARTMENT OF BUILDINGS AND GENERAL SERVICES WEBSITE
Pursuant to 29 V.S.A. § 161(f) “[t]he Agency of Administration shall maintain a current list of
employers that have been prohibited from contracting with the State or any of its subdivisions,
and the Agencies of Administration and of Transportation shall publish that list on their
websites.” The Department of Buildings and General Services has been designated by the
Agency of Administration to maintain the State debarment list on its behalf. Until January 8,
2019, despite five employers having been debarred during 2018, the Department’s website stated
that “[t]here are currently no employers that have been debarred.”26 Upon being made aware of
this issue on January 7, the Department immediately contacted the Department of Labor and
determined that there had been a communication issue that prevented it from receiving notice
when proposed debarments became final. The website was updated within 24 hours and steps
have been taken to ensure that the Department of Buildings and General Services will receive a
copy of all final debarment orders going forward.
Because there were no employers on the State debarment list until January 8, the Agency of
Transportation did not publish the list or include a link to it on its website. However, now that the
debarment list has been updated, the Agency of Transportation has added a link to it from its
Contract Administration webpage.27
E. COORDINATION BETWEEN STATE AGENCIES AND DEPARTMENTS
Consultation prior to Debarment:
Pursuant to 21 V.S.A. §§ 692, 708, and 1314a, the Commissioner of Labor is required to
consult with either “the Commissioner of Buildings and General Services or the Secretary of
Transportation, as appropriate” when determining for how long to debar an employer. Likewise,
25

See Department of Finance and Management, Suspension and Debarment Policy & Procedures, revised April 19,
2017, available at: https://finance.vermont.gov/sites/finance/files/documents/Pol_Proc/Fin_Mgt_Policies/FINPolicy_1_Suspension_Debarment.pdf.
26
The Department of Buildings and General Services’ Debarment List is available at:
http://www.bgs.vermont.gov/purchasing-contracting/debarment.
27
The Agency of Transportation link to Department of Buildings and General Services’ Debarment List available at:
https://vtrans.vermont.gov/contract-admin/resources/services.
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under 8 V.S.A. § 3661, the Commissioner of Finance and Management is also required to consult
with either “the Commissioner of Buildings and General Services or the Secretary of
Transportation, as appropriate” when determining for how long to debar an employer. These
consultations have occurred when the Department of Labor has debarred employers. As noted
above, the Department of Finance and Management has not yet had any debarment proceedings,
and therefore it has not needed to engage in the required consultations.
Agency of Transportation and Department of Labor:
Prior to contracting with a company to perform work, the Agency of Transportation
contacts the Department of Labor directly to determine if the employer has a workers’
compensation policy in place and whether the employer has been debarred. The Agency
established this additional verification step in August 2015 to ensure that it was complying with
its obligations pursuant to 2009 Acts and Resolves, No. 54.28 The process involves a weekly
e-mail sent to the Department of Labor that contains a list of bidders, which the Agency asks the
Department to review within 48 hours for any employers who may be debarred; lack workers’
compensation; or have a past violation, conviction, or suspension. No response from the
Department within 48 hours is presumed to indicate that no bidders on the list are currently
debarred; lack workers’ compensation; or have a past violation, conviction, or suspension.
This verification procedure is in addition to the Agency consulting the debarment list on
the Department of Buildings and General Services’ website, the Secretary of State’s corporations
database, and the federal System for Award Management Registration, Renewal & Migration.
The Agency also performs these checks when it is processing amendments to contracts or grants.
Department of Labor, Department of Financial Regulation, and Department of Forests, Parks
and Recreation:
The Departments of Labor, of Financial Regulation, and of Forests, Parks and Recreation
have been working to improve safety and workers’ compensation participation in Vermont’s
forest products industry. Their collaboration has resulted in the combination of certain class
codes to reduce premiums and expand risk pools, a collaboration with the State of Maine to
improve training and safety in Vermont’s logging industry, and other efforts to increase workers
compensation participation by employers in Vermont’s forest products industries, which should
reduce premiums and volatility in the marketplace.29 It is hoped that this collaboration will not
only reduce the costs for employers in Vermont’s forest products industry but also minimize some
of the incentives for employers to engage in misclassification or miscoding in order to avoid high
workers’ compensation insurance premiums.
F. OUTREACH

28

The text of 2009 Acts and Resolves No. 54 is available at:
https://legislature.vermont.gov/Documents/2010/Docs/ACTS/ACT054/ACT054%20As%20Enacted.pdf.
29
This collaboration grew out of a report on Workers’ Compensation Rates for Certain High Risk Occupations that
was prepared by the Department of Financial Regulation for the General Assembly in 2018. The report is available
at: https://legislature.vermont.gov/assets/Legislative-Reports/Jan-15-Workers-Comp-Report-Submitted.pdf.
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The Agency of Transportation, the Department of Labor, and the Department of Buildings
and General Services all engage in ongoing outreach and education efforts intended to help reduce
instances of employee misclassification. The Agency of Transportation’s Office of Civil Rights
visits job sites to conduct education and outreach regarding the various legal requirements that
contractors and subcontractors must comply with. The Department of Labor’s website provides
information regarding proper employee classification30 and the Department produced a public
service announcement regarding employee misclassification that aired in 2016.31 Finally, the
Department of Buildings and General Services partners with the Procurement Technical
Assistance Center, or PTAC, at the Agency of Commerce and Community Develop to do
outreach regarding the process and requirements for contracting with the State.32
IV. Obstacles to the Use of Debarment in Relation to Employee Misclassification
There are several significant obstacles that have prevented greater utilization of Vermont’s
debarment procedures as a tool for combatting employee misclassification. Foremost among
these is the failure of the Department of Labor to adopt rules necessary to carry out debarments
pursuant to the workers’ compensation law until February 2017 and its failure to do so at all in
relation to the unemployment insurance law. Additional obstacles include the Department of
Labor’s inability to perform employer audits under the workers’ compensation law; difficulties in
hiring and retaining workers’ compensation investigators; the fact that, except for 21 V.S.A.
§ 1314a, the statutes that provide for debarment are not specifically focused on employee
misclassification; the limited deterrent effect of debarment penalties issued against employers that
are unlikely to contract with the State; and the relative inactivity of the Governor’s Task Force on
Employee Misclassification in recent years.
A. FAILURE TO ADOPT NECESSARY RULES
Perhaps the most significant reason that more debarments have not been issued to date is
that the Department of Labor either did not adopt the necessary rules or failed to do so until
recently. As mentioned above, the Department adopted the necessary amendments to Workers’
Compensation Rule 45 in February 2017. Since then it has issued five debarments for failure to
obtain workers’ compensation insurance. The Department began an effort to adopt the
amendments to Rule 45 in 2014 but was unable to meet the deadline for completing the
rulemaking process at that time. During 2015 and 2016, the Department issued four debarments
before a challenge to its authority resulted in the Department pursuing the amendments to Rule 45
that were ultimately adopted in early 2017. It is not clear if any additional debarments could have
been issued if the amendments to Rule 45 that were proposed in 2014 had been adopted at that
time.
While the Department has been working for several years to amend the Employment
Security Board Rules so that it can begin to issue the monetary penalties and debarments provided
30

See, e.g., Misclassification: Who is an Employee vs. an Independent Contractor?, available at:
http://labor.vermont.gov/workers-compensation/misclassification/.
31
Available at: https://www.youtube.com/watch?v=ct3aAYmnlzs.
32
The Agency of Commerce and Community Development’s Procurement Technical Assistance Center’s website is
available at: https://accd.vermont.gov/economic-development/programs/ptac.
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for in 21 V.S.A. § 1314a,33 it has not yet adopted the necessary amendments. The proposed rule
was recently approved by the Employment Security Board and was filed on February 12, 2019 to
begin the administrative rulemaking process.
Between the beginning of January 2016 and the end of September 2018, the Department
identified 1,272 instances of employee misclassification, including 684 instances during 2017 and
the first nine months of 2018. Those instances of employee misclassification could have resulted
in significant penalties and the debarment of as many as 65 employers in 2017 and 53 employers
in 2018.34 However, because the Department has not adopted the necessary rules, it was only able
to pursue the unpaid unemployment insurance contributions plus interest.
Without any changes to the underlying statutes, the adoption of the necessary rules will
likely result in a significant number of employers being debarred for employee misclassification
under the unemployment insurance laws. However, with respect to workers’ compensation,
recent experience has shown that while the Department has debarred employers for failure to
provide workers’ compensation insurance, it has not identified or penalized employers that are
misclassifying employees.
B. INABILITY TO PERFORM EMPLOYER AUDITS UNDER WORKERS’ COMPENSATION LAW
The lack of debarments for employee misclassification under the workers’ compensation
law indicates that either employee misclassification is relatively rare in relation to workers’
compensation or that the Department may require additional and better tools to identify employee
misclassification that is occurring. Enforcement of the workers’ compensation laws is complaint
driven, and the Department of Labor lacks the authority to perform employer audits. Because of
this, the Department’s enforcement efforts are reactive rather than being proactively focused on
identifying and eliminating employee misclassification and failures to provide insurance.
In contrast, the unemployment insurance law permits the Department to perform audits to
determine if an employer is complying with its legal obligations.35 From January 2016 through
the third quarter of 2018, the Department’s unemployment insurance program conducted 1,047
audits and identified 1,272 instances of employee misclassification, a rate of 1.2 instances of
employee misclassification identified for each audit the Department performed.
In addition to providing the ability to perform audits, requiring that a portion of those
audits be targeted based on factors that indicate an increased potential for violations could help
enhance the detection of employee misclassification that may be occurring. As noted in the State
Auditor’s 2015 Report on Worker Misclassification, the U.S. Department of Labor Office of the
Inspector General has found that states that use targeted audit selection criteria are “more
effective at detecting noncompliance with unemployment insurance tax laws than states that
33

See Report of the Vermont State Auditor, Worker Misclassification: Action Needed to Better Detect and Prevent
Worker Misclassification; Appendix 5; at pp. 15 and 58.
34
While the 684 instances of misclassification identified by the Department during 2017 and 2018 could have
resulted in up to $3,420,000.00 in penalties under section 1314a, the amount of penalties would likely have been
significantly lower with many employers likely subject to lesser penalties for a first offense and other mitigating
factors.
35
See 21 V.S.A. §§ 1314 and 1320.
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selected employers at random.”36 That report goes on to note that “the U.S. DOL encourages
states to maintain field audit selection criteria that target employers based upon a greater potential
risk of noncompliance [with unemployment insurance laws], such as high employee turnover,
sudden growth or decrease in employment, type of industry, location (geography) of employers,
prior reporting history, or results of prior audits.”37 While these comments from the Auditor’s
report were focused on the unemployment insurance program, it is fair to conclude that targeted
workers’ compensation audits of specific employers or industries would also be more likely to
detect noncompliance.
In short, the workers’ compensation laws currently only permit that program to employ a
reactive, complaint-driven enforcement model that often requires potentially confrontational
work-site visits. In contrast, the unemployment insurance program employs a more proactive
audit model in which the investigators can request and review information submitted by an
employer and then may conduct a follow up site visit if necessary. The Director of Workers’
Compensation and Safety for the Department of Labor suggested that updating the workers’
compensation law to permit the Department to conduct audits could result in better identification
of employee misclassification and earlier identification of employers that have not obtained
insurance for their employees. In addition, adopting such changes could make the difficult job of
the workers’ compensation investigators somewhat easier by reducing the confrontational nature
of their work. Finally, requiring a significant portion of those audits to be targeted based on
certain risk factors could further improve the identification of employee misclassification and
other violations of the workers’ compensation laws.
C. LACK OF WORKERS’ COMPENSATION INVESTIGATORY STAFF
The Department of Labor’s enforcement efforts in relation to the workers’ compensation
laws are also hampered by the difficulty it has had in keeping all of its investigator positions
filled. While the Department is authorized to employ up to five workers’ compensation fraud
investigators, only three of the five positions are currently filled. The Commissioner’s response
to the State Auditor’s 2015 report described a variety of obstacles that the Department had
encountered in relation to keeping those positions filled, including leave for medical conditions
and work-related injuries, the death of an investigator from a medical condition, an investigator
who was separated during his or her probationary period, and another temporary investigator who
left for a permanent position with another employer.38 Changing the investigatory model as
discussed above and taking other steps to reduce turnover among the Department’s workers’
compensation investigators could result in increased identification of violations, including
employee misclassification, and, possibly, increased use of the debarment penalties provided.
D. WORKERS’ COMPENSATION LAWS ARE NOT FOCUSED ON MISCLASSIFICATION

36

Appendix 5, at p. 17.
Id., at p. 18. A 2016 follow-up by the State Auditor’s Office noted that the Department had increased the
percentage of unemployment insurance audits that were targeted and had begun using fraud tips, as well as targeting
based on region and industry.
38
Id., at p. 61.
37
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The debarment provisions in Vermont’s workers’ compensation law are not specifically
focused on employee misclassification but instead cover a broad range of violations that include
employee misclassification. Neither the Department of Labor nor the Department of Financial
Regulation has debarred a single employer for employee misclassification under the provisions
prohibiting false statements or representations. Instead, the five debarments that have been issued
all relate to employers who failed to provide insurance coverage for their employees.
Depending on the policy outcome that it wishes to achieve, the General Assembly may
wish to consider examining the possibility of amending the debarment provisions in the workers’
compensation laws to more specifically focus on employee misclassification.
E. CURRENTLY DEBARRED EMPLOYERS ARE UNLIKELY TO CONTRACT WITH THE STATE
While not an obstacle to the use of debarment, the penalty has little impact on employers
that are unlikely to do business with the State, which likely decreases the debarment penalty’s
ability to deter employee misclassification. According to the Department of Labor, in many
cases, the employers who face potential debarment are smaller employers that are unlikely to
contract with the State or employers in industries in which the State is unlikely to contract for
services. This is born out by the current debarment list, which includes a rental property
management service, a taxi company, a transportation logistics company, and two local
restaurants. Because these employers are unlikely to contract with the State, debarment is
essentially a symbolic punishment that likely has far less of a deterrent effect than the monetary
penalties that were levied against them.
According to the Agency of Administration and the Department of Buildings and General
Services, most companies that are large enough to bid on State contracts are familiar with State
contracting requirements and able to ensure compliance with those requirements. The General
Assembly may wish to consider whether debarment is an effective deterrent as well as whether
the statutes can be tailored so that debarment more effectively targets employers that are likely to
contract with the State.
F. GOVERNOR’S TASK FORCE HAS BEEN RELATIVELY INACTIVE
The Governor’s Task Force on Employee Misclassification has not met since August 10,
2017. According to the State Auditor’s 2015 report, the Task Force met three times between its
creation in 2012 and July of 2015. Since then, the Task Force met an additional seven times
before its most recent meeting in 2017.
•
•
•

Created by Executive Order 08-12, the Task Force is charged with the following tasks:
Examine and evaluate existing misclassification enforcement by agencies and
departments.
Develop and implement a campaign to educate and inform employers, workers, and the
public about misclassification.
Coordinate review of existing law and other methods to improve monitoring and
enforcement of misclassification.
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•
•
•
•
•
•

Review and establish reasonable mechanisms to accept complaints and reports of
noncompliance.
Review templates for state contracts and grants and monitor systems to ensure compliance
by contractors and grant recipients.
Identify barriers to information sharing and recommend statutory changes where
necessary.
Work collaboratively with businesses, labor, and other interested stakeholders in the effort
to reduce employee misclassification.
Ensure that agencies and departments are engaged in timely enforcement and that any
penalties and debarment periods are posted to a publicly available website in a timely
manner, where permitted by law.
Engage in other activities as deemed necessary and appropriate by the Task Force, as
permitted by law.

While the Task Force has not met recently, it has been relatively successful during the past
several years in carrying out some of the tasks it was charged with. Notably, the Task Force has:
• coordinated with the Vermont Department of Labor to use grant money from the U.S.
Department of Labor to create an education and outreach campaign that ran public service
ads on television and radio in 2015 and 2016;
• reviewed and made several legislative proposals, although none of the proposals was
enacted by the General Assembly;
• worked with the Vermont Department of Labor to establish an employee misclassification
complaint portal on its website;
• worked with the Agency of Administration to revise Bulletin 3.5 to ensure compliance
with the workers’ compensation and unemployment insurance laws;
• worked to increase information sharing between State agencies and Departments; and
• worked with employers, labor groups, and other stakeholders to carry out its work.
Given its past successes, it is possible that additional meetings of the Task Force could
produce further positive results. However, it is worth noting that the Task Force is not
specifically charged with enforcing the laws against employee misclassification.39 Instead, its
role is to improve coordination between the Executive Branch agencies and departments and to
ensure that they “are engaged in timely enforcement” of those laws.
In addition, the Department asserts that it has been able to accomplish more during the
past two years by identifying agencies and departments, like the Agency of Transportation and
This contrasts somewhat with well-known task forces from other states. For example, New York’s Joint
Enforcement Task Force on Employee Misclassification, which has since become part of the Joint Task Force on
Employee Misclassification and Worker Exploitation, was also tasked with “pool[ing], focus[ing] and target[ing]
investigative and enforcement resources” and “identifying significant cases of employee misclassification which
should be investigated jointly, and to form joint enforcement teams to utilize the collective investigative and
enforcement capabilities of the Task Force members.” N.Y. Executive Order No. 17, 9 NYCRR 6.17. Similarly,
Massachusetts’ Council on the Underground Economy has the authority to “identify those industries and sectors
where the underground economy and employee misclassification are most prevalent and target council members’
investigative and enforcement resources against those sectors, including through the formation of joint investigative
and enforcement teams.” 2014 Mass. Acts ch. 144.
39
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Department of Liquor and Lottery, that have a particular interest in the issue of employee
misclassification and working with them to address a specific issue or problem. In the past two
years, the Department has met with the Department of Forests, Parks and Recreation to discuss
misclassification in industries related to Vermont’s working lands; worked with the Agency of
Human Services to discuss and resolve misclassification issues in the Agency; discussed issues
related to the classification of apprentices and the payment of prevailing wages with the
Department of Buildings and General Services; and worked with the Department of Financial
Regulation to produce documents clarifying issues related to the classification of LLCs. In
addition, the Department continues to meet and communicate regularly with the Agency of
Transportation and the Department of Liquor and Lottery to ensure that employees are being
properly classified and that contractors and licensees have workers’ compensation insurance and
have not been debarred. Outside State government, the Department has, as part of an effort to
address seasonal workforce issues, met separately with fuel dealers and the Associated General
Contractors to discuss employee leasing laws and employee classification and potential liability
related to those issues. The Department believes that this approach is more effective than
convening the Task Force because it does not suffer from the logistical and scheduling challenges
presented by the large membership of the Task Force, and the work is focused on issues that are
of direct concern to each of the agencies, departments, and industry groups that the Department
has worked with.
The General Assembly may wish to examine whether the Task Force is an effective
long-term tool for reducing employee misclassification or if the more issue-specific approach
employed by the Department in the past two years may be more effective at accomplishing that
goal. If the General Assembly believes that the Task Force should continue to be utilized, it may
wish to consider whether the Task Force should be codified in statute, and if so, whether it should
be required to meet a minimum number of times per year and whether it should be given specific
tasks or oversight authority aimed at reducing employee misclassification or improving the
enforcement of the laws against misclassification. If the General Assembly determines that the
Department’s more issue-specific approach would be more effective at reducing employee
misclassification, it may wish to identify specific issues that it would like the Department to
address, and the stakeholders that it would like the Department to work with.
V. Other States That Utilize Debarment to Enforce Laws Prohibiting Misclassification
The federal government and several states utilize debarment as a penalty for violations of
certain employment and procurement laws. In recent years, some states have made headlines by
ramping up enforcement efforts related to employee misclassification statutes that include
debarment as a potential penalty for violators. Due to time and resource limitations, this report
does not include an exhaustive survey of State debarment laws or of recent efforts to increase
utilization of debarment as a penalty in relation to employee misclassification. Instead, this report
provides a brief overview of the laws in three states and the District of Columbia that utilize
debarment in relation to employee misclassification.
In addition, due to a lack of information found while researching this subject, this report is
unable to address the General Assembly’s charge to “[s]ummarize specific characteristics of other
states’ laws, rules, and procedures related to debarment that have been identified as either
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enhancing or limiting their effectiveness in enforcing those states’ laws against employee
misclassification.” While some news reports describe significant penalties that have been
levied,40 and some state’s debarment lists have hundreds, or even thousands, of employers on
them,41 the author was unable to find any analysis of whether the penalties and debarments have
resulted in a decrease in employee misclassification. This is a subject that the General Assembly
may wish to consider studying further in the future.
A. ILLINOIS
Illinois’ Employee Classification Act,42 which applies to employers who are construction
contractors or subcontractors, establishes monetary penalties for failing to properly classify
employees or retaliating against an employee who reports misclassification or cooperate with an
investigation or proceeding under the Act.43 When an employer commits a second or subsequent
violation of the act within five years of a previous violation, the employer is debarred from
contracting with the state for four years from the date the last violation was committed.44, 45
Debarred employers are listed on the Department of Labor’s website.46 In addition, the Act
requires the Department of Labor, the Department of Employment Security, the Department of
Revenue, and the Illinois Workers’ Compensation Commission to cooperate by sharing
information regarding suspected employee misclassification and, in the event that a violation is
found, requires the Department of Labor to “notify the Department of Employment Security, the
Department of Revenue, the Office of the State Comptroller, and the Illinois Workers’
Compensation Commission who shall be obliged to” investigate the relevant employer under the
laws within their respective jurisdictions.47
Illinois’ Prevailing Wage Act also provides for the debarment of employers who violate
the prevailing wage laws for public contracts.48 Contractors and subcontractors who on two
separate occasions within a five-year period violate the provision of the Act can be debarred for
four years from the date on which they are added to a list maintained by the Commissioner of
Labor.49
B. MASSACHUSETTS

40

See, e.g., Ryan Grochowski Jones; How New York and Illinois Curb a Key Labor Violation While Other States Fall
Short; ProPublica.org; Sept. 4, 2014; https://www.propublica.org/article/how-new-york-andillinois-curb-a-laborviolation-while-others-fall-short.
41
See, e.g., Massachusetts Dept. of Industrial Accidents Debarment List, https://www.mass.gov/servicedetails/debarment-list-businesses-ineligible-to-bid-on-state-or-muncipally-funded-contracts. (Unfortunately, this list
does not specify whether the employers were debarred for a failure to provide workers’ compensation insurance or
for employee misclassification.)
42
820 I.L.C.S. 185/1–185/999.
43
See 820 I.L.C.S. 185/10 and 185/20.
44
820 I.L.C.S. 185/42.
45
The Illinois Procurement Code also provides for the debarment of contractors or subcontractors and is subject to
applicable provisions of the Employee Classification Act. See 30 I.L.C.S. 500/50–65 & 500/50–70.
46
Id.
47
820 I.L.C.S. 185/75.
48
820 I.L.C.S. 130/0.01–130/12.
49
820 I.L.C.S. 130/11a.
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Massachusetts law provides a broad range of violations for which an employer can be
debarred, including “any state or federal law regulating hours of labor, prevailing wages,
minimum wages, overtime pay, equal pay, child labor, or worker’s compensation.”50 With
respect to employee misclassification, an employer can be liable for civil and criminal penalties,
as well as possible debarment, if it misclassifies an employee, and in doing so violates a provision
of the Commonwealth’s wage and hour laws, minimum wage and overtime laws, the law
requiring employers to keep true and accurate employee payroll records, provisions requiring
employers to pay withholding taxes on employee wages, and provisions of the workers’
compensation law related to knowing employee misclassification.51 The debarment periods for a
violation are up to six months for a first violation, up to three years for a subsequent violation,
and up to five years for a willful violation.52 In addition, an employer who violates conditions
imposed by a citation for misclassification or an order requiring a bond to rectify the
misclassification and ensure compliance with the law is debarred for one year, and an employer
that receives three citations within a three-year period is debarred for two years.53
Massachusetts’ workers’ compensation law specifically provides that “an employer who
fails to provide for insurance or self-insurance as required by this chapter or knowingly
misclassifies employees, to avoid higher premium rates, will be immediately debarred from
bidding or participating in any state or municipal funded contracts for a period of three years…”54
In addition, any employer who knowingly misclassifies an employee can also be subject to
imprisonment for up to five years or a fine of not less than $1,000.00 nor more than $10,000.00,
or both.55
C. NEW YORK
New York State law provides for debarment for employee misclassification pursuant to its
workers’ compensation law, the Construction Industry Fair Play Act, and the Commercial Goods
Transportation Industry Fair Play Act. In addition, employers can also be debarred for violations
of the articles governing public work and prevailing wage for building service employees.
The Construction Industry Fair Play Act, which was enacted in 2010 to reduce the
occurrence of employee misclassification in the construction industry,56 creates a presumption
that an individual working in the construction industry is an employee unless he or she is a
separate business entity that can satisfy 12 criteria establishing its independence or an
independent contractor who satisfies the so-called ABC test.57, 58 An employer that is determined
50

M.G.L. ch. 29, § 29F.
M.G.L. ch. 149, § 148B(d).
52
M.G.L. ch. 149, § 27C(a)(3).
53
M.G.L. ch. 149, § 27C(b)(3).
54
M.G.L. ch. 152, § 25C.
55
M.G.L. ch. 152, § 14.
56
See NY Labor Law § 861-a.
57
The ABC test provides that an individual is an independent contractor if “(a) the individual is free from control and
direction in performing the job, both under his or her contract and in fact; (b) the service must be performed outside
the usual course of business for which the service is performed; and (c) the individual is customarily engaged in an
independently established trade, occupation, profession, or business that is similar to the service at issue.”
58
NY Labor Law § 861-c.
51
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to have willfully misclassified employees is subject to a civil penalty of up to $2,500.00 for a first
violation and up to $5,000.00 for each subsequent violation within a five-year period.59 In
addition, the employer may be convicted of a misdemeanor punishable by imprisonment or a fine,
as well as debarment for up to one year for a first violation and up to five years for a subsequent
violation.60
The Commercial Goods Transportation Industry Fair Play Act, which was enacted in
2013, creates a presumption that an individual working in commercial goods transportation is an
employee unless he or she is a separate business entity that can satisfy 12 criteria establishing its
independence or an independent contractor who satisfies the ABC test.61 An employer that is
determined to have willfully misclassified employees is subject to a civil penalty of up to
$2,500.00 for a first violation and up to $5,000.00 for each subsequent violation within a five-year
period.62 In addition, the employer may be convicted of a misdemeanor punishable by
imprisonment or a fine, as well as debarment for up to one year for a first violation and up to five
years for a subsequent violation.63
New York’s Workers’ Compensation Law also provides for debarment of employers that
fail to properly classify their employees. While the statute does not mention misclassification
specifically, an employer can be subject to criminal penalties and debarment for failing to secure
workers’ compensation for its employees64 or for failing to keep an accurate record of the number
of employees or amount of payroll, which could include employee misclassification.65 An
employer that violates those provisions will be subject to debarment for a period of up to one year
if convicted of a misdemeanor or up to five years if convicted of a felony.66 In addition, an
employer can be debarred for failing to pay compensation that is due or for discriminating against
employees for filing a previous workers’ compensation claim or for being an injured veteran.67
D. WASHINGTON, D.C.
The District of Columbia provides for debarment due to employee misclassification in the
construction services industry.68 An employer who commits more than two violations within a
two-year period is given a choice between “being assessed an administrative penalty of $20,000
for each employee that was not properly classified, or be[ing] debarred for 5 years.”69 “If an
employer is debarred …, the employer shall be subject to a civil penalty of not less than $5,000,
and not more than $10,000, for each employee that was not properly classified, and may be
ordered to make restitution, pay any interest due, and otherwise comply with all applicable laws
59

NY Labor Law § 861-e(3).
NY Labor Law § 861-e(4) and (7).
61
NY Labor Law § 862-b.
62
NY Labor Law § 862-d(3).
63
NY Labor Law § 862-d(4) and (7).
64
NY Workers’ Compensation Law § 52.
65
NY Workers’ Compensation Law § 131.
66
NY Workers’ Compensation Law § 141-b.
67
NY Workers’ Compensation Law §§ 26, 125, and 125-a.
68
D.C. Code Ann. §§ 32–1331.01–32–1331.15.
69
D.C. Code Ann. § 32–1331.07(e). Each employee who is misclassified is considered a separate violation. D.C.
Code Ann. § 32–1331.07(a).
60
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and regulations.”70 When the employer “is or has engaged in work on a project funded by District
funds”, it may be debarred if it has more than two employee misclassification violations within a
two-year period.71
The District of Columbia also provides for debarment under its procurement laws.72 The
Chief Procurement Officer, after reasonable notice and opportunity to be heard, can debar an
employer for up to five years if he or she determines that there has been a violation of the
District’s laws against employee misclassification and workplace fraud.73 The Chief Procurement
Officer can avoid debarring an employer if he or she “makes a finding in writing that it would be
contrary to the best interests of the District to do so or the present responsibility of the person is
such that a debarment would not be warranted.”74 Debarment pursuant to this section applies to
any affiliate of the employer, unless otherwise indicated.75 If an employer is debarred twice, the
debarment is considered permanent.76 However, after 10 years, the employer “may be eligible for
reinstatement if the …[Chief Procurement Officer] provides written notification to the Chairman
of the Council that the person’s business practices have been reformed.”77
VI. Potential Changes to Make Debarment a More Effective Tool for Reducing Employee
Misclassification in Vermont
A. POTENTIAL LEGISLATIVE CHANGES
Enhance Workers’ Compensation Investigatory Powers
The Department of Labor may be able to better identify employee misclassification and
failures to provide workers’ compensation insurance if its investigatory powers are enhanced.
Currently, the Department’s authority to conduct investigations in relation to the workers’
compensation law is provided pursuant to 21 V.S.A. §§ 603 and 690. The existing powers are
primarily complaint driven and only come into play if there is a dispute before the Department or
a person submits a request for the Department to obtain proof of compliance from an employer.
21 V.S.A. § 603(a) provides that:
So far as it is necessary in his or her examinations and investigations and in the
determination of matters within his or her jurisdiction, the Commissioner shall have power
to subpoena witnesses, administer oaths, and to demand the production of books, papers,
records, and documents for his or her examination.
21 V.S.A. § 690(a) requires employers to file a certification of its workers’ compensation
insurance policy with the Commissioner, and 21 V.S.A. § 690(b) gives the Commissioner

70

D.C. Code Ann. § 32–1331.07(e)(2).
D.C. Code Ann. § 32–1331.11.
72
D.C. Code Ann. §§ 2–351.01–2–362.02.
73
D.C. Code Ann. § 2–359.07. See also D.C. Code Ann. §§ 32–1331.01–32–1331.15.
74
D.C. Code Ann. § 2–359.07(a)(1)(A).
75
D.C. Code Ann. § 2–359.07(h)(2).
76
D.C. Code Ann. § 2–359.07(k).
77
Id.
71
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authority to request certification of insurance from an employer.78 In addition, 21 V.S.A.
§ 663b(a) provides authority for the Commissioner to order insurers to investigate “specific
allegations of claimant fraud.”
In summary, the existing law provides authority for the Commissioner to request or
subpoena materials in the context of a hearing, to request proof of insurance from employers, and
to direct insurers to investigate allegations of fraud. The law does not provide authority for the
Department to perform random or targeted audits of employers on its own initiative or to require
specific deadlines for compliance with a request from the Department. By amending the V.S.A.
to provide the Department with authority to perform audits and investigations on its own
initiative, potential misclassification or failure to obtain insurance could be detected sooner and
addressed more proactively.
More specifically, the Director of Workers’ Compensation and Safety indicated that a
structure similar to the investigatory powers provided under 21 V.S.A. §§ 1314 and 1314a, which
provide the Commissioner with authority to require employers to submit information “as the
Commissioner deems reasonably necessary for the effective administration of” the unemployment
insurance laws, would provide the Department with the ability to more effectively identify
misclassification or failures to provide workers’ compensation insurance. Providing specific
timelines for employers to provide the requested information and penalties for failure to comply
with a request would further enhance the effectiveness of such a change.79 In addition, providing
78
“(b)(1) In addition to any other authority provided to the Commissioner pursuant to this chapter, the
Commissioner may issue a written request to an employer subject to the provisions of this chapter to provide a
workers’ compensation compliance statement on a form provided by the Commissioner. For the purposes of this
subsection, an employer includes subcontractors and independent contractors. The form shall require all the following
information sorted by job site:
(A) The number of employees employed during the entire current workers’ compensation policy term or
the previous year if no policy was in effect or partially in effect prior to the request and the effective dates of the term
of any policies in effect.
(B) The total number of hours for which compensation was paid.
(C) A list of all subcontractors and 1099 workers and their function on the job site for the period in
question.
(D) The name of the workers’ compensation insurance carrier, the policy number, and the agent, if any.
(E) As an attachment, the insurance policy declaration pages, including how much payroll the policy is
covering and a designation of the hours that provide the basis of the appropriate National Council on Compensation
Insurance classification code.
(2) Any employer who fails to comply with this subsection or falsifies information on the compliance
statement may be assessed an administrative penalty of not more than $5,000.00 for each week during which the
noncompliance or falsification occurred and any costs and attorney’s fees required to enforce this subsection. The
Commissioner may also seek injunctive relief in Washington Superior Court.
(3) A compliance statement shall be a public record, and the Commissioner shall provide a copy of a
compliance statement to any person on request. An insurance company provided with a compliance statement may
investigate the information in the statement. Based on evidence that an employer is not in compliance with this
chapter, the Commissioner shall request a compliance statement or an amended compliance statement from the
employer, investigate further, and take appropriate enforcement action.
(4) In the event the Commissioner receives a request for an employer to provide a compliance statement but
finds no evidence of noncompliance with this chapter, the Commissioner shall provide timely notification of the
findings to the requesting party.”
79
Workers’ Compensation Rule 45.7100 already provides that an employer shall comply with a request pursuant to
21 V.S.A. § 690(b) within 30 days unless good cause for an extension is shown.
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specific penalties for employers that fail to cooperate with the Department’s investigations or to
provide requested information would further strengthen the Department’s ability to identify and
prevent misclassification. Penalties could include monetary fines, similar to the penalty for
noncompliance with request for a workers’ compensation certificate under 21 V.S.A.
§ 690(b)(2).80
Require Proof of Workers’ Compensation for Licensing
While requiring proof of workers’ compensation for an employer to obtain a business
license might not increase the number of debarments, it could increase compliance with the
workers’ compensation law. The Department of Liquor and Lottery has begun working with the
Department of Labor to revise its licensing procedures to require proof of workers’ compensation
insurance. Broader application of such a requirement to Vermont’s other licensing requirements
could increase the number of employers that obtain coverage for their employees. The potential
loss or suspension of a license for failure to provide workers’ compensation could also help to
reduce instances of employee misclassification.
Consider Amending Debarment Provisions to Focus on Employee Misclassification
If the General Assembly specifically wants to utilize debarment as a punishment for
employee misclassification, it may wish to examine amending the debarment provisions under the
workers’ compensation law to focus more closely on employee misclassification instead of the
current law’s broad focus on fraudulent activity more generally. Moreover, if the General
Assembly wishes to allow the Department of Labor to utilize debarment more frequently for
violations of the workers’ compensation law, it may wish to consider amending 21 V.S.A. § 692
to require debarment for any failure to provide workers’ compensation insurance rather than only
in those few instances where a stop-work order is issued.
B. POTENTIAL REGULATORY CHANGES
The most significant change for purposes of increasing the number of debarments related
to employee misclassification is probably the adoption of rules necessary for the Department of
Labor to enforce the penalties for misclassifying an employee under the unemployment insurance
law. Due to the lack of necessary rules, neither the monetary penalty nor the debarment provision
of 21 V.S.A. § 1314a have been employed since they were enacted in 2010. The adoption of
these rules would likely result in the State debarring dozens of additional employers for employee
misclassification during the next few years. With that in mind, the General Assembly may wish
to encourage the Department of Labor and the Employment Security Board to ensure that the
proposed amendments to the Employment Security Board’s rules are adopted as quickly as
possible.
80

If the General Assembly elects to examine the possibility of granting the Department enhanced investigatory
powers, it may wish to hear testimony from stakeholders regarding recent legislative proposals to amend 21 V.S.A.
§§ 603 and 1307 to provide authority for the Department to inspect places of business or employment as necessary to
ensure compliance with the workers’ compensation and unemployment insurance laws. Those proposals were part of
House bills related to the issue of employee classification during the past two biennia, which were discussed in
committee but did not reach the floor for a vote. The author did not discuss them with the Executive Branch staff
interviewed for this report.
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Appendix 1: 2018 Acts and Resolves No. 148, Sec. 8
Sec. 8. DEBARMENT; OFFICE OF LEGISLATIVE COUNCIL; REPORT
(a) On or before January 15, 2019, the Office of Legislative Council shall submit to the
Senate Committee on Economic Development, Housing and General Affairs and the
House Committee on Commerce and Economic Development a written report on the use
of debarment in relation to the laws against employee misclassification. In particular, the
report shall:
(1) summarize Vermont’s laws, rules, and procedures related to debarment,
including the violations that can trigger a debarment proceeding;
(2) describe the use of Vermont’s debarment procedures and why they have not
been used more frequently to date;
(3) identify any obstacles that prevent or hinder the use of Vermont’s debarment
procedures;
(4) summarize the actions taken by the Agencies of Administration and of
Transportation and the Departments of Labor, of Financial Regulation, and of Buildings
and General Services to utilize debarment to ensure that the State is not contracting with
employers that misclassify employees in violation of Vermont law;
(5) identify other states that utilize debarment as a means of enforcing the laws
against employee misclassification and summarize the manner and frequency of
debarment proceedings in those states;
(6) summarize specific characteristics of other states’ laws, rules, and procedures
related to debarment that have been identified as either enhancing or limiting their
effectiveness in enforcing those states’ laws against employee misclassification; and
(7) summarize any legislative, regulatory, or administrative changes that are
identified by the Agency of Administration, Agency of Transportation, Department of
Labor, Department of Financial Regulation, or Department of Buildings and General
Services as necessary to make debarment a more effective tool for reducing the occurrence
of and enforcing the laws against employee misclassification.
(b) In preparing the report, the Office of Legislative Council shall consult with the
Agencies of Administration and of Transportation and the Departments of Labor, of
Financial Regulation, and of Buildings and General Services.
(c) The Secretaries of Administration and of Transportation and the Commissioners of
Labor, of Financial Regulation, and of Buildings and General Services shall, upon request,
promptly provide the Office of Legislative Council with any pertinent information related
to debarment procedures and the use of debarment as a means of enforcing Vermont’s
laws against employee misclassification.
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Appendix 2: 2009 Report of the Workers’ Compensation Employee Classification, Coding,
and Fraud Enforcement Task Force
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Appendix 3: 2018 Workers’ Compensation Administrative Citations Resulting in
Debarment
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Appendix 4: Workers’ Compensation Rule 45
Rules for Administrative Citations and Penalties, Stop Work Orders and Debarment.
45.1000. Scope of Rules.
These rules establish the procedure for issuing administrative citations, conducting hearings on citations and
penalties, and assessing penalties.
The Commissioner, after notice and an opportunity for a hearing, may assess an administrative penalty against any
person who violates the Workers’ Compensation statute or any rule adopted pursuant to it, or any order issued by the
Commissioner or the Workers’ Compensation Division.
45.2000. Authority to Adopt Rules.

45.2100. These rules are adopted pursuant to 21 V.S.A. §§ 602, 603, 604, 663b, 688, 689, 690(b), 692, 702, 704, 705,
and 708. (Employer liability and Workers’ Compensation);
45.2200. 8 V.S.A. §§ 4793(c) and 4803. (Licensing requirements); and
45.2300. 3 V.S.A. §§ 809-815. (Administrative Procedure).
45.3000. Issuance of Administrative Citations.
45.3100. The Director of the Workers’ Compensation and Safety Division may issue an administrative citation to any
person, including an employee, employer, attorney, medical provider, insurer or a representative of the insurer, if the
Director determines after an investigation that the person has:
45.3110. Refused or neglected to comply with the provisions of the Workers’ Compensation Act (21 V.S.A. Chapter
9);
45.3120. Refused or neglected to comply with the rules promulgated pursuant to the Act;
45.3130. Refused or neglected to file in a complete and timely fashion any reports required by the Act or the rules, or
when ordered to do so by the Commissioner;
45.3140. Refused or neglected to comply with any interim or final order issued by the Commissioner or his or her
representative; or
45.3150. Willfully made a false statement or representation for the purpose of obtaining any benefit or payment for
either himself or herself or any other person.
45.3200. Service of Citation.
The administrative citation shall be served on the person by certified mail or personal service. Each citation shall be
in writing and shall specifically describe the nature of the violation and include a citation to the specific statute, rule,
or order alleged to have been violated. The citation shall also state the amount of the administrative penalty imposed,
the debarment period if applicable, and the process for requesting a hearing.
45.3300. Response.
The person served with an administrative citation shall have 20 days from the date of service to notify the Director in
writing of his or her intent to contest the administrative citation and penalty. If the person does not file a notice
contesting the citation, the citation and penalty shall be deemed a final order of the Commissioner.
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45.3400. Enforcement Authority Not Limited
Administrative citations and penalties issued under these rules shall not limit the authority of the Commissioner to
issue orders or seek injunctive relief and penalties through the court, or to take any other appropriate enforcement
action authorized by law.
45.3500. Investigations And Determinations Under 21 VSA § 663b.
45.3510. If an allegation of claimant fraud is submitted to the Department, a determination shall be made as to
whether further investigation is warranted. If warranted, the Commissioner shall order the Workers’ Compensation
insurer to investigate the specific allegations of fraud and submit a written report to the Department.
45.3520. The report submitted to the Department shall contain:
45.3521. A description of all action taken to investigate the allegations;
45.3522. The names and contact information of all persons interviewed, along with a copy of any statements taken;
45.3523. Copies of any photographs, videos, or other recordings taken as part of the investigation; the reports of any
investigators hired as part of the investigation; and,
45.3524. The insurer’s opinion as to whether fraudulent activity has occurred.
45.3525. The insurer shall provide the Department with a status report on its investigation every 30 days, until a final
report is submitted.
45.3526. The investigation and report shall be in addition to any actions related to adjusting the claim.
45.3530. Upon receipt of the insurer’s report the Commissioner shall determine whether it is complete, or whether
additional information is necessary. Once a completed report is received, the Commissioner shall provide the
claimant with an opportunity to respond in person or in writing within 30 days.
45.3540. After providing the claimant an opportunity to respond, the Commissioner shall make a determination as to
whether fraud has occurred, and may assess penalties and order reimbursement as appropriate.
45.4000. Administrative Citation and Penalty Hearing.
45.4100. A person contesting a citation and penalty issued pursuant to Rule 45.3000 shall be entitled to a hearing
before the Commissioner within 60 days of filing the notice to contest. The 60-day time frame may be extended by
the Commissioner if the person makes a written request for additional time to prepare for the hearing.
45.4200. Hearing Notice.
The hearing notice shall include the following:
45.4210. A statement of the time, place, and nature of the hearing;
45.4220. A statement of the legal authority and jurisdiction under which the hearing is to be held;
45.4230. A reference to the specific statute, rule, or order involved in the hearing; and
45.4240. A short and plain statement of the matters at issue.
45.4300. The Commissioner shall appoint a hearing officer to hear the evidence, prepare findings, and issue a
decision. The procedures set forth in 3 V.S.A. §§ 809-813, and § 815 shall apply to all hearings conducted under
these rules.
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45.4400. The person may appear at the hearing with counsel, present evidence, and examine and cross-examine
witnesses.
45.4500. Evidence shall be admitted at the hearing as provided in 3 V.S.A. § 810.
45.4600. The hearing officer may compel by subpoena the attendance and testimony of witnesses and the production
of books and records in accordance with 21 V.S.A. § 603(a), and 3 V.S.A. §§ 809a and 809b.
45.4700. Nothing in this section shall prohibit the informal disposition of a citation by stipulation, agreed settlement,
consent order, or default. An informal disposition of the citation may proceed using clear and simple documentation
without complete adherence to the requirements of this section.
45.5000. Administrative Penalties.
45.5100. False Statement or Representation.
45.5110. A person who willfully makes a false statement or representation for the purpose of obtaining any benefit or
payment either for himself or herself or another person shall be assessed an administrative penalty of not more than
$20,000.00, in accordance with 21 V.S.A. § 708.
45.5120. Except as provided in 45.5160-45.5190, the Commissioner shall not reduce a penalty imposed under rule
45.5110 if:
45.5130. The false statement or representation was made to establish the compensability of the claim; or
45.5140. The false statement or representation involved falsifying medical records; or
45.5150. The false statement or representation was sworn testimony.
45.5160. Penalty Reduction Factors.
The Commissioner may reduce the penalty if the person demonstrates:
45.5170. That the person has repaid or entered into an agreement to repay the benefits or amounts received as a result
of the false statement or representation; and
45.5180. The benefit or payment gained was less than the amount of the penalty; or
45.5190. The person has agreed to forfeit any claim for additional Workers’ Compensation benefits based on the
alleged workplace injury.
45.5200. Forfeiture of Benefits.
45.5210. An employee who willfully makes a false statement or representation of material fact for the purpose of
obtaining a Workers’ Compensation benefit shall forfeit all or a portion of his or her right to benefits based on the
alleged workplace injury.
45.5220. Partial Forfeiture of Benefits.
45.5230. In the Commissioner’s discretion, an employee may forfeit only a portion of his or her Workers’
Compensation benefits if:
45.5240. The employee has repaid the benefits or entered into an agreement to repay the benefits received as a result
of the false statement or representation; or
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45.5250. The benefit or payment to be gained was less than $1,000.00; or
45.5260. The benefit or payment to be gained was limited to one portion of the Workers’ Compensation benefit to
which the employee was entitled. In this instance, the benefits owed the employee that were not received as a result
of the false statement or representation shall not be forfeit.
45.5300. Referral to Department of Financial Regulation.
Whenever the Commissioner has reason to believe that an employer has willfully made a false statement or
representation for the purpose of obtaining a lower Workers’ Compensation premium, written notice and any
supporting documentation shall be provided to the Commissioner of Financial Regulation along with a request to
investigate and take any appropriate action on the matter.
45.5400. Debarment; False Statement or Representation.
45.5410. In addition to the penalties listed in rule 45.5110 above, the Commissioner shall prohibit an employer who
willfully makes a false statement or representation for the purpose of deriving any benefit, including a lower
insurance premium, from contracting, directly or indirectly, with the State or any of its subdivisions, for up to three
years.
45.5420. Any prohibition from contracting with the State shall be made only after consultation with the
Commissioner of Buildings and General Services or the Secretary of Transportation, or other agencies as appropriate.
When the Commissioner believes that debarment is appropriate, the Commissioner shall provide written notice and
supporting documentation to the Commissioner of Buildings and General Services or the Secretary of Transportation
or other Agency or Department head as appropriate. The debarment shall be ordered if no objection is raised by the
Department or Agency consulted within five business days of receiving notice of the proposed debarment. If an
objection is raised, the Commissioner shall consider it, but in his or her discretion may order the debarment
nevertheless.
45.5430. An administrative determination shall be issued to advise the employer of the debarment period and his or
her appeal rights.
45.5440. An initial violation shall subject the employer to a debarment period of one year.
45.5450. A second violation occurring within three years of the previous violation shall subject the employer to a
debarment period of two years.
45.5460. A third or subsequent violation occurring within three years of the most recent violation shall subject the
employer to a debarment period of three years.
45.5470. The Commissioner may reduce the period of debarment if the employer demonstrates that the noncompliance was the result of a good faith misunderstanding of the law’s requirements, excusable neglect, or other
mitigating factor.
45.5500. Administrative Penalty; Failure to Insure.
45.5510. An employer that fails to comply with the requirements of 21 V.S.A. § 687 (maintaining workers’
compensation insurance or self-insurance as required by law) shall be assessed an administrative penalty of not more
than $100.00 per day for the first seven days that the employer neglected to secure coverage and not more than
$150.00 for every day thereafter. An employer shall ensure that any subcontractor it has hired for a particular job is in
compliance with 21 V.S.A. § 687.
The per day penalty shall be based on the annual-North American Classification System (NAICS) for the employer.
NAICS groupings for Industry Sector may be found in the appendix to this rule.
45.5511. For employers with NAICS Industry Sectors 11, 51, 52, 53, 54, 55, 61, 71, 92, the penalty shall be $30 per
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day for each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.
45.5512. For employers with NAICS Industry Sectors 31, 32, 33, 42, 44, 45, 62 the penalty shall be $40 per day for
each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.
45.5513. For employers with NAICS Industry Sectors 21, 22, 23, 48, 49, 56, 72, 81 the penalty shall be $50 per day
for each day without insurance for an initial violation. If a second violation occurs within three years of the initial
violation, the per day penalty shall be doubled. If a third violation occurs within three years of the initial violation the
penalty shall be assessed at the full statutory rate.
45.5520. Penalty Reduction Factors.
The Commissioner may reduce the penalty assessed under section 45.5500 if the employer demonstrates:
45.5530. That the failure to secure or maintain Workers’ Compensation insurance was inadvertent or the result of
excusable neglect and was promptly corrected;
45.5540. That the penalty amount significantly exceeds the amount of any premium expenditures that would have
been paid if an insurance policy had been properly secured or maintained; or
45.5550. That the small size of the employer and the non-hazardous nature of the employment presented minimal risk
to employees.
45.5560. Failure to Insure; Stop-Work Order.
45.5570. If an employer fails to comply with the requirements of 21 V.S.A. § 687 after investigation by the
Commissioner, the Commissioner shall issue an emergency stop-work order to the employer. Additionally, an
employer that fails to secure Workers’ Compensation coverage after being ordered in writing to do so by the
Commissioner shall be assessed an administrative penalty of up to $250.00 for every day the employer fails to obtain
coverage after being ordered to do so, and may also be assessed an administrative penalty of up to $250.00 per
employee for every day that the employer has failed to secure the ordered Workers’ Compensation coverage.
45.5571. The stop-work order shall clearly state the name of the employer, the penalties for violating the order, the
process for having the order rescinded, and the method to appeal the order.
45.5572. A stop-work order may be appealed pursuant to VRCP 75.
45.5580. Debarment; Violation of Stop-Work Order.
45.5590. In addition to the penalties listed in Rule 45.5570 above, the Commissioner shall prohibit an employer that
has been issued a stop-work order pursuant to 21 V.S.A. § 692(b) from contracting, directly or indirectly, with the
State or any of its subdivisions, for up to three years.
45.5591. Prior to issuing any debarment penalty, the Commissioner shall consult with the Commissioner of Buildings
and General Services and the Secretary of Transportation, or other agencies as appropriate. The consultation may
occur informally provided that a written or electronic record of that consultation naming the employer involved, a
description of the violation(s), the proposed debarment period, and any response received from the Commissioner of
Buildings and General Services or the Secretary of Transportation is maintained. The debarment shall be ordered if
no objection is raised by the Department or Agency consulted within five business days of receiving notice of the
proposed debarment. If an objection is raised, the Commissioner shall consider it, but in his or her discretion may
order the debarment nevertheless.
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45.5592. An administrative determination shall be issued to advise the employer of the debarment period and the
employer’s appeal rights.
45.5593. In establishing a debarment period under this section, the Commissioner may consider any relevant
mitigating factors, including the employer’s good faith or excusable neglect, or the impact of debarment on public
health and safety.
45.5594. An initial violation shall result in a debarment period of one year, prior to consideration of any mitigating
factors.
45.5595. A second violation occurring within three years from the previous violation shall result in a debarment
period of two years, prior to consideration of any mitigating factors.
45.5596. A third or subsequent violation occurring within three years from the most recent violation shall result in a
debarment period of three years, prior to consideration of any mitigating factors.
45.5597. Notwithstanding any mitigating factors, the debarment period shall not be less than the period during which
the employer was in violation of 21 V.S.A. § 687.
45.6600. Other Penalties.
45.6610. Non-compliance with an interim or final order.
Any person, including an employer or Workers’ Compensation insurance carrier who fails to comply with an interim
or final order of the Commissioner shall be assessed a penalty of $500.00. An additional penalty of $100.00 per day
shall be assessed for each day the person fails to comply after the date set for compliance. The total penalty shall not
exceed $5,000.00. The Commissioner may reduce the penalty if the person demonstrates that non-compliance was the
result of excusable neglect.
45.6620. A self-insured employer or Workers’ Compensation insurance carrier that fails to ensure that any of its
agents or subcontractors complies with the Workers’ Compensation statute or rules, or with an interim or final order
of the Department, shall be assessed a penalty of $500.00 for a first offense. A first offense shall be defined as one
instance of failing to comply with the statute, rule, or order in one claim. The employer or a Workers’ Compensation
insurance carrier shall be assessed an additional penalty of $500.00 for each additional instance of failing to comply
but shall not be assessed a penalty in excess of $5,000.00. In addition, the agent or subcontractor of an employer or
insurer who refuses or neglects to comply shall be assessed a penalty of $50.00 for each instance of refusing or
neglecting to comply with the Act, but shall not be assessed a penalty in excess of $5,000.00.
45.6630. Penalty; Failure to Submit Forms or Reports; Technical Violations
45.6635. An employer that fails to submit a First Report of Injury (Form 1) within 72 hours of receiving notice or
knowledge of a claimed work-related injury causing an absence of one day or more, or necessitating medical
attendance, shall be assessed a penalty of $100.00 for each violation.
45.6640 An employer that fails to provide an employee with a copy of the First Report of Injury (Form 1) promptly,
after filing it with the Department, shall be assessed a penalty of $50.00 for each violation.
45.6650. Any person, including an employer or Workers’ Compensation insurance carrier who fails to submit any
form required by the Workers’ Compensation statute or rules to be filed with the Department shall be assessed a
penalty of $100.00 for each violation.
45.6660. An employer or insurance carrier that fails to comply with 21 V.S.A. § 640a shall be assessed a penalty of
$500.00.
45.6670. An employer or Workers’ Compensation insurance carrier that fails to file any interim or final report
required by 21 V.S.A. §§ 701, 702, or 703 shall be assessed a penalty of $100.00 for each violation.
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45.6680. An employer or Workers’ Compensation insurance carrier that fails to file any statistical report requested by
the Commissioner or his or her designee pursuant to 21 V.S.A. § 704 shall be assessed a penalty of $1,000.00.
45.6690. The penalty for any administrative or technical violation not otherwise noted in this section shall be
$500.00.
45.7000. Violations of 21 VSA § 690(b)
45.7100. The Commissioner may issue a written request directing an employer to provide a Workers’ Compensation
Compliance Statement. Upon receipt of a request the employer shall provide all information required by 21 VSA §
690(b) within thirty days of receiving the request. An employer may request additional time in which to respond, and
if good cause is demonstrated, the Commissioner may grant additional time to respond.
45.7200. An employer that fails to comply with a request for a compliance statement within thirty days, or if an
extension is granted, by the extension date may be subject to a penalty of up to $5000.00 a week until compliance
occurs.
45.72100. The penalty for a first offense shall be $1000.00 for the first week of non-compliance and shall increase
$500.00 for each subsequent week up to a maximum of $5000.00 per week. The penalty for subsequent failures to
comply with a request for a compliance statement shall be $5000.00 per week
45.72200. Penalty Reduction Factors
The Commissioner may reduce the penalty assessed under this section if the employer demonstrates:
That the failure to provide a compliance statement was inadvertent or the result of excusable neglect and was
promptly corrected; or,
The assessed penalty is out of proportion with the small size of the employer.
Falsifying Compliance Statement
45.7300. An employer that falsifies information on a compliance statement shall be subject to an administrative
penalty of $5000.00 for each week that the falsification occurred.
45.8000. Severability
In the event any part or provision of these rules is held invalid, the invalidity shall not affect the remainder of the
rules that can be given effect without the invalid provision, and to this end these rules are severable.
45.9000. Effective Date:
These Rules are effective February 13, 2017
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Appendix 5: Report of the Vermont State Auditor
Worker Misclassification: Action Needed to Better Detect and Prevent
Worker Misclassification
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Appendix 6: Proposed Amendments to the Employment Security Board Rules
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