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RE:

Fantasy Sports contests Proposal Pursuant to Section 4 of Act 70 (2017)

This proposal is submitted in accordance with Section 4 of Act 70 (2017). Act 70 allows
fantasy sports contests to be operated legally in Vermont and creates a regulatory structure for
fantasy sports operators who do business in vermont.l Section 4 reads:

4. FANTASY.SPORZS CONTESTS; PROPOSALS
On or before December 15, 2017, the Secretary of Administration shall submit to the
House Committee on Ways and Means and the Senate Committee on Finance a proposal
for fantasy sports contests concerning:
(I) any amendments to the registration requirements or registrationfee imposed in
Sec. 5 of this act; and
(2) an appropriate percentage tax on an appropriate measure ofrevenue.
Sec.

Recommendations
The Secretary of Administration, after consultation with the Secretary of State,
recommends maintaining the registration requirements and $5,000 fee established in Section 5 of
Act 70 (adding 9 V.S.A $ 4189). These are essentially the same registration requirements
imposed on other business entities doing business in Vermont. The current anrual fee covers the
Secretary of State's administrative costs related to registration. The Secretary further
recommends consulting with the Office of the Attorney General to determine whether additional
statutory authority is required to bill back its costs related to the enforcement provisions of the
fantasy sports contests chapter.2
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The Secretary does not recommend that a new tax structure be created for fantasy sports
operators. Operators are currently subject to Vermont's income tax laws like any other business
in Vermont, and may have a tax liability according to their individual circumstances. Individuals
who participate in fantasy sports contests may also be liable to pay personal income tax on
fantasy sports contest earnings under current Vermont law.

Registration Requirements and Fee Considerations
Act 70 requires fantasy sports operators to register annually on or before October 15 with
the Secretary of State, and to pay anannual $5,000 fee.3 The general registration requirements
are the same as those imposed on any entity doing business in Vermont under titles l1-l lC.4
and as stringent as those imposed on any other entity required to register with the Secretary of
State. The current $5,000 annual registration fee is adequate to cover the Secretary ofState's
costs of administration, maintenance, and other expenses due to performing the regulatory
function of registering fantasy sports operators. The current fee meets the Vermont statutory
requirement that fees be 'oreasonably related to the cost of providing the associated service or
product or performing the regulatory function." ooCosts" for this purpose are to be "narrowly
construed, but may include reasonable and directly related costs of administration, maintenance,
and other expenses due to providing the service or product or performing the regulatory
function."5
Some states have created a fee exemption, or a tiered, discounted, or percentage-ofrevenue-based fee structure for smaller operators to help level the playing field with larger
operators so that small operators pay a smaller portion of their revenues than they would under a
flat fee structure. The drawback to this more complex fee structure is the increased
administrative burden, and related costs, inherent in its implementation and ongoing
administration. The fee for larger operators would need to be above $5,000 to Cover the
additional costs if the fees for smaller operators were lowered under a tiered structure. To avoid
added complexity and increased costs for both the State and operators, it is recommended that
the registration fee be maintained at its current level.

Vermont's fantasy sports registration fee is comparable to other states that regulate
fantasy sports operators, except that states that charge a $5,000 fee also impose a tax on
operators. In states that impose only a fee, the fee is typically a$50,000 one-time fee. Delaware
and Missouri are exceptions, and charge both taxes and high annual fees. Delaware charges a
$50,000 annual fee. Missouri charges an annual application fee that is the lower of $10,0i00 or
10% of net revenue from the previous calendar year. On the other end of the spectrum, states like
Maine and Colorado only charge fees for operators who have over $100,000 in gross revenues
(Maine) or more than 7,500 players in the state (Colorado). Please refer to the chart in the
Appendix that compares the tax and fee structures imposed on fantasy sports operators in other
states.

39v.s.A.$4189.
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Act 70 requires fantasy sports operators to comply with several business practices
intended to provide protections to consumers who choose to participate in fantasy sport contests,
and are enforceable by the Offrce of the Attorney General. The Attorney Generai rnay also adopt
rules to implement the fantasy sports contests chapter, and may conduci civil investigations,
enter into assurances of discontinuance, and bring civil actions.6 At this early stage o1operations
in Vermont, the Secretary recommends consulting with the Office of the Attorney Geneial to
amend its authority as necessary to provide bill back authority or some other mechanism to cover
the cost of any investigations or enforcement activities taken under chapter 1 16, in a manner that
would not limit the authority to actions filed in court. Initially, this would ensure that the State,s
costs are covered by the operator investigated and offset the burdens of a flat fee on smaller
operators. Similar "bill back" authority exists for other departments, such as the Department of
Public ServiceT and the Department of Financial Regulation.s
Tax Considerations
Act70 did not impose any additional taxes on fantasy sports operators in Vermont. The
Secretary does not recommend imposing any taxes in addition to thosi applicable to both fantasy
sports operators and players under current Vermont law.e Vermont's business income tax laws
will apply to fantasy sports operators in the same way that they apply to other business entities.
Regardless of the fantasy sports operator's legal structure (e.g., as a C corporation, S corporation,
limited liability^ company, or partnership), it will likely be required to file and pay at leasi the
minimum tax.10 Additionally, the earnings made by individuul pluy.r, will be iaxed under the
same personal income tax sections applicable to any other individual with Vermont taxable
income. The consumer protection sections in the Act reinforce this by requiring fantasy sports
operators to notify players that winnings of a certain amount may be subject to income
taxation.ll
Imposing a tax with the limited information currently available about annual revenue
likely to be generated in Vermont from fantasy sports op".uioru raises many concerns regarding
complexity, administrative costs, regressivity, and market impact. The Vermont Department oi
Taxes estimates that implementing and administering a new tax on fantasy sports operators
would cost a minimum of $80,000 per year for the first several years. These costs arise from
human resources and information system investments. Said another way, the minimum annual
revenue that the tax would have to generate to pay for itself is $80,000. In order to generate
$80,000, the tax rate on operators would have to be at least 1 1% of annual net revenlues.12

69v.s.A.$4190(b).
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SeeYermont Legislative Joint Fiscal Office, Fiscal Note(March 23,2}|l),available online
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Other states have structured their fantasy sports tax as a percentage between 60/o and
155% of operators' revenues, occasionally tiered depending on the amount of revenue earned.
The base taxed in other states varies from net revenues, adjusted revenues, net-adjusted revenues,
or gross revenues from contests within the State. A tax based on net revenue rather than gross
revenue is preferential for operators because net revenue represents actual proht. A tax based on
gross revenues does not take into account contest winnings paid out to players and reduces the
proht operators actually receive.
Another concern is the impact of a tax on an operator's decision to do business in
Vermont. The fantasy sports market seems to have a few large operators, and many small
operators. Legislative testimony from ihdustry representatives in Vermont and other states has
highlighted that atax and a fee are more easily absorbed by large operators, which could give
them a competitive edge, and potentially stifle competition from smaller operators. Some states
have mitigated the regressive impact of taxes on smaller operators by exempting operators
making below a certain threshold of revenue, such as Maine's model that sets the threshold for
tax liability at $100,000 in annual gross revenue. While this may help make a new tax more
equitable, this approach again increases complexity for taxpayers, which in tum increases
compliance costs. A complex tax structure could have a negative impact on a new market.

Conclusion
The registration requirements and annual $5,000 fee created by Act 70 are sufficient to
cover the costs of registering fantasy sports operators. It may be useful to create, as necessa.ry,
bill back authority or another mechanism for the Office of the Attorney General to cover its
enforcement expenses. There is no need to impose an additional tax, because operators and
individual players will be subject to Vermont income tax laws. Moreover, the cost of
administering the tax during the first few years would absorb most, if not all, revenues generated
according to current information and estimates. As a new industry with potential for growth, it
would be worthwhile to revisit the question of whether the cost of regulating the industry is met
through the current fees, revenues, and enforcement mechanisms included in Act 70 after the
industry has operated in Vermont over a period of years allowing for better information and data
regarding Vermont's fantasy sports contest market.
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OrnnR Srarns'T,lxns mvo FnBs oN Faxusy SpoRrs
18 states have taken legislative action to legalize daily fantasy sports.13 The majority of states regulate operators in some way, with the
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