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It always makes me a bit nervous when people talk about changes to Act 250.  There 

have been many discussions about this in the past, but the basic tenets of the Act 

with the exception of the State Land Use Plan and aspects of the Capability and 

Development Plan have remained in tact.  This has been for the benefit of the state 

of Vermont in my opinion.  I will focus my comments on several parts of the Act that 

I think should be retained and several areas that could be improved.  This is not 

meant to be a complete list but rather a list of priorities based on my experience.  

My focus will be on Criteria 9 and 10, the appeals process, and climate change issues 

related to land use. 

 

I have been involved with Act 250 for over 44 years as a state agency planner 

(Agency of Commerce and Community Development and State Planning Office) and 

as an expert witness in Act 250 applications on behalf of the state, regional planning 

commissions, local governments, citizens groups and statewide not for profits.  Most 

recently, I was an expert witness for the Two Rivers – Ottauquechee Regional 

Planning Commission in the Quechee Highlands case that went to the Vermont 

Supreme Court where the TRORPC won its arguments.  Applications that I have 

been involved in include residential subdivisions, shopping mall developments, big 

box retail projects, mixed use developments, ski area developments, car dealerships, 

and downtown retail development.  With some exceptions, these projects have been 

large scale developments with more than local impact. 

 

What Should Be Retained: 

 

1. Regional review.  It has been my observation that one of the main benefits of 

Act 250 and one significant way it distinguishes itself from local regulatory 

procedures is the regional review of projects with more than local impact.  

Several sections of Criterion 9 (9A, 9H, 9K) and Criterion10 enable this 

review.  Regional review has been upheld in various court decisions.  For 

example, in the first St. Albans Wal-Mart case, the analysis and findings and 

conclusions of the impact of the proposed Wal-Mart on adjacent and nearby 

communities in the region under 9A, 9H and 9K were upheld.1 In another 

case, Quechee Highlands, the Supreme Court reversed a lower court decision 

and upheld the district environmental commission’s denial of a large mixed 

                                                        
1 For more information, see William  E. Roper and Elizabeth Humstone, “Wal-Mart in Vermont: The Case Against 

Sprawl,” Vermont Law Review, Summer 1998. 
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use interchange development because the proposal did not conform to the 

regional plan although it did conform to the local plan.2   

 

We are a small state; our communities are small.  In many ways our towns 

are interdependent.  What happens in one town or city can affect another.  

This opportunity for assessment of the impacts of development in one 

community on others in the region is important and should be retained. 

 

2. Use of Regional Plan in Cases of Developments of Significant Regional Impact.  

Act 250 and the Municipal and Regional Planning and Development Act, 24 

VSA Chapter 117, make clear that a proposed development must conform to 

the regional plan even where there is a conflict with a local plan in cases of 

developments of significant regional impact.  [24 VSA 4348(h)(2)].  This 

makes sense.  Large scale developments that have the potential to impact not 

only regional resources, such as a river, floodplain, or significant wildlife 

habitat, but also other communities in the region should conform to duly 

adopted regional plans, not just the local plan, when subject to Act 250 

review.   

 

Regional plans are required to contain a definition of development of 

substantial regional impact under Chapter 117.  This is fitting as each region 

is going to differ in terms of what would constitute an impact.  A subdivision 

of 20 units might not be substantial in parts of Chittenden County but could 

be substantial in Essex County.  This language should be retained.  Perhaps, 

the Commission should review each region’s language and see if the regional 

definitions of development of substantial regional impact should confer Act 

250 jurisdiction over development. 

 

3. Criteria 9A, 9H, and 9K.  With a few exceptions noted below, the basic 

structure of these criteria should remain.   

 

Criterion 9A enables the review of a project’s growth and fiscal impacts on a 

community and region in comparison with the growth that would otherwise 

occur without the project.  This requires a “with” and “without” the 

development, side by side, analysis of growth impacts which is a good 

approach and has been used in numerous cases.  The fiscal impacts – 

determining whether or not there will be a burden on the capacity of a 

community to accommodate new growth - relate directly to the public good. 

 

Criterion 9H also enables the assessment of costs of public services and 

facilities, but unlike 9A adds the additional requirement to examine the costs 

caused “directly or indirectly” by the proposed development.  This is an 

important additional assessment as there are many developments that have 

indirect, secondary impacts associated with them, such as regional shopping 

                                                        
2 Vermont Supreme Court ,IN RE: B & M Realty 
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facilities that spin off secondary development around them or major 

industries that create the demand for affordable housing due to the 

introduction of new jobs.   

 

Criterion 9K examines the impact of a development on public investments 

enabling Act 250 to insure that a project will not overburden the capacity of 

existing investments or cause harm to or render useless these investments, 

thus protecting the public’s expenditure in these investments.  This criterion 

is now more important than ever as federal funds to support transportation, 

water supply, sewage disposal, housing, education, recreation, and other 

public purposes are declining.  It is vital that we preserve what we have.  The 

basic structure of this criterion should remain the same.  However, as 

discussed below, consideration should be given to changing some language. 

 

4. Criterion 9L.  As the language in this criterion was recently amended, I think 

it would be premature to amend it at this time.  When several more years 

have passed and its impact can be fairly judged, perhaps some tweaks will be 

necessary.   

 

What Should be Changed: 

 

1. Legislative Findings of the Capability and Development Plan in Act 250: The 

legislative findings that were adopted in 1973 as part of Act 250 (see 

attached) were important to understanding the amendments to Criterion 9 

also made at that time and were intended as well to guide planning in the 

state. While amendments to the law later precluded their use in any Act 250 

proceeding, they were important for understanding legislative intent.  In 

addition, they were used to guide state planning decisions.3  Unfortunately, 

the findings were later repealed all together and they can no longer be found 

in the statutes.  Since then, we have had state policies and goals adopted as 

part of Act 200 and smart growth policies incorporated in the statute 

governing designated growth centers (Act 183 in 2006).  

 

The authors of Act 250, the legislators at the time, and the authors of the 

Capability and Development Plan had a coherent vision for Vermont that was 

intended to guide planning at the state, regional and local level and that 

insured that statewide interests were protected through a state regulatory 

review process.  That early vision for coherent planning has been lost due to 

amendments to the law and other administrative changes (for example, the 

loss of the State Planning Office and the failure to fully implement the Growth 

Management Act, Act 200), and can now be found piecemeal through 

provisions in Chapter 117 and the Growth Centers statute (Act 183).  

                                                        
3 For more information on this, look at Governor Thomas Salmon’s Executive Order #2 to guide public 

investments in the state.  I was personally involved in implementing this EO by examining state public 

investments.   
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Perhaps, it is time to revisit all of this language, integrating it to the extent 

possible, and consider adding back into Act 250 explicit goals and policies 

that would guide its implementation and interpretation and would connect 

to the planning processes enabled and required under 24 VSA Chapters 117 

and 76A.  I note that the language authorizing and enabling amendments to 

the Capability and Development Plan is still on the books (10 VSA 6042 and 

6047). 

 

2. Appeals Process:  In my experience, and I have been involved in a number of 

appeals, the change in the appeals process from the Environmental Board to 

the Environmental Court has not worked well for several reasons: 

a. The lack of awareness and knowledge by the judges of the broad 

purposes of Act 250 and the planning culture and practices within the 

state of Vermont (the decision by the Environmental Court in the 

Quechee Highlands case that was overturned by the Supreme Court is 

a case in point); 

b. the narrow, legalistic approach taken by the judges; 

c. The lack of citizen access to the process that has become very 

legalistic and less transparent and accessible; 

d. The delays in the process in order to file documents in the court and 

work cases into the court’s schedule. 

It would be preferable to return to an appeals board of informed and 

experienced citizens with a paid chair as in the past or to establish a 

professional board like the Public Utility Commission. 

  

3. Amendments to Language in Parts of Criterion 9: 

a. Definition of Growth: what is included in the term growth in Criterion 

9A – seasonal population? daytime population? employment growth? 

retail sales growth?  While it has been upheld that economic growth 

can be included in 9A (Supreme Court: In Wal-Mart), this term still 

seems to puzzle applicants and other parties.  It would be helpful to 

clarify the term.  As the Supreme Court has said that the Legislature 

clearly intended the term to include economic growth, that should be 

made clear.  What is included in population growth should as well.  

Clearly, in resort areas (ski and shoreline especially), seasonal 

population growth is as important as year round growth in measuring 

impacts.  In communities that are employments centers, population 

should include daytime population as well as resident population.   

b. List of potential public costs in Criterion 9A: While the list of costs to 

be measured under 9A does include the clause “and other factors 

relating to the public health, safety and welfare,” some costs are 

important enough to make explicit.  They include affordable housing, 

recreation and open space, energy consumption, and transportation 

(not just “highway access and maintenance,” but all modes of 

transportation). 
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c. Weighing costs and benefits under 9H.  As part of the balancing of 

costs and benefits in 9H, the criterion calls for a consideration of 

benefits such as “increased employment opportunities or the 

provision of needed and balanced housing accessible to existing or 

planned employment centers.”  New jobs and housing are important 

public goals but Act 250 is also concerned with where they are 

located.  That clause seems to imply that it doesn’t matter where the 

“employment opportunity” is located in order to be counted as a 

benefit.  Whereas, needed and balanced housing is considered a 

benefit IF accessible to existing and planned employment centers.  

Shouldn’t the new jobs be located in those centers as well?  Consider 

the Husky case in Milton.  While there were plenty of vacant industrial 

spaces available for Husky in the region, the CEO wanted to locate the 

facility on some agricultural land in Milton – not in an existing or 

planned center – requiring extension of utilities to the site and 

upgrade of roads in the area as well as the loss of primary agricultural 

soils. 

d. List of Public Investments in 9K:  In the first St Albans Wal-Mart case 

one of the investments analyzed was the expenditure of public funds 

to support St. Albans City’s downtown area through, for example,  

building improvements, streetscape improvements, transportation 

upgrades, and investments in public buildings.  The concern was that 

with the loss of retail activity in the downtown due to the big box 

store in an outlying area, the public investment would be jeopardized.  

Other public investments that are not mentioned are transportation 

facilities besides highways, such as public transportation and bicycle 

and pedestrian routes.  With the advent of the Vermont Housing and 

Conservation Trust Fund since the adoption of Act 250 there has been 

a significant increase in state investment in affordable housing.  This 

resource should be recognized in 9K as well. 4   

 

4. Addressing Climate Change:  One of the major changes that has occurred since 

the passage of Act 250 is global warming.  How this issue impacts Vermont 

and what Act 250 changes are needed to address it is a central concern.  Two 

of the major sources of CO2 emissions are transportation and commercial, 

industrial, and residential development,5 issues Act 250 directly deals with.  

Among many other actions that are needed to address these aspects of 

climate change, the Commission on Act 250 should: 

a. Reexamine Criterion 5 to address accessibility through alternative 

modes of transportation and reduce the use of single occupancy 

vehicles;  

                                                        
4 I refer you to cases involving Stratton Mountain and Okemo ski resorts in which affordable housing for ski area 

workers was an issue.   
5 https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions 
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b. Reinforce the Vermont state land use policy of “compact settlements 

separated by rural countryside” by emphasizing and encouraging infill 

development in existing settlements and additional development in 

appropriate locations contiguous to these developments to reduce 

vehicle trips and reduce energy consumption by large lot single use 

developments;6 and 

c. Reexamine the current energy conservation and efficiency standards 

implemented through the law. 

 

If the Commission has any questions about these comments, please feel free to be in 

touch with me at bhumstone@gmail.com , 802-734-7352. 

 

  

                                                        
6 I attended the Commission on Act 250’s public meeting in Burlington, VT on 9/12/2018.  At our table the 

highest priority chosen of the 5 priority issues was “Settlement Patterns.”  The group concluded that the other 

issues (ecosystem protection, economic development, scenic beauty and agricultural land) could be addressed if 

Settlement Patterns were addressed.  I refer back to my earlier comments on the Capability and Development 

Plan. 
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