by Jay Diaz, Esq.

THE CHILDREN'S CORNER

Chronically Absent Students or

Chronically Absentminded Policies?
How Vermont Can Change its Truancy System to Keep
Kids in School and Stop the School-to-Prison-Pipeline

It was a sun-drenched summer afternoon
that | arrived at the courthouse to meet my
clients, Jenny and Ben." Jenny is the sin-
gle mother of Ben, a stout ten year-old boy.
Ben was diagnosed with Pervasive Devel-
opmental Disorder, a mild form of autism,
at an early age and has been on an Indi-
vidualized Education Plan (IEP) at school
since he was six. Although a loving boy, he
has presented many challenging behaviors
throughout his life. His needs and behav-
jors, in addition to Jenny's own disabilities,
have forced Jenny to drop out of a master’s
program and she is unable to maintain reg-
ular employment. It has never been easy.

On this particular day, the pair was in
family court because Ben misses a lot of
school. He regularly refuses to leave home
when it is time to go to school and he is
also sick more frequently than other stu-
dents. He refuses to leave for a number of
reasons: he's afraid to leave his mom alone,
he is afraid of storms, and he fears being
stung by bees. When he is not physically ill,
it will typically take his mom three to four
hours to get him to dress, eat, take care of
basic hygiene needs, and leave for school.
Throughout the mornings he will cry, be-
come upset, throw things, undress, and
simply refuse to leave.

Because of Ben's absences and late ar-
rivals, his school sent a request to the local
state’s attorney’s office asking that a “Child
in Need of Care or Supervision” truancy
(CHINS(D)) petition be filed in the family
court. Under Title 33 of Vermont law, upon
request of a school district's superinten-
dent, the local state's attorney “shall” peti-
tion the court alleging a child is in need of
care or supervision for being “truant.”? Al-
though “truant” is not specifically defined
in Title 33, a child that is “habitually and
without justification truant from compulso-
ry school attendance” is a “child in need
of care or supervision (CHINS)."”® Although
some information usually accompanies the
request, Vermont law does not require any
specific information be provided or docu-
mented. Thus, a CHINS(D) petition can be
filed based solely on a school superinten-
dent'’s request.

In Ben's case, the one-page request for a
truancy petition from Ben's guidance coun-

selor stated the number of Ben's absenc-
es and a list of the alleged actions taken
by the school to reduce his absenteeism.
The requesting affidavit did not mention
whether his absences were excused or un-
excused, what the causes of the absences
were, or whether the absences were with-
out justification, and did not provide doc-
umentation to show that the school’s al-
leged actions had occurred.

Over the last three years, | have repre-
sented families in special education dis-
putes where truancy petitions have been
filed. Frequently, superintendents or oth-
er school officials make similarly short re-
quests as that in Ben’s case. And, upon very
little information about the particular stu-
dent’s or family’s needs, the state's attor-
ney can and according to statute, “shall,”
file a petition with the court.*

Receiving a summons for truancy is a be-
wildering experience for my clients. Most
are caught off guard by the referral to
court. Many of them were working proac-
tively and diligently with their school team
to address the chronic absenteeism. They
have participated in many meetings to dis-
cuss the issue and have offered possible
solutions to reduce the absenteeism. Most
have never been summoned to court be-
fore, let alone for a child protection or crim-
inal matter. The parents are unsure of what
to bring to court, what they should say,
whether employers will find out, whether
they will have a lawyer, and what it will cost.
In addition, the families | have represented
have all felt that the referral to court was ei-
ther a punishment from their child’s school
or a way to pass the buck.

In Ben's case, the school team was well
aware of his longstanding struggles with
absenteeism. The team was also aware of
his complex developmental disabilities,
that his disability was a direct cause of his
excessive absences, and that he was in a
loving single-parent low-income house-
hold. Instead of providing and implement-
ing detailed services to help, the school ig-
nored Jenny's requests for meetings, re-
fused to offer a transportation plan, did
not follow up on promises made during
meetings, and failed to provide adequate
accommodations and services that would

help Ben get to school. Furthermore, the
school failed to provide thorough psycho-
logical and behavioral evaluations to deter-
mine how Ben's disability was related to his
absences and what could be done to re-
duce his absenteeism.

Under the Individuals with Disabilities
Education Act (IDEA), schools are required
to provide a Free Appropriate Public Edu-
cation (FAPE) to all students with disabili-
ties.® Schools can meet this obligation by
providing adequate evaluations, accom-
modations, services, and supports to stu-
dents with disabilities in the Least Restric-
tive Environment (LRE).® A common evalu-
ation for special education students whose
behavior is preventing them from access-
ing academics is known as a Functional Be-
havioral Assessment (FBA). The FBA ex-
amines the underlying issues causing the
problematic behavior. That information al-
lows an expert to advise school staff and
parents on how they can overcome or pre-
vent these behaviors. Unfortunately, Ben
was not offered or provided an FBA, even
when it was specifically requested.

So, Jenny and Ben sat in the courthouse
waiting for the hearing to begin. Just be-
fore we entered the courtroom, Ben turned
to his mother and said, “No one’s going to
take me away from you today, right?” Jen-
ny explained that no one would be taking
him away, at least she didn't think so. After
everyone was seated in the courtroom, Ben
looked around sheepishly, sometimes mak-
ing animal noises. His mother, a bit shak-
en, collected herself to make her case if
called upon. After a quick review of the un-
derlying facts and scheduling of a follow-
up status conference, the preliminary hear-
ing was over. Frustrated, but relieved that
it was over for the moment, Jenny and Ben
left the courthouse to get ice cream.

Vermont Legal Aid has informally inter-
vened as education counsel in several tru-
ancy cases across a few counties. What we
have seen in these cases has been trou-
bling. The families involved, most of whom
are low-income or parenting children with
disabilities (or both), suffer a great deal of
stress, fear, and hopelessness. The children
typically have emotional, learning, or de-
velopmental disabilities, and have included
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parenting students and homeless students.

Commonly, the families feel they are be-
ing punished for the atypical needs of their
children or criminalized for being poor and
unable to send their children to a private
school with adequate resources. Jenny felt
this way. And, when Ben's case was dis-
missed without any additional connections
to services or a concrete plan for improve-
ment, she was left wondering why she had
to go through a court process at all. Oth-
er families probably feel the same because
the majority of truancy cases end with a
withdrawal or dismissal.’

Across the country, tens of thousands of
children are sent to court for truancy every
year. The staggering number of children
ending up in court for truancy, a non-crim-
inal “status offense,”® is problematic be-
cause there are well-understood psycho-
logical and social reasons to prevent vul-
nerable children from being stigmatized
as "delinquents” or “truants.”? In addition,
research shows that court appearances for
youth misbehavior are correlated with a
greater likelihood of school dropout, juve-
nile delinquency, and adult incarceration.™
In response, prominent institutions and fig-
ures have started questioning the necessi-
ty and appropriateness of court action in
truancy cases. The U.S. Department of Jus-
tice,"" Vera Institute of Justice,'? and the
American Bar Association, as well as juve-
nile justice advocates, judges, state’s attor-
neys, state legislatures,’ and law schools™
have all recognized that court should not
be the first response to chronic absentee-
ism.

To replace court-first approaches, these
institutions have recommended pre-court
school- and community-based diversion
services. Although research on pre-court
truancy diversion programs is only just
starting to be produced,’ there are myri-
ad robust studies regarding rapid diversion
programs for delinquency. As compared
with court-first models, both sets of studies
show that diversion programs are cheap-
er, developmentally appropriate, more ef-
fective in preventing future court involve-
ment, and ethical.” Overall, diversion pro-
grams work because they have the flexibil-
ity and speedy services that struggling chil-
dren and families need, but courts are not
designed to provide.

Nationally, there are hundreds of local
truancy diversion programs providing pre-
court intervention services to students and
families. New York, Maine, Minnesota, and
other states have created statewide sys-
tems to ensure pre-court truancy diver-
sion is attempted before children end up
in court. The available programs provide a
range of services, but usually include some
combination of community and parent sup-
port, case management, training for all in-
volved parties, progress monitoring, and
options to mediate—all before an initial
court appearance. The overarching goal of
every approach is to find out what will get
the child to access academics and to imple-
ment that approach immediately. By effec-
tively preempting court involvement, these
models also show families that the system
is trying to work with them as equal part-
ners, and only seeks justice system involve-

ment as a last resort.

In Vermont, we already have a coun-
ty-based system of delinquency diversion
programs because they provide account-
ability, meet the needs of young people
quickly and effectively, reduce the use of
overburdened courts, prevent future court
involvement, and save money. In fact, from
2009 to 2013 Vermont saw a 17% reduc-
tion in delinquency cases, from 980 to
820.'® Alternatively, over that same period,
the number of children brought to court
for truancy has nearly doubled, from 73 to
134.77

The disconnect between the declining
rates of delinquency and the doubling of
truancy exists because Vermont has ne-
glected to apply the approaches that we
know work for delinquency in the truancy
context. Although chronic absenteeism has
been recognized as a problem by Vermont
policymakers, no cohesive system or com-
prehensive policy exists. Additionally, de-
spite the political urgency to address tru-
ancy statewide, there are very few viable
truancy diversion programs due to a lack
of resources. This vacuum has been filled
in many counties by a consequence-based
court-first approach.

Similarly, there is a lack of cohesive
and comprehensive policies among local
schools, resulting in broadly disparate treat-
ment. For instance, prior to referring stu-
dents to the state’s attorney, some schools
will proactively meet with families, provide
home visits,?° seek outside assistance, con-
duct evaluations, or determine whether the
child’s disability is causing the chronic ab-
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senteeism. Other schools offer little or no
direct support. Some schools do not dis-
tinguish between excused and unexcused
absences, despite Agency of Education
guidance requiring them to do so,?' while
other schools have very clear distinctions.
Schools also have different consequences
for truancy, such as being dropped off the
school roster,?? detention and suspension,
losing credits required for graduation,®
being dropped from classes, and referral
to DCF.% Schools even have widely differ-
ing policies on the exact number of missed
days required to be deemed “truant.”

Starting in 2014, at the direction of Ver-
mont Legal Aid, a team of Northeastern
Law School students began investigating
Vermont's truancy system to determine
how and why Vermont should address
chronic absenteeism without a court-first
approach. In a 130-page report, the team
details the statutory scheme, state and lo-
cal policies, service gaps, needs of young
people, and impact of truancy policies on
vulnerable populations. Based upon legal,
policy, and social research, as well as inter-
views with Vermont stakeholders, the re-
port concludes with specific recommenda-
tions for the Vermont legislature, Agency of
Education, Vermont judiciary, and schools.

Most important among these recommen-
dations, is that Vermont create a statewide
system to address truancy that is oriented
towards the best interests of the child. To
do this, the Northeastern team suggests
that Vermont establish standard definitions
for excused and unexcused absences, cre-
ate comprehensive model policies that in-
clude pre-court school- or community-
based interventions, implement consistent
useful data collection around absenteeism,
and fund truancy diversion programs in ev-
ery county. In addition, Vermont Legal Aid
recommends requiring schools to provide
documentation of attempted interven-
tion services, reasons why the absentee-
ism is not justified, and confirmation that
a disability is not a substantial cause of the
child’s absenteeism before a truancy peti-
tion can be filed.

In addition to a variety of projects, poli-
cies, and statutes across the country, there
are several homegrown models of truancy
diversion that Vermont can replicate. For
example, Lamoille County has had great
success with the Lamoille Valley Truancy
Project, which provides case management
and direct assistance to students and fami-
lies through the Lamoille Restorative Cen-
ter. In 2010, the Truancy Project served 313
students and families, with only four cas-
es requiring court intervention.? Benning-
ton County’s Center for Restorative Justice
also has a pre-court truancy program that
provides case management, identifies bar-
riers, and integrates community services.?

It is in everyone's short- and long-term

interest to keep kids out of court and en-
courage greater school attendance. To ac-
complish this goal, Vermont must update
its laws and support communities in the
creation of pre-court truancy diversion ser-
vices. These programs will enable us to
maximize the attendance of our most vul-
nerable children while lessening the bur-
den on struggling families and our courts.

Jay Diaz, Esq., is a staff attorney in the
Disability Law Project of Vermont Legal
Aid, Inc., Chair of the Vermont Dignity in
Schools Coalition, and former Vermont
Poverty Law Fellow. Follow his work on
twitter @VPLF2012.
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