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The First Amendment free speech protections do not extend to certain types of speech, such as "true threats,” because such
speech is of such glight social value as a step to truth that any benefit that may be derived from them is clearly outweighed

by the social interest in order and morality. 1 Stated somewhat differently, some categories of speech are likely to produce a
clear and present danger of a serious substantive evil that rises far above public inconvenience, annoyance, or unrest, and these

categoriesinclude "true threats,” which the states, consistent with the First Amendment, may prohibit. 2 A statement qualifies
as a"true threat," unprotected by the First Amendment, if it is a serious expression of an intent to commit an act of unlawful

violenceto aparticular individual or group of individuals. 3 A "truethreat” isan expression of anintentiontoinflict evil, injury,
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or damage on another and such speech receives no First Amendment protection. 4 The First Amendment does not protect a"true
threat," meaning a statement that a reasonable recipient would interpret as a serious expression of an intent to harm or cause

injury to another. 5 The First Amendment permits a state to ban "true threats," and the speaker need not actually intend to carry
out the threat; rather, the prohibition on true threats protects individuals from fear of violence and from the disruption that fear

engenders, in addition to protecting people from the possibility that the threatened violence will occur. 6 For First Amendment
purposes, in the context of athreat of physical violence, whether aparticular statement may properly be considered to be athreat
isgoverned by an objective standard, that is, whether areasonable person would foresee that the statement would be interpreted

by those to whom the maker communicates the statement as a serious expression of the intent to harm or assaullt. " Atruethrest,
where areasonabl e person would foresee that the listener will believe he or she will be subject to physical violence upon his or

her person, is not protected by the First Amendment. 8 A "threat," which isnot protected speech under the free speech provision
of the Constitution, instillsin the addressee afear of imminent and serious personal violence from the speaker, it isunequivocal,
and it isobjectively likely to be followed by unlawful acts; it excludes the kind of hyperbole, rhetorical excesses, and impotent

expressions of anger or frustration that in some contexts can be privileged even if they alarm the addressee. 9 Thus, the aleged
threats and racia slurs made by a minor to the victim on a school bus, namely, calling the victim racial and gender-based
epithets, threatening to shoot the victim because of her race, and threatening to punch the victim in the face, did not constitute
protected speech under the First Amendment; in addition to threatening physical harm, the language was so personally and

racially offensive that it was likely to provoke the average person to retaliation and thereby cause a breach of the peace. 10

A state statute prohibiting the release of the residential address, telephone number, and other personal information of law
enforcement officers and court employees with intent to harm or intimidate does not proscribe the "true threats" unprotected by
the First Amendment where the term "threat" did not appear in the statute, and disclosing and publishing information obtained

elsewhere are precisely the types of speech protected by the First Amendment. u

A state statute does not violate the First Amendment insofar asit bans cross burning with intent to intimidate where the statute
doesnot single out for opprobrium only that speech directed toward one of several specified disfavored topics, and theregulation
of cross burning, rather than all the intimidating messages, is permissible, as cross burning is a particularly virulent form of

intimidation that has along and pernicious history asasignal of impending violence. 2

Observation:

The Freedom of Accessto Clinic Entrances Act, prohibiting the blocking of entrancesto clinics providing reproductive services

and counseling, does not directly apply to speech but rather prohibits three types of conduct, namely, the use of force, the threat

of force, and physical obstruction, which are not protected by the First Amendment. 13

Statutespunishing "terroristic threats" or actshave been sustained asnot viol ative of the First Amendment right to free speech. 14

While the government may outlaw threats, the First Amendment does not permit the government to punish speech merely

because the speech is forceful or aggressive, since what is offensive to some is passionate to others. 5 However, a statute
may criminalize threats without violating the First Amendment, even without a requirement of immediacy or imminence, if it

includes arequirement of specific intent and a present or apparent ability to carry out the threat. 16

CUMULATIVE SUPPLEMENT
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In distinguishing between true threats and protected speech, a court asks whether those who hear or read the threat reasonably
consider that an actual threat has been made; it is not necessary to show that a defendant intended to or had the ability to actually
carry out the threat. U.S.C.A. Const.Amend. 1. U.S. v. Wheeler, 776 F.3d 736 (10th Cir. 2015).

Statements which are made in jest, or communicated to alarge audience, or palitical in nature, or conditioned on an event that
would never happen are statements more likely to be found to be speech protected by the First Amendment rather than a true
threat; whether a statement is made anonymously may, depending on the circumstances of the case, increase or decrease the
likelihood that an reasonable listener would infer the existence of atrue threat. U.S.C.A. Const.Amend. 1. U.S. v. Dillard, 835
F. Supp. 2d 1120 (D. Kan. 2011).

A threat that may cause a fear of economic loss, of unfavorable publicity, or of defeat at the ballot box is not a "true threat"
that may be prohibited as civil "harassment." U.S.C.A. Const.Amend. 1; M.G.L.A. Const. Pt. 1, Art. 16; M.G.L.A. c. 258E, §
1. O'Brienv. Borowski, 461 Mass. 415, 961 N.E.2d 547 (2012).

Threats-to-kill provision of harassment statute is construed in light of the First Amendment to reach only true threats and
therefore to require proof that defendant was at least negligent asto histhreats' effect on listeners, i.e., that a reasonable person
in the defendant's position would foresee that his statements or acts would be interpreted as a serious expression of intention
to carry out the threat. U.S.C.A. Const. Amend. 1; West's RCWA 9A.46.020(1)(a)(i), (1)(b), (2)(b)(ii). State v. Schaler, 236
P.3d 858 (Wash. 2010).
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