
612 75 ATLANTIC REPORTER, 3d SERIESVt.

ances, and has had periods without phone
or internet.  The court also found that wife
had depleted large amounts of her retire-
ment accounts to pay bills.  By compari-
son, the court found husband has personal
income of about $19,000 per month com-
pared to living expenses of $11,000, leaving
him with significant disposable income.
There is no finding that his lifestyle, after
expenses, is compromised.

¶ 11.  Wife, on the other hand, while
admitting to halving her living expenses by
residing in the Dominican Republic, con-
tinues to live in reduced circumstances.
While the $150,000 inheritance will im-
prove wife’s financial situation, the court’s
findings do not demonstrate that this mon-
ey will allow wife to achieve the same
standard of living as enjoyed during the
marriage.  Her standard of living will re-
main below husband’s comparative stan-
dard and husband has the ability to pay.

[9] ¶ 12.  Moreover, whether the origi-
nal maintenance award was compensatory
is relevant to the determination.  See
Stickney v. Stickney, 170 Vt. 547, 549, 742
A.2d 1228, 1231 (1999) (mem.) (describing
purpose of compensatory maintenance).
When maintenance is compensatory ‘‘there
is a limit to the extent that changes in
financial circumstance can support down-
ward modification.’’  Meyncke v. Meyncke,
2009 VT 84, ¶¶ 13–14, 186 Vt. 571, 980 A.2d
799 (mem.) (affirming denial of husband’s
request to reduce wife’s compensatory
maintenance and trial court’s rejection as
irrelevant of husband’s proffered evidence
that wife could live ‘‘comfortably on a re-
duced maintenance award’’ (quotation
marks omitted)).

¶ 13.  In sum, the evidence supports the
court’s findings that husband’s increase in
income was a change of circumstances
warranting reinstatement of the original
maintenance amount.  There are insuffi-
cient findings to demonstrate, however,

that wife’s receipt of an inheritance from
her brother’s estate improved her financial
situation sufficiently to warrant further
modifying her maintenance amount.
Therefore, the matter is remanded to the
trial court to consider the effect of the
inheritance on wife’s standard of living.

Reversed and remanded.
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Background:  Defendant was convicted
following a bench trial in the Superior
Court, Windham Unit, Criminal Division,
David Suntag, J., of disorderly conduct
and cruelty to a child. Defendant appealed.

Holdings:  The Supreme Court, Reiber,
C.J., held that:

(1) sufficient evidence supported convic-
tion for disorderly conduct, and

(2) sufficient evidence supported convic-
tion for cruelty to a child.

Affirmed.

1. Criminal Law O260.11(3.1)

Supreme Court reviews the trial
court’s factual findings following a bench
trial under a clear error standard.
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2. Criminal Law O1144.13(3, 6),
1159.2(7)

When considering a challenge to the
sufficiency of the evidence, the Supreme
Court must determine if the evidence,
viewed in the light most favorable to the
state and excluding modifying evidence,
fairly and reasonably supports a finding
beyond a reasonable doubt.

3. Criminal Law O1139
Supreme Court reviews the trial

court’s legal conclusions, including those
related to statutory interpretation, de
novo.

4. Disorderly Conduct O141
Defendant’s involuntary presence at

the hospital, a public place, where she
created a disturbance did not preclude her
conviction for disorderly conduct; defen-
dant’s injuries, regardless of their origin,
necessitated a trip to the hospital for treat-
ment before going to police station, defen-
dant’s mere presence in a particular place
was not the voluntary act subject to crimi-
nal penalty, but, rather, it was her volun-
tary behavior of creating a disturbance at
the hospital, which happened to be open to
common or general use.  13 V.S.A. § 1026.

5. Disorderly Conduct O130
A defendant may be found guilty of

disorderly conduct based on behavior that
occurs during an arrest.  13 V.S.A. § 1026.

6. Disorderly Conduct O130
Defendants may be convicted of disor-

derly conduct based on conduct that occurs
after arrest.  13 V.S.A. § 1026.

7. Disorderly Conduct O134
Evidence was sufficient to establish

that defendant’s actions inside hospital
safe room were ‘‘violent and tumultuous,’’
and that she recklessly created a risk of
public inconvenience or annoyance, as nec-
essary to support her conviction for disor-

derly conduct; police had to physically
walk defendant into the hospital by holding
onto her sides and ‘‘moving her along,’’
defendant was so loud and disruptive in-
side the emergency room that she had to
be placed in the safe room, hospital staff
closed the door to avoid disturbing people
in the emergency room because defendant
continued her disruptive behavior while in
safe room, defendant also tried to get by
officers and leave after which she was
handcuffed to the bed, and, after being
handcuffed to the bed, she banged it into
the wall with such force that it had to be
separated from the wall to avoid damage.
13 V.S.A. § 1026.

8. Criminal Law O23
For purposes of statute providing

that a person acts recklessly with respect
to a material element of an offense when
he consciously disregards a substantial
and unjustifiable risk that the material
element exists or will result from his con-
duct, the ‘‘qualitative nature’’ of the risk,
that is to say, whether the risk is substan-
tial and unjustifiable in light of the nature,
purpose and circumstances of a defen-
dant’s conduct, is measured from an ob-
jective standpoint; however, whether a de-
fendant actually perceives that risk is a
subjective inquiry.  13 V.S.A. § 1026.

 See publication Words and Phrases
for other judicial constructions and
definitions.

9. Infants O1562
Sufficient evidence supported convic-

tion for cruelty to a child; defendant delib-
erately brought her four-year-old child un-
der bridge to area littered with trash,
glass, urine, and feces that was adjacent to
a brook to which child had unfettered ac-
cess, which was inherently dangerous,
child was without a shirt and barefoot,
defendant did not notice child move away
from her and toward officers, but re-
mained engaged in sexual act with a man,
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and defendant brought child to the area
with the knowledge that it was unsanitary
and hazardous.  13 V.S.A. § 1304.

10. Indictment and Information O171
When specific conduct is alleged in the

charging document, the state is bound by
those allegations.

11. Criminal Law O1139
Whether the conduct is legally suffi-

cient to trigger criminal liability is a ques-
tion of statutory interpretation that the
Supreme Court reviews de novo.

12. Infants O1562
For purposes of statute setting forth

offense of cruelty to a child, the term
‘‘endanger’’ refers to a potential or possi-
bility of injury; the term does not refer to
conduct that will result or actually results
in harm, but rather to conduct that could
or might result in harm.  13 V.S.A. § 1304.

 See publication Words and Phrases
for other judicial constructions and
definitions.

13. Infants O1562
For purposes of the crime of cruelty

to a child, the proscribed act is not simply
neglecting or exposing; it is neglecting or
exposing in a specific manner, i.e., in a
manner to endanger the child’s health or
welfare, and, thus, to trigger criminal lia-
bility, the mental state that must accompa-
ny this unitary act is willfulness.  13
V.S.A. § 1304.

14. Infants O1562
For purposes of the offense of cruelty

to a child, it is sufficient that a defendant
consciously and purposefully cause a child
to be exposed to conditions that she knows
endanger his health.  13 V.S.A. § 1304.
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REIBER, C.J.

¶ 1. Defendant appeals convictions on
charges of disorderly conduct and cruelty
to a child stemming from her four-year-old
son’s exposure to dangerous and unsani-
tary conditions under a bridge and defen-
dant’s disruptive behavior inside a hospital.
We affirm both convictions as legally
sound and supported by the evidence.

¶ 2. The facts, including relevant testi-
mony from the one-day bench trial, may be
summarized as follows.  In September
2010, police went in response to a tip to a
Brattleboro bridge to perform a welfare
check on a four-year-old child.  Under the
bridge, police discovered defendant en-
gaged in an apparent sexual act with a
man while defendant’s son was a few feet
away.  At trial, one of the officers de-
scribed the area, which was adjacent to a
brook, as ‘‘littered with trash, glass, urine,
[and] feces.’’  Another officer testified to
the presence of ‘‘trash everywhere, broken
glass, feces [and] urine.’’  The child, who
was standing ten feet from the brook be-
neath the bridge, was barefoot and wore
only soiled shorts.  Consistent with the
officers’ testimony, the trial court found
that there was no impediment of any sort
between the child and the brook.  When
the officers arrived, the child walked some
twenty feet to them while defendant con-
tinued to engage in sexual activity without
any apparent awareness of her son’s loca-
tion or the presence of the officers.  The
judge found that only when the officers
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directly addressed defendant, telling her to
put her shorts on, did she realize that her
son had moved.  While speaking with the
officers, defendant was unsteady, could not
maintain her balance, and slurred her
words incoherently.  In response to the
officers’ request, defendant tried unsuc-
cessfully to put shoes on the child and then
instead directed him to a filthy sleeping
bag and pillow to go to sleep.

¶ 3. Rather than allowing the child to
remain under the bridge, one of the offi-
cers led the child up the embankment to-
ward the parked police cruisers.  Another
officer tried to get defendant to climb the
slope, as well.  According to one officer’s
testimony, defendant had difficulty scaling
the slope and at one point called to her son
to return and help her.  Defendant then
grabbed the child.  The officers pried the
child from mother, whose grip appeared to
hurt him, and took him the rest of the way
up the hill, after which they placed him in
another cruiser that took him away.  At no
time did defendant attempt to comfort her
son.  Meanwhile, the officers continued to
try to get defendant to the roadway.  One
testified that defendant refused, screaming
and throwing herself to the ground.  The
officer testified that she handcuffed defen-
dant before attempting to climb the hill
again because of defendant’s demeanor.
The trial court found that as defendant
attempted to scale the slope, she stumbled
and fell, presumably because of her ex-
treme intoxication.

¶ 4. After eventually getting to the top
of the slope, defendant continued to argue
with police, disobeying commands to ap-
proach the roadway, dropping to the
ground and refusing to move.  The trial
court found that as defendant went limp,
she hit her head and injured herself.1  Of-
ficers placed her in the cruiser and took

her to a nearby emergency room.  At the
hospital, defendant refused to get out of
the cruiser.  The officers eventually got
defendant into the hospital, where she con-
tinued to shout.  The officers placed defen-
dant in a so-called safe room, designed to
keep patients from hurting themselves or
disturbing others.  Defendant repeatedly
tried to leave the room and was eventually
handcuffed to the bed.  She banged the
bed against the wall so much that it had to
be moved.

¶ 5. For a week before these incidents
took place, defendant’s son had spent the
night at the home of a woman employed by
a preschool program.  The preschool em-
ployee had agreed to care for defendant’s
son from time to time because of defen-
dant’s ‘‘circumstances and periodic home-
lessness.’’  The trial court found that the
preschool employee’s apartment was ap-
propriate and safe for a child.  On the
afternoon of the day police performed the
welfare check, the woman had expected to
pick defendant’s son up from school to
spend the night at her apartment.  As she
was heading to the school, she happened
upon defendant and her son at a local
market.  Defendant told the woman that
she wanted her son to spend the evening
with her and that they had a place to stay
with a friend.  Police later found defen-
dant and her son under the bridge.

¶ 6. Defendant was charged with one
count of disorderly conduct in violation of
13 V.S.A. § 1026 and one count of cruelty
to a child in violation of 13 V.S.A. § 1304.
Defendant was convicted on both counts
and timely appealed.

¶ 7. With respect to the disorderly-con-
duct charge, defendant contends that the
acts alleged were not voluntary because
police forcibly removed her from a location

1. There is disagreement regarding how defen-
dant sustained the injury, but determining its

origin has no bearing on the resolution of this
case.
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where her intoxication presented no risk of
public inconvenience or annoyance, and
placed her in the hospital where her con-
duct was allegedly disruptive.  Defendant
also argues that her conduct at the hospi-
tal did not constitute ‘‘violent and tumultu-
ous’’ behavior of the type that would sup-
port a conviction for disorderly conduct
and that the State failed to prove she acted
with any intent to cause risk of such harm.
With respect to the child-cruelty charge,
defendant maintains that the evidence ad-
duced fell short of demonstrating the req-
uisite threat to the child’s health or wel-
fare, that the statute does not criminalize
conduct that exposes children to specula-
tive or minor danger, and that the trial
court misconstrued the applicable mens
rea requirement.  We address each charge
and argument in turn.

[1–3] ¶ 8. We review the trial court’s
factual findings following a bench trial un-
der a clear-error standard.  See State v.
Godfrey, 131 Vt. 629, 630, 313 A.2d 390,
391 (1973) (‘‘[T]he findings of the lower
court must be affirmed if there is any
credible evidence to support them TTTT’’);
accord State v. Palmer, 803 N.W.2d 727,
733 (Minn.2011) (‘‘We use the same stan-
dard of review in bench trials and in jury
trials in evaluating the sufficiency of the
evidence.’’).  That is to say, ‘‘[w]hen con-
sidering a challenge to the sufficiency of
the evidence, the Court must determine if
the evidence, viewed in the light most fa-
vorable to the State and excluding modify-
ing evidence, fairly and reasonably sup-
ports a finding beyond a reasonable
doubt.’’  State v. Vargas, 2009 VT 31, ¶ 18,
185 Vt. 629, 971 A.2d 665 (mem.) (quota-
tion omitted).  As always, we review the
trial court’s legal conclusions, including
those related to statutory interpretation,
de novo.  See State v. Therrien, 2011 VT
120, ¶ 9, 191 Vt. 24, 38 A.3d 1129.

I

¶ 9. Defendant first challenges her con-
viction for disorderly conduct under 13
V.S.A. § 1026, arguing that her presence
in the hospital was not voluntary and that,
in any event, her behavior at the hospital
was insufficient to trigger criminal liability
under the statute.

A

[4–6] ¶ 10.  Defendant asserts that her
presence in the hospital, a public place,
was not voluntary and that she cannot
therefore be held criminally liable for cre-
ating a disturbance there.  We disagree.
Vermont’s disorderly conduct statute
states in relevant part:  ‘‘A person who,
with intent to cause public inconvenience,
or annoyance or recklessly creating a risk
thereof:  (1) Engages in fighting or in vio-
lent, tumultuous or threatening behavior
TTT shall be imprisoned for not more than
60 days or fined not more than $500.00 or
both.’’ 13 V.S.A. § 1026.  A defendant may
be found guilty of disorderly conduct based
on behavior that occurs during an arrest.
See State v. Begins, 147 Vt. 45, 47, 509
A.2d 1007, 1009 (1986) (rejecting argument
that once DUI arrestee was placed in a
police cruiser, ‘‘her actions were no longer
occurring in a public place’’);  see also
State v. Cole, 150 Vt. 453, 554 A.2d 253
(1988) (attempt to grab arresting officer’s
flashlight during arrest sufficient for disor-
derly conduct where it occurred on a pub-
lic roadway).  Similarly, defendants may
be convicted of disorderly conduct based
on conduct that occurs after arrest.  State
v. Lund, 144 Vt. 171, 174, 475 A.2d 1055,
1058 (1984) (defendant convicted of disor-
derly conduct for attempting to bite sher-
iff’s hand while in sheriff’s office where he
was being processed for driving under the
influence), overruled on other grounds by
State v. Begins, 148 Vt. 186, 189, 531 A.2d
595, 596–97 (1987).
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¶ 11.  Here, defendant was effectively
under arrest.  She had been placed in
handcuffs after police personally observed
conditions under the bridge that would
give rise to probable cause to believe that
defendant committed an offense of cruelty
to a minor under 13 V.S.A. § 1304.  As we
noted above, violent and tumultuous be-
havior at a police station would be suffi-
cient to support a conviction for disorderly
conduct.  Arrestees, by virtue of their de-
tention, are by definition involuntarily
held.  In this case, defendant’s injuries—
regardless of their origin—simply necessi-
tated a trip to the hospital for treatment
before going to the police station.  Where
legally sufficient violent, tumultuous, or
threatening behavior in an arguably less
public place, such as a sheriff’s office or
police station, may support a conviction for
disorderly conduct, then the same behavior
within a hospital must also permit convic-
tion for disorderly conduct.  See Lund,
144 Vt. at 179, 475 A.2d at 1061 (disorderly
conduct occurs in a place ‘‘open to common
or general use’’) (quotation omitted).  Al-
though not controlling, we have previously
affirmed a disorderly-conduct conviction
for behavior that occurred in a hospital
examining room that was challenged on
other grounds.  See State v. Read, 165 Vt.
141, 144, 680 A.2d 944, 946 (1996).

¶ 12.  Defendant likens her situation to
that of a drunk person who is removed
from his home involuntarily and then
charged with the crime of public intoxi-
cation.  See Martin v. State, 31 Ala.App.
334, 17 So.2d 427, 427 (1944).  We find this
argument unpersuasive given our prior
precedent relating to detainees’ and arres-
tees’ ability to commit disorderly conduct
even once under police control.  Moreover,
defendant’s position differs materially
from that of someone charged with public
intoxication.  Under our disorderly con-
duct statute, it is not necessary that a
defendant voluntarily be present in a pub-

lic place, but rather that a defendant vol-
untarily engage in violent, tumultuous, or
threatening behavior while in a public
place.  That is to say, it is defendant’s
behavior and not her condition that is pro-
hibited.  Under statutes criminalizing pub-
lic intoxication, a defendant’s mere pres-
ence in public while inebriated—sometimes
coupled with other behaviors—is prohibit-
ed.  When a person already intoxicated is
transported from a private location into
public, the public-presence element is ac-
complished involuntarily.  Here, defen-
dant’s mere presence in a particular place
was not the voluntary act subject to crimi-
nal penalty.  Instead, it was her voluntary
behavior in a place that happened to be
‘‘open to common or general use.’’  Lund,
144 Vt. at 179, 475 A.2d at 1061.  Why and
how defendant arrived at the hospital is
not determinative.

¶ 13.  The trial court concluded that,
once inside the hospital, defendant reck-
lessly engaged in behavior that constituted
disorderly conduct.  While defendant
might have preferred to remain under the
bridge or elsewhere, making her presence
in the hospital and later in jail involuntary,
there is no indication that the behavior
alleged to violate the disorderly conduct
statute was anything other than voluntary.

B

[7] ¶ 14.  Defendant also contends that
the evidence failed to establish that her
actions were ‘‘violent and tumultuous’’ or
that she recklessly created a risk of public
inconvenience or annoyance.  We conclude
that the evidence was sufficient to support
the trial court’s conclusions on these
points.

¶ 15.  The relevant portion of the disor-
derly conduct statute states that a defen-
dant is guilty when he or she ‘‘with intent
to cause public inconvenience, or annoy-
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ance or recklessly creating a risk thereof:
(1) Engages in fighting or in violent, tu-
multuous or threatening behavior.’’  13
V.S.A. § 1026.  The statute refers to the
elements of violence and tumultuousness in
the disjunctive.  Nevertheless, defendant
was specifically charged with ‘‘recklessly
creat[ing] a risk of public inconvenience or
annoyance’’ when she engaged in violent
and tumultuous behavior at the [hospital]
[e]mergency [r]oom.  See State v. Aiken,
2004 VT 96, ¶ 11, 177 Vt. 566, 862 A.2d 285
(mem.)  (State bound when language in
charging document and accompanying affi-
davits narrows and specifies conduct al-
leged);  see also State v. Nichols, 167 Vt.
566, 567, 702 A.2d 77, 78 (1997) (mem.)
(surplusage in disorderly-conduct charging
document raises State’s burden).

¶ 16.  In analyzing the disorderly con-
duct statute under different circumstances,
we have previously cited dictionary defini-
tions of tumult that include not only ‘‘com-
motion and agitation of a large crowd’’ but
also a ‘‘violent outburst.’’  Lund, 144 Vt. at
178–79, 475 A.2d at 1060 (quotation omit-
ted).  In Lund, an inebriated man who
drove to a sheriff’s office to post bail for a
friend became involved in a confrontation
with the sheriff, who, after smelling alcohol
on the man’s breath, said he would process
him for driving under the influence.  Id. at
173, 475 A.2d at 1057.  Authorities
charged defendant there with disorderly
conduct for behavior that included:  (1)
replying to questions with profanity;  (2)
repeatedly standing back up after being
instructed to sit down while making ob-
scene comments about the sheriff;  (3) at-
tempting to bite the sheriff;  and (4) strug-
gling and resisting while being led to the
holding cell.  Id. at 173–74, 475 A.2d at

1058.  We affirmed the defendant’s convic-
tion.  Although the defendant there did
not challenge the sufficiency of the conduct
but rather its capacity to disrupt the public
inside the lightly populated office, it is
nevertheless obvious that we considered
his ‘‘outburst’’ to be the sort of ‘‘tumultu-
ous behavior’’ contemplated by the statute.
Id. at 179, 475 A.2d at 1060–61.

¶ 17.  Here, the trial court concluded
beyond a reasonable doubt that defendant
had committed each element as charged,
basing its decision on the factual findings
we noted above.  Among them:  Police had
to physically walk defendant into the hos-
pital by holding onto her sides and ‘‘mov-
ing her along.’’  Defendant was so loud
and disruptive inside the emergency room
that she had to be placed in the safe room.
Because defendant continued her disrup-
tive behavior while in the safe room, the
hospital staff closed the door to avoid dis-
turbing people in the emergency room.
Defendant also tried to get by the officers
and leave, after which she was handcuffed
to the bed.2 After being handcuffed to the
bed, she banged it into the wall with such
force that it had to be separated from the
wall to avoid damage.

¶ 18.  Taken as a whole, this conduct is
sufficient to support the trial court’s con-
clusion that defendant engaged in crimi-
nally tumultuous behavior.  We similarly
conclude that defendant’s behavior, as
found by the trial court, constituted the
type of violent comportment criminalized
under the disorderly conduct statute.  As
we have previously observed, ‘‘[t]he term
‘violent’ [as used in the statute] contem-
plates a wide range of inappropriate be-
havior.’’  State v. O’Connell, 147 Vt. 60, 67,

2. Defendant correctly notes that the trial
court did not make the explicit findings that
the State on appeal urges with respect to the
allegedly violent nature of defendant’s con-
duct during her attempt to leave the room.

Although the testimony would have supported
the findings upon which the State relies in its
briefs, the trial court did not make them.  For
purposes of this appeal, we consider only
those findings made by the trial court.
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510 A.2d 167, 171 (1986).  In O’Connell, we
affirmed the conviction of a defendant
charged with disorderly conduct for ‘‘reck-
lessly creat[ing] a risk of public inconven-
ience by engaging in violent behavior’’
when he struck a woman’s arm as she and
another woman walked shoulder to shoul-
der down the side walk in the direction
opposite his.  Id. at 66, 510 A.2d at 170–71.
The encounter left a red mark on the
woman’s arm.  Id. at 62, 510 A.2d at 168.
The defendant in O’Connell maintained
that his behavior was rude, but no more
severe than what normally occurs when
attempting to negotiate a crowd.  We held,
however, that the defendant’s conduct sat-
isfied even his own proposed definition of
violent, which included not only ‘‘furious,
severe, vehement, extreme, [or] intense’’
behavior but also ‘‘unjust or improper
force.’’  Id. at 67, 510 A.2d at 171 (quota-
tion omitted).  In Begins, we affirmed a
conviction under § 1026(1) where a defen-
dant, ‘‘in addition to yelling and screaming,
TTT kicked and resisted arrest and had to
be restrained with ankle cuffs, handcuffs,
and a seatbelt.’’  147 Vt. at 47, 509 A.2d at
1008.  Of course, these cases merely illus-
trate the type of ‘‘violent’’ conduct previ-
ously held sufficient to justify a conviction
under our disorderly conduct statute.
They do not necessarily prescribe a floor.

¶ 19.  Where the statute does not specif-
ically define a term, courts resort to the
common understanding of a term.  Carter
v. Gugliuzzi, 168 Vt. 48, 52, 716 A.2d 17, 21
(1998).  The adjective ‘‘violent’’ is defined
as, among other things, ‘‘[o]f, relating to,
or characterized by strong physical force.’’
Black’s Law Dictionary 1601 (8th ed.2004).
Another common definition for ‘‘violent’’ is
‘‘[m]oving, acting, or characterized by
physical force, esp[ecially] by extreme and
sudden or by unjust or improper force.’’
Webster’s New International Dictionary
2846 (2d ed.1961).  The trial court found
that defendant repeatedly tried to leave

the room.  Although the trial court did not
explicitly find that defendant did so in an
aggressive manner, it is clear that she
attempted to leave with enough insistence
and persistence that she had to be hand-
cuffed to her bed.  While that, in and of
itself, might be insufficient to constitute
violent conduct, her behavior once secured
certainly did.  The trial court found that
she repeatedly banged the bed into the
wall so that it had to be moved.  Such
intense physical behavior, particularly
where it threatened property damage, is
sufficient to constitute unjust and improp-
er force.  Thus, taking the court’s findings
as a whole, we are persuaded that defen-
dant’s behavior was of the sort that the
disorderly conduct statute sought to pro-
hibit in places accessible to the public.

¶ 20.  Defendant quarrels with the trial
court’s conclusion that defendant ‘‘main-
tained a steady stream of screamed ob-
scenities’’ while inside the hospital.  Even
assuming that defendant did not engage in
an expletive-laced tirade of the sort the
trial court attributed to her, the remainder
of the conduct found is supported by the
record and sufficient to support the court’s
legal conclusion.

¶ 21.  Finally, defendant contends that,
even if her conduct was both violent and
tumultuous, the State failed to establish
that she recklessly created a risk of public
annoyance.  Her argument is two-fold.
On the one hand, defendant argues that
hospital emergency rooms are inherently
unruly places, dedicated to the treatment
of patients experiencing acute injuries and
distress, and, as a result, any disruptive
violent and tumultuous behavior is neither
a public inconvenience nor annoyance but
rather an expected, natural occurrence in a
hospital environment.  On the other, de-
fendant contends that absent any evidence
that defendant was aware of the possibility
of creating a risk of public annoyance, she
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could not be convicted of recklessly doing
so.

¶ 22.  With respect to defendant’s first
contention, defendant argues essentially
that the standard of behavior demanded
by the statute shifts depending on the
context.  Although it may be true that the
risk of public inconvenience and annoyance
may vary in relation to the environment,
we have rejected a similar argument with
respect to the separate, abusive-language
provision of the same statute.  See Read,
165 Vt. 141, 680 A.2d 944.  In Read, we
declined to demand that abusive language
directed at a police officer be of a more
egregious nature than language directed at
an average citizen to trigger the statute’s
sanctions for fighting words because police
officers allegedly receive training to re-
main calm in the face of conflict.  Id. at
149, 680 A.2d at 949.  It is noteworthy that
in Read, we affirmed a conviction under
the abusive-language portion of the statute
for conduct inside a hospital.  While a
hospital emergency room may not neces-
sarily be tranquil because injured patients
may be unable to control their behavior,
there is no reason to suppose that adminis-
trators do not strive to make it as calm as
possible.  Here, defendant’s decision to
add to the existing atmosphere of an emer-
gency room by voluntarily engaging in a
loud, obnoxious, and violent course of con-
duct without reason or medical excuse
would itself create a sufficient risk of addi-
tional public inconvenience to sustain her
conviction under the statute.

[8] ¶ 23.  We also reject defendant’s
contention that the State failed to adduce
evidence that would prove defendant was
aware that her conduct would create a risk
of public inconvenience or annoyance. De-
fendant was charged with recklessly creat-
ing a risk of public inconvenience or an-
noyance.  Our disorderly conduct statute
is directly based on the Model Penal Code.

See Read, 165 Vt. at 147, 680 A.2d at 948.
We have expressly endorsed the Model
Penal Code’s definition of recklessness,
which states:

A person acts recklessly with respect
to a material element of an offense when
he consciously disregards a substantial
and unjustifiable risk that the material
element exists or will result from his
conduct.  The risk must be of such a
nature and degree that, considering the
nature and purpose of the actor’s con-
duct and the circumstances known to
him, its disregard involves a gross devia-
tion from the standard of conduct that a
law-abiding person would observe in the
actor’s situation.

State v. Brooks, 163 Vt. 245, 251, 658 A.2d
22, 26 (1995) (quoting State v. O’Connell,
149 Vt. 114, 115 n. 1, 540 A.2d 1030, 1031
n. 1 (1987) (quoting Model Penal Code,
§ 2.02(c))).  The qualitative nature of the
risk, that is to say, whether the risk is
‘‘substantial and unjustifiable’’ in light of
the nature, purpose and circumstances of a
defendant’s conduct, is measured from an
objective standpoint.  See id. at 251, 658
A.2d at 26–27.  Whether a defendant actu-
ally perceives that risk, however, is a sub-
jective inquiry.  Id. (‘‘Recklessness re-
quires a conscious disregard of the risk.’’).
The trial court characterized the risk of
public inconvenience from defendant’s ac-
tions as ‘‘substantial and unjustifiable,’’ a
conclusion based, in part, on the fact that
the disturbance occurred in a place where
ill and injured people seek medical treat-
ment.  From an objective standpoint, it is
reasonable to conclude, as the trial court
apparently did, that any additional, and
unnecessary physical outbursts would fur-
ther distress vulnerable patients and risk
distracting staff in its attempt to provide
professional care.  We agree also that if
defendant was, in fact, subjectively aware
of this risk and behaved in this fashion
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that that behavior would constitute ‘‘a
gross deviation from the standard of con-
duct that a law-abiding person would ob-
serve in the [same] situation.’’  Id. at 251,
658 A.2d at 26.

¶ 24.  We conclude that the trial court
also properly analyzed defendant’s subjec-
tive awareness of that risk, as required for
the mens rea of recklessness.  The trial
court characterized the risk of public an-
noyance and inconvenience as ‘‘a risk
about which any person would have been
aware.’’  The trial court then concluded
that ‘‘[d]efendant’s ignoring of that sub-
stantial risk was consequently a gross de-
viation from the standard of conduct that
any law abiding person would have ob-
served under the same circumstances.’’
Although the trial court did not expressly
state that defendant was subjectively
aware of the risk her behavior created, it
is obvious that the trial court concluded
that she was.  First, the trial court noted
that ‘‘any person would have been aware’’
of the risk;  it did not say that anyone
should have been aware as the court would
have if it were merely applying the lesser
criminal-negligence standard.  Coupled
with trial court’s conclusion that ‘‘defen-
dant’s ignoring’’ of the risk, which implies
an active disregard rather than a mere
unawareness, was a gross deviation from a
reasonable standard of conduct, it is plain
that the trial court believed that defendant
was aware of the risk of disturbance creat-
ed by her behavior.

¶ 25.  Contrary to defendant’s assertion,
the State presented more than enough cir-
cumstantial evidence to conclude beyond a
reasonable doubt that defendant was con-
scious of the risk.  See Cole, 150 Vt. at
456, 554 A.2d at 255 (‘‘Intent is rarely
proved by direct evidence;  it must be in-
ferred from a person’s acts and proved by
circumstantial evidence.’’);  cf. Farmer v.
Brennan, 511 U.S. 825, 842, 114 S.Ct.

1970, 128 L.Ed.2d 811 (1994) (holding in
applying criminal law recklessness stan-
dard to Eighth Amendment violations that
fact finder may infer subjective knowledge
of a risk from circumstantial evidence and
that such an inference is permissive, not
mandatory).  As we have observed, the
conduct giving rise to the criminal liability
is confined to that which was charged.
Thus, in this case, the actions that may
constitute the basis for the disorderly con-
duct conviction are those that occurred
inside the hospital.  Defendant’s conduct
during the events leading up to the hospi-
tal visit, however, are probative with re-
spect to her mental state at the time of the
alleged disorderly conduct.  The trial
court found that, upon arrival at the hospi-
tal, defendant refused to get out of the
police cruiser for treatment.  One of the
police officers who brought defendant
through the emergency room as she con-
tinued to resist testified to observing medi-
cal staff, meaning that the trial court could
reasonably conclude that defendant’s ongo-
ing outbursts had the potential to disrupt
patient care.  The other officer testified
that defendant’s screams and shouting
echoed throughout the emergency room.
The same officer testified that defendant
went limp outside the door to the safe
room and officers had to drag her in and
up onto the bed.  The officers testified
that defendant’s behavior inside the hospi-
tal was largely a continuation of disruptive
and combative conduct in which she had
engaged while being transported and since
her encounter with the police under the
bridge.  On the basis of this testimony,
and defendant’s continuing conduct once
inside the so-called safe room, the trial
court could reasonably infer that defen-
dant was aware of the substantial and
unjustifiable risk of public inconvenience
or annoyance created by her behavior and
thus consciously disregarded it.  We
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therefore affirm defendant’s conviction for
disorderly conduct.

II

[9] ¶ 26.  Defendant also appeals her
conviction for cruelty to a child.  Defen-
dant argues that the evidence did not sup-
port the trial court’s conclusion that the
environment under the bridge was danger-
ous and unhealthy, but instead proved a
speculative risk of harm that is insufficient
as a matter of law to establish criminal
liability under 13 V.S.A. § 1304.3  Defen-
dant also contends that the court erred in
its application of the requisite mens rea.
We disagree.

¶ 27.  Criminal cruelty to a child under
the relevant statute occurs when:

A person over the age of 16 years,
having the custody, charge or care of a
child under 10 years of age, who willfully
assaults, ill treats, neglects or abandons
or exposes such child, or causes or pro-
cures such child to be assaulted, ill-
treated, neglected, abandoned or ex-
posed, in a manner to cause such child
unnecessary suffering, or to endanger
his or her health TTTT

13 V.S.A. § 1304.  Defendant was specifi-
cally charged with violating this statute by
‘‘willfully caus[ing] [her son] to be neglect-
ed or exposed in a manner to endanger his
health.’’

¶ 28.  Defendant first disputes the trial
court’s conclusions that the environment
was dangerous and unhealthy and that de-
fendant’s son was left unsupervised.
Based on the officers’ testimony, the court
concluded that the area adjacent to the
bridge abutment was ‘‘by any observable
standard dangerous and unhealthy for any

child, especially one who was not yet five
years of age.’’  The court’s findings with
regard to the lay-out of the area around
the bridge and its physical condition are
factual and, thus, subject to a deferential
standard of review.  See Vargas, 2009 VT
31, ¶ 18, 185 Vt. 629, 971 A.2d 665.  We
conclude that the record contains more
than enough evidence to establish that the
bridge abutment was, in fact, ‘‘dangerous
and unhealthy.’’

¶ 29.  As the officers testified, the area
contained broken glass, feces, and urine.
The area also was directly adjacent to a
brook, access to which was unimpeded by
any protective barrier.  The officers testi-
fied that, when they arrived, the child was
without a shirt and barefoot.  The officers
testified that defendant did not notice their
approach or that her child had wandered
away;  instead her attention remained
fixed on her companion.  Even if defen-
dant had been aware of her child’s move-
ments in this obviously dangerous area,
the trial court concluded she would have
been unable to assist him, if needed, be-
cause of her inebriation.  This was a con-
clusion based on testimony of the officers,
who indicated that defendant was so intox-
icated that she was unsteady and incapable
of even placing shoes on the child’s feet.
Because defendant did not and could not
adequately supervise her son in this envi-
ronment filled with potential hazards, it
was reasonable for the trial court to con-
clude that it was, in fact, a dangerous and
unhealthy area and a dangerous and un-
healthy situation.

[10] ¶ 30.  Defendant nevertheless ar-
gues that that danger constitutes merely a
speculative risk of harm not covered by
the statute.4  More specifically, defendant

3. The trial court’s order erroneously refers to
13 V.S.A. § 1305.  The statute regarding child
cruelty, as charged here, is 13 V.S.A. § 1304.

4. We decline to consider the State’s argu-
ment—raised for the first time on appeal—
that this Court should consider whether de-
fendant caused the child ‘‘unnecessary suffer-
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argues that the risk of injury and the
severity of any potential harm were too
low to be considered criminal under the
statute.  Again, we cannot agree.

[11, 12] ¶ 31.  Whether the conduct is
legally sufficient to trigger criminal liabili-
ty is a question of statutory interpretation
that we review de novo.  See Therrien,
2011 VT 120, ¶ 9, 191 Vt. 24, 38 A.3d 1129.
Subject to proof of certain other elements,
the statute criminalizes willful neglect or
exposure of a child in a defendant’s care
‘‘in a manner TTT to endanger his or her
health.’’  13 V.S.A. § 1304.  ‘‘Endanger’’
means ‘‘to put to hazard;  to bring into
danger or peril.’’ Webster’s International
Dictionary 843 (2d ed.1961);  see also Web-
ster’s New Collegiate Dictionary 375
(1977).  ‘‘Danger,’’ in turn, refers to ‘‘expo-
sure or liability to injury, pain, or loss.’’
Webster’s New Collegiate Dictionary 287
(offering—appropriately—the usage exam-
ple ‘‘a place where children could play
without [danger]’’).  We therefore con-
clude that ‘‘the term refers to a potential
or possibility of injury.  The term does not
refer to conduct that will result or actually
results in harm, but rather to conduct that
could or might result in harm.’’  People v.
Collins, 214 Ill.2d 206, 291 Ill.Dec. 686, 824
N.E.2d 262, 266 (2005).  Here, the trial
court found that the location under the
bridge was inherently dangerous because
it contained, among other hazards, broken
glass and feces and an easily accessible
brook.  The threat to the child’s health
was sufficiently concrete.  The risk, which
might include everything from lacerations
to infection to drowning, also was suffi-
ciently severe.  We have no difficulty

agreeing with the trial court’s conclusion
that defendant endangered the child by
bringing him to this dangerous place and
then ignoring him.

¶ 32.  With respect to the mens rea
requirement, defendant is partially correct
in her assertion that the trial court erred
in its statutory analysis.  The court relied
on its own grammatical analysis and our
holding in In re Greenough, 116 Vt. 277, 75
A.2d 569 (1950), to conclude that only de-
fendant’s actions in exposing or neglecting
her child needed to be willful and that the
result of those actions—that a child’s
health be endangered or that a child suffer
unnecessarily—was a wholly separate ‘‘ele-
ment’’ of the crime apparently not subject
to any requisite level of criminal intent.5

Nevertheless, the trial court also conclud-
ed beyond a reasonable doubt that, if
knowledge were a requirement, defendant
was aware of the conditions that endan-
gered her child.  It is on this latter basis
that we affirm.

[13] ¶ 33.  Under the relevant portion
of the statute, a person is guilty of cruelty
to a child when she ‘‘willfully TTT neglects
TTT or exposes such child TTT in a manner
TTT to endanger his or her health.’’  13
V.S.A. § 1304.  As defendant properly
notes, the latter portion is an adverbial
phrase, modifying the act of neglecting or
exposing a child.  An adverbial phrase:

describes a verb, an adjective, or adverb.
To find out if a prepositional phrase is
functioning as an adverbial phrase, see if
it answers one of these questions:
‘‘Where?’’  ‘‘When?’’ ‘‘In what manner?’’
‘‘To what extent?’’

ing’’ rather than endangering his health.  De-
fendant was charged with conduct that
caused the child ‘‘to be neglected or exposed
in a manner to endanger his health.’’  When
specific conduct is alleged in the charging
document, the State is bound by those allega-

tions.  State v. Kolibas, 2012 VT 37, ¶ 14, 191
Vt. 474, 48 A.3d 610.

5. As we explain below, the portion of the
statute relating to ‘‘danger’’ refers to a man-
ner of exposing or neglecting and not a specif-
ic result.
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In re Arnold, 471 B.R. 578, 602 (Bankr.
C.D.Cal.2012) (quoting Rozakis, English
Grammar for the Utterly Confused 103
(2003)).  As such, it is not an unrelated
element but rather one that must be un-
derstood in relation to the verbs it modi-
fies:  It therefore defines the manner or
scope of neglect or exposure that consti-
tutes the proscribed conduct.  The phrase
‘‘in a manner to endanger’’ can have no
meaning independent of the verbs it modi-
fies in this statute.  Nor can the verbs as
used in this statute be understood without
reference to the modifying phrase.  See
United States v. Ron Pair Enterprises,
Inc., 489 U.S. 235, 241, 109 S.Ct. 1026, 103
L.Ed.2d 290 (1989) (interpretation of stat-
ute ‘‘mandated by the grammatical struc-
ture’’).  The proscribed act, then, is not
simply neglecting or exposing;  it is ne-
glecting or exposing in a specific manner:
in a manner to endanger the child’s health
or welfare.  To trigger criminal liability,
the mental state that must accompany this
unitary act is willfulness.  See Flores–Fi-
gueroa v. United States, 556 U.S. 646, 650,
129 S.Ct. 1886, 173 L.Ed.2d 853 (2009)
(noting that ‘‘[a]s a matter of ordinary
English grammar, it seems natural to read
[a] statute’s [mens rea element] ‘knowing-
ly’ as applying to all the subsequently list-
ed elements of the crime’’);  see also Unit-
ed States v. X–Citement Video, Inc., 513
U.S. 64, 115 S.Ct. 464, 130 L.Ed.2d 372
(1994);  Liparota v. United States, 471 U.S.
419, 105 S.Ct. 2084, 85 L.Ed.2d 434 (1985).

[14] ¶ 34.  That is not to say, however,
as defendant urges, that the statute crimi-
nalizes only acts the conscious object of
which are to endanger or harm a child.
We have long acknowledged that willful
conduct is, at a minimum, conduct under-
taken ‘‘intentional[ly] and by design, as
distinguished from that which is thought-
less or accidental.’’  Town of Fletcher v.
Kezer, 73 Vt. 70, 71, 50 A. 558, 558 (1901);
see State v. Parenteau, 153 Vt. 123, 127,

569 A.2d 477, 480 (1989) (standard of will-
ful conduct satisfied when conduct under-
taken ‘‘consciously and purposefully’’).  As
a logical matter, to intentionally and de-
signedly—or consciously and purposeful-
ly—expose or neglect a child in a manner
that endangers that child, a defendant
must have some knowledge of those dan-
gerous conditions.  See Flores–Figueroa,
556 U.S. at 650, 129 S.Ct. 1886 (‘‘Would we
apply a statute that makes it unlawful
‘knowingly to possess drugs’ to a person
who steals a passenger’s bag without
knowing that the bag has drugs inside?’’).
We conclude that it is sufficient that a
defendant consciously and purposefully
cause a child to be exposed to conditions
that she knows endanger his health.  Ac-
cord People v. Jordan, 218 Ill.2d 255, 300
Ill.Dec. 270, 843 N.E.2d 870, 879 (2006)
(state ‘‘required to prove that defendant
knew he was endangering the life or health
of his child when he left her alone in his
vehicle’’ when defendant charged with will-
fully causing or permitting a child to be
endangered).

¶ 35.  Here, there was ample evidence to
support the trial court’s inference that de-
fendant was subjectively aware of the haz-
ards present under the bridge and then
exposed her son to them.  Chief among
them, the trial court observed that the
conditions were apparent and obvious to
anyone.  There is no suggestion that de-
fendant accidentally or thoughtlessly took
her son to an area she knew to be danger-
ous.  The trial court could reasonably con-
clude on the basis of the evidence that
defendant willfully caused her son to be
neglected in a manner to endanger his
health.

¶ 36.  Defendant asserts that to affirm
her conviction on the basis of this record
would mean that ‘‘every parent who inad-
vertently allows a child to wander twenty
feet barefoot in an area where there may
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be some hazards on the ground would be
subject to prosecution.’’  This argument is
premised on an inaccurate description of
the alleged criminal conduct, which was
much broader than what defendant recites.
The State did not allege, and the trial
court did not conclude, that defendant ‘‘in-
advertently allow[ed]’’ her child to wander
in a potentially hazardous area.  Rather,
the trial court found not only that defen-
dant deliberately brought her child to the
bridge—despite previous arrangements for
him to remain in the care of another adult
in a safe environment—but also that de-
fendant did so with the knowledge that the
area was unsanitary and hazardous.  At
some point, defendant became so intoxicat-
ed that she could not properly supervise
him.  While at the bridge, she was so
engrossed in a sexual liaison that she did
not realize her son had walked off toward
the police.  Nor does defendant’s charac-
terization of the environment as one
‘‘where there may be some hazards on the
ground’’ accurately jibe with the conditions
under the bridge.  Glass, feces and trash
littered an area adjacent to a brook to
which her young child had unfettered ac-
cess.  Thus, our conclusion that defen-
dant’s conduct satisfies the requirements
of 13 V.S.A. § 1304 is not based on behav-
ior that is mere inadvertence or exposure
to a vague, unforeseeable hazard.  More-
over, defendant’s own argument with re-
spect to the applicability of the requisite
mens rea contradicts the notion that our
holding will lead to limitless prosecutions
of hapless parents.  In this case, the child-
endangerment statute was applied to de-
fendant’s specific course of willful conduct,
which posed a real, immediate danger to
the child’s welfare.

Affirmed.
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Background:  Neighbors sought judicial
review of zoning board of adjustment’s
(ZBA) grant of construction permit to
property owners to construct buildings
used to process timber. The Superior
Court, Environmental Division, 2011 WL
740704, Merideth Wright, J., determined
that buildings were farm structures ex-
empt from local zoning regulation. Neigh-
bors appealed.

Holding:  The Supreme Court, Burgess,
J., held that buildings on farm used to
process timber into lumber were farm
structures exempt from local zoning regu-
lation.

Affirmed.

Zoning and Planning O1243

Certain buildings on farm used to pro-
cess timber into lumber qualified as ‘‘farm
structures’’ exempt from local zoning regu-
lation, where statute placing limitations on
municipal bylaws exempted from local zon-
ing regulation buildings used for carrying
out ‘‘practices associated with’’ farming,
and processing lumber from timber har-
vested on site and using it for farm related
purposes were practices long and intimate-
ly associated with farming in Vermont.  24
V.S.A. § 4413(d)(1).
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