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DISTRICT OF VERMONT
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Standard Registe: Company, Inc.
Dean McLaughlin

OPINION AND ORDER

Plaintiff John A. Burt ("Burt") brings this tort and
contract action against his former employer, Standard Register.
Company, Inc. ("Standaxd Register"), and Dean McLaughlin
( "McLaughlin"), a Standard Register employee. Standard Register
end ucLagghlin have'moved for summery_judgment on each of Burt’s
claims. For the reasons that follow, Standard Registez?e motion
on Counts II, IV, V, and VI of the complaint is granted and
Standard Register’s motion on Count I is denied. McLaughlin‘s
motion on Count IIX is denied.

BACKGROUND1 )

Burt began work as a collator operator with Standard
Register in May, 1986. At the time Burt began work, Standard
Register outlined the terms of his employment and gave him an

! This background statement was gleaned from various
representations set forth in the court’s file. 1Its sole purpose
is to assist in framing the issues hefore the court. It does
not represent findings of fact, which must be established at
trial in the customary manner.
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'readingu ‘NBITBBR TBIB HANDBOOK NOR ANY PROVISION OF THIS

employee handhook which contained a disolaimer in bold type

WDBOOK 18 AN mmmnr CON'.‘I.'RACT OR m OTHER mx O!’

CONQRACT * Burt signed a statement that ne had read the hand-:Omu"

book. v Colren

In early 1988, Standard Register adoptéd a gmok;ng“;,i%
policy and thereby became a smoke-free workplace in acpordance
with the provisions of 18 V.S.A. Sections 1421-1428. Despite
the company’s adoption of the policy, which significantly
reﬂuced the freedom of its employees fo smoke tobacco,.many
employees continued to smoke where and when they pleased. .Bnrt
made several attempts to get the company to enforce the policy,
but, after being rebuffed, he hecame frustrated and reported _ '
Standard Register’s noncompliance to the Vermont Department of
Health. A Standard Register supervisor later told Bu:;Othq .
company knew Burt had “turned it in* ﬁo the Department of '
Health.

During the course of his employment, Burt and other
employees regularly teased a co-worker, Shirley Pellétier, for
greatly exceeding her production quotas. In August, 1990,
Pelletier found that someone had destroyed the lock on her
locker, which was the property of Standard Register. The
company investigaped the incident and elicited statements from
employee Chris Scherer and defendant McLaughlin that each had
seen Burt striking the lock with a hammer. Shortly after .

obtaining the statements of Scherer and McLaughlin, the company,

2
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‘the-job harassment of Pelletier, £Lred Buzt.,‘;

citing ‘Burt’s deatruction of company property as well as hi o

Burt denies destroying the lock and claima Mcbaughlin o
lied about Burt's involvement in the incident. According to"

Burt, McLaughlin had a motive to lie becauae Burt had once .
complained to Standard Register management about McLaughlin’s’;
allegedly substandard work practices. In support of his claim ‘
that McLaughlin lied, Burt maintains that Sche;er has admitted
to him not seeing Burt strike the lock and belng‘coerced.by.,
Standard Register into signing a statement to the offect that he
did. Burt also claims that someone? once told him that - L
McLaughlin was out to “get him' for complaining about Mcnaughlinr
to management. | | ‘

In October, 1990, Burt filed this action in Addison

(Ve:mont) Superior Court, bringing claims of wrongful discharge,

breach of conttact,'defamatidn, defamation‘by self-publication,
and negligence against Standard Register. Standard Registex
removed the action to this court on diversity grounds. Burt
amended the complaint to add a defamation claim against
McLaughlin. Standard Register and McLaughlin moved for.summ;rxr
judgment on all counts. We consider these motions below. |
DISCUSSION
I. Jurisdiction
A United States district court has jurisdiction over

matters where the parties are citizens of different states and

2

Burt cannot remember the name of this person.

3
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tha amount in controversy exceeds sso 000. 28 v. 5. C. § 1332(a). L

Standard Register is an Ohio corporation ‘and its principal placai»g%

of businass is also Ohio. McLaughlin is a citizen of New York._,_.

Burc is a citizan of varmont and seeks damages in excess o£ =
§950,000. Therefore, we have jurisdicgion.
n. Standard of Review |

We will grant summary judgment when there Ls no‘;w
genuine issue of materialvfact énd when, based upon factS-hotfin _
dispute, the moving party is entitled to judgment as. a matten»éfn,
law. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 8. Ct.
2548, 2552-53 (1986). In assessing the record, we must draw all
reasonable 'inferences and resolve all ambiguities in favor 6£
the non-moving party. Dister v. gont;negtal Group, ;nc., 859
F.2d 1108, 1114 (2d Cir. 1988). A dispute regarding a material
fact is genuine if the evldence is such that a reasonable jury .
could return a verdict in favor of the non-moving party. o
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct.
2505, 2510 (1986). However, we will enter judgment against a :
non-moving party who fails to ‘make a showing sufficient to-
establish an element essential to that party’s case on whichl
that party will bear the burden of proof at trial. Celotex,‘los
§. Ct. at 2552.

III. Defendants’ Motions for Summary Judgment

A. Count I - Wrongful Discharge

In Count I of the complaint, Burt alleges Standard
Register discharged him in retaliation for complaining touthe
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Department of Health about the company’s fa;lurejtpvab;dp,byfitﬁ‘jv“

smoking gdliéy‘And thé£<£his'hiéchérge was 80 ééhﬁé&f}j%b pubiic‘{;

policy that it was wrongful. Standazd Register moves to diemisa
the count on the ground that . 1t fails to state a claim upon

which relief can be granted. 1In deciding such a motion :q o

dismiss we are‘to'preaume all factual allegations of tba'pdﬁf_‘“:

plaint to be true and draw all regeonable inferences in favor of

the non-moving party. Miree v, DeKalb County, 433 U.S5. 2490, 97

S. Ct. 2490, 2492 n.2 (1977).

Barring the existence of an employment éontractnfor“auﬂ

specific term, an employer may dismiss an employee at &ny tinme,
with or without cause, unless theré ;q a clear and compelling
public policy against the reason advanced for the disgbérgg:‘5(
Jones v. Keogh, 137 Vt. 562, 564, 409 A.2d 581 (1979). For
purposes of the exception to the at-will employment doctrine,
the definition of a clear and compelling public policy is very
broad and need not be legislatively defined. Payne v.

ndaal, 147 vt. 488, 493, 520 A.2d 586 (1986). Public policy
is the community common sense and common conscience, extended
and applied throughout the state to matters of public morals!_
public health, public safety, public welfare, and the like. 1Id.
at 492-93 (quoting Pitteburgh, Cincinnati, Chicago & St. Louis
Rallway v. Kinney, 95 Ohio St. 64, 68-69, 115 N.E. 505, 507
(1916)). |
! Viewing Buxt's allegations as true, we infer Standard

Register fired him because he reported the company’s occupa-




tional safety and health law violations to state regulatozs.; Wa
believe that there exists a sufficiently strong publlc Lntereat
in enforcing and upholding the laws that an employer'’s discha:ge
of an employee in retaliation for his or her efforts to bring
that employer into compliance with health laws is so contrary to
our society’s concern for providing equity and justice that
there is a clear and compelling public policy against it.  See
id. at 494. Accordingly, in Vermont, the public policy excep-.
tion allows such an aggrieved individual to bring a wrongful:

discharge action against his or her employer.?

3 The following cases specifically establish a common law’

exception to the doctrine of employment at-will for whistle
blowers: Harless v. First Nat. Bank, 162 W. Va. 116, 246 S.E.2d
270 (1978) (state and federal consumer credit and protection
laws); Palmer v. Brown, 242 Kan. 893, 752 P.2d 685 (1988)
(medicaid billing practices); Palmateer v. International

Harvester Co., 85 Ill.2d. 124, 421 N.E.2d 876 (198l1) (revealing
criminal practices of fellow employee), reeley v. M
o r , 49 Ohio 8t. 3d 228, 551 N.E.2d

981 (1990) (public policy must be enunciated in statute). These
cases may be distinguished from those that protect employees who
are fired for refusing to perform illegal acts on their em-
ployers’ behalf. ee, e,9., Petermann v. Internaticnal
Brotherhood of Teamsters etc., 174 Cal. App. 2d 184, 344 P.2d 25
(1959) (refusal to commit perjury).

In addition, in Parker v. T Chemicals, Inc,, 236 N.J.
Supexr. 451, 566 A.2d 215 (1989) the court, in interpreting New
Jersey’s whistle blower statute as affording relief to a corpor-
ation’s discharged in-house counsel, noted that the outcome
would have been no different under the State’s common law that
pre-existed the whistle blower statute.

The courts in Bzlla v. Gambro, Inc., 145 Ill.2d 492, 584
N.E.2d 104 (1991) and Campbell v. Eli Lilly & Co, 413 N.E.2d
1054 (Ind. Ct. App. 1980) on the facts before them, specifically
refused to create common law exceptions to the doctrine of
employment at-will for whistle blowers. Like Parker, 566 A.2d
at 215, Balla involved a corporation’s discharged in-house
counsel, but focused more on the attorney-client relationship
than on the propriety of applying the public policy exception to

6
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scandaxd Register axgues the Smoking in the WOxkplac

Whaw, 18 V B A. Sections 1421-1428, ‘neither expresaly noz

impliedly gives Burt. the right to bring a wrongful dilcharqe hf"

claim. While we agree the law does not. create either an; expxg,g R

or melied private right to bring an action in- court, we do not *ﬂ

believe this extinguishes a dismissed whistle blower’s common -
law right to bring a wrongful discharge claim. See id., at: 493
(statutes may modify at-will employment doctrine but such. -

modifications are separate from any public policy exception)yﬁ ~%"'

Thus, unless the law preempts Burt‘s common law wrongfu}AdLs:_;
charge claim, he is free to bring it here. See id. at 494
n.xd ' ' D .
’ The common law is changed by statute only if the
statute ovarturns the common law in clear and unambiguous -
lanquage, or 1f the statute is clearly inconsistent with the
common law, or the statute attempts to cover the entire aubject
matter. Langle v. Kurkul, 146 Vvt. 513, 516, 510 A.2d 1301
(1986) (citing E.B. & A.C. Whiting Co. v. City of Burlington,
106 Vt. 446, 464, 175 A. 35, 44 (1934)). In the instant éaae_,

whistle blowers. The Balla court, unlike the Parker court, was
not able to reconcile the roles of whistle blower and attorney
and ruled in the way it determined would maximize in-~house
counsel loyalty to clients. In Campbell, the court was faced
with a legal landscape that did not recognize the existence of a
public policy exception to the at-will doctrine. Thus, 1
is factually distinct from the instant case, where the Vermont
Supreme Court has already found the exception exists.

4 At trial, it will be Burt’s burden to prove that his .
firing was motivated by his efforts to force Standard Register
to comply with the Smoking in the Workplace Law, not some other
legitimate reason. .
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the statute does not contain any unambiguous lnnguagq‘gp:ég;oa,‘7g

‘ing a wrongful discharge claim and even iflfheté‘kefé”;ﬁéhiin_77~-5

anmbiguity, we would construe it in favor of the common. law rule.

Inze S.B.L., 150 V&, 294, 303, 553 A.2d 1078 (1968). Noris

the statute, which merely ampowers the Commissioner of Health tov
1nstitute a superior court action on the aggrieved employee 8 .
behalf, inconsistent with the employee'’s bringing a wrongful
discharge claim. Where a statute provides a remedy mnat is N
analogous to that provided in the common law, ‘such atatutoryﬁ”f”'
remedy is merely cumulative and does not preempt ﬁgg;bommqn law.
Tucson Gas & Electric Co. v, Schantg, 5 Ariz. App. 511, 428 P.2d
686 (Axiz. Ct. App. 1967). Therefore, Burt'’s wrongful discharge -
claim is not preempted by 18 V.S.A. Section 1427. StgnQQ:d
Register’s motion to dismiss Count i will be denied. A

B. Count II - Breach of Contract N ’

In Count II of the complaint, Burt alleges that B
Standard Register breached its express and implied employment .
contract with him when it failed to adhere to company termina-
tion procedures and acted with malice in firing him. An em-
ployer can, either by express language ox clear’implication,;
alter the usual at-will nature of its employment contracts.
Benoir v. Ethan Allen, Inc., 147 Vt. 268, 270, 514 A.2d 716

(1986) (citing Drzewiecki v. H & R Block, Inc., 24 Cal. App. 3d
695, 703, 101 Cal. Rptr. 169, 174 (1972)). In determining

whether there exists an implied-in-fact promise for something

other than an at-will arrangement, courts have considered a




variety cf factoxs, 1nc1udinq the personnel polioiea or prac—f‘
tices of the amployer. ;g. (quotlng Pugh v, §g g g;gﬂg;,_a_g_l g
_Jn;L, 116 Cal App. 3d 311, 327, 171 Cal. Rptr. 917, 925
(1981)).

Burt argues that provisions in the personnel mnnualv,w
furnished him by Standard Register foreclosed the company 8 _
right to fire him without cause. In oxder for the terms of.a‘v
personnel manual to alter the prevailing at-will natuxe_ofi ‘
employee contracts, the relevant terms must be bargained5for'and'
the parties must have agreed to make those terms a part,of”;heb
employee’s employment agreement. Larose v. Agway. Inc., 147'Vt.
1, 3, 508 A.2d 1364 (1986). The evidence is that Burt did not
receive the manual until after he was hirxed and had started
work; he could not have bargained for any of the manual’s
provisions, nor could he and sgandard Register have expressly v
agreed to any such terms. 1In addition, the personnel manﬁal .
unequivocally disclaimed that it was contractual in nature.
Therefore, Burt has not met his burden of proof with respect to
whether the personnel manual created a contract. _

Burt'’s argument that personnel policies and practlggs
posted on Standard Register bulletin boards altered the at-will
nature of his employment is similarly flawed. Burt has produced
no evidence that such policies and practices were the basis of
any bargain between him and the company: oﬁ the other hand, the
company has produced evidence that it was free to, and in fact

did, unilaterally modify these posted policies. Therefore,

(Rev. 8/82) . B IR .
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‘Burt, See id.

these. ptoviaions cannot heatow contractual proteotiona upon

‘Finally, Burt argues that by firing him, scandurd

inaqiater breached the implied covenant of - good faith and taLr

dealing of its contract with him. Aan implied covenant of;goodv
faith and fair déaling prevails in every dontraqt’and opéqueg
to prevent the parties from doing anything to injure or destroy
the rights of the other party to receiﬁe the benefits oifpha' {-
‘agreement. ont de Nei g _and ’ 126*Vttfw '€'
206, 209, 226 A.2d 903 (1966). In a pure at-will ._amp'lomen_t,,v ‘
contract, where all the employee has bargained for is a rela-
tionship in which he or she can be terminated at any time, with
or without cause, the implied covenant of good. faith has little
effeét as there axe few, if any, c&ntractugl benefits for fhe |
implied covenant of good faith to protect. ‘Thus, barring a
clear and compelling public policy against the dLscharge or ﬁ -
statutory exception to the at-will doctrine, no amount of bad
faith, malice, and retaliatory motive on the part of the employ-
er would afford relief to an aggrieved discharged at-will
employee. Jones, 137 Vt. at 563-64.

On the other hand, if the employer’s motives for
dismiseing an employee are relevant either to the nature of, or
the benefits received under, the contract the implied opligation
of good faith comes into play. For instance, where an em-

ployee’s continued employment is contingent upon "satisfactory

i
3

performance," the employer is bound by a duty of good faith in

10




making the determination of whether or not the“émployeev£§.7f'

performing satisfactorily. Ploof v. Brooks Drugs, Inc., Civ. '

No. 89-270, elip op. at 7 (D. Vt. August 28, 1991) (Coffrin, = =

‘J.). ‘0xr, when gn-emp;qyeg‘s_banaion benefits depqqd,pnmwhggngx,;;f

or not cause existed for the emplpyee's‘dismissa;. the employer.

is bound by a duty of good faith in determining whether such . = . ..

cause exists. Ainsworth v. Franklin County Cheese Coxp., 156ﬁ'
vt. 325, 330, 592 A.2d 871 (1991); gee also Fortune v. Natiopal -

Cash Register Co., 373 Mass. 96, 364 N.E.2d 1251 (1977). = ' "

Here, Burt has not produced sufficient proof-that-he- .-
was anything other than a pure at-will employee or that he did
not receive all the benefits and protections he bargained :orf"'
under his agreement with Standard Register. Acco;dingly,
Standard Register’s motion for summary judgment on Burt's
contract claim, including its implied covenant qf good faitymgqq N
fair &éaling portion, will be granted. . B

C. . Counts III and 1V - Defamation

Burt alleges that McLaughlin (Count III) and Standard
Register managers (Count IV), defamed® Burt by publishing and
republishing McLaughlin’s statement that Burt had damaged

.

company property and that a Standard Register supervisor also

® The elements of a defamation action in Vermont ares 1) a-
false and defamatory statement concerning another; 2) some
negligence, ox greater fault, in publishing the statement; 3) .
publication to at least one third person; 4) lack of privilege
in the publication; 5) special damages, unless actionable per .
se; and 6) some actual harm so as to warrant compensatory

damages. Crump v. P & C Food Markets, Inc,, 154 Vt. 284, 291,
576 A.2d 441 (1990). o

11

_ *
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defamed Burt by calling Burt a liar. In support of thelr

‘motions for summary judgment, defendants argue their statemente

either were not published or wexre conditionallyup:iviléged,»!;

Otherwiae‘defamatory statements publiahed ih»q?dérqioﬂii '

protect one’s legitimate business interests are conditionally

privileged. Lent v. Huntoon, 143 Vt. 539, 548-49, 470 A.2d 1162

(1983). As noted, the privilege is only conditional: the _
privilege may be defeated by a showing by clear Qnd convincing -
proof that the statement was uttered with either implied or-
actual malice or that defendants abused the privilege.; ;g.,' »
Implied malice means defendants published a statement knowing it
was false or with reckless disregard for its truth. Actual
malice means defendants’ conduct manifasteﬁ persona; ill will,
fecklese or wanton disreg&rd ;f Buxt’'s rights, or ﬁhat defend-
ants acted under circumstances evidencing insult or opp:ess;on.
Crump, 154 Vt. at 293. Burt concedes that both ﬁcLanghliﬁ's-énd
Standard Register’s statements were conditionally privileged but
argues defendants either acted with malice or abused the priv-
ilege.

The privilege notwithstanding, Burt may recover
against McLaughlin for defamation if he proves McLaughlin ma&e

the statement, knowing it was false. The admissible evidence®

¢ Burt'’s deposition testimony that Scherer reported having

been coerced by Standard Register and an unknown person had
stated McLaughlin was "out to get" Burt are hearsay and there-
fore inadmissible for purposes of summary judgment. Merrill
Theater Corp. v. Sack Theaters, Inc., Civ. No. 86-273, slip op.
at 14 (D. Vt. November 12, 1991) (Coffrin, J.). .

12

=
3




‘on this clain consists of McLaughlin’s testimony that he ]
'Burt hammexing on £he lock and Burt?s,éharply contrasting. . .

testimony that he did not hammer on the lock. ?kug; thfdﬁf9:'ﬂ?”'
mination of the,ultimate queq;ionv;s dependent on pp;assessmeﬁt_,r;.

of the relative oredibility of McLaughlin aud_Burt,;a,taak that

.the jury, not the court in a motion for summary judgment, must . .

undertake. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,106

8. Ct. 2505, 2513 (1986). Therefore, McLaughlin’s motion for. - -

summary judgment will be denied.’

To- recover- against Standard Register,-Burt must prove - - -

company officials acted either with implied or actual malice, or

abused the privilege. On the issue of implied~ma11ce,'there is -
no evidence® that Standard Register officials knew Burt had not =

destroyed the lock, but there is evidence that Standard Register

conducted a thorough investigation of the incident and elicited .

7 McLaughlin, citing Newton v, National Broadcasting Co.,
930 F.2d 662, 671 (9th Cir. 1990), cert. denied, 112 S. Ct. 192
(1991) argues a determination of actual malice requiring proof
by clear and convincing evidence cannot be predicated on the
fact findex’'s negative assessment of the speaker’s credibility
at trial, See also Boge Corp. v. Consumers Union of U.S., Inc.,
466 U.S. 485, 104 S. Ct. 1949, 1966 (1984). We do not take this
statement of the law to mean, however, that a jury, in weighing
the relative credibility of two eye witnesses to the same event,
cannot find the particular fact in question by clear and con-
vincing evidence. See id. (quoting Time, Inc. v. Pape, 401 U.S.
279, 91 8. Ct. 633, 637 (1971)) (credibility assessment suf-
ficient when alleged libel purports to be an eyewitness or other
direct account of events that speak for themselves).

Having denied MclLaughlin'’s motion for summary judgment,
there is no need to consider Burt’s timeliness argument. -

® As noted in note 6, supra, the evidence that Scherer’s
statement was coerced is inadmissible hearsay. '

13
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oonsistent statements as to Burt'’s culpability from two amploy- -

‘ees before it fired him. On the issue. oi ‘actual malica, whila

there is evidence that Standard Register was displeased: with 3
Burt for revealing the company's smoking law violations to the ..
State, thiavis:not sufficient to_p:ovq by clear and»convinp&ng
evidence that company officials harbored ill will tqﬁa:dé_ﬂnxtp
As for the conduct of Standard Register management at Burt'’s
exit_interview, what was said reflected only the unpleasant
aséecta of dismissing an employee for what was reasonably e
perceived to be unacceptable behavior, and was not malicious{ ” 
Finally, there is no evidence that company officials abused the .
privilege by publication outside the corporate organization..
See Crump, 154 Vt. at 294. Therefore, Burt has not presented
sufficient eﬁidence of either malice or abuse ofvthe privilege
to carry his burden and Standard Register’s motion f¢r'sgmmary
judgment on the defamation claim will be érantéd. R

D. Count V - Defamation by Self-publication

In Count V, Burt brings a claim of defamation by self~
publication. Defamation by self-publication results when a
discharged employee is forced to reveal to prospective amplgyers
the reasons he or she was wrongfully fired by his or her pre-
vious employer. Standard Register moves to dismiss the count
for failure to state a claim upon which relief can be graﬁted.

The Vermont Supreme Court has not addressed the exact
question of whether to recognize defamation by self-publication

as a tort cause of action. 'However, the court refused to

14
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w@hetherﬁénofhér béréon has circulated a élanderddsfféﬁafk}f.; l
‘themselves publish the slanderous remark. Crane v, Darling, 71
Vt. 295, 300, ¢4 A. 359 (1899). Although Crane is an old case

R

:xecognizefp cause of action for persons who, in 1nqui:;nq,qﬁ_t6;_’l

and the facts differ slightly from the instant qaqe,;we:bgligveu

it nevertheless fairly 1ndicétea how the vexmont_gupreme Cou;§:;l_»’

‘would rule on defamation by self~publication. Accordingly,

Burt’s defamation by self-publication count will be dismisaed

for failure to state a claim upon which relief can be ‘granted.® -

E. Count VI - Personal Injury Claims o

In Count Vi, Burt asserts he received physical and
emotional injuries as a result of baeing exposed to second-hand
tobacco smoke while wo;k;ng atVStandard Begister. >In.opposi-
tion, Standard Register argues th&t Vermont'’s Worker'é Combens&-
tion Law, 21 V.S.A. Sections 601-710, provides Burt’s exclusive
remedy for any such work-related injuries. o o

Vexrmont’s Worker’s Compensation Law provides that
“[i)f a worker receives a personal injury by accident arising
out of and in the course of his employment by an employer

subject to this chapter, his employer or the insurance carrier

shall pay compensation in the amounts and to the persons herein-

after specified....* 21 V.S.A. § 618. The rights and remedies
afforded by the Worker’s Compensation Law foreclose the right of

® This court has in the past relied on Crane to dismiss a
defamation by self-publication claim. See Moss v. Mutual of -

Omaha_Insurance Co., Civ. No. 89-183, slip op. at. 12 (D. Vt.
April 9, 1990) (Billings, C.J.). : .

15
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the injured employee to pursué‘bther :emediaa'againat tha_ﬁ
employer, 1nclnding ‘common ‘law’ peraonal 1njury claims.- éiw
V.8, § 622, The Worker 8 COmpansation Law is. remedial Ln

nature, and as such, we must: u.berally conetrue 1t 80 that we

'exclude no ‘injured employee unless the 1aw clearly 1ntends sunh

an exclusion of benefits. Montgomexy v, Brigge; Corp. , 142 Vt.
461, 457 A.2d 644 (1983). However, we cannot- overlook: the fact

that the law is not intended. aolely to safeguard the rights of
employeces: while it gives employees & remedy that is both _
expeditious and independent of proof of fault, it also enanrQQALy,
employers limited and determinate lisbility. Petraska v. .
National Acme Co., 95 Vt 76, 113 A. 536 (1921); Kittell v.
Yormont Weatherboard, Inc., 138 Vt. 439, 441, 417 A.2d 926 =
(1980) (citing Morrisseau v. Leqac, 123 Vt. 70, 76, 181 A.2d 53,
57 (1962)). |
The Vermont Supreme Court has taken a broad view of
what types of injuries are compensable under the law. The riqht
to benefit undexr the law, and thus, the applicability of the
exclusivity of remedy provision of 21 V.S.A. Section 622, depend
on one single test: was there a work-connected injury? ~51§;g;;.
138 Vt. at 441. Any time the human frame breaks down under
work-related strain the resulting condition is a covered injury.
Campbel) v, Heinrich Savelberg, Inc., 139 Vt., 31, 35, 421 A.2d
1291 (1980). ‘
Burt alleges that he suffered irritation and is at a

heightened future risk of contracting cancers and respiratory

16
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‘workplace. We infer, for purposes bf‘thLBEhotléh;wéhdf'ﬁﬁrﬁﬁ

illnesses as a result of exposure to second-hand smokeai¢ gh§

contracted these conditlons through his employment at. Standaxd "

'Register and that were 1t not for his: exposuxe to tobacno smoke i

at work, he would not have suffered these. alleged injuriss.x;  ﬁ';”
Therefore, whatever physical injuries the second-hand smoke i"v
caused are sufficiently connected to his work to be covered. by
worker’'s compensation. . | ‘ | " |
- The Vermont Supreme Court ‘has not directly conaideredw*m

the question of whether emotional injuries are cove:edvby,_'
worker’s compensation. We recali that we are to liberally
construe the law so that we exclude no injured employee unless
the law clearly intendg such an exclusion of benefits. :
Montgomery, 142 Vt. at 461. The statute extends coverage.to |
"personal” injuries and does not distinguish those that are
physical from those that ‘are emotional. 21 V. S.A. s 618.' Thua,
there is no sign of intent to exclude emotional injurxes from
coverage. As stated ;bove, an injury is covered if it is work-
related, Kittell, 138 Vt. at 441, and Burt’s emotional injuries
appear to be no less related to his work than his physical
injuries, which we have already determined to be compensable.
Outside the context of worker’s compensation cases, the Vermont
Supreme Court has recognized the right of those who suffer
emotional injuries ﬁo racover damages on the same terms as those
who suffer physical injuries. §See Sheltra v. Smith, 136 Vt.
472, 392 A.2d 431 (1978) (recognizing tort of intentional
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Anfliction of mental distress).

the étatute,hﬁhé'statute'b construction by'the'hupremef¢ourt;

‘being compensable under workex'’s compensation.

Therefore, viewing th@ text of

and the supreme court’s treatment of emotional and. physical

injuries as similar outside the sphere of worker's companaation:“'
law, we see no valid distinction that would pxeclude,suqh.mental

or emotional disorders, as opposed to physical injuries, from =

In re -

Fitzgibbons’ Case, 374 Mass. 633, 637, 373 N.E.2d 1174, 1177 .
1(1978).

would rule that Burt’s alleged mental injuries arxe compensable 77

under the Worker’s Compensation Law and, therefore, Burt\is
precluded from bringing an action in this court to recover
damages relating to such 1njuriea.“

mary judgment motion on Count VI will be granted.

19 7The compensability of mental injuries under worker’s
compensation laws is becoming widespread. Note, e -
ty of Mental es, 8 Vt. L. Rev, 145, 150 (1983)

(citing 1B A. Larson,

Al

" Therefore, we predict that the vexmont;Sup:ome-cou:tu;'.-

Standard Register 8 sum-

The Law of Workmen'’'s Compensation,
§§ 42.00 at 7-575, 42.20 at 7-584, 42,22 at 7-597 and 7-611, and

42.23 at 7-624.
atino

§.9.§0

CV

X

, 374 Mass. at 633;

+ 453 A.2d 102 (Del. 1982);
Smssh.x;_ggx&gs_gxl_sg;. 432 A.2d 438 (Me. 1981); Martin v. °
Ketchum, Inc., 523 Pa. 509, 568 A.2d 159 (1990); Rega v. Kaiser
Aluminum & Chemical Corp., 475 A.2d 213 (R.I. 1984). Miller v,
mnmmm;g_mu_m. 616 F. Supp. 860 (E.D, Mo, 1985);

ible o., 36 N.Y.2d 505, 359 N.Y.8. 2a
637, 330 N.E.2d 603 (1975)

In a decision that may indicate how the Vermont Supreme
Court would treat this issue, the court awarded worker'’s compen=-
sation benefits to a worker suffering from ongoing: subjective
pain after recovery from a physical injury. See 1
University of Vermont, 133 Vt., 101, 329 A.2d 635 (1974).
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o coucnusxon

b .j?o:: the forego.tng :enona, defendant Standard

N negietex: 8 motion to dismi.as or for summary judgment on COum:s L

1I (breach of contract), IV (defamation), v (def.amat:l.on by elf- )
publl.cat.i.on), and VI (negllgence) is granted. - Standaxd @G -
Ragister s mot:!.on to dLsmisa Count I (wrongful discharge) is .

,denied.. Defendunt McLaughlin 8 motion for summary - judgment on

Count III (defamation) 'is denied. , ‘ L
- Dated -at ‘Burlington in the District of Vermont, thiew' e

__Lj_ﬁé__day of June, 1992.

Senior District Judge: |
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