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Office of the Defender General
Strategic Overview of Fiscal Year 2017 Budget

Mission of the Office of the Defender General (Goals/Objectives/Performance Measures)

The over-arching duty of the Office of Defender General remains the assurance that persons entitled to appointed counsel receive
effective legal advocacy. The Office of Defender General has an obligation to provide adequate representation to needy individuals in
a cost-efficient manner, thereby serving not only its clients, but all citizens of the State of Vermont. The provision of representation
with reasonable diligence and promptness, and a zealous commitment and dedication to the interests of clients charged with serious
crime is a necessary component to the fair administration of the criminal justice system.

Public Defense

Department/Program Description

In 1972, the Vermont Legislature passed the Public Defender Act, Title 13, Chapter 163 and created the Office of the Defender
General (ODG) which began discharging the constitutional right of needy persons charged with serious crimes to representation. The
ODG is also statutorily required to provide counsel consistent with its attorney's ethical obligations and the Rules of Civil and
Criminal Procedure in the following matters: to children who are the subject of juvenile proceedings as alleged delinquents; to parties
in juvenile proceedings including children in need of care and supervision {CHINS) as required by the interests of justice; to children
in the custody of the Commissioner of the Departinent of Children and Families; to persons in the custody of the Commissioner of
Corrections; and, to needy persons in extradition, or probation or parole revocation proceedings.

The Office of the Defender General has evolved into a complex service delivery system consisting of two separate programs, Public
Defense and Assigned Counsel. There are three tiers of service provision, with the first being the local public defense staff offices.
‘When there are conflicts with public defense, the case is then assigned to a local assigned counsel contractor. And when there are
conflicts with both the public defenders and the assigned counsel contractors, the court assigns an attorney on an ad hoc basis.
Additionally, seven Serious Felony Units are available to cost-effectively handle life in prison and other serious felony cases.



Public Defense

There are twelve full-time public defense field offices located throughout the State. Seven of these offices are staff offices. Five of
these offices are public defense contract offices, that is, private law firms that have entered into a contract with the Defender General
to provide public defense services. In addition to the Serious Felony Unit contracts, there is one caseload relief contract, and
specialized appellate and juvenile representation contracts. The contract public defenders provide substantial savings to the state over
a staff office with salary, benefit and operating costs.

Post-Adjudication Offices and Juvenile Representation

There are also two offices which handle matters post adjudication. The Appellate Defender handles appeals to the Supreme Court.
The Prisoners' Rights Office represents persons in the custody of the Commissioner of Corrections. The Juvenile Defender's Office
represents juveniles in state custody, and, at times, the parents of juveniles in state custody in mnatters of delinquency, CHINS and
termination of parental rights.

Key Budget Issues
The Governor's FY 2017 recommended budget continues current services, and provides additional funding for the annualized cost of

the salary and benefit increases for state emnployees.

Public Defense Contractors are one of the most cost-efficient ways 1o provide public defense services. The ODG renegotiated all of
its primary Public Defense contracts in FY 2014. To maintain stability in the system the ODG, since FY 2002, has negotiated 3 and 4-
year contracts with its primary public defense offices. These contracts have been mostly level funded for many years, and with the
increase in caseload experienced by some of these contract firms, their level of payment has slipped to a dangerously underpaid level.

The Governor’s FY 2017 recommended budget includes funds to increase the level of payment for 3 primary public defense contracts,
and provides funding for an Appellate Juvenile Contract Position, based on juvenile caseload increases. Currently these contracts save
on the average about 45% over an equivalent staff office, with over $1,000,000 annual savings. Without this increased funding at
least one of the major primary public defense contractors would terminate his contract.

The recommended budget includes adjustments within Operating for various Internal Services, such as insurance, leased office space,
fee for space, DII, Human Resources and Vision, leaving Operating 1nostly level funded, with transfer of funds within line items to
accommeodate anticipated cost changes.



With this level of funding, the Office of the Defender General expects to continue to fund the various improvements made to the
delivery of cost-effective public defense services over the last few years. Specifically, the caseload relief contract and three Public
Defense Senious Felony Units are expected to be continued.

'The ODG will continue the cost containment measures implemented in FY 2002 as follows:

Achievement of as high a level of vacancy savings as possible by holding part-time staff to existing hours, although the
positions are full-time;

Continuing to hold vacant positions open for at least 60 days;

Hiring replacement staff at a lower rate;

Entening into long-term personal services contracts whenever possible;

Contracting the after-hours DWI on-call coverage, saving approximately $30,000 annually;
Reduction/elimination of operating expenses wherever possible;

Identification of true conflicts of interest;

Entry into longer term public defense contracts;

Elimination of quarterly adjustments based upon caseload in public defense contracts;
Diversion of personnel to areas of severe caseload increases; and

Implementing market driven hiring practices for attorneys.
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Also, in FY 2003, the ODG eliminated quarterly adjustments in the public defense contracts. This results in predictability for budget
purposes, and fairly compensates the contractor based upon the prior year’s caseload.

Public Defense Caseload Activity

One of the prime measures of the demand for defense services is the number of added clients during a fiscal year. Public defenders
routinely represent significantly more clients than is recommended under guidelines developed in 1973 to assure competent
representation by the National Advisory Commission on Criminal Justice Standards and Goals. This Lawyer Equivalency Caseload
(LEC) Guideline provides that no single lawyer should accept more than either 150 added felony clients, 400 added misdemeanor
clients or 200 juvenile clients in a year, or some combination of the three categories. For many years, the ODG has utilized this LEC
formula as a measure of the workload of its staff.



Unfortunately, after more than a decade of relative caseload stability, the public defense system is now experiencing a dramatic
caseload increase in juvenile cases, 21% state-wide, and 175% in Franklin County (over 18 months), with more than 100% increase in
Windsor County, and 51% increase in Washington County (FY13-FY15). At the same time Franklin County has also experienced a
more than 30% increase in felony cases.

Persistent fiscal and caseload pressures continually threaten to undermine the integrity of the criminal and juvenile justice system. If
this office fails to deliver on the promise of effective representation, the validity of each and every conviction obtained is subject to
credible attack by those individuals deprived of their constitutional right. Should these post-conviction challenges prove successful, a
second trial costs the state additional dollars, victims must again relive their experiences, and there is increased potential for an
innocent defendant to be incarcerated wrongly for an extended period.

Assigned Counsel

Department Program/Description

Assigned Counsel
The Defender General contracts with a part-time Assigned Counsel Coordinator to oversee the daily operations of the assigned
counsel program.

Assigned Counsel Contractors

The Assigned Counsel Contractors are private attorneys who contract with the Defender General to provide services in criminal and
juvenile cases when there are conflicts with the public defenders. The objective is to assure that in most counties there are at least two
contractors to take conflict cases. There are presently 82 separate contracts for assigned counsel services, including 2 attorneys who
handle appeals and 2 attorneys who handle post-conviction relief cases.

Ad Hoc Counsel

Ad hoc counsel are assigned by the court when there are conflicts with all staff and contract attorneys. Services provided by ad hec
counsel represent less than 2% of the caseload. However, it is the most expensive means of service, with an hourly rate of $50.
Recent efforts at expanding the contract system and implementation of the Serious Felony Units have yielded a reduction in ad hoc



clients and debentures of more than 75% when compared to the conflict system which existed prior to Defender General Valerio's
restructuring in FY 2002,

Serious Felony Units

The Legislature in 2001 authorized the creation of three Serious Felony Units (SFU) designed to provide representation in cases
involving potential life term imprisonment and major felonies which would have ordinarily been assigned to an assigned counsel
contractor or ad hoc counsel. In FY 2002 the ODG implemented all three SFUSs as contracts and realized first year savings of
$112,000.00. The units are projected to realize savings of up to approximately $170,000 per year, and they provide stability and
quality representation to clients charged with the most serious crimes. In FY 2004 a fourth SFU was implemented. Over the period of
time since implementation of these units, the ODG has saved millions of dollars for representation on major felony cases.
Additionally, the implementation of the SFUs has rendered budgeting much mnore predictable.

Key Budget Issues
Assigned Counnsel Contractors

The Assigned Counsel Contractors had not seen an increase in a decade before FY 2015 when there was an increase of approximately
14% in the line item. That increase mostly level funded the existing contracts that had been expanded to keep up with caseload
demands, driven in large part by significant increases m juvenile caseload.

The Governor’s recommended FY 2017 budget provides for:
1. Anincrease in base funding to level fund the current contracts, which were expanded because of increased caseload demands,
mostly driven by the influx of juvenile cases.
2. A 2.5% increase for contractors, consistent with increases provided to state employees.
3. Anincrease in the level of payment to Assigned Counsel Appellate Contractors, consistent with Public Defense Appellate
Contractors.

The conflict contract attorneys and finms are essential for cost effective representation and are a key reason why the ODG has been
able to reduce the reliance on ad hoc counsel. For every dollar the State spends on a contractor, five dollars are saved in ad hoc
expenditures. Given the volnme of caseload and number of conflict cases, due in part to increased scrutiny on the Department of
Children and Families and resulting explosion of juvenile caseload, it was necessary to increase the number of assigned counsel
contractors in order to prevent cases from being assigned to ad hoc counsel as much as possible. The predictability of the cost and
savings of diverting cases to assigned counsel contractors has eliminated the need to request budget adjustment for assigned counsel



for fourteen consecutive fiscal years. The FY 2017 recommended funding provides for increases in level of payments to these
attorneys; however, the assigned counsel contractors will likely continue to not be paid mileage reimbursement for trips to court.

The ODG will continue to make every effort to use assigned counsel contractors whenever possible, and the four serious felony units
will be continued.

Ad Hoe Counsel

Ad Hoc Counsel is the most expensive means of providing public defense services, and it is only used when there are no public
defense or assigned counsel contractors who can ethically provide representation. The ODG continues to minimize the use of ad hoc
counse] and to keep costs as low as possible.

The FY 2017 funding for Ad Hoe Counsel is increased to accommodate an expected increase in cases assigned to ad hoc counsel.
Despite increasing the number of available assigned counsel contractors, there has been a recent increase in ad hoc assignments, based
in part on an explosion of juvenile cases, oftentimes involving drug-addicted parents, that results in conflicts wath all public defense
and assigned counsel contractors, increasing the need for ad hoc counsel. Ad hoc counsel generally submit their invoices for services
(debentures) at the completion of the case, so the increased cost is seen many months after the assignments. There will always be a
frictional level of need for ad hoc counsel; while the ODG strives to keep this level as low as possible, given these external forces, that
level has increased over the last couple of years.

Additionally, the cost containment measures implemented in FY 2002 and FY 2003 will be continued, most significantly including:

Entering into as many assigned counsel contracts as possible to prevent the assignment of cases to ad hoc counsel;
Maximizing the use of the four Serious Felony Units;

Reduction in excess compensation in ad hoc assignments;

Identification of true conflicts of interest;

Elimination of payment for frivolous ad hoc post-conviction relief assignments; and

Elimination of quarterly adjustments for assigned counsel contractors.

VVVYVVY

Assigned Counsel Caseload Activity
Starting in FY 2002 there has been a major shift in cases assigned to assigned counsel contractors and serious felony units versus ad
hoc counsel, with a significant reduction in cases assigned to ad hoc counsel. There was an 85% reduction in added ad hoc clients



from First Quarter FY 2002 to First Quarter FY 2010. Despite an increase in cases assigned to ad hoc counsel in recent years,
there is still a reduction of 67.5% in added ad hoc clients from First Quarter FY 2002 to First Quarter FY 2016, and likewise there is
still a reduction of 37.5% in ad hoc debentures received in the First Quarter of FY 2016 compared to First Quarter of FY 2002.
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Office of the Defender General
Fiscal Year 2017 Results-Based Accountability
Strategic Overview and Program Profile and Program Performance Information
Assigned Counsel Ad Hoc Program

Department Mission Statement:

The over-arching duty of the Office of Defender General remains the assurance that persons entitled to appointed counsel receive effective legal
advocacy. The Office of Defender General has an obligation to provide adequate representation to needy individuals in a cost-efficient manner,
thereby serving not only its clients, but all citizens of the State of Vermont. The provision of representation with reasonable diligence and

promptness, and a zealous commitment and dedication to the interests of clients charged with serious crime is a necessary component to the fair
administration of the criminal justice system.

The purpose of the Ad Hoc Program of the Office of the Defender General is to provide competent representation to persons entitled to appointed
counsel when there are conflicts of interest with both the local public defender office and assigned counsel contractors.

Key Indicators:

> Number of cases assigned to this tier of representation.
> Comparative cost of debentures received.

> Client satisfaction with outcome received.

Storv Behind Bascline Performance:

The ad hoc program is the third tier of representation provided by the Office of the Defender General. The first tier is the local public defender
offices; the second tier is the assigned counsel contractor system which accepts assignments when there are conflicts with the local public
defender’s office. Cases are only assigned to ad hoc counsel when there are conflicts with the first two tiers of service provision. There is little or
no check on the quality of ad hoc counsel, although anecdotal informal evaluation of performance is considered when assignments are made.

Strategies:
> Reduce reliance on ad hoc program.

> Increase reliance on more cost effective methods of providing public defense services.
> Eliminate frivolous ad hoc representation.
> Adhere to firm payment guidelines set forth in Admin.Order 4.
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Performance Measures:

What/How Much We Do?
The efforts we have made to reduce the reliance on ad hoc counsel has resulted in a decrease in number of cases being assigned to ad hoc counsel

and amount of debentures received.

Added Ad Hoe Cases FY 2000 — FY 2016

14

Cases FY FY FY FY FY FY FY FY FY FY FY FY FY FY FY FY 2015
2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
Charge | 1047 1015 1005 651 631 499 358 547 353 424 304 313 527 335 502 656
5
Clients 634 604 578 396 370 272 173 277 189 224 183 157 293 255 280 367
19 Ofr | 1% Qtr | 1% Qtr | I Qtr | 1¥ Qir | 1 Qir | 1 Qtr | 1® Qir | 1¥ Qtr | 1¥ Qtr [ 1¥ Qtr | 1¥ Qv | 1TQtr | 1 Otr | 1T Qtr | Change 1%
FY FY FY FY FY FY FY FY FY FY FY FY FY FY FY Qtr  FYO02-
2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 | FY16
Charge | 402 286 185 113 124 38 47 130 56 101 114 118 36 216 124 -69.1%
8
Clients | 228 153 110 65 55 54 31 61 35 51 73 68 50 104 74 -67.5%
Debentures Received FY 2000 — FY 2016
FY 2000 | FY 2001 | FY 2002 | FY 2003 | FY 2004 | FY 2005 | FY 2006 | FY 2007 | FY 2008 | FY 2009 [ FY 2010 | FY 2011 | FY 2012 | FY 2013 | FY 2014 | FY 2015
$519,832 | $360,647 | $548,101 | $380,610 | $308,130 | $207.892 | $174.452 | $184,834 | $211,299 | $219,937 | $272.022 | $289,485 | $323,230 | $384.672 | $351,597 | $385,900
S Qtr 1% Qir Qi | FQir 1" Qtr 1" Qtr 1% Qtr 1" Qtr 1 Qi " Qtr 1 Qtr 1" Qtr 1" Otr P'Qur | 1"Qtr | Change
FY 2002 | FY 2003 | FY 2004 | FY 2005 | FY 2006 | FY 2007 | FY 2008 | FY 2009 | FY 2010 | FY 2011 | FY 2012 | FY 2013 | FY 2014 | FY 2015 | FY 2016 | 1* Qir
FY 02—
FY16
$161.219 | $106,609 | $77.113 | $38,137 | $40,002 | $26.646 | $45,127 | $70,769 | $75.048 | $49.807 | $49,837 | $85,009 | $79.942 | $82,014 | $100,770 | -37.5%
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How Well We Do 1t?

The ad hoc program is the 1nost fiscally unpredictable and costly method of providing public defense services, with little or no check on the
quality of representation provided.

What Do We Propose To Do To Improve Performance?

Continue to expand the assigned counsel contract program.

Maintain the Serious Felony Units.

Inipose firm caps consistent with A.O.

Enforce strict standards for identifying conflicts.

Refuse payment of assignments for frivolous post conviction relief matters.
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Fiscal Year 2017 Budget Issues:

Ad Hoc Counsel is the most expensive means of providing public defense services, and it is only used when there are no public defense or
assigned counsel contractors who can ethically provide representation. The ODG continues to minimize the use of ad hoc counsel and to keep
costs as low as possible. The FY 2017 funding for Ad Hoc Counsel is increased to accommodate an expected increase in cost of cases assigned to
ad hoc counsel. Despite increasing the number of available assigned counsel contractors, there had been a recent increase in ad hoc assignments,
based in part on an explosion of juvenile cases, oftentinies involving drug-addicted parents, that results in conflicts with all public defense and
assigned counsel contractors, increasing the need for ad hoc counsel. There will always be a frictional level of need for ad hoc counsel; while we
strive to keep this level as low as possible, given these external forces, it has increased over the last couple of years.
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State of Vermont
FY2017 Governor's Recommended Budget

Position Summary Report
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Position Gross Benefits Statutory
Number Clagsification FTE Count Salary Total Total Total
207026 472008 - Human Res & Prog Adm 1 1 64,397 20,699 4,927 90,023
Total 1 1 64,397 20,699 4,927 90,023
Fund Gross Benefits Statutory
Code Fund Name FTE Count Salary Total Total Total
10000 General Fund 1 1 64,39?i‘ 20,699 4927 90,023
Total 1.00 1 654,397 20,699 4,927 50,023

Note: Number: I du rounding.



