Journal of the Senate
________________
TUESDAY, APRIL 7, 2015
The Senate was called to order by the President.
Devotional Exercises
A moment of silence was observed in lieu of devotions.
Pledge of Allegiance
The President then led the members of the Senate in the pledge of
allegiance.
Joint Senate Resolution Adopted on the Part of the Senate
Joint Senate resolution of the following title was offered, read and adopted
on the part of the Senate, and is as follows:
By Senators Baruth and Benning,
J.R.S. 23. Joint resolution relating to weekend adjournment.
Resolved by the Senate and House of Representatives:
That when the two Houses adjourn on Friday, April 10, 2015, it be to meet
again no later than Tuesday, April 14, 2015.
Bills Referred
House bills of the following titles were severally read the first time and
referred:
H. 35.
An act relating to improving the quality of State waters.
To the Committee on Rules.
H. 361.
An act relating to making amendments to education funding, education
spending, and education governance.
To the Committee on Rules.
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Bill Passed
S. 62.

Senate bill of the following title was read the third time and passed:
An act relating to surrogate decision making for do-not-resuscitate orders
and clinician orders for life-sustaining treatment.
Bill Amended; Third Reading Ordered
S. 138.
Senate committee bill entitled:
An act relating to promoting economic development.
Having appeared on the Calendar for notice for one day, was taken up.
Senator Snelling for the Committee on Natural Resources and Energy, to
which the bill was referred reported recommending that the bill be amended as
follows:
First: By striking out Secs. 30–34 in their entirety and inserting in lieu
thereof new Secs. 30–37 to read as follows:
Sec. 30. [Deleted.]
Sec. 31. [Deleted.]
Sec. 32. [Deleted.]
Sec. 33. ACT 250; IMPLEMENTATION OF SETTLEMENT PATTERNS
CRITERION
(a) The General Assembly finds that:
(1) 2014 Acts and Resolves No. 147, Sec. 2 amended 10 V.S.A.
§ 6086(a)(9)(L) (Criterion 9L) to become a settlement patterns criterion.
(2) Effective on October 17, 2014, the Board adopted a procedure to
implement Criterion 9L (the Criterion 9L Procedure).
(b) The General Assembly determines that additional opportunity for
public comment on the Criterion 9L Procedure, as well as additional education
and improved guidance, would be beneficial in implementing the criterion.
(1) The Board shall review the Criterion 9L Procedure in full
collaboration with ACCD and ANR.
(A) Prior to proposing any revisions, the Board shall solicit input
from affected parties and the public, including planners, developers,
municipalities, environmental advocacy organizations, regional planning
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commissions, regional development corporations, and business advocacy
organizations such as State and regional chambers of commerce.
(B) If the Board makes revisions, it shall adopt them in the form of a
procedure under 3 V.S.A. chapter 25.
(2) ACCD shall work with the NRB and ANR to develop outreach
material on Criterion 9L, including illustrative examples of appropriate
development design, and implement a training plan on the criterion for local
elected officials, municipal boards, State and regional organizations and
associations, environmental groups, consultants, and developers.
Sec. 34. [Deleted.]
Sec. 35. 24 V.S.A. § 4471(e) is amended to read:
(e)
Vermont neighborhood Neighborhood development area.
Notwithstanding subsection (a) of this section, a determination by an
appropriate municipal panel shall not be subject to appeal if the determination
is that a proposed residential development within a designated downtown
development district, designated growth center, or designated Vermont
neighborhood, or designated neighborhood development area seeking
conditional use approval will not result in an undue adverse effect on the
character of the area affected, as provided in under subdivision 4414(3)(A)(ii)
of this title.
Sec. 36. 10 V.S.A. § 6086(a)(9)(B) is amended to read:
(B) Primary agricultural soils. A permit will be granted for the
development or subdivision of primary agricultural soils only when it is
demonstrated by the applicant that, in addition to all other applicable criteria,
either, the subdivision or development will not result in any reduction in the
agricultural potential of the primary agricultural soils; or:
(i) the development or subdivision will not significantly interfere
with or jeopardize the continuation of agriculture or forestry on adjoining lands
or reduce their agricultural or forestry potential; and
(ii) except in the case of an application for a project located in a
designated growth center area listed in subdivision 6093(a)(1) of this title,
there are no lands other than primary agricultural soils owned or controlled by
the applicant which are reasonably suited to the purpose of the development or
subdivision; and
(iii) except in the case of an application for a project located in a
designated growth center area listed in subdivision 6093(a)(1) of this title, the
subdivision or development has been planned to minimize the reduction of
agricultural potential of the primary agricultural soils through innovative land
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use design resulting in compact development patterns, so that the remaining
primary agricultural soils on the project tract are capable of supporting or
contributing to an economic or commercial agricultural operation; and
(iv) suitable mitigation will be provided for any reduction in the
agricultural potential of the primary agricultural soils caused by the
development or subdivision, in accordance with section 6093 of this title and
rules adopted by the Natural Resources Board.
Sec. 37. 10 V.S.A. § 6310 is added to read:
§ 6310. CONSERVATION EASEMENT HOLDER; NONMERGER
If a holder of a conservation easement is or becomes the owner in fee
simple of property subject to the easement, the easement shall continue in
effect and shall not be extinguished.
Second: After Sec. 37, by striking out “Sec. 35–39. [Reserved]” and
inserting in lieu thereof the following: Secs. 38–39. [Reserved]
Senator Ashe, for the Committee on Finance, to which the bill was referred,
reported recommending that the bill be amended as follows:
First: By striking out Secs. 1–4 (Vermont employment growth incentive);
20 (angel investor tax credit; millennial enterprise zone tax credit); and 21
(down payment assistance program) in their entirety.
Second: By striking out Secs. 50–57 (fortified wines) in their entirety and
inserting in lieu thereof new Secs. 50–61 to read as follows:
Sec. 50. 7 V.S.A. § 2 is amended to read:
§ 2. DEFINITIONS
The following words as used in this title, unless a contrary meaning is
required by the context, shall have the following meaning:
***
(15) “Manufacturer’s or rectifier’s license”: a license granted by the
Liquor Control Board that permits the holder to manufacture or rectify
spirituous liquors spirits or fortified wines for export and sale to the Liquor
Control Board, or malt beverages and vinous beverages for export and sale to
bottlers or wholesale dealers. This license permits a manufacturer of vinous
beverages or fortified wines to receive from another manufacturer licensed in
or outside this state State bulk shipments of vinous beverages to rectify with
the licensee’s own product, provided that the vinous beverages or fortified
wines produced by a Vermont manufacturer may contain no more than
25 percent imported vinous beverage. The Liquor Control Board may grant to
a licensed manufacturer or rectifier a first-class restaurant or cabaret license or
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first- and third-class restaurant or cabaret license permitting the licensee to sell
alcoholic beverages to the public only at the manufacturer’s premises, which,
for the purposes of a manufacturer of malt beverages, includes up to two
licensed establishments that are located on the contiguous real estate of the
holder of the manufacturer’s license, provided the manufacturer owns or has
direct control over those establishments. A manufacturer of malt beverages
who also holds a first-class restaurant or cabaret license may serve to a
customer malt beverage by the glass, not to exceed eight glasses at one time
and not to exceed four ounces in each glass. The Liquor Control Board may
grant to a licensed manufacturer or a rectifier of malt beverages a second-class
license permitting the licensee to sell alcoholic beverages to the public
anywhere on the manufacturer’s or rectifier’s premises.
A licensed
manufacturer or rectifier of vinous beverages may serve, with or without
charge, at an event held on premises of the licensee or the vineyard property,
spirits and vinous and malt beverages, provided the licensee gives the
Department written notice of the event, including details required by the
Department, at least five days before the event. Any beverages not
manufactured by the licensee and served at the event shall be purchased on
invoice from a licensed manufacturer or wholesale dealer or the Liquor Control
Board.
***
(19) “Second-class license”: a license granted by the control
commissioners permitting the licensee to export malt or vinous beverages and
to sell malt or vinous beverages to the public for consumption off the premises
for which the license is granted. The Liquor Control Board may grant a
second-class licensee a fortified wine permit that permits the licensee to export
and to sell fortified wines to the public for consumption off the licensed
premises.
(20) “Spirits” or “spirituous liquors”: beverages that contain more than
one percent of alcohol obtained by distillation, by chemical synthesis, or
through concentration by freezing; and vinous beverages containing more than
16 23 percent of alcohol; and all vermouths of any alcohol content; malt
beverages containing more than 16 percent of alcohol or more than six percent
of alcohol if the terminal specific gravity thereof is less than 1.009; in each
case measured by volume at 60 degrees Fahrenheit.
***
(22) “Third-class license”: a license granted by the Liquor Control
Board permitting the licensee to sell spirituous liquors spirits and fortified
wines for consumption only on the premises for which the license is granted.
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(23) “Vinous beverages”: all fermented beverages of any name or
description manufactured or obtained for sale from the natural sugar content of
fruits, or other agricultural product, containing sugar, the alcoholic content of
which is not less than one percent nor more than 16 percent by volume at 60
degrees Fahrenheit, except that all vermouths shall be purchased and retailed
by and through the Liquor Control Board as authorized in chapters 5 and 7 of
this title.
***
(28) “Fourth-class license” or “farmers’ market license”: the license
granted by the Liquor Control Board permitting a manufacturer or rectifier of
malt or beverages, vinous beverages, fortified wines, or spirits to sell by the
unopened container and distribute, by the glass, with or without charge,
beverages manufactured by the licensee. No more than a combined total of ten
fourth-class and farmers’ market licenses may be granted to a licensed
manufacturer or rectifier. At only one fourth-class license location, a
manufacturer or rectifier of vinous beverages, malt beverages, fortified wines,
or spirits may sell by the unopened container and distribute by the glass, with
or without charge, vinous beverages, malt beverages, fortified wines, or spirits
produced by no more than five additional manufacturers or rectifiers, provided
these beverages are purchased on invoice from the manufacturer or rectifier. A
manufacturer or rectifier of vinous beverages, malt beverages, fortified wines,
or spirits may sell its product to no more than five additional manufacturers or
rectifiers. A fourth-class licensee may distribute by the glass no more than two
ounces of malt or vinous beverage with a total of eight ounces to each retail
customer and no more than one-quarter ounce of spirits or fortified wine with a
total of one ounce to each retail customer for consumption on the
manufacturer’s premises or at a farmers’ market. A farmers’ market license is
valid for all dates of operation for a specific farmers’ market location.
***
(38) “Fortified wines”: vinous beverages, including those to which
spirits have been added during manufacture, containing at least 16 percent
alcohol but no more than 23 percent alcohol by volume at 60 degrees
Fahrenheit, and all vermouths containing no more than 23 percent alcohol by
volume at 60 degrees Fahrenheit.
Sec. 51. 7 V.S.A. § 104 us amended to read:
§ 104. DUTIES; AUTHORITY TO RESOLVE ALLEGED VIOLATIONS
The Board shall have supervision and management of the sale of spirituous
liquors spirits and fortified wines within the State in accordance with the
provisions of this title, and through the Commissioner of Liquor Control shall:
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***
Sec. 52. 7 V.S.A. § 107 is amended to read:
§ 107. DUTIES OF COMMISSIONER OF LIQUOR CONTROL
The commissioner of liquor control Commissioner of Liquor Control shall:
***
(2) Make regulations subject to the approval of the board Board
governing the hours during which such agencies shall be open for the sale of
spirituous liquors, spirits and fortified wines and governing the qualifications
and, deportment, and salaries of the agencies’ employees therein and the
salaries thereof.
(3) Make regulations subject to the approval of the board Board
governing:
(A) the prices at which spirituous liquors spirits shall be sold in such
by local agencies, and the method of for their delivery thereof, and the
quantities of spirituous liquors to spirits that may be sold to any one person at
any one time; and
(B) the minimum prices at which fortified wines shall be sold by
local agencies and second-class licensees that hold fortified wine permits, the
method for their delivery, and the quantities of fortified wines that may be sold
to any one person at any one time.
(4) Supervise the quantities and qualities of spirituous liquor spirits and
fortified wines to be kept as stock in such local agency agencies and make
regulations subject to the approval of the board Board regarding the filling of
requisitions therefor on the commissioner of liquor control Commissioner of
Liquor Control.
(5) Purchase through the commissioner of buildings and general services
spirituous liquors Commissioner of Buildings and General Services spirits and
fortified wines for and in behalf of the liquor control board Liquor Control
Board, supervise the storage thereof and the distribution to local agencies,
druggists and, licensees of the third class, and holders of fortified wine permits,
and make regulations subject to the approval of the board Board regarding the
sale and delivery from such the central storage plant.
***
Sec. 53. 7 V.S.A. § 110 is amended to read:
§ 110. SPECIAL BRANDS; PURCHASE BY COMMISSIONER OF
LIQUOR CONTROL
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If any person shall desire to purchase any class, variety, or brand of
spirituous liquor spirits or fortified wine which any local agency or fortified
wine permit holder does not have in stock, the commissioner of liquor control
Commissioner of Liquor Control shall order the same through the
commissioner of buildings and general services Commissioner of Buildings
and General Services upon the payment of a reasonable deposit by the
purchaser in such proportion of the approximate cost of the order as shall be
prescribed by the regulations of the liquor control board Liquor Control Board.
Sec. 54. 7 V.S.A. § 112 is amended to read:
§ 112. LIQUOR CONTROL FUND
The liquor control fund Liquor Control Fund is hereby established. It shall
consist of all receipts from the sale of spirits, fortified wines, and other items
by the department of liquor control Department of Liquor Control; fees paid to
the department of liquor control Department of Liquor Control for the benefit
of the department Department; all other amounts received by the department of
liquor control Department of Liquor Control for its benefit; and all amounts
which that are from time to time appropriated to the department of liquor
control Department of Liquor Control.
Sec. 55. 7 V.S.A. § 222 is amended to read:
§ 222. FIRST- AND SECOND-CLASS LICENSES, GRANTING OF; SALE
TO MINORS; CONTRACTING FOR FOOD SERVICE
With the approval of the Liquor Control Board, the control commissioners
may grant the following licenses to a retail dealer for the premises where the
dealer carries on business the following:
***
(2) Upon making application and, paying the license fee provided in
section 231 of this title, and upon satisfying the Board that such premises are
leased, rented, or owned by the retail dealer and are a safe, sanitary, and proper
place from which to sell malt and vinous beverages, a second-class license for
the premises where such dealer shall carry on the business, which shall
authorize such dealer to export malt and vinous beverages, and to sell malt and
vinous beverages to the public from such premises for consumption off the
premises and upon satisfying the Board that such premises are leased, rented,
or owned by such retail dealers and are safe, sanitary, and a proper place from
which to sell malt and vinous beverages. A retail dealer carrying on business
in more than one place shall be required to acquire a second-class license for
each place where he or she shall so sell the retail dealer sells malt and vinous
beverages. No malt or vinous beverages shall be sold by a second-class
licensee to a minor.
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***
(5)(A) The holder of a first-class license may serve a sampler flight of
up to 32 ounces in the aggregate of malt beverages to a single customer at one
time.
(B) The holder of a first-class license may serve a sampler flight of
up to 12 ounces in the aggregate of vinous beverages to a single customer at
one time.
(C) The holder of a third-class license may serve a sampler flight of
up to four ounces in the aggregate of spirituous liquors spirits or fortified wines
to a single customer at one time.
(6) The Liquor Control Board may grant a fortified wine permit to a
second-class licensee if the licensee files an application accompanied by the
license fee as provided in section 231 of this title. The holder of a fortified
wine permit may sell fortified wines to the public from the licensed premises
for consumption off the premises. The Liquor Control Board shall issue no
more than 150 fortified wine permits in any single year. The holder of a
fortified wine permit shall purchase all fortified wines to be offered for sale to
the public pursuant to the permit through the Liquor Control Board at a price
equal to no more than 75 percent of the current retail price for the fortified
wine established by the Commissioner pursuant to subdivision 107(3)(B) of
this title.
Sec. 56. 7 V.S.A. § 224 is amended to read:
§ 224. THIRD CLASS THIRD-CLASS LICENSES; OPEN CONTAINERS
(a) The liquor control board Liquor Control Board may grant to a person
who operates a hotel, restaurant, cabaret, or club a license of the third class if
the person files an application accompanied by the license fee as provided in
section 231 of this title for the premises in which the business of the hotel,
restaurant, cabaret, or club is carried on. The holder of a third class third-class
license may sell spirituous liquors spirits and fortified wines for consumption
only on the premises covered by the license. The applicant for a third class
third-class license shall satisfy the liquor control board Liquor Control Board
that the applicant is the bona fide owner or lessee of the premises and that the
premises are operated for the purpose covered by the license.
***
(c) A person who holds a third class third-class license shall purchase from
the liquor control board Liquor Control Board all spirituous liquors spirits and
fortified wines dispensed in accordance with the provisions of the third class
third-class license and this title.
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Sec. 57. 7 V.S.A. § 225 is amended to read:
§ 225. EDUCATIONAL SAMPLING EVENT PERMIT
(a) The liquor control board Liquor Control Board may grant an
educational sampling event permit to a person to conduct an event that is open
to the public and at which malt beverages, vinous beverages, fortified wines, or
spirituous liquors spirits, or all three four are served only for the purposes of
marketing and educational sampling, provided the event is also approved by
the local licensing authority. At least 15 days prior to the event, an applicant
shall submit an application to the department Department in a form required by
the department Department. The application shall include a list of the
alcoholic beverages to be acquired for sampling at the event, and the
application shall be accompanied by a fee in the amount required pursuant to
section 231 of this title. No more than four educational sampling event permits
shall be issued annually to the same person. An educational sampling event
permit shall be valid for no more than four consecutive days. The permit
holder shall assure ensure all the following:
***
(b) An educational sampling event permit holder:
***
(2) May transport malt beverages, vinous beverages, fortified wines, and
spirituous liquors spirits to the event site, and those beverages may be served at
the event by the permit holder or the holder’s employees, volunteers, or
representatives of a manufacturer, bottler, or importer participating in the
event, provided they meet the server age and training requirements under this
chapter.
(3) [Deleted.] [Repealed.]
***
(d) Taxes for the alcoholic beverages served at the event shall be paid as
follows:
***
(3) Spirituous liquors: $19.80 per gallon served.
(4) Fortified wines: $19.80 per gallon served.
Sec. 58. 7 V.S.A. § 231 is amended to read:
§ 231. FEES FOR LICENSES AND PERMITS; DISPOSITION OF FEES
(a) The following fees shall be paid:
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***
(23) For a fortified wine permit, $100.00.
***
Sec. 59. 7 V.S.A. § 422 is amended to read:
§ 422. TAX ON SPIRITUOUS LIQUOR
(a) A tax is assessed on the gross revenue on from the retail sale of
spirituous liquor spirits and fortified wines in the State of Vermont, including
fortified wine, sold by the Liquor Control Board, or sold by the retail sale of
spirits and fortified wines in Vermont by a manufacturer or rectifier of
spirituous liquor spirits or fortified wines, in accordance with the provisions of
this title. The tax shall be at the following rates based on the gross revenue of
the retail sales by the seller in the current year:
(1) if the gross revenue of the seller is $500,000.00 or lower, the rate of
tax is five percent;
(2) if the gross revenue of the seller is between $500,000.00 and
$750,000.00, the rate of tax is $25,000.00 plus 10 percent of the gross revenues
over $500,000.00;
(3) if the gross revenue of the seller is over $750,000.00 or more, the
rate of tax is 25 percent.
***
Sec. 60. STATUTORY REVISION
The Legislative Council, in its statutory revision capacity pursuant to
2 V.S.A. § 424, is authorized to correct instances of the words “spirituous
liquors” and “spirits” appearing in Title 7 of the Vermont Statutes Annotated
to “spirits and fortified wines” as necessary to implement the intent of the
revisions to 7 V.S.A. § 2 in this act.
***
Sec. 61. STUDY; REPORT
(a) On or before January 15, 2018, the Commissioner of Liquor Control, in
consultation with the holders of second-class licenses and fortified wine
permits, shall evaluate whether the number of fortified wine permits issued
pursuant to 7 V.S.A. § 222 is sufficient, and how the issuance of fortified wine
permits has affected the sales of fortified wines in Vermont and the variety of
fortified wines available to Vermont consumers.
(b) The Commissioner of Liquor Control shall report to the House
Committee on General, Housing and Military Affairs and the Senate
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Committee on Economic Development, Housing and General Affairs regarding
his or her findings on or before January 15, 2018. The Commissioner’s report
shall include a recommendation regarding the appropriate number of fortified
wine permits to be issued pursuant to 7 V.S.A. § 222.
Third: By striking out Sec. 100 (effective dates) in its entirety and inserting
in lieu thereof a new Sec. 100 to read as follows:
Sec. 100. EFFECTIVE DATE
This act shall take effect on July 1, 2015.
And that when so amended the bill ought to pass.
Senator McCormack, for the Committee on Appropriations, to which the
bill was referred, reported recommending that the bill be amended by striking
out Sec. 40 (tourism and marketing initiative) in its entirety.
And that when so amended the bill ought to pass.
Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and pending the question, Shall the bill be amended as recommended
by the Committee on Natural Resources and Energy?, Senators Snelling,
Balint, Baruth, Bray, Campion, Cummings, MacDonald, Mullin, and Rodgers,
move to amend the recommendation of amendment of the Committee on
Natural Resources & Energy by striking out Sec. 33 in its entirety and inserting
in lieu thereof a new Sec. 33 to read as follows:
Sec. 33. ACT 250; IMPLEMENTATION OF SETTLEMENT PATTERNS
CRITERION
(a) The General Assembly finds that:
(1) 2014 Acts and Resolves No. 147, Sec. 2 amended 10 V.S.A.
§ 6086(a)(9)(L) (Criterion 9L) to become a settlement patterns criterion. The
purpose of the amendment was to guide and accomplish coordinated, efficient,
and economic development in the State that is consistent with Vermont’s
historic settlement pattern of compact centers separated by rural countryside.
(2) Effective on October 17, 2014, the Natural Resources Board (NRB)
adopted a procedure to implement Criterion 9L (the Criterion 9L Procedure).
(b) The General Assembly determines that additional opportunity for
public comment on the Criterion 9L Procedure, as well as additional education
and improved guidance, would be beneficial in implementing the criterion.
(1) The NRB shall review the Criterion 9L Procedure in full
collaboration with the Agency of Commerce and Community Development
(ACCD) and the Agency of Natural Resources (ANR).
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(A) As part of this review, the NRB shall solicit input from affected
parties and the public, including planners, developers, municipalities,
environmental advocacy organizations, regional planning commissions,
regional development corporations, and business advocacy organizations such
as State and regional chambers of commerce.
(B) Based on this review, the NRB shall adopt revisions in the form
of a procedure under 3 V.S.A. chapter 25.
(2) ACCD shall work with the NRB and ANR to develop outreach
material on Criterion 9L, including illustrative examples of appropriate
development design, and implement a training plan on the criterion for local
elected officials, municipal boards, State and regional organizations and
associations, environmental groups, consultants, and developers.
Which was agreed to.
Thereupon, the bill, was amended as recommended by the Committee on
Natural Resources and Energy, as amended.
Thereupon, the bill, as amended was amended as recommended by the
Committee on Finance.
Thereupon, the bill, as amended was amended as recommended by the
Committee on Appropriations.
Thereupon, third reading of the bill was ordered.
Third Reading Ordered
H. 23.
Senator Benning, for the Committee on Judiciary, to which was referred
House bill entitled:
An act relating to the Uniform Transfers to Minors Act.
Reported that the bill ought to passage in concurrence.
Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and third reading of the bill was ordered.
House Proposals of Amendment Concurred In with Amendment
S. 98.
House proposals of amendment to Senate bill entitled:
An act relating to captive insurance companies.
Were taken up.
The House proposes to the Senate to amend the bill as follows:
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First: In Sec. 2, 8 V.S.A. § 6004, subsection (c), after the first sentence, by
inserting the following: “The Commissioner shall issue a bulletin defining
“marketable securities” for the purpose of this subsection.”
Second: By adding Sec. 6 to read as follows:
Sec. 6. 8 V.S.A. § 6036(d) is amended to read:
(d) A participant shall insure only its own risks through a sponsored captive
insurance company not insure any risks other than its own and the risks of
affiliated entities or of controlled unaffiliated entities.
Third: By striking out Sec. 8 in its entirety and by inserting in lieu thereof a
new Sec. 8 (to be renumbered as Sec. 9) to read as follows:
Sec. 9. 8 V.S.A. § 6052(g) is added to read:
(g) This subsection establishes governance standards for a risk retention
group.
(1) As used in this subsection:
(A) “Board of directors” or “board” means the governing body of a
risk retention group elected by risk retention group members to establish
policy, elect or appoint officers and committees, and make other governing
decisions.
(B) “Director” means a natural person designated in the articles of
the risk retention group or designated, elected, or appointed by any other
manner, name, or title to act as a director.
(C) “Independent director” means a director who does not have a
material relationship with the risk retention group. A person that is a direct or
indirect owner of or subscriber in the risk retention group – or is an officer,
director, or employee of such an owner and insured, unless some other position
of such officer, director, or employee constitutes a “material relationship” – as
contemplated under subdivision 3901(a)(4)(E)(ii) of the federal Liability Risk
Retention Act, is considered to be “independent.” A director has a material
relationship with a risk retention group if he or she, or a member of his or her
immediate family:
(i) In any 12-month period, receives from the risk retention group,
or from a consultant or service provider to the risk retention group,
compensation or other item of value in an amount equal to or greater than five
percent of the risk retention group’s gross written premium or two percent of
the risk retention group’s surplus, as measured at the end of any fiscal quarter
falling in such 12-month period, whichever is greater. This provision also
applies to compensation or items of value received by any business with which
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the director is affiliated. Such material relationship shall continue for one year
after the item of value is received or the compensation ceases or falls below the
threshold established in this subdivision, as applicable.
(ii) Has a relationship with an auditor as follows: Is affiliated with
or employed in a professional capacity by a current or former internal or
external auditor of the risk retention group. Such material relationship shall
continue for one year after the affiliation or employment ends.
(iii) Has a relationship with a related entity as follows: Is
employed as an executive officer of another company whose board of directors
includes executive officers of the risk retention group, unless a majority of the
membership of such other company’s board of directors is the same as the
membership of the board of directors of the risk retention group. Such
material relationship shall continue until the employment or service ends.
(D) “Material service provider” includes a captive manager, auditor,
accountant, actuary, investment advisor, attorney, managing general
underwriter, or other person responsible for underwriting, determination of
rates, premium collection, claims adjustment or settlement, or preparation of
financial statements, whose aggregate annual contract fees are equal to or
greater than five percent of the risk retention group’s annual gross written
premium or two percent of its surplus, whichever is greater. It does not mean
defense counsel retained by a risk retention group, unless his or her annual fees
are equal to or greater than five percent of a risk retention group’s annual gross
premium or two percent of its surplus, whichever is greater.
(2) The board of directors shall determine whether a director is
independent; review such determinations annually; and maintain a record of
the determinations, which shall be provided to the Commissioner promptly,
upon request. The board shall have a majority of independent directors. If the
risk retention group is reciprocal, then the attorney-in-fact is required to adhere
to the same standards regarding independence as imposed on the risk retention
group’s board of directors.
(3) The term of any material service provider contract entered into with
a risk retention group shall not exceed five years. The contract, or its renewal,
requires approval of a majority of the risk retention group’s independent
directors. The board of directors has the right to terminate a contract at any
time for cause after providing adequate notice, as defined in the terms of the
contract.
(4) A risk retention group shall not enter into a material service provider
contract without the prior written approval of the Commissioner.

394

JOURNAL OF THE SENATE

(5) A risk retention group’s plan of operation shall include written
policies approved by its board of directors requiring the board to:
(A) provide evidence of ownership interest to each risk retention
group member;
(B) develop governance standards applicable to the risk retention
group;
(C) oversee the evaluation of the risk retention group’s management,
including the performance of its captive manager, managing general
underwriter, or other person or persons responsible for underwriting, rate
determination, premium collection, claims adjustment and settlement, or
preparation of financial statements;
(D) review and approve the amount to be paid under a material
service provider contract; and
(E) at least annually, review and approve:
(i) the risk retention group’s goals and objectives relevant to the
compensation of officers and service providers;
(ii) the performance of officers and service providers as measured
against the risk retention group’s goals and objectives;
(iii) the continued engagement of officers and material service
providers.
(6) A risk retention group shall have an audit committee composed of at
least three independent board members. A nonindependent board member may
participate in the committee’s activities, if invited to do so by the audit
committee, but he or she shall not serve as a committee member. The
Commissioner may waive the requirement of an audit committee if the risk
retention group demonstrates to the Commissioner’s satisfaction that having
such committee is impracticable and the board of directors is able to perform
sufficiently the committee’s responsibilities. The audit committee shall have a
written charter defining its responsibilities, which shall include:
(A) assisting board oversight of the integrity of financial statements,
compliance with legal and regulatory requirements, and qualifications,
independence, and performance of the independent auditor or actuary;
(B) reviewing annual and quarterly audited financial statements with
management;
(C)
reviewing annual audited financial statements with its
independent auditor and, if it deems advisable, the risk retention group’s
quarterly financial statements as well;
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(D) reviewing risk assessment and risk management policies;
(E) meeting with management, either directly or through a designated
representative of the committee;
(F) meeting with independent auditors, either directly or through a
designated representative of the committee;
(G) reviewing with the independent auditor any audit problems and
management’s response;
(H) establishing clear hiring policies applicable to the hiring of
employees or former employees of the independent auditor by the risk
retention group;
(I) requiring the independent auditor to rotate the lead audit partner
having primary responsibility for the risk retention group’s audit, as well as the
audit partner responsible for reviewing that audit, so that neither individual
performs audit services for the risk retention group for more than five
consecutive fiscal years; and
(J) reporting regularly to the board of directors.
(7) The board of directors shall adopt governance standards, which shall
be available to risk retention group members through electronic or other
means, and provided to risk retention group members, upon request. The
governance standards shall include:
(A) a process by which risk retention group members elect directors.
(B) director qualifications, responsibilities, and compensation;
(C) director orientation and continuing education requirements;
(D) a process allowing the board access to management and, as
necessary and appropriate, independent advisors;
(E) policies and procedures for management succession; and
(F) policies and procedures providing for an annual performance
evaluation of the board.
(8) The board of directors shall adopt a code of business conduct and
ethics applicable to directors, officers, and employees of the risk retention
group and criteria for waivers of code provisions, which shall be available to
risk retention group members through electronic or other means, and provided
to risk retention group members, upon request. Provisions of the code shall
address:
(A) conflicts of interest;
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(B)

matters covered under the Vermont corporate opportunities

doctrine;
(C) confidentiality;
(D) fair dealing;
(E) protection and proper use of risk retention group assets;
(F) standards for complying with applicable laws, rules, and
regulations; and
(G) mandatory reporting of illegal or unethical behavior affecting
operation of the risk retention group.
(9) The president or chief executive officer of a risk retention group
shall promptly notify the Commissioner in writing of any known material
noncompliance with the governance standards established in this subsection.
Fourth: By striking out Sec. 9 (effective date) in its entirety and by
inserting in lieu thereof a new Sec. 9 (renumbered as Sec. 10) to read as
follows:
Sec. 10. EFFECTIVE DATE; APPLICATION
This act shall take effect on passage. Sec. 9 (governance standards
applicable to risk retention groups) shall apply to risk retention groups first
licensed on or after the effective date of this act, and shall apply to all other
risk retention groups one year after the effective date of this act.
And by renumbering the remaining sections to be numerically correct.
And that after passage the title of the bill be amended to read:
An act relating to captive insurance companies and risk retention groups.
Thereupon, pending the question, Shall the Senate concur in the House
proposal of amendment?, Senator Westman moved that the Senate concur in
the House proposal of amendment with the following proposal of amendment
thereto:
By striking out the First proposal of amendment in its entirety.
Which was agreed to.
Message from the House No. 45
A message was received from the House of Representatives by Ms. Melissa
Kucserik, its Second Assistant Clerk, as follows:
Mr. President:
I am directed to inform the Senate that:
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The House has passed House bills of the following titles:
H. 367. An act relating to miscellaneous revisions to the municipal plan
adoption, amendment, and update process.
H. 492. An act relating to capital construction and State bonding.
In the passage of which the concurrence of the Senate is requested.
The House has considered Senate proposal of amendment to the following
House bill:
H. 240. An act relating to miscellaneous technical corrections to laws
governing motor vehicles, motorboats, and other vehicles.
And has severally concurred therein.
Adjournment
On motion of Senator Baruth, the Senate adjourned until one o’clock in the
afternoon on Wednesday, April 8, 2015.

