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S.183

Introduced by Senators Kitchel, Flory, and Sears

Referred to Committee on Judiciary

Date: January 5, 2016

Subject: Human services; juvenile proceedings; termination of parental rights
Statement of purpose of bill as introduced: This bill proposes to expand access
to post-adoption contact agreements, create a mechanism for reinstating

parental rights, and narrow the time frame for conditional custody orders.

An act relating to permanency for children in the child welfare system

It is hereby enacted by the General Assembly of the State of Vermont:
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8 2664 NCGREATION OF PERMANENT GUARDIANSHIP

(@) The fami~division-ofthe-superiorcourt Family Division of the

Superior Court may establfska permanent guardianship at a permanency
planning hearing or at any other heafirg in which a permanent legal disposition
of the child can be made, including a child provegtion proceeding pursuant to
33 V.S.A. 85318, or a delinquency proceeding pursuant¥Q33 V.S.A. § 5232.

The court shall also issue an order permitting or denying visitatiortsgontact or

information with the narent at the same time the order of nermanen
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()

thé\court shall find by clear and convincing evidence all of the following:

) Neither parent is capable-orwilling-to-provide-adequate-care-to-the

N a aYa ala N N AN ala ala aldaYala N Q ava' A alaYalhida
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nermanent-guardian able to assume or resume parental duties within a

reasonable time.

(2) Neitherretdening-the-child-to-the parents-nor-adoption-of the-child

and-with-whem-the-child-hasresided-for at least six Yyonths.
5)(3) A permanent guardianship is in the best intgrests of the child.
6)(4) The proposed permanent guardian:
(A)(1) is emotionally, mentally, and physically suitabl§ to become the

permanent guardian; and

VT LEG #311887 v.1
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prdyided for in 33 V.S.A. § 4903 if applicable, to become the permanent
guardiyn;
R) has expressly committed to remain the permanent guardian for
the duration o\the child’s minority; and
(C) has dxpressly demonstrated a clear understanding of the financial

implications of becom\\ng a permanent guardian including an understanding of
any resulting loss of state\State or federal benefits or other assistance.

(b) The parent voluntaril\may veluntarHy consent to the permanent
guardianship, and shall demonstrgte an understanding of the implications and
obligations of the consent.

(c) After the family-division-of the-sdperiorcourt Family Division of the

Superior Court issues a final order establishiyg permanent guardianship, the
case shall be transferred to the appropriate prebate-division-ofthe-superio

court Probate Division of the Superior Court in the &strict in which the

permanent guardian resides. Jurisdiction shall continueXp lie in the prebate

division Probate Division. Appeal of any decision by the phgbate-division-o

the-superior-court Probate Division of the Superior Court shall Be de novo to

the famihy-division Family Division.

VT LEG #311887 v.1
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Court annuall¥ pursuant to subdivision 2629(b)(6) of this title and at any other

time the court may order. Fherepert-shal-ineclude-thefolowing:

Sec. 3. 33 V.S.A. §5124 is amended to read:
85124, POSTADOPTION CONTACT AGREEMBNTS

(a) Either or both parents and each intended adoptivparent may enter into
a postadoption contact agreement regarding communicatiom\or contact between
either or both parents and the child after the finalization of an adpption by the
intended adoptive parent or parents who are parties to the agreemert. Such an
agreement may be entered into if:

(1) the child is in the custody of:

VT LEG #311887 v.1
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1linc: Ar
oo, or

(B) a nonparent pursuant to subdivision 5318(a)(2) or (a)(7), or

subsection 5232(b) of this title;

(2) Wn order terminating parental rights has not yet been entered; and
(3) eithyr or both parents agree to a voluntary termination of parental
rights, including aQ agreement in a case which began as an involuntary

termination of parent&| rights.

Sec. 4. 33 V.S.A. § 5318 is anended to read:
§ 5318. DISPOSITION ORDER

(a) Custody. At disposition, the §ourt shall make such orders related to
legal custody for a child who has been foynd to be in need of care and
supervision as the Court determines are in th§ best interest of the child,
including:

(1) An order continuing or returning legal cuXpdy to the custodial

parent, guardian, or custodian. FeHewing-dispesitionthAg-Court-may-isste-a

alala ala a¥a aldala a aYa laYa '‘a¥a Wa' aaTaliala' ‘aWa aYaYa ALO a\
T CH1O ci vivpanvine CH— o2 wAv v oV

(2) When the goal is reunification with a custodial parent, guardign, or

custodian an order transferring temporary custody to a noncustodial parent\a

VT LEG #311887 v.1
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may provide for parent-child contact. FeHowing-dispesition-the-Court-may

Q alala ala a¥a aldalal a aYa laYa O0-0 aaYallala aWa' aYaVa ALO
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(3) An order trapsferring legal custody to a noncustodial parent and
closing the juvenile procégding. The order may provide for parent-child
contact with the other parent\Any orders transferring legal custody to a
noncustodial parent issued underXhis section shall not be confidential and shall
be made a part of the record in any eXisting parentage or divorce proceeding
involving the child. On the motion of a party or on the Court’s own motion,
the Court may order that a sealed copy of th&disposition case plan be made
part of the record in a divorce or parentage procdeding involving the child.

(4) An order transferring legal custody to the X¢ommissioner.

(5) An order terminating all rights and responsibifties of a parent by
transferring legal custody and all residual parental rights to Yhe Commissioner
without limitation as to adoption.

(6) An order of permanent guardianship pursuant to 14 V.S.A, § 2664.

(7) An order transferring legal custody to a relative or another pegson

with a significant relationship with the child. The order may be subject to

VT LEG #311887 v.1
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both parents. The order shall be subject to periedicreview-as-determined-by

he-Cayrt review pursuant to subdivision 5320a(b) of this title.

* kx *

Sec. 5. 33 V.8 A. §5320 is amended to read:

§ 5320. POSTDISPOSITION REVIEW HEARING

Na NnarmanAan ala a alaWa NO ala alla' a QLN aValV) N
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parent—g ustojianthe The Court shall hold a review hearing
within 60 days of the date of the disposition order for the purpose of
monitoring progress under the didposition case plan and reviewing parent-child
contact. Notice of the review shall by provided to all parties. A foster parent,
preadoptive parent, or relative caregiver Shall be provided with notice of any
post disposition review hearings and an opp&tunity to be heard at the hearings.

Nothing in this section shall be construed as affoxding such person party status

in the proceeding. This section shall not apply to cases where full custody has

been returned to one or both parents unconditionally Aisposition, or cases

where the court has created a permanent guardianship at di

VT LEG #311887 v.1
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8 ;20&1. DURATION OF CONDITIONAL CUSTODY ORDERS

POSTDISPOSITION

() CoNnditional custody orders to parents. Whenever the court issues a

conditional&tody order transferring custody to a parent either at or following

disposition, the presumptive duration of the order shall be no more than six

months from the d%qf the disposition order or the conditional custody order,

whichever occurs Iater,\U\less otherwise extended by the court after hearing.

Prior to the termination of%\order, any party may file a request to extend the

order. The party requesting the\xtension shall have the burden of showing

that good cause exists to extend the Oxder for an additional period of time not

to exceed six months. Prior to issuinqt\g final order, the court may schedule a

hearing on its own motion to review the cgprior to discharging the

conditions. If a motion to extend is not filed,%court shall issue a final order

transferring full custody to the parent without condiNons.

(b)(1) Custody orders to nonparents. When the ccb\at disposition issues

an order continuing or transferring legal custody with a n%arent pursuant to

subdivision 5318(a)(2) or (a)(7) of this title, the court shall schqe matter for a

hearing six months from the date of disposition or custody orderbﬂchever

occurs later. At the hearing, the court shall determine whether it is in the best

interests of the child to:

VT LEG #311887 v.1
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(B) establish a permanent guardianship pursuant to 14 V.S.A. § 2664

with the nonparent who has had custody of the child as the guardian; or

\R) terminate residual parental rights and release the child for

adoption.

(2) If, after\oearing, the court determines that reasonable progress has

been made towardskunification and that reunification is in the best interests

of the child but will reqﬁw additional time, the court may extend the current

order for a period not to exceRd six months and set the matter for further

hearing.

8§ 5125. REINSTATEMENT OF PARENTAL RIGHTS

(a) Petition for reinstatement.

(1) A petition for reinstatement of parental rights may be filed by the

Department for Children and Families on behalf oh\child in the custody of the

Department under the following conditions:

(A) the child’s adoption from the child welfare sydtem has been

dissolved; or

(B) the child has not been adopted after at least three years, from the

date of the court order terminating parental rights.

VT LEG #311887 v.1
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relstate parental rights if the adoption has been dissolved, or if parental rights

have PBgen terminated and the child has not been adopted after three years from

the dateB\lhe court order terminating parental rights. This section shall not

apply to childken who have been placed under permanent guardianship

pursuant to 14 V.S A. § 2664.

(b) Permanenm}an. The Department shall file an updated permanency

plan with the petition fo\seinstatement. The updated plan shall address the

material change in circumsb\ces since the termination of parental rights, the

Department’s efforts to achiev%ermanency, the reasons for the parent’s desire

to have rights reinstated, any state%ﬁts by the child expressing the child’s

opinions about reinstatement, and pare}\i present ability and willingness to

resume or assume parental duties.

(c) Hearing.

(1) The court shall hold a hearing to consider\wvhether reinstatement is in

the child’s best interest. The court shall conditionall\}ent the petition if it

finds by clear and convincing evidence that:

(A) the parent is presently willing and has the ability 89 provide for

the child’s present and future safety, care, protection, education,%healthv

mental, physical, and social development;

(B) reinstatement is the child’s express preference;

VT LEG #311887 v.1
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(D) the child has not been adopted, or the adoption has been

dissolved

(E) Ne child is not likely to be adopted; and

(F) re%(atement of parental rights is in the best interests of the child.

(2) Upona f%{nq by clear and convincing evidence that all conditions

set forth in subdivision ((1) exist and that reinstatement of parental rights is

in the child’s best interest, thd .court shall issue a conditional custody order for

up to six months transferring tenorary legal custody of the child to the parent,

subject to conditions as the court ma¥% deem necessary and sufficient to ensure

the child’s safety and well-being. The cOurt may order the Department to

provide transition services to the family askpropriate. If during this time

period the child is removed from the parent’s&porary conditional custody

due to allegations of abuse or neglect, the court shalhdismiss the petition for

reinstatement of parental rights if the court finds the all@gations have been

proven by a preponderance of the evidence.

(d) Final order. After the child is placed with the parent for\up to six

months pursuant to subsection (c) of this section, the court shall %d a hearing

to determine if the placement has been successful. The court shall e%a final

VT LEG #311887 v.1
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kevidence that placement continues to be in the child’s best interest.

(e) \Effect of reinstatement. Reinstatement of parental rights does not

vacate o\xherwise affect the validity of the original order terminating parental

rights. Rei&ement restores a parent’s legal rights to his or her child,

including all rights, powers, privileges, immunities, duties, and obligations that

were terminated bv%e court in the termination of parental rights order. Such

reinstatement shall be Acoqnition that the parent’s and child’s situation have

changed since the time of the\termination of parental rights, and reunification

is appropriate. An order reins%qq the legal parent and child relationship as to

one parent of the child has no effehm the legal rights of any other parent

whose rights to the child have been term¥ated by the court; or the legal sibling

relationship between the child and any otté‘children of the parent. A parent

whose rights are reinstated pursuant to this seéhn is not liable for child

support owed to the Department during the period flom termination of parental

rights to reinstatement. The Department and its emp&xes are not liable for

civil damages resulting from any act or omission in provid\a services under

this section unless the act or omission constitutes gross neglige

e. This

section does not create any duty and shall not be construed to cre%\a duty

where none exists.

VT LEG #311887 v.1
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Sec. 1. 14 V.S.A. § 2664 is amended to read:
§ 2664. CREATION OF PERMANENT GUARDIANSHIP

(@) The famiy—division—ofthe—superior—eourt Family Division of the

Superior Court may establish a permanent guardianship at a permanency
planning hearing or at any other hearing in which a permanent legal
disposition of the child can be made, including a child protection proceeding
pursuant to 33 V.S.A. § 5318, or a delinquency proceeding pursuant to 33
V.S.A. § 5232. The court shall also issue an order permitting or denying
visitation, contact or information with the parent at the same time the order of
permanent guardianship is issued. Before issuing an order for permanent
guardianship, the court shall find by clear and convincing evidence all of the
following:

(1) Nelther parent IS eapable—em#ﬂhng—te—pﬁewde—adeq%te—ea#e—te—the

p&Fm&HEH{—gH&Fd-I&H able to assume or_resume parental dutles Wlthln a
reasonable time.

(2) Neither returning the-child tothe-parents-nor-adoption-ofthe-childs

Felaﬂensmp-and—w%h—mmem—th&emld-has—reaéed—fw at Ieast SiX months
5)(3) A permanent guardianship is in the best interests of the child.

£6)(4) The proposed permanent guardian:

(A)(1) is emotionally, mentally, and physically suitable to become the
permanent guardian; and

(i) is financially suitable, with kinship guardianship assistance
provided for in 33 V.S.A. 8 4903 if applicable, to become the permanent
guardian;

VT LEG #311887 v.1
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(B) has expressly committed to remain the permanent guardian for
the duration of the child’s minority, and

(C) has expressly demonstrated a clear understanding of the
financial implications of becoming a permanent guardian including an
understanding of any resulting loss of state State or federal benefits or other
assistance.

(b) The parent voluntarily may veluntarHy consent to the permanent
guardianship, and shall demonstrate an understanding of the implications and

obligations of the consent.

(c) After the family-division—of-the-superior—court Family Division of the

Superior Court issues a final order establishing permanent guardianship, the
case shall be transferred to the appropriate probate-division—of-the-superior
eourt Probate Division of the Superior Court in the district in which the
permanent guardian resides. Jurisdiction shall continue to lie in the probate
division Probate Division. Appeal of any decision by the probate-division-of
the-superior—court Probate Division of the Superior Court shall be de novo to

the family-division Family Division.

(d) The Family Division of the Superior Court may name a Successor
permanent guardian in the initial permanent guardianship order. In the event
that the permanent guardian dies or the guardianship is terminated by the
Probate Division of the Superior Court, if a successor guardian is named in
the initial order, custody of the child transfers to the successor guardian
pursuant to subsection 2666(b) of this title.

Sec. 2. 14 V.S.A. 8 2665 is amended to read:
8 2665. REPORTS
The permanent guardian shall file a written report on the status of the child

to the prebate-division-of-the-superiorcourt Probate Division of the Superior
Court annually pursuant to subdivision 2629(b)(6) of this title and at any other

time the court may order. Ihe—FepeFt—shaH—meIHele—the—felJrewmg—

Sec. 3. 14 V.S.A. 8 2666(b) is amended to read:

VT LEG #311887 v.1
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(b) Where the permanent guardianship is terminated by the probate
division-of the-superior-court Probate Division of the Superior Court order or
the death of the permanent guardian, the custody and guardianship of the child
shall not revert to the parent, but to the eemmissionerforchildren-and-famities
Commissioner for Children and Families as if the child had been abandoned.
If a successor permanent quardian has been named in the initial permanent
guardianship order, custody shall transfer to the successor guardian, without
reverting first to the Commissioner. The Probate Division of the Superior
Court shall notify the Department when custody transfers to the Commissioner
or the successor guardian.

Sec. 4. 33 V.S.A. §5124 is amended to read:
§5124. POSTADOPTION CONTACT AGREEMENTS

(a) Either or both parents and each intended adoptive parent may enter
into a postadoption contact agreement regarding communication or contact
between either or both parents and the child after the finalization of an
adoption by the intended adoptive parent or parents who are parties to the
agreement. Such an agreement may be entered into if:

(1) the child is in the custody of:
(A) the Department for Children and Families; or

(B) a nonparent pursuant to subdivision 5318(a)(2) or (a)(7), or
subdivision 5232(b)(2) or (b)(3) of this title;

(2) an order terminating parental rights has not yet been entered; and

(3) either or both parents agree to a voluntary termination of parental
rights, including an agreement in a case which began as an involuntary
termination of parental rights.

* * *

(c) A postadoption contact agreement must be in writing and signed by
each parent and each intended adoptive parent entering into the agreement.
There may be separate agreements for each parent. The agreement shall
specify:

* k% %

(9) an acknowledgment that enee—the—adeptren—ts—ﬁn&l&ed—the—ee&ﬁ

mterest&ef—theuemld—tsreeﬁeet the adoptzve parent s /udgment regardmg the

child is in the child’s best interests;

* * *

VT LEG #311887 v.1
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Sec. 5. 33 V.S.A. §5318 is amended to read:
§5318. DISPOSITION ORDER

(a) Custody. At disposition, the Court shall make such orders related to
legal custody for a child who has been found to be in need of care and
supervision as the Court determines are in the best interest of the child,
including:

(1) An order continuing or returning legal custody to the custodial

parent guardlan or custodlan F@Wﬁgﬂﬁp@&ﬂ@ﬁ—ﬂ%@@&ﬁ—may—rssu&a

and limitations.

(2) When the goal is reunification with a custodial parent, guardian, or
custodian an order transferring temporary custody to a noncustodial parent, a
relative, or a person with a significant relationship with the child. The order

may prowde for parent Chl|d contact. Fenemng—dﬁpemlan—the—eeun—may

(3) An order transferring legal custody to a noncustodial parent and
closing the juvenile proceeding. The order may provide for parent-child
contact with the other parent. Any orders transferring legal custody to a
noncustodial parent issued under this section shall not be confidential and
shall be made a part of the record in any existing parentage or divorce
proceeding involving the child. On the motion of a party or on the Court’s
own motion, the Court may order that a sealed copy of the disposition case
plan be made part of the record in a divorce or parentage proceeding
involving the child.

(4) An order transferring legal custody to the Commissioner.

(5) An order terminating all rights and responsibilities of a parent by
transferring legal custody and all residual parental rights to the Commissioner
without limitation as to adoption.

(6) An order of permanent guardianship pursuant to 14 V.S.A. § 2664.

(7) An order transferring legal custody to a relative or another person
with a significant relationship with the child. The order may be subject to
conditions and limitations and may provide for parent-child contact with one

or both parents. The order shall be subject to periodic-review-as-determined
by-the-Court review pursuant to subdivision 5320a(b) of this title.

VT LEG #311887 v.1
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* k *

(f) _Conditions. Conditions shall include protective supervision with the
Department if such a condition is not in place under the terms of an existing
temporary care or conditional custody order. Protective supervision shall
remain in effect for the duration of the order to allow the Department to take
reasonable steps to monitor compliance with the terms of the conditional

custody order.
Sec. 6. 33 V.S.A. §5320 is amended to read:

§ 5320. POSTDISPOSITION REVIEW HEARING

pa;ent—ga&réran—er—eustedqan—the The Court shaII hold a review hearlng

within 60 days of the date of the disposition order for the purpose of
monitoring progress under the disposition case plan and reviewing parent-
child contact. Notice of the review shall be provided to all parties. A foster
parent, preadoptive parent, er relative caregiver, or any custodian of the child
shall be provided with notice of any post disposition review hearings and an
opportunity to be heard at the hearings. Nothing in this section shall be
construed as affording such person party status in the proceeding. This
section shall not apply to cases where full custody has been returned to one or
both parents unconditionally at disposition, or cases where the court has
created a permanent guardianship at disposition. The Department shall, and
any other party or caregiver may prepare a written report to the Court
regarding progress under the plan of services from the disposition case plan.

Sec. 7. 33 V.S.A. §5320a is added to read:

§ 5320a. DURATION OF CONDITIONAL CUSTODY ORDERS
POSTDISPOSITION

(a) Conditional custody orders to parents. Whenever the court issues a
conditional custody order transferring custody to a parent either at or
following disposition, the presumptive duration of the order shall be no more
than six_months from the date of the disposition order or the conditional
custody order, whichever occurs later, unless otherwise extended by the court
after hearing. Prior to the termination of the order, any party may file a
request to extend the order pursuant to subsection 5113(b) of this title. Upon
such motion, the Court may extend the order for an additional period of time
not to exceed six months. Prior to vacating the conditional custody order, the
court may schedule a hearing on its own motion to review the case prior to
discharging the conditions. If a motion to extend is not filed, the court shall
issue_an order vacating the conditions and transferring full custody to the
parent without conditions.

VT LEG #311887 v.1
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(b)(1) Custody orders to nonparents. When the court at disposition issues
an order continuing or transferring legal custody with a nonparent pursuant to
subdivision 5318(a)(2) or (a)(7) of this title, the court shall set the matter for a
hearing six months from the date of disposition or custody order whichever
occurs later. At the hearing, the court shall determine whether it is in the best
interests of the child to:

(A) transfer either full or conditional custody of the child to a parent;

(B) establish a permanent quardianship pursuant to 14 V.S.A. § 2664
with the nonparent who has had custody of the child as the guardian; or

(C) terminate residual parental rights and release the child for
adoption.

(2) If, after hearing, the court determines that reasonable progress has
been made towards reunification and that reunification is in the best interests
of the child but will require additional time, the court may extend the current
order for a period not to exceed six months and set the matter for further

hearing.
Sec. 8. 33 V.S.A. §5125 is added to read:

§ 5125. REINSTATEMENT OF PARENTAL RIGHTS
(a) Petition for reinstatement.

(1) A petition for reinstatement of parental rights may be filed by the
Department for Children and Families on behalf of a child in the custody of
the Department under the following conditions:

(A) the child’s adoption has been dissolved; or

(B) the child has not been adopted after at least three years from the
date of the court order terminating parental rights.

(2) The child, if 14 years of age or older, may also file a petition to
reinstate parental rights if the adoption has been dissolved, or if parental
rights have been terminated and the child has not been adopted after three
years from the date of the court order terminating parental rights. This section
shall not apply to children who have been placed under permanent
guardianship pursuant to 14 V.S.A. § 2664.

(b) Permanency plan. The Department shall file an updated permanency
plan with the petition for reinstatement. The updated plan shall address the
material change in circumstances since the termination of parental rights, the
Department’s _efforts to achieve permanency, the reasons for the parent’s
desire to have rights reinstated, any statements by the child expressing the

VT LEG #311887 v.1
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child’s opinions about reinstatement, and parent’s present ability and
willingness to resume or assume parental duties.

(c) Hearing.

(1) The court shall hold a hearing to consider whether reinstatement is
in the child’s best interest. The court shall conditionally grant the petition if it
finds by clear and convincing evidence that:

(A) the parent is presently willing and has the ability to provide for
the child’s present and future safety, care, protection, education, and healthy
mental, physical, and social development;

(B) reinstatement is the child’s express preference;

(C) if the child is 14 years of age or older and has filed the petition,
that the child is of sufficient maturity to understand the nature of this decision;

(D) the child has not been adopted, or the adoption has been
dissolved;

(E) the child is not likely to be adopted; and
(F) reinstatement of parental rights is in the best interests of the

child.

(2) Upon a finding by clear and convincing evidence that all conditions
set forth in subdivision (c)(1) exist and that reinstatement of parental rights is
in the child’s best interest, the court shall issue a conditional custody order for
up to six months transferring temporary legal custody of the child to the
parent, subject to conditions as the court may deem necessary and sufficient to
ensure the child’s safety and well-being. The court may order the Department
to provide transition services to the family as appropriate. If during this time
period the child is removed from the parent’s temporary conditional custody
due to allegations of abuse or neglect, the court shall dismiss the petition for
reinstatement of parental rights if the court finds the allegations have been
proven by a preponderance of the evidence.

(d) Final order. After the child is placed with the parent for up to six
months pursuant to subsection (c) of this section, the court shall hold a hearing
to determine if the placement has been successful. The court shall enter a final
order of reinstatement of parental rights upon a finding by preponderance of
the evidence that placement continues to be in the child’s best interest.

(e) Effect of reinstatement. Reinstatement of parental rights does not
vacate or otherwise affect the validity of the original order terminating
parental rights. Reinstatement restores a parent’s legal rights to his or her
child, including all rights, powers, privileges, immunities, duties, and
obligations that were terminated by the court in the termination of parental
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rights order. Such reinstatement shall be a recognition that the parent’s and
child’s situation have changed since the time of the termination of parental
rights, and reunification is appropriate. An order reinstating the legal parent
and child relationship as to one parent of the child has no effect on the legal
rights of any other parent whose rights to the child have been terminated by
the court; or the legal sibling relationship between the child and any other
children of the parent. A parent whose rights are reinstated pursuant to this
section is not liable for child support owed to the Department during the
period from termination of parental rights to reinstatement. Hae=opaitaaont=-

OSSTORTh p'”'d"'lq. Set ullces trter—this—section—tmiess—the—aet-or-omisston
Sec. 9. EFFECTIVE DATES

This act shall take effect on September 1, 2016, except for this section and
Sec. 4 (postadoption contact agreements), which shall take effect on July 1,
2016.
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