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Christine Speidel, Staff Attorney, Vermont Office of the Health Care Advocate 

Vermont Legal Aid Objects to Substantive Changes Made to Choices for Care and Waiver 

Programs 

 

The rule at 8.05(k) substantively revises and restricts eligibility for Choices for Care and other 

waiver programs. Please see the attached summary dated June 21, 2014, with attachments. Since 

we first raised this issue in August 2013, we have been repeatedly assured that the Department 

for Children and Families (DCF) did not intend to substantively change these programs. We 

believe significant substantive changes have been made, contrary to legislative intent and beyond 

DCF’s rulemaking authority.  

 

 



1 
 

VLA Summary CFC/Hospice Issues 

June 21, 2014 

 
 

 

1. CFC and Hospice are optional coverage groups and should be added to section 9.0 of the 

proposed rule. 

 

Individuals can access Medicaid if they belong to one of these optional coverage groups that are 

included in the State Medical Assistance Plan (State Plan). Their Medicaid eligibility is based on 

the fact that they belong to one of these clearly defined groups.  It is not based on disability.      

 

CFC 

Under its State Plan, Vermont has elected to cover all individuals in nursing homes for more than 

30 days who meet the special income test.  The state specifically chose not to limit coverage to 

individuals who are aged, blind or disabled.  State Plan Attachment 2.2-A, B.12.  The state also 

had elected to cover individuals receiving home and community based services under our former 

1915(c) waiver.  State Plan Attachment 2.2-A,B.4.  Both these optional coverage groups were 

rolled into the new 1115 waiver.  Operational Protocol, Section H, page 20. 

 

Hospice 

Under its State Plan, Vermont has elected to cover all individuals who receive Hospice care. The 

state specifically chose not to limit coverage to individuals who are aged, blind or disabled. State 

Plan Attachment 2.2-A, B.5. 

 

 

2. The proposed rules are inconsistent with the state plan, long standing regulations and waiver 

documents.  

 

Until recently, to qualify for CFC, individuals were only required to meet the nursing home level 

of care criteria and the CFC financial eligibility requirements.  This has been the rule since the 

waiver began. M4201K, M4202 and M4202.3.  

 

M4202 clarifies that you qualify for SSI-related Medicaid if you meet the criteria in one or more 

coverage groups listed in subsequent sections of the rule, including long term care coverage 

groups.  M4202.3 explains that the Long Term Care coverage groups include individuals in 

nursing homes, in hospice and those receiving HCBS.  Individuals qualify for Medicaid if they 

meet the nursing home, hospice or HCBS criteria set out in sections A, B or D of M4202.3.  

None of these criteria require participants to be aged, blind or disabled.   

 

M4201 K. gives the disability determination services (DDS) at DCF responsibility for 

determining if an in individual meets the Medicaid disability criteria.  However, there are 

specific exceptions to this rule. The first exception gives DAIL the authority to make level of 

care determinations for individuals applying for waiver services. To infer that this provision 

would still require DDS to make a disability determination undermines the exception.   
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The state now proposes to delete these long standing provisions from its proposed rules. Under 

its proposal, the state would require individuals who fall within the Long Term Care optional 

coverage groups to meet additional criteria that are not required in the State Plan.  

 

All CFC related policies, procedures, waiver documents, and materials published by DAIL are 

clear about CFC’s eligibility requirements.  There is nothing in any of these documents to 

support the state’s position that individuals under 65 must meet SSA’s disability criteria.  The 

Operational Protocol states clearly that clinical eligibility will be determined by the LTCCC.  

With regard to the process, it states simply, “If the individual is found clinically eligible [by the 

LTCCC], a clinical certification form is sent to the Department for Children and 

Families/Economic Services division for a determination of financial eligibility.” Operational 

Protocol, page 21. 

 

3. The proposed rule violates the purpose of the CFC waiver.  

 

The goal of the waiver is to give everyone who needs long term care services equal access to 

those services regardless of where they receive them.  Under the proposed rules, this right to 

equal access will be significantly compromised. 

 

The state maintains that it is violation of the federal law to enroll individuals in CFC who are not 

aged blind or disabled.  However, they concede that an individual eligible under MCA does not 

need a disability determination to be eligible for CFC.  Therefore, this new requirement will only 

impact younger individuals with income above 138% of the poverty level.  They will be forced 

to go through the lengthy disability determination process.  This could significantly impact their 

ability to receive long term care services when and where they need and want them.  

 

 

 
 



Revision: HCFA-PM-91-10 (MB)      Attachment 2.2-A 
 DECEMBER 1991      Page 11 
          OMB NO.:  
 

State: __________VERMONT__________ 
 

COVERAGE AND CONDITIONS OF ELIGIBILITY 
______________________________________________________________________________ 
 
Agency* Citation(s)     Groups Covered 
______________________________________________________________________________ 
 
42 CFR 435.217 
 
 

B. Optional Groups Other Than the Medically Needy  (Continued) 
 

 4. A group or groups of individuals who would be eligible 
for Medicaid under the plan if they were in a NF or an 
ICF/MR, who but for the provision of home and 
community-based services under a waiver granted 
under 42 CFR Part 441, Subpart G would require 
institutionalization, and who will receive home and 
community-based services under the waiver.  The group 
or groups covered are listed in the waiver request.  This 
option is effective on the effective date of the State’s 
section 1915(c) waiver under which this group(s) is 
covered.  In the event an existing 1915(c) waiver is 
amended to cover this group(s), this option is effective 
on the effective date of the amendment. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
*Agency that determines eligibility for coverage. 
______________________________________________________________________________ 
TN No. __92-1___ 
Supersedes   Approval Date: __06/17/92__ Effective Date: __01/01/92__ 
TN No. __91-12__ 

HCFA ID: 7983E 



Revision: HCFA-PM-91-4 (BPD)      Attachment 2.2-A 
 AUGUST 1991       Page 11 
          OMB No.: 0938- 
 

State: __________VERMONT__________ 
 

COVERAGE AND CONDITIONS OF ELIGIBILITY 
______________________________________________________________________________ 
 
Agency* Citation(s)     Groups Covered 
______________________________________________________________________________ 
 
1902(a)(10)(A)(ii)(VI
I) of the Act 
 

B. Optional Groups Other Than the Medically Needy  (Continued) 
 

 5. Individuals who would be eligible for Medicaid under 
the plan if they were in a medical institution, who are 
terminally ill, and who receive hospice care in 
accordance with a voluntary election described in 
section 1905(o) of the Act. 

 
 The State covers all individuals as described above. 

 
 The State covers only the following group or groups 
of individuals: 

 
 Aged 
 Blind 
 Disabled 
 Individuals under the age of-- 

 21 
 20 
 19 
 18 

 Caretaker relatives 
 Pregnant women 

 
 
 
 
 
 
 
 
 
 
 
*Agency that determines eligibility for coverage. 
______________________________________________________________________________ 
TN No. __91-12__ 
Supersedes   Approval Date: __04/27/92__ Effective Date: __11/01/91__ 
TN No. __87-7___ page 11 

HCFA ID: 7983E 



Revision: HCFA-PM-91-4 (BPD)      Attachment 2.2-A 
 AUGUST 1991       Page 19 
          OMB No.: 0938- 
 

State: __________VERMONT__________ 
 

COVERAGE AND CONDITIONS OF ELIGIBILITY 
______________________________________________________________________________ 
 
Agency* Citation(s)     Groups Covered 
______________________________________________________________________________ 
 
 
 
42 CFR 435.231, 
1902(a)(10)(A)(ii)(V) 
of the Act 
 
 
 
 
 
 
 
 
 
 
1902(a)(10)(A)(ii) 
and 1905(a) of the 
Act 
 

B. Optional Groups Other Than the Medically Needy  (Continued) 
 

 12. Individuals who are in institutions for at least 30 
consecutive days and who are eligible under a 
special income level.  Eligibility begins on the first 
day of the 30-day period.  These individuals meet 
the income standards specified in Supplement 1 to 
ATTACHMENT 2.6-A. 

 
 The State covers all individuals as described 
above. 

 
 The State covers only the following group or 
groups of individuals: 

 
 Aged 
 Blind 
 Disabled 
 Individuals under the age of-- 

 21 
 20 
 19 
 18 

 Caretaker relatives 
 Pregnant women 

 
 
 
 
 
 
 
 
 
 
______________________________________________________________________________ 
TN No. __91-12__ 
Supersedes   Approval Date: __04/27/92__ Effective Date: __11/01/91__ 
TN No. __87-14__ page 17 

HCFA ID: 7983E 











Vermont Department for Children and Families
Economic Services Division

Medicaid SSI Rules
4201

Definitions

4201 Definitions (02/01/2007, 06-46)

This section defines terms used throughout rules 4200-4284.

A. Community Medicaid means Medicaid services other than long-term care.

B. Community spouse (CS) means the spouse of an institutionalized individual who is not living
in a medical institution or a nursing facility. A person is considered a community spouse even
when receiving waiver services if that person is the spouse of an individual who is receiving
long-term care.

C. Coverage group refers to individuals who meet the specific financial and nonfinancial requirements
of eligibility for Medicaid payment of particular medical services.

D. Financial responsibility group means the people whose income and resources are considered when
determining eligibility for a Medicaid group.

E. Institutionalized individual means a person requesting Medicaid coverage for long-term care,
whether the care is received at home in the community pursuant to a waiver or in a long-term care
facility licensed by the Department of Disabilities, Aging and Independent Living.

F. Institutionalized spouse (IS) means an institutionalized individual whose spouse qualifies as a
community spouse.

G. Long-term care means highest need and high need care, as determined by the licensing division
of the Department of Disabilities, Aging and Independent Living received by people living in
nursing facilities, rehabilitation centers, intermediate care facilities for the mentally retarded
(ICF-MR), and other medical facilities for more than 30 consecutive days. It also includes waiver
and hospice services.

H. Medicaid group means one of two kinds of groups in SSI-related Medicaid: or spouses where at
least one spouse is aged, blind or disabled, or an aged, blind or disabled individual with no spouse.
The countable income and resources of the financial responsibility group are compared against the
income and resource standards applicable to the Medicaid groups size.

I. Medicaid services means medical services funded through Medicaid. They include Medicaid
services (rules 7201-7508.7), long-term care (rules 7601-7608), and services defined in the
Department for Disabilities, Aging and Independent Living (DAIL) Choices for Care regulations.

J. SSI-related Medicaid means health care coverage available to members of the Medicaid group who
are aged, blind, or disabled and pass financial and nonfinancial eligibility criteria for Medicaid.
SSI-related Medicaid is based on two financial assistance programs federally administered by the
Social Security Administration: the supplemental security income program (SSI) and aid to the
aged, blind and disabled program (AABD).

K. Waiver services means specialized medical services approved under an exception to standard
Medicaid rules for a specific population.

It includes certain services administered by the DAIL:

1. home-based and enhanced residential care services for the aged and disabled (known as
“Choices for Care”),

2. traumatic brain injury services (TBI waiver), and

3. home-and-community-based waiver services for the developmentally disabled (DS waiver).

It also includes services administered by the Vermont Department of Mental Health:



Vermont Department for Children and Families
Economic Services Division

Medicaid SSI Rules
4201 p.2

Definitions

4. children’s mental health waiver services.

DCF determines financial and nonfinancial eligibility, other than disability, for these services.
DCF, through the disability determination services unit determines whether individuals are blind
or disabled according to the criteria in rules 4213-4215, except as stated below.

• When DAIL administers the waiver services, it determines whether applicants need the level
of care provided in a nursing facility, an intermediate care facility for the mentally retarded, or
out-of-state rehabilitation facility qualified to serve persons with a traumatic brain injury. For
the TBI and DS waivers, DAIL also determines whether applicants meet the disability criteria.

• When VDH administers the waiver services, it determines whether, if waiver services were
not available, children under age 22 need the level of care provided in an inpatient psychiatric
facility for children.



Vermont Department for Children and Families
Economic Services Division

Medicaid SSI Rules
4202

Categorically Needy Coverage Groups

4202 Categorically Needy Coverage Groups (08/01/2003, 02-11)

To be eligible for SSI-related Medicaid as categorically needy, individuals must meet the criteria in one
or more of the following coverage groups, in addition to other nonfinancial and financial requirements.
When an individual becomes ineligible for one coverage group, the department tests for other categorical
and then medically needy eligibility. Medicaid remains open until an individual no longer passes any of
the eligibility tests, per rule 4142.

4202.1 SSI/AABD Recipients (08/01/2003, 02-11)

Individuals granted SSI/AABD by the Social Security Administration are eligible for SSI-related
Medicaid. In addition to SSI/AABD recipients, this group includes individuals determined
presumptively disabled and those who do not receive an SSI/AABD payment because of recoupment.

4202.2 SSI-Eligible Coverage Groups (08/01/2003, 02-11)

The following individuals are eligible for SSI-related Medicaid as categorically needy.

A. Individuals who would be eligible for SSI/AABD except that they:

1. have not applied for SSI/AABD, or

2. do not meet SSI/AABD requirements not applicable to Medicaid, such as participation in
vocational rehabilitation or a substance abuse treatment program.

Individuals in this categorically needy coverage group must have income and resources at or
below SSI/AABD maximums and meet the nonfinancial criteria for SSI-related Medicaid.

B. Individuals who the Social Security Administration determines eligible under the Social
Security Act §1619(b) because they meet all SSI/AABD eligibility requirements except for
the amount of their earnings and who:

1. do not have sufficient earnings to provide the reasonable equivalent of publicly funded
attendant care services that would be available if they did not have such earnings; and

2. are seriously inhibited by the lack of Medicaid coverage in their ability to continue to
work or obtain employment.

4202.3 Long-Term Care Coverage Groups (09/01/2005, 05-19)

The following individuals are eligible for SSI-related Medicaid as categorically needy.

A. Medical institution - Individuals who live in a medical institution and have gross income under
the institutional income standard.

B. Special income group – Individuals who qualify for waiver services and who:

1. would be eligible for Medicaid if they were living in a medical institution;

2. have gross income between the protected income level and the institutional income
standard; and



Vermont Department for Children and Families
Economic Services Division

Medicaid SSI Rules
4202 p.2

Categorically Needy Coverage Groups

3. can receive appropriate long-term medical care in the community, as determined by the
Department of Disabilities, Aging and Independent Living.

C. Working people with disabilities – Individuals who qualify for home-based care under the
waiver serving the aged and disabled and meet the financial eligibility requirements specified
in rule 4202.4.

D. Hospice care - Individuals who:

1. would be eligible for Medicaid if they were living in a medical institution;

2. can receive appropriate medical care in the community, the cost of which is no greater
than the estimated cost of medical care in an appropriate institution; and

3. receive hospice care as described in rule 4412 and defined in section 1905(o) of the
Social Security Act.

E. Disabled Child in Home Care (DCHC, Katie Beckett) - Individuals who:

1. require the level of care provided in a medical institution;

2. would be eligible for Medicaid if they were living in a medical institution;

3. can receive appropriate medical care in the community, the cost of which is no greater
than the estimated cost of medical care in an appropriate institution;

4. are age 18 or younger;

5. have income, excluding their parents income, no greater than the institutional income
standard; and

6. have resources, excluding their parents resources, no greater than the resource limit for a
Medicaid group of one.

4202.4 Coverage Groups For New Applicants (08/01/2003, 02-11)

The following individuals are eligible for SSI-related Medicaid as categorically needy.

A. Breast or cervical cancer - Women found to have breast or cervical cancer, including
precancerous conditions, screened through the National Breast and Cervical Cancer Early
Detection Program and who:

1. are under age 65;

2. uninsured; and

3. otherwise not eligible for SSI-related or ANFC-related Medicaid.

Coverage under this category begins following the screening and diagnosis and continues as
long as a treating health professional verifies the woman is in need of cancer treatment services.

B. Working people with disabilities - Individuals with disabilities who are working and otherwise
eligible for SSI-related Medicaid and whose:

1. resources at the time of enrollment in the group do not exceed $5,000 for an individual
and $6,000.00 for a couple (see rule 4248.8 for resource exclusion after enrollment);
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