Journal of the Senate
________________
WEDNESDAY, FEBRUARY 26, 2014
The Senate was called to order by the President.
Devotional Exercises
A moment of silence was observed in lieu of devotions.
Message from the House No. 25
A message was received from the House of Representatives by Mr. William
M. MaGill, its First Assistant Clerk, as follows:
Mr. President:
I am directed to inform the Senate that:
The House has passed House bills of the following titles:
H. 581. An act relating to guardianship of minors.
H. 676. An act relating to regulation of land uses within flood hazard areas.
In the passage of which the concurrence of the Senate is requested.
The House has considered a bill originating in the Senate of the following
title:
S. 215. An act relating to administering, implementing, and financing water
quality improvement in Vermont.
And has passed the same in concurrence.
Rules Suspended; Bill Committed
S. 239.
Appearing on the Calendar for notice, on motion of Senator Lyons, the rules
were suspended and Senate bill entitled:
An act relating to the regulation of toxic substances.
Was taken up for immediate consideration.
Thereupon, pending the reading of the report of the Committee on Health
and Welfare, Senator Lyons moved that Senate Rule 49 be suspended in order
to commit the bill to the Committee on Economic Development, Housing and
General Affairs with the report of the Committee on Health and Welfare intact,
Which was agreed to.
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Committee Relieved of Further Consideration
S. 247.
On motion of Senator Kitchel, the Committee on Appropriations was
relieved of further consideration of Senate bill entitled:
An act relating to the regulation of medical marijuana dispensaries,
Thereupon, under the rule, the bill was ordered placed on the Calendar for
notice the next legislative day.
Rules Suspended; Consideration Postponed
S. 91.
Appearing on the Calendar for notice, on motion of Senator McCormack,
the rules were suspended and Senate bill entitled:
An act relating to public funding of some approved independent schools.
Was taken up for immediate consideration.
Thereupon, pending the reading of the report of the Committee on
Education, Senator McCormack moved that consideration of the bill be
postponed until Thursday, March 13, 2014.
Joint Resolution Placed on Calendar
J.R.S. 46.
Joint Senate resolution of the following title was offered, read the first time
and is as follows:
By Senator Nitka,
J.R.S. 46. Joint resolution providing for a Joint Assembly to vote on the
retention of six Superior Judges.
Resolved by the Senate and House of Representatives:
That the two Houses meet in Joint Assembly on Thursday, March 20, 2014,
at ten o’clock and thirty minutes in the forenoon to vote on the retention of six
Superior Judges. In case the vote to retain said Judges shall not be made on
that day, the two Houses shall meet in Joint Assembly at ten o’clock and thirty
minutes in the forenoon on each succeeding day, Saturdays and Sundays
excepted, and proceed until the above is completed.
Thereupon, in the discretion of the President, under Rule 51, the joint
resolution was placed on the Calendar for action the next legislative day.
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Bills Referred

House bills of the following titles were severally read the first time and
referred:
H. 581.
An act relating to guardianship of minors.
To the Committee on Judiciary.
H. 676.
An act relating to regulation of land uses within flood hazard areas.
To the Committee on Natural Resources and Energy.
Bill Amended; Bill Passed
S. 304.
Senate bill entitled:
An act relating to public school principals and nonrenewal of contracts.
Was taken up.
Thereupon, pending third reading of the bill, Senator Collins moved to
amend the bill by striking out all after the enacting clause and inserting in lieu
thereof the following:
Sec. 1. 16 V.S.A. § 243 is amended to read:
§ 243. APPOINTMENT; SUPERVISION; RENEWAL; DISMISSAL
(a) Appointment; supervision.
(1) The school board of each school district operating a school, after
recommendation by the superintendent, may designate a person as principal for
each public school within the district, except that a principal may be selected to
serve more than one school. In the case of a career technical education center,
only the school board which that operates the center may designate a person as
director. For purposes of As used in this section, the word “principal” shall
include a principal and the director of career technical education, and the term
“public school” shall include a career technical education center.
(2) The superintendent shall supervise each principal within the
supervisory union in the performance of duties and the implementation of
school-based initiatives. The superintendent shall evaluate a principal during
the year in which the principal’s contract shall expire and may evaluate the
principal at other times during the contract term. Together with the evaluation
provided to the principal in the year in which the contract shall expire, the

WEDNESDAY, FEBRUARY 26, 2014

265

superintendent shall indicate in writing whether he or she intends to
recommend to the school board that the contract be renewed or not renewed. If
the superintendent intends to recommend nonrenewal, then the written
notification shall also indicate on which of the three categories set forth in
subdivision (c)(2) of this section the recommendation is based.
(b) Length of contract. The A principal shall be employed by written
contract for a term of not less than one year nor more than three years. Based
upon the superintendent’s most recent written evaluation of the principal, a
superintendent shall recommend to the school board whether or not to renew
the initial and any subsequent contract with a principal.
(c) Renewal and nonrenewal.
(1) A principal who has been continuously employed for more than two
years in the same position has the right either to have his or her contract
renewed, or to receive written notice of nonrenewal at least 90 days before the
existing contract expires:
(A) on or before February 1, if the principal has been continuously
employed for more than two years in the same position; and
(B) on or before April 1, if the principal has been continuously
employed for two years or less in the same position.
(2) Nonrenewal may be based upon elimination of the position,
unresolved performance deficiencies, or other reasons affecting the educational
mission of the district. The written notice shall recite the grounds for
nonrenewal. If nonrenewal is based on performance deficiencies, the written
notice shall be accompanied by an evaluation performed by the superintendent.
At its discretion, any reason other than the elimination of the position then, at
its discretion, the school board may allow a period of remediation of
performance deficiencies prior to issuance of the written notice its final
decision on nonrenewal.
(3) After receiving such a notice of nonrenewal, the principal may
request in writing, and shall be granted, a meeting with the school board. Such
request shall be delivered within 15 10 calendar days of delivery of notice of
nonrenewal, and the meeting shall be held within 15 calendar days of delivery
of the request for a meeting. At the meeting, the school board shall explain its
position, and the principal shall be allowed to respond. The principal and any
member of the board may present written information or oral information
through statements of others, and the principal and the board may be
represented by counsel. The meeting shall be in executive session unless both
parties agree in writing that it be open to the public. After the meeting, the
school board shall decide whether or not to offer the principal an opportunity
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to renew his or her contract. The school board shall issue its decision in
writing within five days. The decision of the school board shall be final.
***
(e) Inclusion in contract. Every principal's contract shall be deemed to
contain the provisions of this section. Any contract provision to the contrary is
without effect. Each written contract shall include a reference to chapter 5,
subchapter 3 of this title; provided, however, that failure to do so shall not give
rise to a private right of action.
(f) Notification by principal. On or before May 1 of the year in which a
principal’s contract expires, the principal shall notify the school board in
writing if he or she intends not to enter into a new contract with the district.
Sec. 2. EFFECTIVE DATE
This act shall take effect on passage.
Which was agreed to.
Thereupon, pending third reading of the bill, Senator Nitka moved to amend
the bill in Sec. 1, in 16 V.S.A. § 243(c), in subdivision (1) by adding a new
subparagraph (C) to read as follows:
(C) at least 30 days before the existing contract expires, if the final
day of the existing contract is other than June 30.
Which was agreed to.
Thereupon, the bill was read the third time and passed.
Bill Passed
S. 275.
Senate bill of the following title was read the third time and passed:
An act relating to the Court’s jurisdiction over youthful offenders.
Third Reading Ordered
S. 263.
Senator Benning, for the Committee on Judiciary, to which was referred
Senate bill entitled:
An act relating to the authority of assistant judges in child support contempt
proceedings.
Reported that the bill ought to pass.
Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and third reading of the bill was ordered.
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Bill Amended; Third Reading Ordered
S. 177.
Senator McAllister, for the Committee on Government Operations, to which
was referred Senate bill entitled:
An act relating to nonjudicial discipline.
Reported recommending that the bill be amended by striking out all after
the enacting clause and inserting in lieu thereof the following:
Sec. 1. 20 V.S.A. chapter 39 (courts-martial) §§ 941–945 are designated as
subchapter 1, which is added to read:
Subchapter 1. General Provisions
Sec. 2. 20 V.S.A. chapter 39 (courts-martial), subchapter 2 is added to read:
Subchapter 2. Nonjudicial Discipline
§ 961. COMMANDING OFFICER NONJUDICIAL DISCIPLINE
(a)(1) A commanding officer may impose nonjudicial discipline upon a
service member for minor military offenses without the intervention of a
court-martial in accordance with the provisions of this subchapter.
(2) The commanding officer who intends to impose nonjudicial
discipline upon a service member shall notify him or her of the following:
(A) the nature of the alleged offense;
(B) the commanding officer’s intent to dispose of the matter by
nonjudicial discipline; and
(C) any other nonjudicial discipline procedural rights established by
regulation.
(3) As used in this section, “commanding officer” shall include an
officer-in-charge.
(b) A commanding officer may impose upon enlisted members of the
officer’s command:
(1) an admonition;
(2) a reprimand;
(3) for members who are serving on full-time military orders in excess
of 179 days, the forfeiture of up to seven days of pay and, for all others, up to
four days of pay;
(4) a fine of not more than seven days’ pay;
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(5) a reduction to the next inferior pay grade, if the grade from which
the member is demoted is within the promotion authority of the officer
imposing the reduction or any officer subordinate to the one who imposes the
reduction;
(6) extra duties for not more than 14 days, which need not be
consecutive; and
(7) restriction to certain specified limits, with or without suspension
from duty, for not more than 14 days, which need not be consecutive.
(c) A commanding officer of the grade of major or above may impose upon
enlisted members of the officer’s command:
(1) any discipline authorized in subdivisions (b)(1), (2), and (3) of this
section;
(2) for members who are serving on full-time military orders in excess
of 179 days, the forfeiture of not more than one-half of one month’s pay per
month for up to two months, and, for all others, up to 14 days of pay;
(3) a fine of not more than one month’s pay;
(4) a reduction to the lowest or any intermediate pay grade, if the grade
from which the member is demoted is within the promotion authority of the
officer imposing the reduction or any officer subordinate to the one who
imposes the reduction, but an enlisted member in a pay grade above E-4 may
not be reduced more than two pay grades;
(5) for members who are serving on full-time military orders in excess
of 179 days, the imposition of extra duties for up to 45 days which need not be
consecutive, and, for all others, the imposition of extra duties for up to 14 days
which need not be consecutive; and
(6) restriction to certain specified limits, with or without suspension
from duty, for not more than 60 days, which need not be consecutive.
(d)(1) The Adjutant and Inspector General or an officer of a general or flag
rank in command may impose:
(A) upon an officer or warrant officer of the officer’s command, any
discipline authorized in subdivisions (c)(1), (2), (3), and (6) of this section;
(B) upon an enlisted member of the officer’s command, any
discipline authorized in subsection (c) of this section.
(2) The Adjutant and Inspector General or an officer of a general or flag
rank in command may delegate his or her powers under this subsection to a
principle assistant who is a member of the Vermont National Guard.
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(e) Whenever any disciplines imposed under this section are to be served
consecutively, the total length of the combined discipline shall not exceed the
authorized duration of the longest discipline in the combination, and there shall
be an apportionment of disciplines so that no single discipline in the
combination exceeds its authorized length.
(f)(1) The officer who imposes the discipline or his or her successor in
command may at any time suspend, set aside, mitigate, or remit any part or
amount of the discipline and restore all rights, privileges, and property
affected. The officer also may mitigate a reduction in grade to a forfeiture of
pay or mitigate extra duties to a restriction to certain specified limits.
(2) The mitigated discipline shall not be for a greater period than the
original discipline mitigated. When mitigating reduction in grade to forfeiture
of pay, the amount of the forfeiture shall not be greater than the amount that
could have been imposed initially under this section by the officer who
imposed the discipline.
(g) Whenever a discipline of forfeiture of pay is imposed under this
section, the forfeiture may apply to pay accruing before, on, or after the date
that discipline is imposed.
§ 962. SERVICE MEMBERS SUBJECT TO NONJUDICIAL DISCIPLINE
(a) A service member subject to nonjudicial discipline under this
subchapter shall, during the course of his or her disciplinary proceedings, have
the right to:
(1) consult with a judge advocate or with private counsel at the service
member’s own expense;
(2) submit matters in extenuation, mitigation, or defense; and
(3) call and examine witnesses, to the extent witness are reasonably
available.
(b)(1) Except as provided in subdivision (2) of this subsection, a service
member subject to nonjudicial discipline shall have the right to demand a
court-martial in lieu of nonjudicial discipline.
(2) A service member subject to nonjudicial discipline shall not have the
right to demand a court-martial in lieu of nonjudicial discipline if the service
member is notified by the commanding officer that the commanding officer
does not intend to impose a restriction to certain specified limits, a fine, or
extra duties if, after a hearing, the service member is found guilty of any
offense with which he or she is charged.
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(c)(1) A service member subject to nonjudicial discipline under this
subchapter may elect to have his or her case heard before a nonjudicial
discipline panel, described in section 963 of this subchapter.
(2) The service member shall have 24 hours from the commanding
officer’s notice of his or her intent to dispose of the matter by nonjudicial
discipline to make an election for disposition by a nonjudicial panel, and shall
have the right to consult with a judge advocate or with private counsel at the
service member’s own expense prior to making such a decision.
§ 963. NONJUDICIAL DISCIPLINE PANELS
(a) When a service member elects to have his or her case heard before a
nonjudicial discipline panel as provided in section 962 of this subchapter, the
panel shall be formed as follows:
(1) The panel shall consist of three members, appointed by the next
higher authority of the commanding officer who seeks to impose the
nonjudicial discipline.
(2) The members of the panel shall be officers who are senior to the
service member requesting the panel. If it is an enlisted service member
requesting the panel, there shall be at least one enlisted service member on the
panel, but that enlisted service member must be senior to the enlisted service
member requesting the panel.
(3) The senior member of the panel shall be the chair. The most
junior member shall be the recorder and shall record summaries of the
proceedings.
(4) If the nonjudicial discipline is being offered by a general officer,
the panel shall consist of three members appointed by the Adjutant and
Inspector General with the most senior member being the chair and the most
junior member being the recorder, who shall record the summaries of the
proceedings.
(b) The panel decision shall be by majority vote. The panel shall have the
same authority and responsibility in conducting the proceeding and disposing
of the matter, including imposing nonjudicial discipline, as has a commanding
officer of the grade of major or above pursuant to this subchapter.
(c)(1) The panel shall forward its recommendation for disposition and
imposition of discipline, if any, to the authority who appointed the panel under
subsection (a) of this section.
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(2)(A) The appointing authority may approve the recommended
discipline or any part or amount as the appointing authority sees fit and may
suspend, mitigate, or remit the recommended discipline as he or she deems
appropriate.
(B) The appointing authority shall not approve any discipline in
excess of that recommended by the panel.
§ 964. APPEALS FROM NONJUDICIAL DISCIPLINE DECISIONS
(a)(1) A service member disciplined under this subchapter who considers
the discipline unjust or disproportionate to the offense may appeal to the next
superior authority within 15 days after the discipline is either announced or
notice of the discipline is sent to the accused, as the commander under section
961 or the appointing authority under section 963 of this subchapter may
determine.
(2) An appeal from the decision of an appointing authority under section
963 of this subchapter shall be taken directly to the next higher authority,
unless the action is initiated by a general officer, in which case the Adjutant
and Inspector General shall have the final decision.
(b) The appeal shall be promptly forwarded and decided, but the service
member disciplined may, in the meantime, be required to undergo the
discipline adjudged.
(c)(1) The superior authority may exercise the same powers with respect to
the discipline imposed as may be exercised under section 961 or 963 of this
subchapter by the officer who imposed the discipline, except that the superior
authority shall not impose any discipline in excess of what was originally
imposed.
(2) Before acting on an appeal, the authority may refer the case to a
judge advocate for consideration and advice.
§ 965. EFFECT OF NONJUDICIAL DISCIPLINE
(a) The imposition and enforcement of nonjudicial discipline under this
subchapter for any act or omission shall not be a bar to trial by court-martial or
a civilian court of competent jurisdiction for a serious crime or offense
growing out of the same act or omission and not properly punishable under this
subchapter.
(b) The fact that nonjudicial discipline has been enforced may be shown by
the accused upon trial and, when so shown, it shall be considered in
determining the measure of discipline to be adjudged in the event of a finding
of guilty.
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Sec. 3. EFFECTIVE DATE
This act shall take effect on July 1, 2014.
And that when so amended the bill ought to pass.
Senator White, for the Committee on Judiciary, to which the bill was
referred, reported recommending that the bill be amended as recommended by
the Committee on Government Operations, with the following amendments
thereto:
First: In Sec. 2, in 20 V.S.A. § 961(a)(1), after the following: “in
accordance with the provisions” by inserting the following: of
Second: In Sec. 2, in 20 V.S.A. § 962(b), by striking out subdivision (2) in
its entirety and inserting in lieu thereof a new subdivision (2) to read as
follows:
(2) A service member subject to nonjudicial discipline shall not have the
right to demand a court-martial in lieu of nonjudicial discipline if the
commanding officer will not impose a restriction to certain specified limits, a
fine, or extra duties if, after a hearing, the service member is found guilty of
any offense with which he or she is charged and the commanding officer
advises the service member of that fact when the commanding officer notifies
the service member of his or her intent to impose nonjudicial discipline.
And that when so amended the bill ought to pass.
Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the recommendation of amendment of the Committee on
Government Operations was amended as recommended by the Committee on
Judiciary.
Thereupon, the pending question, Shall the bill be amended as
recommended by the Committee on Government Operations, as amended?,
was decided in the affirmative.
Thereupon, third reading of the bill was ordered.
Bill Amended; Third Reading Ordered
S. 287.
Senator White, for the Committee on Judiciary, to which was referred
Senate bill entitled:
An act relating to involuntary treatment and medication.
Reported recommending that the bill be amended by striking out all after
the enacting clause and inserting in lieu thereof the following:
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Sec. 1. 18 V.S.A. § 7612 is amended to read:
§ 7612. APPLICATION FOR INVOLUNTARY TREATMENT
(a) An interested party may, by filing a written application, commence
proceedings for the involuntary treatment of an individual by judicial process.
(b) The application shall be filed in the criminal division of the superior
court Family Division of the Superior Court of the proposed patient’s residence
or, in the case of a nonresident, in any district court.
(c) If the application is filed under section 7508 or 7620 of this title, it shall
be filed in the criminal division of the superior court unit of the Family
Division of the Superior Court in which the hospital is located. In all other
cases, it shall be filed in the unit in which the patient resides. In the case of a
nonresident, it may be filed in any unit.
(d) The application shall contain:
(1) The name and address of the applicant; and
(2) A statement of the current and relevant facts upon which the
allegation of mental illness and need for treatment is based. The application
shall be signed by the applicant under penalty of perjury.
(e) The application shall be accompanied by:
(1) A a certificate of a licensed physician, which shall be executed under
penalty of perjury stating that he or she has examined the proposed patient
within five days of the date the petition is filed, and is of the opinion that the
proposed patient is a person in need of treatment, including the current and
relevant facts and circumstances upon which the physician’s opinion is
based; or
(2) A a written statement by the applicant that the proposed patient
refused to submit to an examination by a licensed physician.
(f) Before an examining physician completes the certificate of examination,
he or she shall consider available alternative forms of care and treatment that
might be adequate to provide for the person’s needs, without requiring
hospitalization.
Sec. 2. 18 V.S.A. § 7612a is added to read:
§ 7612a. PROBABLE CAUSE REVIEW
(a) Within three days after an application for involuntary treatment is filed,
the Family Division of the Superior Court shall conduct a review to determine
whether there is probable cause to believe that he or she was a person in need
of treatment at the time of his or her admission. The review shall be based

274

JOURNAL OF THE SENATE

solely on the application for an emergency examination and accompanying
certificate by a licensed physician and the application for involuntary
treatment.
(b) If based on a review conducted pursuant to subsection (a) of this section
the Court finds probable cause to believe that the person was a person in need
of treatment at the time of his or her admission, the person shall be ordered
held for further proceedings in accordance with part 8 of this title. If probable
cause is not established, the person shall be ordered discharged from the
hospital and returned to the place from which he or she was transported or to
his or her home.
Sec. 3. 18 V.S.A. § 7615 is amended to read:
§ 7615. HEARING
(a)(1) Upon receipt of the application, the court Court shall set a date for
the hearing to be held within 10 days from the date of the receipt of the
application or 20 days from the date of the receipt of the application if a
psychiatric examination is ordered under section 7614 of this title unless the
hearing is continued by the court Court pursuant to subsection (b) of this
section.
(2)(A) The applicant or a person who is certified as a person in need of
treatment pursuant to section 7508 may file a motion to expedite the hearing.
The motion shall be supported by an affidavit. The Court may grant the
motion if it finds that:
(i) the person has received involuntary medication pursuant to
section 7624 of this title during the past two years and experienced significant
clinical improvement in his or her mental state as a result of the treatment; or
(ii)(I) the person demonstrates a significant risk of causing the
person or others serious bodily injury as defined in 13 V.S.A. § 1021 even
while hospitalized; and
(II) clinical interventions have failed to address the risk of harm
to the person or others.
(B) If the Court grants the motion for expedited hearing pursuant to
this subdivision, the hearing shall be held within seven to ten days from the
date of the order for expedited hearing.
(b) The court For hearings held pursuant to subdivision (a)(1) of this
section, the Court may grant either party an a onetime extension of time of up
to seven days for good cause.
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(c) The hearing shall be conducted according to the rules of evidence Rules
of Evidence applicable in civil actions in the criminal division of the superior
courts Family Division of the Superior Court of the state State, and to an extent
not inconsistent with this part, the rules of civil procedure of the state Vermont
Rules of Civil Procedure shall be applicable.
(d) The applicant and the proposed patient shall have a right to appear at
the hearing to testify. The attorney for the state State and the proposed patient
shall have the right to subpoena, present and cross-examine witnesses, and
present oral arguments. The court Court may, at its discretion, receive the
testimony of any other person.
(e) The proposed patient may at his or her election attend the hearing,
subject to reasonable rules of conduct, and the court Court may exclude all
persons not necessary for the conduct of the hearing.
Sec. 4. 18 V.S.A. § 7624 is amended to read:
§ 7624. PETITION FOR INVOLUNTARY MEDICATION
(a) The commissioner Commissioner may commence an action for the
involuntary medication of a person who is refusing to accept psychiatric
medication and meets any one of the following three conditions:
(1) has been placed in the commissioner’s Commissioner’s care and
custody pursuant to section 7619 of this title or subsection 7621(b) of this title;
(2) has previously received treatment under an order of hospitalization
and is currently under an order of nonhospitalization, including a person on an
order of nonhospitalization who resides in a secure residential recovery
facility; or
(3) has been committed to the custody of the commissioner of
corrections Commissioner of Corrections as a convicted felon and is being held
in a correctional facility which is a designated facility pursuant to section 7628
of this title and for whom the department of corrections Department of
Corrections and the department of mental health Department of Mental Health
have jointly determined jointly that involuntary medication would be
appropriate pursuant to 28 V.S.A. § 907(4)(H).
(b)(1) A petition for involuntary medication may be filed at any time after
the application for involuntary treatment is filed. A The petition for
involuntary medication shall be filed in the family division of the superior
court Family Division of the Superior Court in the county in which the person
is receiving treatment or, if an order has not been issued on the application for
involuntary treatment, in the county in which the application for involuntary
treatment is pending.
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(2) The Court may consolidate a petition for involuntary medication and
an application for involuntary treatment upon motion of a party or upon its
own motion if it finds that consolidation would serve the interests of the parties
and the administration of justice. If the proceedings are consolidated, the
Court shall rule on the application for involuntary treatment before ruling on
the petition for involuntary medication.
(c) The petition shall include a certification from the treating physician,
executed under penalty of perjury, that includes the following information:
(1) the nature of the person’s mental illness;
(2) the necessity for involuntary medication, including the person’s
competency to decide to accept or refuse medication;
(3) any proposed medication, including the method, dosage range, and
length of administration for each specific medication;
(4) a statement of the risks and benefits of the proposed medications,
including the likelihood and severity of adverse side effects and its effect on:
(A)
the person’s prognosis with and without the proposed
medications; and
(B) the person’s health and safety, including any pregnancy;
(5) the current relevant facts and circumstances, including any history of
psychiatric treatment and medication, upon which the physician’s opinion is
based;
(6) what alternate treatments have been proposed by the doctor, the
patient, or others, and the reasons for ruling out those alternatives; and
(7) whether the person has executed a durable power of attorney for
health care an advance directive in accordance with the provisions of
18 V.S.A. chapter 111, subchapter 2 231 of this title, and the identity of the
health care agent or agents designated by the durable power of attorney
advance directive.
(d) A copy of the durable power of attorney advance directive, if available,
shall be attached to the petition.
Sec. 5. 18 V.S.A. § 7625 is amended to read:
§ 7625. HEARING ON PETITION FOR INVOLUNTARY MEDICATION;
BURDEN OF PROOF
(a) A Unless consolidated with an application for involuntary treatment
pursuant to section 7624 of this title, a hearing on a petition for involuntary
medication shall be held within seven days of filing and shall be conducted in
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accordance with sections 7613, 7614, 7615(b)–(e), and 7616 and subsections
7615(b)–(e) of this title.
(b) In a hearing conducted pursuant to this section, section 7626, or section
7627 of this title, the commissioner Commissioner has the burden of proof by
clear and convincing evidence.
(c) In determining whether or not the person is competent to make a
decision regarding the proposed treatment, the court Court shall consider
whether the person is able to make a decision and appreciate the consequences
of that decision.
Sec. 6. 18 V.S.A. § 7626 is amended to read:
§ 7626. DURABLE POWER OF ATTORNEY ADVANCE DIRECTIVE
(a) If a person who is the subject of a petition filed under section 7624 of
this title has executed a durable power of attorney an advance directive in
accordance with the provisions of 18 V.S.A. chapter 111 231 of this title,
subchapter 2 for health care, the court Court shall suspend the hearing and
enter an order pursuant to subsection (b) of this section, if the court Court
determines that:
(1) the person is refusing to accept psychiatric medication;
(2) the person is not competent to make a decision regarding the
proposed treatment; and
(3) the decision regarding the proposed treatment is within the scope of
the valid, duly executed durable power of attorney for health care advance
directive.
(b) An order entered under subsection (a) of this section shall authorize the
commissioner Commissioner to administer treatment to the person, including
involuntary medication in accordance with the direction set forth in the durable
power of attorney advance directive or provided by the health care agent or
agents acting within the scope of authority granted by the durable power of
attorney advance directive. If hospitalization is necessary to effectuate the
proposed treatment, the court Court may order the person to be hospitalized.
(c) In the case of a person subject to an order entered pursuant to
subsection (a) of this section, and upon the certification by the person’s
treating physician to the court that the person has received treatment or no
treatment consistent with the durable power of attorney for health care for
45 days after the order under subsection (a) of this section has been entered,
then the court shall reconvene the hearing on the petition.
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(1) If the court concludes that the person has experienced, and is likely
to continue to experience, a significant clinical improvement in his or her
mental state as a result of the treatment or nontreatment directed by the durable
power of attorney for health care, or that the patient has regained competence,
then the court shall enter an order denying and dismissing the petition.
(2) If the court concludes that the person has not experienced a
significant clinical improvement in his or her mental state, and remains
incompetent then the court shall consider the remaining evidence under the
factors described in subdivisions 7627(c)(1)-(5) of this title and render a
decision on whether the person should receive medication. [Repealed.]
Sec. 7. 18 V.S.A. § 7627(b) is amended to read:
(b) If a person who is the subject of a petition filed under section 7625 of
this title has not executed a durable power of attorney an advance directive, the
court Court shall follow the person’s competently expressed written or oral
preferences regarding medication, if any, unless the commissioner
Commissioner demonstrates that the person’s medication preferences have not
led to a significant clinical improvement in the person’s mental state in the past
within an appropriate period of time.
Sec. 8. Rule 12 of the Vermont Rules for Family Proceedings is amended to
read:
Rule 12. STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT
(a) Automatic Stay Prior to Appeal; Exceptions.
(1) Automatic Stay. Except as provided in paragraph (2) of this
subdivision and in subdivision (c), no execution shall issue upon a judgment
nor shall proceedings be taken for its enforcement until the expiration of
30 days after its entry or until the time for appeal from the judgment as
extended by Appellate Rule 4 has expired.
(2) Exceptions. Unless otherwise ordered by the court, none of the
following orders shall be stayed during the period after its entry and until an
appeal is taken:
(A) In an action under Rule 4 of these rules, an order relating to
parental rights and responsibilities and support of minor children or to separate
support of a spouse (including maintenance) or to personal liberty or to the
dissolution of marriage;
(B) An order of involuntary treatment, involuntary medication,
nonhospitalization, or hospitalization, in an action pursuant to 18 V.S.A.
§§ 7611-7623 chapter 181;

WEDNESDAY, FEBRUARY 26, 2014

279

(C) Any order of disposition in a juvenile case, including an order
terminating residual parental rights; or
(D) Any order in an action under Rule 9 of these rules for prevention
of abuse, including such an action that has been consolidated or deemed
consolidated with a proceeding for divorce or annulment pursuant to Rule 4(n).
The provisions of subdivision (d) of this rule govern the modification or
enforcement of the judgment in an action under Rule 4 of these rules, during
the pendency of an appeal.
***
(d) Stay Pending Appeal.
(1) Automatic Stay. In any action in which automatic stay prior to
appeal is in effect pursuant to paragraph (1) or subdivision (a) of this rule, the
taking of an appeal from a judgment shall operate as a stay of execution upon
the judgment during the pendency of the appeal, and no supersedeas bond or
other security shall be required as a condition of such stay.
(2) Other Actions.
(A) When an appeal has been taken from judgment in an action under
Rule 4 of these rules in which no stay pursuant to paragraph (1) of subdivision
(a) of this rule is in effect, the court in its discretion may, during the pendency
of the appeal, grant or deny motions for modification or enforcement of that
judgment.
(B)(i) When an appeal has been taken from an order for involuntary
treatment, nonhospitalization, or hospitalization or involuntary treatment, in an
action pursuant to chapter 181 of Title 18 V.S.A. chapter 181, the court in its
discretion may, during the pendency of the appeal, grant or deny applications
for continued treatment, modify its order, or discharge the patient, as provided
in 18 V.S.A. §§ 7617, 7618, 7620, and 7621.
(ii)(I) If an order of involuntary medication is appealed, the
appellant may file a motion in the Family Division to stay the order during the
pendency of the appeal. A motion to stay filed under this subdivision shall
stay the involuntary medication order while the motion to stay is pending.
(II) The Family Division’s ruling on a motion to stay filed
under subdivision (I) of this subdivision (ii) may be modified or vacated by the
Supreme Court upon motion by a party filed within seven days after the ruling
is issued. If the appellant is the moving party, the order for involuntary
medication shall remain stayed until the Supreme Court rules on the motion to
vacate or modify the stay. A motion to vacate or modify a stay under this
subdivision shall be determined by a single Justice of the Supreme Court, who
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may hear the matter or at his or her discretion refer it to the entire Supreme
Court for hearing. No further appeal may lie from the ruling of a single Justice
in matters to which this subdivision applies. The motion shall be determined as
soon as practicable and to the extent possible shall take priority over other
matters.
***
Sec. 9. AVAILABILITY OF PSYCHIATRISTS FOR EXAMINATIONS
The Agency of Human Services shall examine its contract with Vermont
Legal Aid’s Mental Health Law Project to determine whether continued State
funding to the Mental Health Law Project may be made contingent upon the
Mental Health Law Project contracting with a sufficient number of
psychiatrists to conduct psychiatric examinations pursuant to 18 V.S.A. § 7614
in the time frame established by 18 V.S.A. § 7615.
Sec. 10. EFFECTIVE DATE
This act shall take effect on July 1, 2014.
And that when so amended the bill ought to pass.
Senator Ayer, for the Committee on Health and Welfare, to which the bill
was referred, reported recommending that the bill be amended as
recommended by the Committee on Judiciary with the following amendment
thereto:
In Sec. 4, 18 V.S.A. § 7624(b), by striking out subdivision (2) in its entirety
and inserting in lieu thereof a new subdivision (2) to read as follows:
(2) The Court may consolidate an application for involuntary treatment
and a petition for involuntary medication upon motion of a party or upon its
own motion if there is good cause to believe that consolidation will serve the
best interests of the patient. If the proceedings are consolidated, the Court
shall rule on the application for involuntary treatment before ruling on the
petition for involuntary medication.
And that when so amended the bill ought to pass.
Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the recommendation of amendment of the Committee on
Judiciary was amended as recommended by the Committee on Health and
Welfare.
Thereupon, the pending question, Shall the bill be amended as
recommended by the Committee on Judiciary, as amended?, was decided in the
affirmative.

WEDNESDAY, FEBRUARY 26, 2014

281

Thereupon, third reading of the bill was ordered on a roll call, Yeas 26,
Nays 4.
Senator Sears having demanded the yeas and nays, they were taken and are
as follows:
Roll Call
Those Senators who voted in the affirmative were: Ashe, Ayer, Baruth,
Benning, Bray, Campbell, Collins, Cummings, Doyle, Flory, French,
Galbraith, Hartwell, Kitchel, Lyons, Mazza, McAllister, Mullin, Nitka,
Rodgers, Sears, Sirotkin, *Snelling, Starr, Westman, White.
Those Senators who voted in the negative were:
McCormack, Pollina, Zuckerman.

MacDonald,

*Senator Snelling explained her vote as follows:
“I voted yes with concern but also with the intention to continue to do
everything possible to make certain all options, and treatment is available to
individuals in Vermont prior to mental health crisis.”
Adjournment
On motion of Senator Campbell, the Senate adjourned until one o’clock and
thirty minutes in the afternoon on Thursday, February 27, 2014.

