Journal of the Senate

THURSDAY, FEBRUARY 6, 2014

In the absence of the President (who was Acting Governor in the absence of
the Governor) the Senate was called to order by the President pro tempore.

Devotional Exercises

Devotional exercises were conducted by the Reverend Paul Chandler of
East Hardwick.

Bill Referred to Committee on Finance
S. 247.

Senate bill of the following title, appearing on the Calendar for notice, and
affecting the revenue of the state, under the rule was referred to the Committee
on Finance:

An act relating to the regulation of medical marijuana dispensaries.
Third Reading Ordered
S. 215.

Senator Snelling, for the Committee on Natural Resources and Energy, to
which was referred Senate bill entitled:

An act relating to administering, implementing, and financing water quality
improvement in Vermont.

Reported that the bill ought to pass.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and third reading of the bill was ordered.

Proposal of Amendment; Third Reading Ordered
H. 526.

Senator Snelling, for the Committee on Natural Resources and Energy, to
which was referred House bill entitled:

An act relating to the establishment of lake shoreland protection standards.

Reported recommending that the Senate propose to the House to amend the
bill by striking out all after the enacting clause and inserting in lieu thereof the
following:
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Sec. 1. LEGISLATIVE FINDINGS AND LEGISLATIVE INTENT
The General Assembly finds and declares that:

(1) Clean water is essential in Vermont’s quality of life.

(2) Preserving, protecting, and restoring the water quality of all lakes,
ponds, rivers, and streams are necessary for the clean water, recreation,
economic opportunity, wildlife habitat, and ecological value that such waters
provide.

(3) Currently, there are multiple pressures on the protection of the water
quality of the State’s surface waters.

(4) The State has responded to the multiple pressures on water quality
by implementing requlatory programs for stormwater, wastewater, and
agricultural runoff, but water quality issues remain that need addressing.

(5) Vermont’s lakes are among the State’s most valuable and fragile
economic_and natural resources, and the protection of naturally vegetated
shorelands adjacent to lakes is necessary to prevent water quality degradation,
maintain healthy habitat, and promote flood resilience.

(6)  Naturally vegetated shorelands and implementation of best
management practices in lands adjacent to lakes function to:

(A) intercept and infiltrate surface water runoff, wastewater, and
groundwater flows from upland sources;

(B) remove or minimize the effects of nutrients, sediment, organic
matter, pesticides, and other pollutants:

(C) _moderate the temperature of shallow water habitat;

(D) maintain the conditions that sustain the full support of aquatic
biota, wildlife, and aguatic habitat uses; and

(E) promote stability and flood resilience by protecting shoreline
banks from erosion.

(7) Healthy lakes and adjacent shorelands:

(A) support Vermont’s tourism economy and promote widespread
recreational opportunities, including swimming, boating, fishing, and hunting;

(B) support property values and tax base; and

(C) reduce human health risks.

(8) According to the Agency of Natural Resources Water Quality
Remediation, Implementation, and Funding Report in 2013, review of the
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development, protection, and stabilization of shorelands is necessary because
of the importance of shorelands to the health of lakes.

(9) A lake or pond of more than 10 acres is located in 184 of the State’s
251 municipalities. However, only 48 municipalities have shoreland zoning
that requires vegetative cover. Scientifically based standards for impervious
surface and cleared area adjacent to lakes are necessary to protect and maintain
the integrity of water quality and aquatic and shoreland habitat, while also
allowing for reasonable development of shorelands.

(10) The shorelands of the state owned by private persons remain
private property, and this act does not extend the common-law public trust
doctrine to private shoreland that is not currently public trust land. The State
has an interest in protecting lakes and adjacent shorelands in a manner that
respects existing rights of property owners to control access to land they own
in _lake shorelands, and the regulation of the creation of new impervious
surface or cleared area in the shoreland areas should not and does not affect the
ability of property owners to control access to their lands.

(11) In order to fulfill the State’s role as trustee of its waters and
promote public health, safety, and the general welfare, it is in the public
interest for the General Assembly to establish lake shoreland protection
standards for impervious surface and cleared area in the shorelands adjacent to
the State’s lakes.

Sec. 2. 10 V.S.A. chapter 49A is added to read:

CHAPTER 49A. LAKE SHORELAND PROTECTION STANDARDS
§ 1441. PURPOSE

The purposes of this chapter shall be to:

(1) provide clear and adaptable standards for the creation of impervious
surface or cleared area in lands adjacent to lakes;

(2) prevent degradation of water quality in lakes and preserve natural
stability of shoreline;

(3) protect aquatic biota and protect habitat for wildlife and aquatic life;

(4) mitigate, minimize, and manage any impact of new impervious
surface and new cleared area on the lakes of the State;

(5) mitigate the damage that floods and erosion cause to development,
structures, and other resources in the lands adjacent to lakes;

(6) accommodate creation of cleared areas and impervious surfaces in
protected shoreland areas in a manner that allows for reasonable development
of existing parcels;
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(7) protect shoreland owners’ access to, views of, and use of the State’s
lakes; and

(8) preserve and further the economic benefits and values of lakes and
their adjacent shorelands.

§ 1442. DEFINITIONS
As used in this chapter:

(1) “Agency” means the Agency of Natural Resources.

(2) “Best management practices” means approved activities,
maintenance procedures, and other practices to prevent or reduce the effects of
impervious surface or cleared area on water quality and natural resources.

(3) “Cleared area” means an area where existing vegetative cover, soil,
tree canopy, or duff is permanently removed or altered. Cleared area shall not
mean management of vegetative cover conducted according to the
requirements of section 1447 of this title.

(4) “Duff” means leaf litter plus small fragments of plants and organic
debris that provide a sponqy substrate that absorbs the enerqy of falling water
and allows runoff to infiltrate soil.

(5) “Expansion” means an increase or addition of impervious surface or
cleared area.

(6) “Grass lawn” means land maintained in continuous plant coverage of
grasses and similar plants that are closely and regularly mowed, including
meadow or pasture on nonagricultural land. “Grass lawn” does not include
pasture cropland, land used to grow sod, or similar land used for agricultural

production.

(7) ‘“Habitable structure” means a permanent assembly of materials built
for the support, shelter, or enclosure of persons, animals, goods, or property,
including a dwelling, a commercial or industrial building, and driveways,
decks, and patios attached or appurtenant to a dwelling or commercial or
industrial building. “Habitable structure” shall not mean a motor home, as that
term is defined under 32 V.S.A. 8 8902, tents, lean-tos, or other temporary
structures.

(8) “Impervious surface” means those manmade surfaces, including
paved and unpaved roads, parking areas, roofs, driveways, and walkways, from
which precipitation runs off rather than infiltrates.

(9) “Lake” means a body of standing water, including a pond or a
reservoir, which may have natural or artificial water level control. Private
ponds shall not be considered lakes.
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(10) “Mean water level” means the mean water level of a lake as defined
in the Mean Water Level Rules of the Agency of Natural Resources adopted
under 29 V.S.A. § 410.

(11) “Parcel” means a portion of land or a tract of land with defined
boundaries created by dividing the land by sale, gift, lease, mortgage,
foreclosure, court-ordered partition or decree, or filing of a plat, plan, or deed
in the records of the municipality where the act of division occurred.

(12) “Private pond” means a body of standing water that is a natural
water body of not more than 20 acres located on property owned by a person or
an artificial water body of any size located on property owned by one person.
A “private pond” shall include a reservoir specifically constructed for one of
the following purposes:  snowmaking storage, golf course irrigation,
stormwater management, or fire suppression.

(13) “Private road” means a road or street other than a highway, as that
term is defined in 19 V.S.A. § 1(12), that is owned by one or more persons and
that is used as a means of travel from a highway to more than one parcel of
land.

(14) ““Project” means an act or activity that results in cleared area or the
creation of impervious surface in a protected shoreland area.

(15) “Protected shoreland area” means all land located within 250 feet
of the mean water level of a lake that is greater than 10 acres in surface area.

(16) “Secretary” means the Secretary of Natural Resources or the
Secretary’s duly authorized representative.

(17) “Slope” means the vertical rise divided by the horizontal run of a
place expressed as a percentage.

(18) “Stormwater runoff” means precipitation and snowmelt that does
not infiltrate into the soil, including material dissolved or suspended in it, but
does not include discharges from undisturbed natural terrain or wastes from
combined sewer overflows.

(19) “Vegetative cover” means mixed vegetation within the protected
shoreland area, consisting of trees, shrubs, groundcover, and duff. “Vegetative
cover” shall not mean grass lawns, noxious weeds designated by the Secretary
of Agriculture, Food and Markets under 6 V.S.A. chapter 84, or nuisance
plants, such as poison ivy and poison oak, designated by the Secretary of
Natural Resources.
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§1443. INDIVIDUAL PERMIT REQUIREMENT FOR IMPERVIOUS
SURFACE OR CLEARED AREA IN A PROTECTED SHORELAND AREA

(a) Permit requirement. A person shall not create cleared area or
impervious surface in a protected shoreland area without a permit from the
Secretary, except for activities authorized to occur without a permit under
section 1446 of this title.

(b) Permit issuance. The Secretary shall issue a permit under this section if
the proposed impervious surface or cleared area meets the requirements of
sections 1444 or 1445 of this title.

(c) Permit process.

(1) A person applying for a permit shall do so on a form provided by the
Secretary. The application shall be posted on the Agency’s website.

(2) A person applying for a permit shall provide notice, on a form
provided by the Secretary, to the municipal clerk of the municipality in which
the construction of impervious surface or creation of cleared area is located at
the time the application is filed with the Secretary.

(3) The Secretary shall provide an opportunity for written comment,
regarding whether an application complies with the requirements of this
chapter or any rule adopted by the Secretary, for 30 days following receipt of
the application.

(d) Permit condition. A permit issued under this section may include
permit conditions, including authorizing a permittee, no more frequently than
two times per year, to clear vegetative cover within three feet of both sides of a
footpath within the protected shoreland area in order to allow access to the
mean water level for maintenance or repair of recreational structures or for
other activity approved by the Secretary.

(e) Permit term. Individual permits issued under this section shall be for an
indefinite term, provided that the permittee complies with the requirements of
the permit and takes no additional action for which an individual permit is
required.

() Recording. A permit or registration issued under this chapter shall, for
the purposes of having the permit or registration run with the land, be recorded
in the land records of the municipality in which the impervious surface or
cleared area is located.
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8§ 1444. PERMIT STANDARDS

(2) Permit standards; generally. Except for permits issued under section
1445 of this title, the Secretary shall issue a permit under this chapter if the
permit applicant demonstrates that:

(1) cleared area or impervious surface shall be located at least 100 feet
from the mean water level, except for a public recreational access when
compliance with this subdivision (1) would be inconsistent or in conflict with
applicable federal requirements for the management of the parcel;

(2) cleared area or impervious surface within the protected shoreland
area shall be located on a site:

(A) with a slope of less than 20 percent; or

(B) that the permit applicant demonstrates will have a stable slope
with minimal erosion and minimal negative impacts to water quality;

(3)(A) no more than 20 percent of the protected shoreland area of the
parcel shall consist of impervious surface; or

(B) the permit applicant shall demonstrate that best management
practices will be used to manage, treat, and control erosion due to stormwater
runoff from that portion of impervious surface that exceeds 20 percent of the
protected shoreland area;

(4)(A) no more than 40 percent of the protected shoreland area of the
parcel shall consist of cleared area, including area cleared for the purposes of
creating impervious surface; or

(B) the permit applicant shall demonstrate that best management
practices will be used to provide erosion control, bank stability, and wildlife
habitat functionally equivalent to that which would be provided by clearing
less than 40 percent of the shoreland protection area;

(5) within 100 feet of the mean water level, vegetative cover shall be
managed according to the requirements of section 1447 of this title.

(b) Repair of highway or private road. When the repair, emergency repair,
or _replacement of a private road or highway, as that term is defined in
19 V.S.A. 8§ 1(12), results in the construction, creation, or expansion of
impervious surface or cleared area on a property adjacent to the private road or
highway, the impervious surface or cleared area constructed or created on the
adjacent property shall not be calculated as square footage of impervious
surface or cleared area for purposes of permitting or registration under this

chapter.
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(c) Calculation of area. Under this chapter, the area of constructed, created,
or expanded impervious surface or cleared area shall be the square footage as
measured on a horizontal plane.

8§ 1445. NONCONFORMING PARCELS; PERMIT STANDARDS

(a) Permit for nonconforming parcels. A permit applicant shall comply
with the requirements of subsection (b) of this section if the applicant cannot
meet the standard required under subdivision 1444(a)(1) of this title on a parcel
of land in existence on July 1, 2014, due to one of the following limitations:

(1) parcel size;

(2) the site characteristic or site limitations of the parcel, including
presence of highway or rights of way and soil type; or

(3) application of municipal setback requirement in a municipal bylaw
adopted on or before July 1, 2014.

(b) Permit standards for nonconforming parcels.

(1) For a parcel on which there is no habitable structure, the cleared area
or impervious surface shall be as far as possible from the mean water level, and
at a minimum shall be no less than 25 feet from the mean water level.

(2) For a parcel on which a habitable structure is located, the expansion
of any portion of the structure within 100 feet of the mean water level shall be
on the side of the structure farthest from the lake, unless the Secretary
determines that:

(A) expansion on the side of the structure farthest from the lake is not
possible due to site characteristics, site limitations, or limitations under a
municipal bylaw in existence on July 1, 2014;

(B) expansion on an alternate side of the structure will not negatively
impact water quality; and

(C) the structure is not expanded toward the mean water level.

(3) Cleared area or impervious surface within the protected shoreland
area shall be located on a site:

(A) with a slope of less than 20 percent; or

(B) that the permit applicant demonstrates will have a stable slope
with minimal erosion and minimal negative impacts to water quality.

(4)(A) No more than 20 percent of the protected shoreland area of the
parcel shall consist of impervious surface.
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(B) The permit applicant shall demonstrate that best management
practices will be used to manage, treat, and control erosion due to stormwater
runoff from that portion of impervious surface that exceeds 20 percent of the
protected shoreland area.

(5)(A) No more than 40 percent of the protected shoreland area of the
parcel shall consist of cleared area, including area cleared for the purposes of
creating an impervious surface.

(B) The permit applicant shall demonstrate that best management
practices will be used to provide erosion control, bank stability, and wildlife
habitat functionally equivalent to that which would be provided by clearing
less than 40 percent of the protected shoreland area.

(c) Vegetation maintenance on nonconforming parcels. A permit issued
under this section for creation of cleared area or impervious surface on a
nonconforming parcel shall not require compliance with the requirements of
section 1447 for the management of vegetative cover.

(d) Application process. An applicant for a permit under this section shall
submit to the Secretary a form that identifies the basis of the nonconformity on
the parcel. The Secretary may issue a permit under this section to an applicant
who meets the requirements of subsection (b) of this section.

§ 1446. REGISTERED PROJECTS; EXEMPTIONS FROM PERMITTING

(2)(1) Reqistered projects. The following projects in a protected shoreland
area do not require a permit under section 1444 or 1445 of this title:

(A) The creation of no more than 100 square feet of impervious
surface or cleared within 100 feet of the mean water level, provided that:

(i) _the owner of the property on which the impervious surface or
cleared area is created reqgisters with the Secretary, on a form provided by the
Secretary that contains the name of the property owner, the address of the
property, and a certification that the project meets the requirements of this
subdivision (a)(2);

(ii) the impervious surface or cleared area is located at least 25
feet from the mean water level; and

(iii)  vegetative cover in the protected shoreland area shall be
managed according to the requirements of section 1447 of this title.

(B) The creation of 500 square feet or less of impervious surface,
cleared area, or a combination of impervious surface and cleared area,

provided that:
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(i) _the impervious surface or cleared area is at least 100 feet from
the mean water level;

(i) any proposed cleared area or area within the protected
shoreland area where an impervious surface shall be sited has a slope of less
than 20 percent;

(iii) after the completion of the project, the protected shoreland
area shall consist of no more than 20 percent impervious surface; and

(iv) after the completion of the project, the protected shoreland
area shall consist of no more than 40 percent cleared area, including any area
cleared for the purposes of creating impervious surface.

(2) Limit on registration per parcel. A person shall not use the
registration process under this subsection to create more than a maximum total

per parcel of:

(A) 100 square feet of impervious surface or cleared area within
100 feet of the mean water level; and

(B) 500 square feet of impervious surface or cleared area within the
protected shoreland area that is at least 100 feet from the mean water level.

(3) Effect of registration. A registration shall take effect 15 days after
being filed with the Secretary, unless the Secretary requests that the person
registering submit additional information that the Secretary considers
necessary or the Secretary notifies the person registering that an individual
permit is required.

(4) Term. Registrations shall be for an indefinite term, provided that the
person complied with the requirements of this subsection and takes no action
for which an individual permit is required.

(b) Exemptions. The following activities in a protected shoreland area do
not require a permit under section 1444 or 1445 of this title:

(1) Management of vegetative cover. Management of vegetative cover
conducted in compliance with section 1447 of this title.

(2) Removal of vegetation for recreational purposes. The cutting or
removal of no more than 250 square feet of the existing vegetation under three
feet in_height within 100 feet of the protected shoreland area to allow for
recreational use in the protected shoreland area, provided that:

(A) the cutting or removal of vegetation occurs at least 25 feet from
the mean water level: and

(B) other ground cover, including leaf litter and the forest duff layer,
shall not be removed from the area in which cutting occurs.




192 JOURNAL OF THE SENATE

(3) Maintenance of lawns. The maintenance, but not the enlargement,
of lawns, gardens, landscaped areas, and beaches in existence as of

July 1, 2014.

(4) Creation of footpaths. The creation of one footpath per parcel with a
width of no greater than six feet that provides access to the mean water level.
Under this subdivision, a footpath includes stairs, landings, or platforms within
the authorized six-feet width.

(5) Construction within footprint. Construction within the footprint of
an impervious surface, existing as of July 1, 2014, that does not result in a net
increase in the amount of impervious surface on a parcel.

(6) Silvicultural activities.  Silvicultural activities in a protected
shoreland area if the silvicultural activities are in compliance with:

(A) a forest management plan, approved by the Commissioner of
Forests, Parks and Recreation, for the land in the protected shoreland area in
which the silvicultural activities occur;

(B) the accepted management practices adopted by the Commissioner
of Forests, Parks and Recreation under section 2622 of this title.

(7) Aagricultural activities. Agricultural activities on land in agricultural
production on July 1, 2014, provided that:

(A) no impervious surface shall be created or expanded in a protected
shoreland area except when no alternative outside the protected shoreland area
exists, the construction of a best management practice to abate an agricultural
water quality issue when the best management practice is approved by the
Secretary of Agriculture, Food and Markets under 6 V.S.A. chapter 215; and

(B) the agricultural activities within the protected shoreland area
comply with the rules adopted by the Secretary of Agriculture, Food and
Markets under 6 V.S.A. chapter 215 regarding agricultural water gquality,
including accepted agricultural practices, best management practices, medium
and small farm operation, and large farm operation; and

(8) Transportation infrastructure and private roads. The maintenance,
emergency repair, repair, and replacement of:

(A)  Transportation infrastructure by the Vermont Agency of
Transportation or by a municipality.

(B) A private road that does not require a permit under section 1264
of this title, provided that emergency repair, repair, and replacement of the
private road shall comply with the applicable water guality best management
practices approved by the Secretary under 19 V.S.A. 8§ 996 and incorporated
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within the Vermont Agency of Transportation town road and bridge standards
for controlling stormwater runoff and direct discharges to State waters. The
requirement to comply with the water quality best management practices shall
apply even if the municipality in which the private road is located has not
adopted the town road and bridge standards. Under this subdivision, expansion
of a private road in order to allow for passage of emergency vehicles shall be
considered repair that does not require a permit under section 1443 of this title.

(9) Railroad activities. Railroad activities and facilities within the
jurisdiction of federal law.

(10) Parcel intersected by public highway. The creation or expansion of
impervious surface or cleared area on a parcel within the protected shoreland
area when the parcel is intersected by a public highway, as that term is defined
in 19 V.S.A. 81, and the impervious surface or cleared area is created or
expanded on that portion of the parcel on the side of the highway away from
the mean water level.

(11) Wastewater systems and potable water supplies. Installation,
maintenance, repair, or replacement of a wastewater system or potable water
supply permitted by the Agency of Natural Resources under chapter 64 of this
title.

(12) Stormwater treatment. Discharges of stormwater, stormwater
treatment facilities or practices, including repair or maintenance, permitted by
the Agency of Natural Resources under section 1264 of this title.

(13) Utility projects and utility lines.

(A) The construction of projects that require a certificate of public
good under 30 V.S.A. § 248 subject to the Agency of Natural Resources
Riparian Buffer Guidance for Act 250 and Section 248 projects.

(B) The routine repair and maintenance of utility lines and structures
including vegetation maintenance in utility line corridors, in a protected
shoreland area that are subject to 30 V.S.A. 8§ 248, chapter 151 of this title, or a
vegetation management plan approved by the Agency in a protected shoreland
area. Vegetation management practices in a protected shoreland area shall be
performed in accordance with a vegetation management plan approved by the
Agency of Natural Resources.

(C) The emergency repair of utility lines and poles in protected
shoreland areas, provided that such repair minimizes adverse impacts to
vegetation in the protected shoreland area.

(14) Act 250 permit. Projects which have received a permit pursuant to
chapter 151 of this title.
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(15) Designated downtowns and village centers. Projects in downtowns
and village centers designated pursuant to 24 V.S.A. chapter 76A.

(16) Urban and industrial redevelopment. Construction, creation, or
expansion of impervious surface or cleared area within a protected shoreland
area, provided that:

(A) the area in which the impervious surface or cleared area will be
constructed, created, or expanded is:

(i) urban or industrial in nature;

(i) contains as of July 1, 2014 impervious surface or cleared

area; and

(iii) has been designated by municipal bylaw for redevelopment.

(B) the municipality has adopted a shoreland bylaw or ordinance that:

(i) is at least as stringent as the permitting requirements and
exemptions of this chapter; or

(ii) requires best management practices or other controls that are,
as determined by the Secretary, functionally equivalent to compliance with the
permitting requirements and exemptions of this chapter.

(17) Mosquito control. Where mosquito populations create a public
health hazard, as that term is defined in 18 V.S.A. 8 2, physical practices or
activities approved by the Secretary that create cleared area or remove
vegetative cover in order to reduce mosquito breeding habitat, provided that
any activity authorized under this subdivision shall comply with the Vermont
wetlands rules.

(c) _Application of vegetative cover requirements. Activities authorized
under subdivisions (b)(2)—(13) of this section shall not be required to comply
with the requirements for the management of vegetative cover under section
1447 of this title.

§ 1447. LAKE SHORELAND VEGETATION PROTECTION
STANDARDS

(a) Within 100 feet of the mean water level, cutting of trees is allowed
provided that a well-distributed stand of trees and other natural vegetation is
maintained.  Vegetation management that occurs within the protected
shoreland area and that is conducted according to the requirements of this
section shall not be counted toward the cleared area on a parcel.

(b) A “well-distributed stand of trees adjacent to a lake” shall be defined as
maintaining a minimum rating score of 12, in each 25-foot by 25-foot area
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within 100 feet of the mean water level, as determined by the following rating
system.

(1) Diameter of tree at 4-1/2 feet above Points
ground level (inches)

2-<4in.
4-<8in.
8-<12in.

12 in. or greater

0o I~ IN -

(2) The following shall govern in applying this point system:

(A) 25-foot by 25-foot plots shall be established within 100 feet of
the mean water level for vegetation management purposes.

(B) Each successive plot must be adjacent to but not overlap a
previous plot.
(C)  Any plot not containing the required points must have no

vegetative cover removed unless the removal is allowed pursuant to a
registration or individual permit.

(D) Any plot containing the required points may have trees removed
down to the minimum points allowed.

(E) Existing vegetation under three feet in height and other ground
cover, including leaf litter and the forest duff layer, shall not be cut, covered,
or removed, except to provide for a footpath or as allowed pursuant to a
registration or individual permit.

(F) _Pruning of tree branches on the bottom one-third of a tree’s
height is allowed.

(G) Removal of dead, diseased, or unsafe trees shall be allowed
regardless of points.

(c) _As used in this section, “other natural vegetation” means retaining
existing vegetation under three feet in height and other ground cover and
retaining at least five saplings less than two inches in diameter at four and
one-half feet above ground level for each 25-foot by 25-foot area. If five
saplings do not exist, no woody stems less than two inches in diameter can be
removed until five saplings have been planted or rooted in the plot.

8§ 1448. MUNICIPAL DELEGATION

(a) Municipal shoreland bylaws or ordinances. The Secretary may delegate
authority to permit the construction, creation, or expansion of impervious
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surface or cleared area under this chapter to a municipality that has adopted a
shoreland bylaw or ordinance if:

(1) the municipality adopts a bylaw or ordinance requlating construction
of impervious surface or creation of cleared area in a protected shoreland
area; and

(2) the municipal bylaw or ordinance is at least as stringent as the
permitting requirements and exemptions of this chapter, upon a determination
by the Secretary that the bylaw or ordinance is functionally equivalent to the
requirements under sections 1444, 1445, 1446, and 1447 of this title.

(b) Delegation agreement.

(1) Delegation under subsection (a) of this section shall be by agreement
between the Secretary and the delegated municipality. The delegation
agreement shall set the terms for revocation of delegation.

(2) _Under the delegation agreement, the Secretary and the municipality
may agree, in instances where a delegated municipality does not or cannot
address noncompliance, that the Secretary, after consultation with the
municipality, may institute enforcement proceedings under chapter 201 of
this title.

(3) The delegation agreement shall require the municipality to:

(A) have or establish a process for accepting, reviewing, and
processing applications and issuing permits for construction of impervious
surface or creation of cleared area in protected shoreland areas;

(B) take timely and appropriate enforcement actions;

(C) commit to reporting annually to the Secretary on a form and date
determined by the Secretary;

(D) comply with all other requirements of the rules adopted under
this chapter; and

(E) cure any defects in such bylaw or ordinance or in the
administration or enforcement of such bylaw or ordinance upon notice of a
defect from the Secretary.

(4) A municipality that seeks delegation under subsection (a) of this
section shall be presumed to satisfy the requirements of this subsection for a
permit process and enforcement if the municipality has designated a municipal
zoning administrator or other municipal employee or official as responsible for
the permitting and enforcement of the construction, creation, or expansion of
impervious surface or cleared area within the municipality.
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§ 1449. COORDINATION OF AGENCY OF NATURAL RESOURCES’
PERMITTING OF ACTIVITIES IN PROTECTED SHORELAND AREAS

(a) Coordination of permitting in protected shoreland area. During
technical review of a permit application for a wastewater system, potable water
supply, stormwater discharge, or stormwater treatment facility that is proposed
to be located in a protected shoreland area and that does not require a permit
under this chapter, the Agency division issuing the wastewater system, potable
water supply, stormwater discharge, or stormwater treatment facility permit
shall consult with the Agency’s Lakes and Ponds Section regarding practices
or_activities that could reduce the impact of the proposed activity on the
protected shoreland area or water quality of lakes adjacent to the protected
shoreland area.

(b) Agency guidance or procedure. The Agency may formalize the
consultation process required by this section in a guidance document or
internal agency procedure.

(c) Agency lands. All lands held by the Agency within a protected
shoreland area shall be managed according to the requirements of this chapter
when consistent and not in conflict with applicable federal requirements for the
management of a parcel of land held by the Agency.

8§ 1450. MUNICIPAL ZONING BYLAW OR ORDINANCE

(a) Construction of impervious surface or creation of cleared area occurring
outside protected shoreland areas. Construction of impervious surface or
creation of cleared area occurring outside a protected shoreland area shall
conform to duly adopted municipal zoning bylaws and applicable municipal
ordinances and shall not be subject to requlation by the Secretary of Natural
Resources under this chapter.

(b) Existing municipal bylaws and ordinances. The requirements of this
chapter _are in addition to existing municipal bylaws and ordinances, and
proposed construction of impervious surface or creation of cleared area within
the protected shoreland area shall comply with all relevant, existing municipal,
State, and federal requirements.

8§ 1451. RULEMAKING

The Secretary may adopt rules to implement the requirements of this
chapter.
Sec. 3. 10 V.S.A. § 8003(a) is amended to read:

(a) The seeretary Secretary may take action under this chapter to enforce
the following statutes:
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* * *

(22) 10 V.S.A. chapter 164A, collection and disposal of
mercury-containing lamps; ané

(23) 24 V.S.A. 82202a, relating to a municipality’s adoption and
implementation of a solid waste implementation plan that is consistent with the
State Solid Waste Plan; and

(24) 10 V.S.A. chapter 49A, relating to lake shoreland protection
standards.

Sec. 4. 10 V.S.A. § 8503 is amended to read:
§ 8503. APPLICABILITY

(@) This chapter shall govern all appeals of an act or decision of the
Secretary, excluding enforcement actions under chapters 201 and 211 of this
title and rulemaking, under the following authorities and under the rules
adopted under those authorities:

(1) The following provisions of this title:
* k% %
(R) chapter 32 (flood hazard areas).
(S) chapter 49A (lake shoreland protection standards).

* k% %

Sec. 5. 3V.S.A. §2822(j)(32) is added to read:

(32) For projects taking place in a protected shoreland area that require a
registration or permit under 10 V.S.A. chapter 49A: $0.50 per square foot of
impervious surface or cleared area.

Sec. 6. 10 V.S.A. § 1454 is amended to read:

8§ 1454. TRANSPORT OF AQUATIC PLANTS AND AQUATIC
NUISANCE SPECIES

(@) No person shall transport an aquatic plant or aquatic plant part, zebra
mussels (Dreissena polymorpha), quagga mussels (Dreissena bugensis), or
other aquatic nuisance species identified by the seeretary Secretary by rule to
or from any Vermont waters on the outside of a vehicle, boat, personal
watercraft, trailer, or other equipment. This section shall not restrict proper
harvesting or other control activities undertaken for the purpose of eliminating
or controlling the growth or propagation of aquatic plants, zebra mussels,
guagga mussels, or other aquatic nuisance species.
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(b) The seeretary Secretary may grant exceptions to persons to allow the
transport of aquatic plants, zebra mussels, quagga mussels, or other aquatic
nuisance species for scientific or educational purposes. When granting
exceptions, the seeretary Secretary shall take into consideration both the value
of the scientific or educational purpose and the risk to Vermont surface waters
posed by the transport and ultimate use of the specimens. A letter from the
seeretary Secretary authorizing the transport must accompany the specimens
during transport.

(c) A violation of this section may be brought by any law enforcement
officer, as that term is defined in 23 V.S.A. § 4(11), in the Environmental
Division of the Superior Court. When a violation is brought by an
enforcement officer other than an environmental enforcement officer employed
by the Agency of Natural Resources, the enforcement officer shall submit to
the Secretary a copy of the citation for purposes of compliance with the public
participation requirements of section 8020 of this title.

Sec. 7. TRANSITION

A permit or reqistration under 10 V.S.A. chapter 49A for the creation of
impervious surface or cleared area within a protected shoreland area shall not
be required on a parcel of land for a project for which:

(1) all necessary State, local, or federal permits have been obtained prior
to the effective date of this act and the permit holder takes no subsequent act
that would require a permit or registration under 10 V.S.A. chapter 49A; or

(2) a complete application for all applicable local, State, and federal
permits has been submitted on or before the effective date of this act, provided
that the applicant does not subsequently file an application for a permit
amendment that would require a permit under 10 V.S.A. chapter 49A and
substantial construction of the impervious surface or cleared area commences
within two years of the date on which all applicable local, State, and federal
permits become final.

Sec. 8. EFFECTIVE DATE
This act shall take effect July 1, 2014.

And that the bill ought to pass in concurrence with such proposal of
amendment.

Senator Hartwell, for the Committee on Finance, to which the bill was
referred, reported recommending that the Senate propose to the House that the
bill be amended as recommended by the Committee on Natural Resources and
Energy with the following amendments thereto:
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First: In Sec. 2, in 10 V.S.A. § 1446, in subdivision (a)(1)(A)(i), by striking
out the following: “this subdivision (a)(2)” where it appears and by inserting in
lieu thereof the following: this subsection (a) and by striking out subdivision
(@)(1)(B) in its entirety and inserting in lieu thereof the following:

(B) The creation of 500 square feet or less of impervious surface,
cleared area, or a combination of impervious surface and cleared area,

provided that:

(i) _the owner of the property on which the impervious surface or
cleared area is created reqgisters with the Secretary a form provided by the
Secretary that contains the name of the property owner, the address of the
property, and a certification that the project meets the requirements of this
subsection;

(ii) the impervious surface or cleared area is at least 100 feet from
the mean water level;

(iii) any proposed cleared area or area within the protected
shoreland area where an impervious surface shall be sited has a slope of less
than 20 percent;

(iv) after the completion of the project, the protected shoreland
area shall consist of no more than 20 percent impervious surface; and

(v) after the completion of the project, the protected shoreland
area shall consist of no more than 40 percent cleared area, including any area
cleared for the purposes of creating impervious surface.

Second: By striking out Sec. 5 in its entirety and inserting in lieu thereof a
new Sec. 5 to read as follows:

Sec. 5. 3V.S.A. §2822(j)(32) is added to read:
(32) For projects taking place in a protected shoreland area that require:
(A) a reqistration under 10 V.S.A. § 1446: $100.00.

(B) apermit under 10 V.S.A. 8§ 1443, 1444, and 1445: $125.00 plus
$0.50 per square foot of impervious surface.

Third: By adding a new section to be numbered Sec. 5a to read as follows:

Sec. 5a. REPORT ON COSTS OF LAKE SHORELAND PROTECTION
PROGRAM

On or before January 15, 2016, the Secretary of Natural Resources shall
submit to the Senate Committee on Finance, the House Committee on Ways
and Means, the Senate Committee on Natural Resources and Energy, and the
House Committee on Fish, Wildlife and Water Resources a report regarding
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the costs to the Agency of Natural Resources of administering the Lake
Shoreland Protection Program under 10 V.S.A. chapter 49A. The report shall
include:

(1) the number of lake shoreland protection registrations and permits
issued by the Agency;

(2) the permit and regqistration fees collected by the Agency; and

(3) the cost to the Agency of implementing the Lake Shoreland
Protection Program.

And that the bill ought to pass in concurrence with such proposals of
amendment.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the recommendation of proposal of amendment of the Committee
on Natural Resources and Energy was amended as recommended by the
Committee on Finance.

Thereupon, pending the question, Shall the Senate propose to the House that
the bill be amended as recommended by the Committee on Natural Resources
and Energy, as amended?, Senator Lyons moved to amend the proposal of
amendment of the Committee on Natural Resources and Energy, as amended,
in Sec. 2, by adding 10 V.S.A. 8 1452 to read as follows:

8§ 1452. EDUCATION AND OUTREACH: CITIZEN’S GUIDE

The Secretary shall conduct ongoing education and outreach to assist
Vermont citizens with understanding and complying with the requirements of
this chapter. The education and outreach activities shall include publication on
or before January 1, 2015 of a Citizen’s Guide to Shoreland Protection, which
shall provide easily understood instructions on the requirements of this chapter,
how to apply for a permit or registration, and the activities that are exempt
from or otherwise not subject to the requirements of this chapter.

Which was agreed to.

Thereupon, pending the question, Shall the Senate propose to the House that
the bill be amended as recommended by the Committee on Natural Resources
and Energy, as amended?, Senator Snelling moved to amend the proposal of
amendment of the Committee on Natural Resources and Energy, as follows:

First: In Sec. 2, 10 V.S.A. § 1445, by striking out subdivision (b)(2) in its
entirety and inserting in lieu thereof the following:

(2) For a parcel on which a habitable structure is located, the expansion
of any portion of the structure within 100 feet of the mean water level shall be
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on the side of the structure farthest from the lake, unless the Secretary
determines that:

(A) expansion on an alternate side of the structure will have an
impact on water quality that is equivalent to or less than expansion of the
structure on the side farthest from the lake; and

(B) the structure is not expanded toward the mean water level.

Second: In Sec. 2, 10 V.S.A. 81446, by striking out the following:
“protected shoreland area” where it firstly appears in subdivision (b)(2) and
inserting in lieu thereof the following: mean water level

Which was agreed to.

Thereupon, the pending question, Shall the Senate propose to the House that
the bill be amended as recommended by the Committee on Natural Resources
and Energy, as amended?, was agreed to.

Thereupon, third reading of the bill was ordered on a roll call, Yeas 21,
Nays 5.

Senator Mullin having demanded the yeas and nays, they were taken and
are as follows:

Roll Call

Those Senators who voted in the affirmative were: Ashe, Ayer, Baruth,
Bray, Collins, Cummings, Doyle, French, Galbraith, Hartwell, Kitchel, Lyons,
MacDonald, Mazza, McCormack, Pollina, Rodgers, Sears, Snelling, Starr,
Zuckerman.

Those Senators who voted in the negative were: Benning, McAllister,
Mullin, Nitka, Westman.

Those Senators absent or not voting were: Campbell (presiding), Flory,
Fox (deceased), White.

Bill Passed
S. 184,
Senate bill of the following title was read the third time and passed:
An act relating to eyewitness identification policy.
Bill Amended; Bill Passed
S. 285.
Senate bill entitled:
An act relating to the furlough of offenders 65 years of age and older.
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Was taken up.

Thereupon, pending third reading of the bill, Senator Benning, on behalf of
the Committee on Institutions, moved to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 28 V.S.A. § 808 is amended to read:
§ 808. FURLOUGHS GRANTED TO OFFENDERS

(@)(1) The Department may extend the limits of the place of confinement of
an offender at any correctional facility if the offender agrees to comply with
such conditions of supervision the Department, in its sole discretion, deems
appropriate for that offender’s furlough. The Department may authorize
furlough for any of the following reasons:

(A) To visit a critically ill relative.

)}(B) To attend the funeral of a relative.

3}C) To obtain medical services.

4)(D) To contact prospective employers.

5)}E) To secure a suitable residence for use upon discharge.

6)(F) To continue the process of reintegration initiated in a correctional
facility. The offender may be placed in a program of conditional reentry status
by the Department upon the offender’s completion of the minimum term of
sentence. While on conditional reentry status, the offender shall be required to
participate in programs and activities that hold the offender accountable to
victims and the community pursuant to section 2a of this title.

(2) The Department may authorize furlough for an offender immediately
upon the offender’s having served the minimum term of his or her sentence for
a_gualifying offense if the offender is 65 years of age or older and agrees to
comply with such conditions of supervision the Department, in its sole
discretion, deems appropriate for that offender’s furlough. As used in this
subsection, ‘“‘qualifying offense” means a nonviolent misdemeanor or
nonviolent felony, but shall not include any offense for which registration as a
sex _offender is required pursuant to 13 V.S.A. chapter 167, subchapter 3 or a
registry violation subject to the penalties of 13 V.S.A. § 5409.

(b) An offender granted a furlough pursuant to this section may be
accompanied by an employee of the Department, in the discretion of the
Commissioner, during the period of the offender’s furlough. The Department
may use electronic monitoring equipment such as global position monitoring,
automated voice recognition telephone equipment, and transdermal alcohol
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monitoring equipment to enable more effective or efficient supervision of
individuals placed on furlough.

(c) The extension of the limits of the place of confinement authorized by
this section shall in no way be interpreted as a probation or parole of the
offender, but shall constitute solely a permitted extension of the limits of the
place of confinement for offenders committed to the custody of the
Commissioner.

(d) When any enforcement officer, as defined in 23 V.S.A. § 4, employee
of the Department, or correctional officer responsible for supervising an
offender believes the offender is in violation of any verbal or written condition
of the furlough, the officer or employee may immediately lodge the offender at
a correctional facility or orally or in writing deputize any law enforcement
officer or agency to arrest and lodge the offender at such a facility. The officer
or employee shall subsequently document the reason for taking such action.

(e) The Commissioner may place on medical furlough any offender who is
serving a sentence, including an offender who has not yet served the minimum
term of the sentence, who is diagnosed as suffering from a terminal or
debilitating condition so as to render the offender unlikely to be physically
capable of presenting a danger to society. The Commissioner shall develop a
policy regarding the application for, standards for eligibility of and supervision
of persons on medical furlough. The offender may be released to a hospital,
hospice, other licensed inpatient facility, or other housing accommodation
deemed suitable by the Commissioner.

() While appropriate community housing is an important consideration in
release of offenders, the Department of Corrections shall not use lack of
housing as the sole factor in denying furlough to offenders who have served at
least their minimum sentence for a nonviolent misdemeanor or nonviolent
felony provided that public safety and the best interests of the offender will be
served by reentering the community on furlough.

(g) Subsections (b)-(f) of this section shall also apply to sections 808a and
808c of this title.

Sec. 2. EFFECTIVE DATE
This act shall take effect on July 1, 2014.
Which was agreed to.

Thereupon, the bill was read the third time and passed.
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Bill Passed
S. 291,
Senate bill of the following title was read the third time and passed:

An act relating to the establishment of transition units at State correctional
facilities.

Bill Amended; Bill Passed
S. 297.
Senate bill entitled:

An act relating to the recording of custodial interrogations in homicide and
sexual assault cases.

Was taken up.

Thereupon, pending third reading of the bill, Senator Benning moved to
amend the bill in Sec. 2, subsection (f) by striking out subdivision (3)(B) in its
entirety and relettering the remaining subdivision.

Which was agreed to.
Thereupon, the bill was read the third time and passed.
Bill Passed in Concurrence with Proposals of Amendment
H. 655.

House bill of the following title was read the third time and passed in
concurrence with proposals of amendment:

An act relating to fiscal year 2014 budget adjustments.
Message from the House No. 16

A message was received from the House of Representatives by Ms. Melissa
Kucserik, its Second Assistant Clerk, as follows:

Mr. President:
| am directed to inform the Senate that:
The House has passed a House bill of the following title:
H. 260. An act relating to insurance notices by electronic means.
In the passage of which the concurrence of the Senate is requested.
Adjournment

On motion of Senator Baruth, the Senate adjourned until eleven o’clock and
thirty minutes in the morning.



