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Journal of the House
________________

Tuesday, April 9, 2013

At ten o'clock in the forenoon the Speaker called the House to order.

Devotional Exercises

Devotional exercises were conducted by Rev. Michael Augustinowicz of St.
Augustine Church, Montpelier, Vt.

Pledge of Allegiance

Page Laughlin Neuert of Richmond led the House in the Pledge of
Allegiance.

Message from the Senate No. 37

A message was received from the Senate by Mr. Marshall, its Assistant
Secretary, as follows:

Mr. Speaker:

I am directed to inform the House that:

The Senate has on its part adopted Senate concurrent resolution of the
following title:

S.C.R. 20. Senate concurrent resolution honoring University of Vermont
Professor Frank Bryan for his extraordinary contributions to Vermont as a
scholar and citizen proponent of Vermont democracy.

The Senate has on its part adopted concurrent resolutions originating in the
House of the following titles:

H.C.R. 84. House concurrent resolution honoring Darby Bradley for his
many exemplary contributions to land conservation in Vermont.

H.C.R. 85. House concurrent resolution congratulating the 2013 Winooski
High School Spartans Division III championship girls’ basketball team.

H.C.R. 86. House concurrent resolution in memory of Enosburgh Town,
Village, and School Moderator and Selectboard member Lloyd Touchette.

H.C.R. 87. House concurrent resolution congratulating the 2012 Hartford
High School Hurricanes Division I championship football team.
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H.C.R. 88. House concurrent resolution congratulating the Hartford High
School Hurricanes on winning the first Vermont interscholastic team and
individual state bowling championships.

H.C.R. 89. House concurrent resolution honoring the memory of 1st
Lieutenant Irwin Zaetz and Captain William Swanson of the World War II
U.S. Army Air Corps Hot as Hell aircraft crew and the work of Clayton Kuhles
in locating missing in action World War II American military aircraft.

H.C.R. 90. House concurrent resolution congratulating the 2013
Middlebury College Panthers NCAA men’s slalom champions.

H.C.R. 91. House concurrent resolution congratulating the 2013
Williamstown High School Blue Devils Division III championship boys’
basketball team.

H.C.R. 92. House concurrent resolution in memory of Daniello G. Balón.

H.C.R. 93. House concurrent resolution congratulating the 2013 U-32
Lake Division championship boys’ ice hockey team.

H.C.R. 94. House concurrent resolution congratulating Elizabeth Haggerty
on her designation as the 2013 Vermont Mother of the Year.

H.C.R. 95. House concurrent resolution commemorating the 50th
anniversary of the Rutland Loyalty Day Parade.

H.C.R. 96. House concurrent resolution congratulating the 2013 BFA-St.
Albans High School Comets Metro Division championship girls’ ice hockey
team.

Bill Referred to Committee on Ways and Means

H. 517

House bill, entitled

An act relating to approval of the adoption and the codification of the
charter of the Town of St. Albans

Appearing on the Calendar, affecting the revenue of the state, under the
rule, was referred to the committee on Ways and Means.

House Resolution Referred to Committee

H.R. 11
House resolution, entitled
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House resolution to amend Rule 25 of the Rules of the House of
Representatives pertaining to the jurisdiction of the Committee on
Transportation

Offered by: Representatives Cheney of Norwich and Pearson of Burlington

Resolved by the House of Representatives:

That this legislative body moves to amend Rule 25 of the Rules of the
House of Representatives to read:

25. At the beginning of each regular session, standing committees shall be

appointed having the following names, number of members, and duties:

Committee Member To Consider Matters Relating
to

* * *

Transportation 11 All transportation companies and

corporations subject to the regulation of

the Public Service Board, and all air and

surface transportation, including its the

registration and, regulation, and the

licensing of its transportation operations

and users, the construction and

maintenance of its thoroughfares, and the

regulation of the users thereof impact of

the transportation sector on air pollution

and climate change.

* * *

Which was read and referred to the committee on Rules.

Message from the Senate No. 38

A message was received from the Senate by Mr. Marshall, its Assistant
Secretary, as follows:

Mr. Speaker:

I am directed to inform the House that:
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H. 131. An act relating to harvesting guidelines and procurement standards.

And has passed the same in concurrence with proposal of amendment in the
adoption of which the concurrence of the House is requested.

The Senate has on its part adopted joint resolution of the following title:

J.R.S. 25. Joint resolution relating to weekend adjournment.

In the adoption of which the concurrence of the House is requested.

Action on Bill Postponed

S. 159

Senate bill, entitled

An act relating to various amendments to Vermont’s land use control law
and related statutes

Was taken up and pending the reading of the report of the committee on
Natural Resources and Energy, on motion of Rep. Klein of East Montpelier,
action on the bill was postponed until the next legislative day.

Third Reading; Bills Passed

House bills of the following titles were severally taken up, read the third
time and passed:

H. 395

House bill, entitled

An act relating to the establishment of the Vermont Clean Energy Loan
Fund

H. 514

House bill, entitled

An act relating to the tax liability of certain agricultural workers and
employers

Third Reading; Bill Passed in Concurrence
With Proposal of Amendment

S. 144

Senate bill, entitled

An act relating to the St. Albans state office building
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Was taken up, read the third time and passed in concurrence with proposal
of amendment.

Bill Amended; Third Reading Ordered

H. 198

Rep. Kitzmiller of Montpelier, for the committee on Commerce and
Economic Development, to which had been referred House bill, entitled

An act relating to the Legacy Insurance Management Act

Reported in favor of its passage when amended by striking all after the
enacting clause and inserting in lieu thereof the following:

Sec. 1. TITLE

This act shall be known as the “Legacy Insurance Management Act.”

Sec. 2. FINDINGS AND PURPOSE

(a) The Vermont General Assembly finds:

(1) The creation of jobs and investment in the state of Vermont through
business expansion and recruitment is of the highest importance.

(2) Vermont has created a thriving alternative risk financing industry,
which has provided Vermonters with well-paying jobs and has created
significant premium tax revenue for the state.

(b) The purpose of this act is to regulate the receipt and management by
solvent Vermont companies of closed blocks of nonadmitted commercial
insurance policies and reinsurance agreements.

Sec. 3. 8 V.S.A. chapter 147 is added to read:

CHAPTER 147. LEGACY INSURANCE TRANSFERS

§ 7111. DEFINITIONS

As used in this chapter:

(1) “Assuming company” means a Vermont-domiciled company
established specifically to acquire a closed block under a legacy insurance
transfer plan approved by the Commissioner.

(2) “Closed block” means a block, line, or group of commercial
nonadmitted insurance policies or reinsurance agreements or both:

(A) which a transferring insurer has ceased to offer, write, or sell to
new applicants;
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(B) for which all policy periods have been fully expired for not less
than 60 months;

(C) for which active premiums are no longer being paid; and

(D) which is not workers’ compensation, health, life, or any other
personal line of insurance.

(3) “Comment period” means the 60-day period starting on the date
notice is issued by an assuming company under subsection 7112(h) of this
chapter. For good cause, the comment period may be extended by the
Commissioner up to an additional 30 days.

(4) “Commissioner” means the Commissioner of Financial Regulation.

(5) “Controlling party” means a person having “control” of an assuming
company or transferring insurer. “Control” shall have the same meaning as in
section 3681 of this title.

(6) “Department” means the Department of Financial Regulation.

(7) “Domicile regulator” means the primary insurance regulatory
authority of the domicile jurisdiction of a transferring insurer.

(8) “Inward reinsurance agreement” means a contract of reinsurance
between a transferring insurer and another insurance company with respect to
which a transferring insurer is a party as the reinsurer.

(9) “Inward reinsurance counterparty” means an insurance company,
other than the transferring insurer, that is a party to an inward reinsurance
agreement.

(10) “Legacy insurance transfer” means the transfer of a closed block in
accordance with the requirements of this chapter.

(11) “Legacy insurance transfer plan” or “plan” means a plan that sets
forth all provisions and includes all documentation regarding a legacy
insurance transfer required under subsection 7112(b) of this chapter.

(12) “Nonadmitted insurance” means any property and casualty
insurance permitted to be placed directly or through a surplus lines broker with
a nonadmitted insurer eligible to accept such insurance.

(13) “Nonadmitted insurer” means, with respect to a state, an insurer not
licensed to engage in the business of insurance in such state. The term does
not include a risk retention group or a captive insurance company.



TUESDAY, APRIL 09, 2013 693

(14) “Outward reinsurance agreement” means a contract of reinsurance
between a transferring insurer and another insurance company with respect to
which a transferring insurer is a party as the reinsured.

(15) “Outward reinsurance counterparty” means an insurance company,
other than the transferring insurer, that is a party to an outward reinsurance
agreement.

(16) “Party” means:

(A) the assuming company;

(B) the transferring insurer;

(C) with respect to any policy to be transferred under a plan, each
policyholder;

(D) with respect to any inward reinsurance agreement to be
transferred under a plan, each inward reinsurance counterparty; and

(E) any other person the Commissioner approves as a party with
respect to such proceeding.

(17) “Plan summary” means a written statement of the key terms and
provisions of a plan as required under subdivision 7112(b)(18) of this chapter.

(18) “Policy” means a contract of property and casualty insurance that is
not a contract of reinsurance or a personal lines insurance policy.

(19) “Policyholder” means the person identified as the policyholder or
first named in a policy.

(20) “Reinsurance agreement” means an inward reinsurance agreement
or an outward reinsurance agreement.

(21) “Reinsurance agreement counterparty” means an inward
reinsurance agreement counterparty or an outward reinsurance counterparty.

(22) “Transferring insurer” means a nonadmitted insurer that is
transferring a closed block to an assuming company under a legacy insurance
transfer plan.

§ 7112. APPLICATION; FEE; PLAN

(a) An assuming company shall file a plan with the Commissioner and, at
the time of filing, shall pay to the Commissioner the fee described in
subdivision 7116(a)(1) of this chapter.

(b) A plan shall include the following:
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(1) a list of all policies and inward reinsurance agreements in the closed
block to be transferred under the plan;

(2) a list of all outward reinsurance agreements attaching to the closed
block;

(3) a list of all policyholders and inward reinsurance counterparties to
policies and inward reinsurance agreements in the closed block to be
transferred under the plan;

(4) the identities of the transferring insurer and the assuming company
and their respective controlling parties, if any;

(5) certificates issued by the domicile regulator of the transferring
insurer and, if applicable, by any controlling party that is a regulated insurance
company attesting to the good standing of the transferring insurer and the
controlling party under the insurance regulatory laws of the jurisdiction of their
respective domiciles; or, if any such certificate is not obtainable under the laws
or practices of a domicile regulator, a certificate of an officer of the
transferring insurer or the controlling party, as applicable, attesting to the
foregoing;

(6) a letter of no objection, or the equivalent, from the domicile
regulator of the transferring insurer confirming that the regulator has no
objection to the transfer of the closed block under the plan; or, if any such
certificate is not obtainable under the laws or practices of a domicile regulator,
a certificate of an officer of the transferring insurer or the controlling party, as
applicable, attesting to the foregoing;

(7) a statement describing the terms and conditions, if any, of any policy
or inward reinsurance agreement in the closed block prohibiting assignment
and assumption of the rights, liabilities, and obligations of the transferring
insurer without the prior written consent of the respective policyholder or
inward reinsurance counterparty;

(8) the most recent audited financial statements and annual reports of the
transferring insurer filed with its domicile regulator and such other financial
information as the Commissioner may reasonably require with respect to a
controlling party, if any;

(9) an actuarial study or opinion in a form satisfactory to the
Commissioner that quantifies the liabilities to be transferred to the assuming
company under the policies or inward reinsurance agreements in the closed
block;
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(10) a statement of outward reinsurance agreement assets attaching to
the closed block;

(11) three years of pro-forma financial statements demonstrating the
solvency of the assuming company;

(12) officer’s certificates of the transferring insurer and the assuming
company attesting that each has obtained all required internal approvals and
authorizations regarding the plan and completed all necessary and appropriate
actions relating thereto;

(13) the form of notice to be provided under the plan to any policyholder
or inward reinsurance counterparty in the closed block and how such notice
shall be provided;

(14) the form of notice to be provided under the plan to any outward
reinsurance counterparty attaching to the closed block and how such notice
shall be provided;

(15) a statement describing any pending dispute between the transferring
insurer and any policyholder or inward reinsurance counterparty or any
disputed claim by a third party with respect to any policy or inward reinsurance
agreement in the closed block;

(16) a statement describing the assuming company’s proposed
investment policies, officers, directors, key employees, and other arrangements
regarding matters such as:

(A) any contemplated third-party claims management and
administration arrangements;

(B) operations, management, and solvency relating to the closed
block; and

(C) a detailed plan for annual or other periodic financial reporting to
the Commissioner, including an annual financial audit with actuarial opinion;

(17) a statement from the assuming company consenting to the
jurisdiction of the Commissioner with regard to ongoing oversight of
operations, management, and solvency relating to the closed block, including
the authority of the Commissioner to conduct examinations under section 7117
of this chapter and to set reasonable standards for oversight of the assuming
company, including:

(A) material transactions with affiliates;

(B) adequacy of surplus; and
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(C) dividends and other distributions, including limitations on
extraordinary dividends.

(18) a statement from the assuming company submitting to the
jurisdiction and authority of the Commissioner of Insurance, or the equivalent
regulatory authority, in states in which policyholders or reinsurance
counterparties reside, for the purposes of implementing each such state’s
Unfair Claims Settlement Practices Act, or its equivalent, if any, in such state’s
market conduct statutory framework. Notwithstanding any provision to the
contrary in such act, the submission under this subdivision shall not confer a
private cause of action upon any policyholder or reinsurance counterparty
against the assuming company, even if the applicable Unfair Claims Settlement
Practices Act, or equivalent, purports to provide a private cause of action;

(19) a plan summary which includes all information regarding the plan
as reasonably required by the Commissioner;

(20) the statement described in subsection (c) of this section regarding
the information and documents submitted as part of or with respect to a plan
which are confidential; and

(21) any other information the Commissioner may reasonably require
with respect to the plan in the exercise of his or her discretion.

(c) The plan shall include a statement of the information and
documentation included in the plan that the assuming company or the
transferring insurer may request be given confidential treatment, which in all
cases shall include all information identifying policyholders and reinsurance
counterparties and which may include any information that qualifies as a trade
secret or other confidential research, development, or commercial information
of the transferring insurer or the assuming company. The Commissioner,
subject to the exercise of his or her reasonable discretion, shall determine
whether the information designated in such statement qualifies for confidential
treatment and therefore shall be exempt from public inspection and copying
under the Public Records Act. Any information qualifying for confidential
treatment shall not be subject to subpoena and shall not be made public by the
Commissioner or by any other person; provided, however, the Commissioner
may in his or her discretion grant access to such information to public officers
having jurisdiction over the regulation of insurance in any other state or
country, to public officers of a foreign or alien financial regulatory authority,
or to state or federal law enforcement officers pursuant to a validly issued
subpoena or search warrant; provided that such officers receiving the
information agree in writing to hold it in a manner consistent with this section.
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(d) Within 10 business days of the date the application is filed and the fee
payable under subsection (a) of this section is paid in full, the Commissioner
shall notify the assuming company whether the plan is complete. In his or her
discretion, the Commissioner may extend the 10-business-day application
review period for an additional 10 business days. With the written consent of
the assuming company, the application review period may be extended beyond
20 business days.

(e) Upon submission of a plan, the assuming company shall have a
continuing obligation to notify the Commissioner promptly and in a full and
accurate manner of any material change to information in the plan.

(f) If the Commissioner notifies the assuming company that the plan is not
complete, the Commissioner shall specify any modifications, supplements, or
amendments to the plan that are required, and any additional information or
documentation with respect to the plan that must be provided to the
Commissioner before the Commissioner issues the notice referenced in
subsection (d) of this section.

(g) If the Commissioner notifies the assuming company that the plan is
complete, the Commissioner shall set a date, time, and place for a hearing on
the plan as required under subsection (l) of this section.

(h) Within 30 days of the date the Commissioner notifies the assuming
company under subsection (g) of this section that the plan is complete, the
assuming company shall cause notice to be provided, in the form and manner
specified in the plan, to all policyholders and reinsurance counterparties listed
in the plan. The notice shall:

(1) comply with the plan and the provisions of 3 V.S.A. § 809(b);

(2) include the plan summary;

(3) describe the effect of the plan and the transfer on each policyholder
and reinsurance counterparty and on his or her respective policy or reinsurance
agreement, as applicable;

(4) state the right of each policyholder or inward reinsurance
counterparty to:

(A) accept or object to the plan, together with a description of the
means by which a policyholder or inward reinsurance counterparty may
expressly accept or object to the plan and the effect of such acceptance or
objection;

(B) file written comments on the plan with the Commissioner; and
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(C) appear and present evidence on the plan at the hearing;

(5) describe the terms and conditions under which a policyholder or
inward reinsurance counterparty shall be deemed to have accepted the plan;

(6) specify the date, time, and place of the hearing on the plan;

(7) include all other information reasonably required by the
Commissioner; and

(8) be published in two newspapers of general nationwide circulation on
two separate occasions, as determined by the Commissioner.

(i) During the comment period:

(1) any party may file written comments on the plan with the
Commissioner;

(2) any policyholder or inward reinsurance counterparty may, by
delivery of such notice in accordance with the terms and conditions of the plan
and prior to the expiration of the comment period, provide an express written
notice that he or she accepts or objects to the plan; and

(3) the assuming company shall file with the Commissioner such
additional documentation and information regarding the plan as the
Commissioner may reasonably require.

(j) In the event that, prior to the expiration of the comment period, any
policyholder or inward reinsurance counterparty provides express written
notice that he or she objects to the plan and specifies the policy or agreement
with respect to which such objection is made, the assuming company shall, not
later than 15 days after the end of the comment period, submit to the
Commissioner either:

(1) an amended list of policies and reinsurance agreements in the plan,
excluding such policyholder or inward reinsurance counterparty and its
respective policy or inward reinsurance agreement from the plan; or

(2) an express written notice from such policyholder or inward
reinsurance counterparty accepting the plan and consenting to the transfer
having the full force and effect of a statutory novation of its respective policy
or reinsurance agreement, as applicable, and withdrawing and rescinding its
prior notice of objection.

(k) Any policyholder or inward reinsurance counterparty that, prior to the
expiration of the comment period, has not provided express written notice
objecting to the plan shall be deemed to have accepted the plan and the transfer
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shall have the full force and effect of a statutory novation of his or her
respective policy or inward reinsurance agreement, as applicable.

(l) Notwithstanding any provision of this chapter to the contrary, if a policy
or inward reinsurance agreement contains a provision prohibiting the transfer
of the policy or inward reinsurance agreement without the consent of the
policyholder or inward reinsurance counterparty, then such policy or inward
reinsurance agreement shall not be transferred under this chapter unless the
applicable policyholder or inward reinsurance counterparty provides written
consent to the proposed transfer.

(m) The hearing on the plan shall be held not later than 60 days after the
end of the comment period. In his or her discretion, the Commissioner may
postpone the hearing for an additional 10 days. With the written consent of the
assuming company, the hearing may be postponed beyond 70 days. Each
person participating in the hearing shall bear his or her own costs and
attorney’s fees.

§ 7113. PLAN REVIEW

(a) The Commissioner may retain an actuary to conduct an actuarial study
quantifying the liabilities under insurance policies and reinsurance agreements
to be transferred to the assuming company under the plan and is authorized to
retain any other legal, financial, and examination services from outside the
Department necessary to assist in plan review.

(b) In reviewing the plan, the Commissioner shall take into account all
written comments filed with respect to the plan, all evidence taken at the
hearing, and any other factors the Commissioner reasonably deems relevant
with respect to the plan. In all cases, the Commissioner shall make findings
with respect to each of the following:

(1) the solvency of the assuming company before and after the
implementation of the proposed plan;

(2) the adequacy of the assuming company’s proposals described in the
statement required under subdivision 7112(b)(16) of this chapter;

(3) the adequacy of the assuming company’s consent to jurisdiction
required under subdivision 7112(b)(17) of this chapter;

(4) the ability of the assuming company to comply with all requirements
of the policies and inward reinsurance agreements, including the capacity of
the assuming company regarding the administration of claims in process on or
after the effective date of the transfer;
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(5) whether any outward reinsurance agreement relating to any policy or
policies in the closed block will be adversely effected by the transfer;

(6) whether the plan materially adversely affects the interests of any
party or outward reinsurance counterparty or the interests of any policyholder
or inward reinsurance counterparty who has accepted or been deemed to have
accepted the plan;

(7) whether policyholders or inward reinsurance counterparties
objecting to the plan and not withdrawing such objections, together with their
respective insurance policies and inward reinsurance agreements, have been
excluded from the plan as required under subsections 7112(j) and (l) of this
chapter; and

(8) the fairness of the plan to all parties.

§ 7114. ORDER

(a) Within 30 days of the date the hearing is held on the plan, the
Commissioner shall issue an order setting forth the amount of fees payable by
the assuming company under subdivision 7116(a)(2) of this chapter, payable
not later than 14 days after the date of such order. Upon receipt of such
payment, the Commissioner shall within five days issue an order approving or
disapproving the plan in whole or in part. Whenever it is not practicable to
issue an order within 30 days, the Commissioner may extend such time up to
an additional 30 days. If the order approves the plan, the order shall:

(1) include the terms and conditions of the Commissioner’s oversight
with regard to ongoing oversight of the operations, management, and solvency
relating to the closed block and any specific standards that the assuming
company will be required to comply with, including standards relating to:

(A) material transactions with affiliates;

(B) adequacy of surplus; and

(C) dividends and other distributions, including limitations on
dividends;

(2) set forth the fee payable by the assuming company under subsection
7116(b) of this chapter, which fee shall be payable not later than 14 days after
the date of such order;

(3) not be effective until such time as the fees described in this
subsection have been paid in full.

(b) The Commissioner shall not approve a plan unless the Commissioner
finds that the assuming company has:
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(1) sufficient assets to meet its liabilities;

(2) sufficient procedures in place for the handling of claims;

(3) consented to sufficient regulatory oversight by the Department; and

(4) excluded from the plan any policy or agreement with respect to
which a policyholder or inward reinsurance agreement counterparty has
objected to the proposed transfer under the plan, as required under subsections
7112(j) and (l) of this chapter.

(c) An order issued under subsection (a) of this section approving the plan
shall have the full force and effect of a statutory novation with respect to all
policyholders and reinsurance counterparties and their respective policies and
reinsurance agreements under the plan and shall provide that the transferring
insurer shall have no further rights, obligations, or liabilities with respect to
such policies and reinsurance agreements, and that the assuming company shall
have all such rights, obligations, and liabilities as if it, instead of the
transferring insurer, were the original party to such policies and reinsurance
agreements.

(d) The Commissioner may issue any other orders he or she reasonably
deems necessary to fully implement an order issued under subsection (a) of
this section.

(e) No order issued under subsection (a) or (d) of this section shall be
construed to modify or amend the terms of a policy or reinsurance agreement,
other than with respect to matters specifically subject to modification or
amendment under this chapter.

(f) If a party objects to a plan, the Commissioner may not approve the plan
with respect to such party unless the Commissioner determines that the plan:

(1) does not materially adversely affect the objecting party; and

(2) otherwise complies with the requirements of this chapter.

(g) At any time before the Commissioner issues the order described in
subsection (a) of this section, the assuming company may file an amendment to
the plan, subject to the Commissioner’s approval.

(h) At any time before the Commissioner issues the order described in
subsection (a) of this section, the assuming company may withdraw the plan
without prejudice. Upon such withdrawal, however, the Commissioner shall
issue an order setting forth the amount of fees payable by the assuming
company under subdivision 7116(a)(2) of this chapter, payable not later than
14 days after the date of such order.
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§ 7115. JURISDICTION; APPEALS

(a) The Commissioner shall have exclusive jurisdiction with respect to the
review and approval or denial of any plan.

(b) Any party aggrieved by a final order of the Commissioner may appeal
that order to the Vermont Supreme Court under 3 V.S.A. § 815.

§ 7116. FEES AND COSTS

(a) To cover the costs of processing and reviewing a plan under this
chapter, the assuming company shall pay to the Commissioner the following
nonrefundable fees at the times set forth in subsections 7112(a) and 7114(a) of
this chapter:

(1) an administrative fee in the amount of $30,000.00; and

(2) the reasonable costs of persons retained by the Commissioner under
subsection 7113(a) of this chapter.

(b) When a plan is approved, the assuming company shall pay the
Commissioner a transfer fee equal to the sum of:

(1) one percent of the first $100,000,000.00 of the gross liabilities
transferred, including direct and assumed unpaid claims, losses, and loss
adjustment expenses with no reductions for amounts ceded; and

(2) 0.5 percent of the gross liabilities transferred that exceed
$100,000,000.00, including direct and assumed unpaid claims, losses, and loss
adjustment expenses with no reductions for amounts ceded.

(c) All fees and payments received by the Department under subsection (a)
of this section and 10 percent of the transfer fee under subsection (b) of this
section shall be credited to the insurance regulatory and supervision fund under
section 80 of this title. The remaining 90 percent of the transfer fee shall be
deposited directly into the general fund.

§ 7117. EXAMINATIONS

(a) The Commissioner has the authority to order any assuming company to
produce any records, books, and papers in the possession of the assuming
company or its affiliates necessary to ascertain the financial condition or
legality of conduct of the assuming company.

(b) The Commissioner shall exercise his or her authority under subsection
(a) of this section only if he or she has reason to believe the interests of the
assuming company’s policyholders may be adversely affected under the plan.
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(c) The Commissioner may retain, at the assuming company’s expense,
attorneys, actuaries, accountants, and other experts not otherwise a part of the
Commissioner’s staff reasonably necessary to assist with an examination under
this section. Any persons so retained shall be under the direction and control
of the Commissioner and shall act in a purely advisory capacity.

(d) Each assuming company that produces records, books, and papers for
examination under this section shall pay the expense of such examination.

§ 7118. APPLICABLE LAWS

(a) Chapter 157 (transfer and novation of insurance contracts) of this title
shall not apply to any legacy insurance transfer under this chapter.

(b) In the event of any conflict between a provision of this chapter and any
other provision of this title, such provision of this chapter shall control.

(c) A proposed legacy insurance transfer shall be a “contested case” under
3 V.S.A. chapter 25, except that a “party” shall be limited as defined in
subdivision 7111(15) of this chapter.

§ 7119. ASSUMING COMPANY; BOARD; PRINCIPAL PLACE OF
BUSINESS; REGISTERED AGENT

No assuming company shall be a party to a legacy insurance transfer under
this chapter unless:

(1) its board of directors or committee of managers holds at least one
meeting each year in this State;

(2) it maintains its principal place of business in this State; and

(3) it appoints a registered agent to accept service of process and to
otherwise act on its behalf in this State; provided that whenever such registered
agent cannot with reasonable diligence be found at the registered office of the
assuming company, the Secretary of State shall be an agent of such assuming
company upon whom any process, notice, or demand may be served.

§ 7120. POSTING OF PLANS ON WEBSITE

The Commissioner shall require that all plans filed with the Department are
posted on the Department’s website, along with any other notice or other
information the Commissioner deems appropriate, excluding any information
designated as confidential under subsection 7112(c) of this chapter.

§ 7121. REGULATION OF ASSUMING COMPANIES AND SERVICE
PROVIDERS
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(a) An assuming company shall be subject to all rules adopted by the
Commissioner under this subchapter and also shall be subject to:

(1) chapter 145 (supervision, rehabilitation, and liquidation of insurers)
of this title; and

(2) the market conduct and unfair trade practices provisions of chapter
129 (insurance trade practices) of this title, as deemed applicable by the
Commissioner.

(b) An assuming company shall not be subject to the requirements of

chapter 101, subchapter 9 (Property and Casualty Insurance Guaranty
Association) of this title.

(c) The Commissioner may adopt rules regarding the provision of services
to an assuming company by persons other than any director, officer, or
employee of the assuming company with respect to the administration of
policies and reinsurance agreements assumed by the assuming company under
a legacy insurance transfer, including licensing or other requirements.

(d) The Commissioner may adopt any other rules necessary or appropriate
to carry out the provisions of this chapter.

Sec. 4. EFFECTIVE DATE

This act shall take effect on passage.

Rep. Wilson of Manchester, for the committee on Ways and Means,
recommended that the report of the committee on Commerce and Economic
Development be amended as follows:

First: In Sec. 3, 8 V.S.A. § 7112(m), by striking out the word “person” and
by inserting in lieu thereof “party”

Second: In Sec. 3, 8 V.S.A. § 7113(b), subdivision (6), after the words
“outward reinsurance counterparty” by striking out the first instance of the
word “or” and by inserting in lieu thereof “, including”

Third: In Sec. 3, 8 V.S.A. § 7113(b), subdivision (7), by striking out the
words “objecting to the plan and not withdrawing such objections”

Fourth: In Sec. 3, 8 V.S.A. § 7114(b), by striking out subdivision (4) in its
entirety and by inserting in lieu thereof a new subdivision (4) to read as
follows:

(4) excluded from the plan any policy or agreement required to be
excluded under subsections 7112(j) and (l) of this chapter.
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Fifth: In Sec. 3, 8 V.S.A. § 7114, by striking out subsection (f) in its
entirety and by inserting in lieu thereof a new subsection (f) to read as follows:

(f) If a policyholder or inward reinsurance counterparty provides express
written notice that he or she objects to the plan after the comment period has
expired, and provides evidence reasonably satisfactory to the Commissioner
that he or she was not provided notice of the plan in the form and manner
previously approved by the Commissioner, or if an outward reinsurance
counterparty or other party provides express written notice that he or she
objects to a plan, the Commissioner may not approve the plan with respect to
such party unless the Commissioner determines that the plan:

(1) does not materially adversely affect the objecting party; and

(2) otherwise complies with the requirements of this chapter.

Sixth: In Sec. 3, 8 V.S.A. § 7115(a), after the word “exclusive” by inserting
the word “regulatory”

Seventh: In Sec. 3, 8 V.S.A. § 7121, by striking out subsection (a) in its
entirety and by inserting in lieu thereof a new subsection (a) to read as follows:

(a) An assuming company shall be subject to all rules adopted by the
Commissioner under this chapter and also shall be subject to:

(1) chapter 145 (supervision, rehabilitation, and liquidation of insurers)
of this title;

(2) the market conduct and unfair trade practices provisions of chapter
129 (insurance trade practices) of this title, as deemed applicable by the
Commissioner; and

(3) in addition to the initial transfer fee required under subsection
7116(b) of this chapter, an annual renewal fee of $300.00.

The bill, having appeared on the Calendar one day for notice, was taken up,
read the second time, report of the committees on Commerce and Economic
Development and Ways and Means agreed to and third reading ordered

Bill Amended; Third Reading Ordered

H. 262

Rep. Ellis of Waterbury, for the committee on Natural Resources and
Energy, to which had been referred House bill, entitled

An act relating to establishing a program for the collection and recycling
of paint
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Reported in favor of its passage when amended by striking all after the
enacting clause and inserting in lieu thereof the following:

Sec. 1. 10 V.S.A. chapter 159, subchapter 4 is added to read:

Subchapter 4. Paint Stewardship Program

§ 6671. POLICY

The General Assembly finds and declares that it is in the best interest of
Vermont to have an environmentally sound, cost-effective paint stewardship
program that will undertake responsibility for the development and
implementation of strategies to reduce the generation of postconsumer paint;
promote the reuse of postconsumer paint and; and collect, transport, and
process postconsumer paint, including reuse, recycling, energy recovery, and
disposal. The paint stewardship program will follow the waste management
hierarchy for managing and reducing leftover paint in the order as follows:
reduce consumer generation of leftover paint, reuse, recycle, provide for
energy recovery, and dispose. The paint stewardship program will provide
more opportunities for consumers to manage properly their leftover paint;
provide fiscal relief for local government in managing postconsumer paint;
keep paint out of the waste stream; and conserve natural resources.

§ 6672. DEFINITIONS

As used in this subchapter:

(1) “Architectural paint” means interior and exterior architectural
coatings, including interior or exterior water- and oil-based coatings, primers,
sealers, or wood coatings, that are sold in containers of five gallons or less.
“Architectural paint” does not mean industrial coatings, original equipment
coatings, or specialty coatings.

(2) “Distributor” means a company that has a contractual relationship
with one or more producers to market and sell architectural paint to retailers in
Vermont.

(3) “Energy recovery” means recovery in which all or a part of the solid
waste materials are processed in order to use the heat content or other forms of
energy of or from the material.

(4) “Environmentally sound management practices” means policies to
be implemented by a producer or a stewardship organization to ensure
compliance with all applicable laws and also addressing such issues as
adequate record keeping, tracking and documenting the fate of materials within
the State and beyond, and adequate environmental liability coverage for
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professional services and for the operations of the contractors working on
behalf of the producer organization.

(5) “Municipality” means a city, town, or a village.

(6) “Paint stewardship assessment” means a one-time charge that is:

(A) added to the purchase price of architectural paint sold in
Vermont;

(B) passed from the producer to the wholesale purchaser to the
retailer and then to a retail consumer; and

(C) necessary to cover the cost of collecting, transporting, and
processing the postconsumer paint managed through the statewide program.

(7) “Postconsumer paint” means architectural paint and its containers
not used and no longer wanted by a purchaser.

(8) “Producer” means a manufacturer of architectural paint who sells,
offers for sale, or distributes that paint in Vermont under the producer’s own
name or brand.

(9) “Recycling” means any process by which discarded products,
components, and by-products are transformed into new usable or marketable
materials in a manner in which the original products may lose their identity but
does not include energy recovery or energy generation by means of
combusting discarded products, components, and by-products with or without
other waste products.

(10) “Retailer” means any person that offers architectural paint for sale
at retail in Vermont.

(11) “Reuse” means the return of a product into the economic stream for
use in the same kind of application as originally intended, without a change in
the product’s identity.

(12) “Secretary” means the Secretary of Natural Resources.

(13) “Sell” or “sale” means any transfer of title for consideration,
including remote sales conducted through sales outlets, catalogues, or the
Internet or any other similar electronic means.

(14) “Stewardship organization” means a corporation, nonprofit
organization, or other legal entity created by a producer or group of producers
to implement the paint stewardship program required under this subchapter.
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§ 6673. PAINT STEWARDSHIP PROGRAM

(a) A producer or a stewardship organization representing producers shall
submit a plan for the establishment of a paint stewardship program to the
Secretary for approval by March 1, 2014. The plan shall address the
following:

(1) Provide a list of participating producers and brands covered by the
program.

(2) Provide specific information on the architectural paint products
covered under the program, such as interior or exterior water- and oil-based
coatings, primers, sealers, or wood coatings.

(3) Describe how the program proposed under the plan will collect,
transport, recycle, and process postconsumer paint for end-of-life management,
including recycling, energy recovery, and disposal, using environmentally
sound management practices.

(4) Describe the program and how it will provide for convenient and
available statewide collection of postconsumer architectural paint in urban and
rural areas of the State. The producer or stewardship organization shall use the
existing household hazardous waste collection infrastructure when selecting
collection points for postconsumer architectural paint. A paint retailer shall be
authorized as a paint collection point of postconsumer architectural paint for a
paint stewardship program if the paint retailer volunteers to act as a paint
collection point and complies with all applicable laws and regulations.

(5) Provide geographic information modeling to determine the number
and distribution of sites for collection of postconsumer architectural paint
based on the following criteria:

(A) at least 90 percent of Vermont residents shall have a permanent
collection site within a 15-mile radius; and

(B) one additional permanent site will be established for every
10,000 residents of a municipality and additional sites shall be distributed to
provide convenient and reasonably equitable access for residents within each
municipality, unless otherwise approved by the Secretary.

(6) Establish goals to reduce the generation of postconsumer paint, to
promote the reuse of postconsumer paint, and for the proper management of
postconsumer paint as practical based on current household hazardous waste
program information. The goals may be revised by the producer or
stewardship organization based on the information collected for the annual
report.
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(7) Describe how postconsumer paint will be managed in the most
environmentally and economically sound manner, including following the
waste-management hierarchy of source reduction, reuse, recycling, energy
recovery, and disposal.

(8) Describe education and outreach efforts to inform consumers of
collection opportunities for postconsumer paint and to promote the source
reduction and recycling of architectural paint for each of the following:
consumers, contractors, and retailers.

(b) A plan submitted under subsection (a) of this section shall include a
funding mechanism under which each architectural paint producer remits to a
stewardship organization payment of a paint stewardship assessment for each
container of architectural paint it sells in this State. The paint stewardship
assessment shall be added to the cost of all architectural paint sold in Vermont.
To ensure that the funding mechanism is equitable and sustainable, a uniform
paint stewardship assessment shall be established for all architectural paint
sold. The paint stewardship assessment shall be approved by the Secretary and
shall be sufficient to recover, but not exceed, the costs of the paint stewardship
program.

(c) Beginning no later than July 1, 2014, or three months after approval of
the plan for a paint stewardship program required under subsection (a) of this
section, whichever occurs later, a producer of architectural paint sold at retail
or a stewardship organization of which a producer is a member shall
implement the approved plan for a paint stewardship program.

(d) A producer or a stewardship organization of which a producer is a
member shall promote a paint stewardship program and provide consumers
with educational and informational materials describing collection
opportunities for postconsumer paint statewide and promotion of waste
prevention, reuse, and recycling. The educational and informational program
shall make consumers aware that the funding for the operation of the paint
stewardship program has been added to the purchase price of all architectural
paint sold in the State.

(e) A plan approved under this section shall provide for collection of
postconsumer architectural paint at no cost to the person from whom the
architectural paint is collected.

(f) When a plan or amendment to an approved plan is submitted under this
section, the Secretary shall make the proposed plan or amendment available for
public review and comment for at least 15 days.
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(g) A producer or paint stewardship organization shall submit to the
Secretary an amendment to an approved plan when there is:

(1) a change to a paint stewardship assessment under the plan;

(2) an addition to or removal of a product covered under the program; or

(3) a revision of the product stewardship organization’s goals.

(h) A plan approved by the Secretary under section 6675 of this title shall
have a term not to exceed five years, provided that the producer remains in
compliance with the requirements of this chapter and the terms of the approved
plan.

(i) Upon submission of a plan to the Secretary under this section, a
producer or a stewardship organization shall pay the fee required by 3 V.S.A.
§ 2822(j). Thereafter, the producer or stewardship organization shall pay the
fee required by 3 V.S.A. § 2822(j) annually by July 1 of each year.

§ 6674. RETAILER RESPONSIBILITY

(a) A producer or retailer may not sell or offer for sale architectural paint to
any person in Vermont unless the producer of that architectural paint brand or
a stewardship program of which the producer of that architectural paint brand
is a member is implementing an approved plan for a paint stewardship program
as required by section 6673 of this title. A retailer complies with the
requirements of this section if, on the date the architectural paint was ordered
from the producer or its agent, the producer or paint brand is listed on the
Agency of Natural Resources’ website as a producer or brand participating in
an approved plan for a paint stewardship program.

(b) At the time of sale to a consumer, a producer, a stewardship
organization, or a retailer selling or offering architectural paint for sale shall
provide the consumer with information regarding available management
options for post-consumer paint collected through the paint stewardship
program or a brand of paint being sold under the program.

§ 6675. AGENCY RESPONSIBILITY

(a) Within 90 days of receipt of a plan submitted under section 6673 of this
title, the Secretary shall review the plan and make a determination whether or
not to approve the plan. The Secretary shall issue a letter of approval for a
submitted plan if it provides for the establishment of a paint stewardship
program that meets the requirements of subsections 6673(a) and (b) of this
title. If the Secretary does not approve a plan, the Secretary shall issue to the
paint stewardship organization a letter listing the reasons for the disapproval of
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the plan. If the Secretary disapproves a plan, a paint stewardship organization
intending to sell or continue to sell architectural paint in the State shall submit
a new plan within 60 days of receipt of the letter of disapproval.

(b) The Secretary shall review and approve the stewardship assessment
proposed by a producer pursuant to subsection 6673(c) of this title. In
approving a proposed stewardship assessment, the Secretary shall determine
that the assessment is reasonable and the assessment does not exceed the costs
of implementing an approved plan.

(c) Facilities solely collecting paint for the paint stewardship program that
would not otherwise be subject to solid waste certification requirements shall
not be required to obtain a solid waste certification. Persons solely
transporting paint for the paint stewardship program that would not otherwise
be subject to solid waste hauler permitting requirements shall not be required
to obtain a solid waste hauler’s permit.

§ 6676. ANTICOMPETITIVE CONDUCT

A producer or an organization of producers that manages post-consumer
paint, including collection, transport, recycling, and processing of
postconsumer paint, as required by this subchapter may engage in
anticompetitive conduct to the extent necessary to implement the plan
approved by the Secretary and is immune from liability for the conduct under
state laws relating to antitrust, restraint of trade, unfair trade practices, and
other regulation of trade or commerce.

§ 6677. PRODUCER REPORTING REQUIREMENTS

No later than October 15, 2015, and annually thereafter, a producer or a
stewardship program of which the producer is a member shall submit to the
Secretary a report describing the paint stewardship program that the producer
or stewardship program is implementing as required by section 6673 of this
title. At a minimum, the report shall include:

(1) a description of the methods the producer or stewardship program
used to reduce, reuse, collect, transport, recycle, and process postconsumer
paint statewide in Vermont;

(2) the volume and type of postconsumer paint collected by the producer
or stewardship program at each collection center in all regions of Vermont;

(3) the volume of postconsumer paint collected by the producer or
stewardship program in Vermont by method of disposition, including reuse,
recycling, energy recovery, and disposal;
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(4) an independent financial audit of the paint stewardship program
implemented by the producer or the stewardship program; and

(5) samples of the educational materials that the producer or stewardship
program provided to consumers of architectural paint.

§ 6678. CONFIDENTIAL BUSINESS INFORMATION

Data reported to the Secretary by a producer or stewardship organization
under this subchapter shall be a trade secret exempt from public inspection and
copying under 1 V.S.A. § 317(c)(9), provided that the Secretary may use and
disclose such information in summary or aggregated form that does not
directly or indirectly identify individual producers, distributors, or retailers.
The Secretary may require, as a part of the report submitted under section 6677
of this title, that the manufacturer or stewardship organization provide a report
that does not contain trade secret information and is available for public
inspection and review.

§ 6679. RULEMAKING; PROCEDURE

The Secretary may adopt rules or procedures to implement the requirements
of this subchapter.

Sec. 2. 3 V.S.A. § 2822(j) is added to read:

(j) In accordance with subsection (i) of this section, the following fees are
established for permits, licenses, certifications, approvals, registrations, orders,
and other actions taken by the agency of natural resources.

* * *

(31) For continuing review of plans required by 10 V.S.A. § 6673:
$15,000.00.
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Sec. 3. AGENCY OF NATURAL RESOURCES REPORT ON PAINT

STEWARDSHIP ASSESSMENT

On or before March 15, 2014, the Secretary of Natural Resources shall
report to the House and Senate Committees on Natural Resources and Energy,
the House Committee on Ways and Means, and the Senate Committee on
Finance regarding the paint stewardship assessment proposed by architectural
paint producers or stewardship organizations under 10 V.S.A. § 6673. The
report shall include:

(1) a summary of the number of paint producers or stewardship
organizations submitting plans;

(2) the paint stewardship assessment proposed in any submitted plan;

(3) a recommendation from the Secretary as to whether a proposed paint
stewardship assessment is adequate or should be modified; and

(4) a recommendation from the Secretary whether and at what amount to
establish a statutory maximum cap on the amount of a paint stewardship
assessment.

Sec. 4. EFFECTIVE DATE

This act shall take effect on passage.

Rep. Komline of Dorset, for the committee on Ways and Means,
recommended that the bill ought to pass when amended as recommended by
the committee on Natural Resources and Energy.

The bill, having appeared on the Calendar one day for notice, was taken up,
read the second time and the report of the committees on Natural Resources
and Energy and Ways and Means agreed to.

Pending the question, Shall the bill be read a third time? Rep. Klein of East
Montpelier demanded the Yeas and Nays, which demand was sustained by the
Constitutional number. The Clerk proceeded to call the roll and the question,
Shall the bill be read a third time? was decided in the affirmative. Yeas, 133.
Nays, 6.

Those who voted in the affirmative are:

Ancel of Calais
Bartholomew of Hartland
Bissonnette of Winooski
Botzow of Pownal
Bouchard of Colchester
Branagan of Georgia

Brennan of Colchester
Browning of Arlington
Burke of Brattleboro
Buxton of Tunbridge
Campion of Bennington
Canfield of Fair Haven

Carr of Brandon
Cheney of Norwich
Christie of Hartford
Clarkson of Woodstock
Cole of Burlington
Connor of Fairfield
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Conquest of Newbury
Consejo of Sheldon
Copeland-Hanzas of
Bradford
Corcoran of Bennington
Cupoli of Rutland City
Dakin of Chester
Davis of Washington
Deen of Westminster
Devereux of Mount Holly
Dickinson of St. Albans
Town
Donovan of Burlington
Ellis of Waterbury
Emmons of Springfield
Evans of Essex
Fagan of Rutland City
Fay of St. Johnsbury
Feltus of Lyndon
Fisher of Lincoln
Frank of Underhill
French of Randolph
Gage of Rutland City
Gallivan of Chittenden
Goodwin of Weston
Grad of Moretown
Greshin of Warren
Haas of Rochester
Head of South Burlington
Heath of Westford
Hebert of Vernon
Helm of Fair Haven
Higley of Lowell
Hooper of Montpelier
Huntley of Cavendish
Jerman of Essex
Johnson of South Hero
Johnson of Canaan
Juskiewicz of Cambridge
Keenan of St. Albans City

Kilmartin of Newport City
Kitzmiller of Montpelier
Klein of East Montpelier
Koch of Barre Town
Komline of Dorset
Krebs of South Hero
Krowinski of Burlington
Kupersmith of South
Burlington
Lanpher of Vergennes
Larocque of Barnet
Lawrence of Lyndon
Lenes of Shelburne
Lewis of Berlin
Lippert of Hinesburg
Macaig of Williston
Malcolm of Pawlet
Manwaring of Wilmington
Marcotte of Coventry
Marek of Newfane
Martin of Springfield
Martin of Wolcott
Masland of Thetford
McCarthy of St. Albans City
McCormack of Burlington
McCullough of Williston
Michelsen of Hardwick
Miller of Shaftsbury
Mitchell of Fairfax
Mook of Bennington
Moran of Wardsboro
Morrissey of Bennington
Myers of Essex
Nuovo of Middlebury
O'Sullivan of Burlington
Partridge of Windham
Pearce of Richford
Pearson of Burlington
Peltz of Woodbury
Poirier of Barre City

Potter of Clarendon
Pugh of South Burlington
Quimby of Concord
Rachelson of Burlington
Ralston of Middlebury
Russell of Rutland City
Savage of Swanton
Scheuermann of Stowe
Sharpe of Bristol
Shaw of Pittsford
Shaw of Derby
South of St. Johnsbury
Spengler of Colchester
Stevens of Waterbury
Stevens of Shoreham
Strong of Albany
Stuart of Brattleboro
Sweaney of Windsor
Taylor of Barre City
Terenzini of Rutland Town
Till of Jericho
Toleno of Brattleboro
Townsend of Randolph
Townsend of South
Burlington
Trieber of Rockingham
Turner of Milton
Van Wyck of Ferrisburgh
Vowinkel of Hartford
Waite-Simpson of Essex
Webb of Shelburne
Weed of Enosburgh
Wilson of Manchester
Wizowaty of Burlington
Woodward of Johnson
Wright of Burlington
Yantachka of Charlotte
Young of Glover
Zagar of Barnard

Those who voted in the negative are:

Beyor of Highgate
Burditt of West Rutland

Donaghy of Poultney
Donahue of Northfield *

Hubert of Milton
Winters of Williamstown

Those members absent with leave of the House and not voting are:

Batchelor of Derby
Condon of Colchester

Cross of Winooski
McFaun of Barre Town

Mrowicki of Putney
O'Brien of Richmond
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Ram of Burlington
Smith of New Haven

Smith of Morristown
Toll of Danville

Rep. Donahue of Northfield explained her vote as follows:

“Mr. Speaker:

The fiscal note for this bill describes a “to be determined” fee. This is
another blank check to establish a program first, and then pay later through our
ever-growing fees”

Favorable Report; Third Reading Ordered

H. 527

Rep. Townsend of Randolph, for the committee on Government
Operations, to which had been referred House bill, entitled

An act relating to approval of the adoption and the codification of the
charter of the Town of Northfield

Reported in favor of its passage. The bill, having appeared on the Calendar
one day for notice, was taken up, read the second time and third reading
ordered.

Recess

At twelve o'clock, noon, the Speaker declared a recess until the fall of the
gavel.

At three o'clock and fifty-five minutes in the afternoon, the Speaker called
the House to order.

Action on Bill Postponed

H. 521

House bill, entitled

An act relating to making miscellaneous amendments to education law

Was taken up and pending second reading of the bill, on motion of Rep.
Christie of Hartford, action on the bill was postponed until April 11, 2013.

Adjournment

At four o'clock in the afternoon, on motion of Rep. Turner of Milton, the
House adjourned until tomorrow at one o'clock in the afternoon.


