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Introduced by Representatives Dickinson of St. Albans Town, Botzow of
Pownal, Bouchard of Colchester, Carr of Brandon, Christie of
Hartford, Cross of Winooski, Kitzmiller of Montpelier,
Kupersmith of South Burlington, Marcotte of Coventry, Ralston
of Middlebury, Scheuermann of Stowe, and Y oung of Glover

Referred to Committee on

Date:

Subject: Commerce; hospitals; asset conversion

Statement of purpose of bill asintroduced: Thisbill proposesto clarify the

process for the conversion of assets of a nonprofit hospital.

An act relating to the conversion of assets of a nonprofit hospital

It is hereby enacted by the General Assembly of the State of Vermont:
Sec. 1. 18 V.SA. § 9420 is amended to read:
§9420. CONVERSION OF NONPROFIT HOSPITALS
(a) Policy and purpose. The state State has a responsibility to assure ensure
that the assets of nonprofit entities, which are impressed with a charitable trust,
are managed prudently and are preserved for their proper charitable purposes.
(b) Definitions. Asused in this section:

(1) “Board” means the Green Mountain Care Board.
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(2) “Charitable assets’ meansthe fair market value of a nonprofit
hospital. When a conversion affects only some of the assets of a nonprofit
hospital, “charitable assets” means those assets of the hospital that will be

s0 affected.

(3) “Conversion” means atransaction or series of transactions described

in subdivision (4) of this subsection, except that a conversion does not include

atransaction in which the party receiving assets of a nonprofit hospital isa

nonprofit corporation.

(4) “Convert” meansto sell, transfer, lease, exchange, option, commit,

convey, or otherwise dispose of assets or operations of a nonprofit hospital.

The term does not include transactions eeeurring-H-the-rermal-and-ordinary
course-of-businessfor-the-renprofit-hespital; such as management contracts,

vendor contracts, physician-hospital contracts, managed care contracts,

financing agreements, sales of investment securities, er ventures such as letters

of credit, or cooperative or networking agreements with for-profit providers,

occurring in the normal and ordinary course of business of the

nonprofit hospital.

(5) “Fair market value” means the price that the assets being converted

would bring in a competitive and open market under afair sale with the buyer

VT LEG #295351 v.1
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and seller acting prudently, knowledgeably, at arm’s length, and in their own
best interest.

(6) “Hospital system” means anetwork of hospitals affiliated with a
nonprofit hospital.

(7) “Nonprofit hospital” means a nonprofit entity, where no part of the
net earnings may lawfully be applied to the benefit of any private shareholder
or individual, and which is a hospital as defined in section 1902 of thistitle, or
a hospital member of a hospital system; provided, that the term *“hospital” does
not include any hospital conducted, maintained, or operated by the Ynited
States U.S. government or the state State of Vermont or the duly authorized
agency of either.

(8) “Parties” means the nonprofit hospital and any other person who isa
party to aconversion

{e)y-of-thissection, includingwitheuttHmitation; any person that, pursuant to

the plan of conversion, isto receive charitable assets or proceeds as aresult of

the conversion. When, in this section, reference is made to liabilities or

obligations of the parties, such liabilities and obligations shall be joint

and severdl.
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inthissection Certification. In any casein which aconversion is subject to the

certificate of need process under subsection 5, chapter 221 of thistitle, the

nonprofit hospital shall be required to certify that it has satisfied each of the

standards described in subdivisions (d)(1)—<7) of this section. If the Board has

reason to believe that any such certification is not true and accurate, it shall

refer the matter to the Attorney General, who may investigate and take legal

action pursuant to subsection (€) of this section. The Board may request

additiona information from the nonprofit hospital relating to the certification.
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ghven-or-obtained-asfrequired-under- 11B /. SA-§12.02(g)- Standards of

review. When converting an asset, the nonprofit hospital shall be subject to the

following standards:

(1) The governing body of the nonprofit hospital exercised due diligence

in deciding to engage in the conversion, selecting the acquiring party, and

ensuring that the terms and conditions of the conversion are fair and reasonable

to the nonprofit hospital.

(2) The nonprofit hospital will receive fair market value for its

charitable assets, and the market value of those assets has not been

manipul ated by the actions of the parties in a manner that causes the value of

the assets to decrease.

(3) The conversion will not result in abreach of fiduciary duty,

including any undisclosed or material conflicts of interest related to payments

or benefits to officers, directors, board members, executives, or experts

employed or retained by the parties.

(4) The conversion will not result in private inurement to any person.

(5) The proceeds of the conversion will be used in a manner and place

consistent with the public benefit purposes of the nonprofit hospital.

(6) Any foundation established to hold the proceeds of the conversion

will be representative of and broadly based in the community served by the

VT LEG #295351 v.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE H.596
2014 Page 6 of 23

nonprofit hospital and will be subject to appropriate public

accountability standards.

(7)_The conversion plan has made reasonable provisions for reports,

upon request, to the Attorney General on the conduct and affairs of any person

that, as aresult of the conversion, isto receive charitable assets or proceeds

from the conversion to carry on any part of the public purposes of the nonprofit

system: Action by the Attorney General.

VT LEG #295351 v.1
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(1)(A) If the Board or the Attorney General has reason to believe that a

nonprofit hospital has converted or is about to convert charitable assets in such

amanner that would violate one or more of the standards set out in subsection

(d) of this section, the Attorney General may investigate the matter pursuant to

procedures set forth generaly in 9 V.S.A. § 2460 and may bring an action in

Woashington Superior Court or in the Superior Court of any county where one

of the parties has aprincipal place of business. In any action brought by the

Attorney General under this subsection, the Attorney General shall have the

burden to establish that the conversion:

(i) violates one or more of the standards listed in

subdivision (d)(1), (3), (4), (6), or (7) of this section;

(ii) substantialy violates one or more of the standards set forth in

subdivisions (d)(2) and (5) of this section.
(B) The Court may order appropriate relief in such circumstances,
including avo ce of the conversion or transfer of the converted assets or

proceeds or the amprivate inurement to a person or party for use

consistent with the purposes for which assets were held prior to the

conversion, a penalty of up to $250,000.00Md of costs of

i nvestigation and prosecution under this subsection (€), includin

~teasonahblevalue of legal senvices

VT LEG #295351 v.1
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(2) In determining whether to grant relief under this subsection, and the

nature of relief, the Court shall consider whether:

(A) the viOhstion was willful;

(B) any person has dekived, or may derive, an economic benefit from

the conversion;

(C) the purposes for which the assets h een held by the nonprofit

hospital have been frustrated by the violation; and

(D) theinterests of the public or the community served by

SO

(B) The Court may order appropriate relief in such circumstances,

including avoidance of the conversion or transfer of the converted assets or

proceeds or the amount of any private inurement to a person or party for use

consistent with the purposes for which the assets were held prior to the

conversion, a penalty of up to $1 million, and the award of costs of

investigation and prosecution under this subsection (€), including the

reasonable value of legal services.

(2) In determining whether to grant relief under this subsection, and the

natur e of such relief, the Court shall consider:

(A) whether the violation was willful;

(B) whether any person has derived, or may derive, an economic

benefit from the conversion;

VT LEG #295351 v.1
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(C) whether the purposes for which the assets had been held by the

nonpr ofit hospital have been frustrated by the violation;

(D) whether the interests of the public or the community served by

the nonpr ofit hospital would be jeopardized by voiding the conversion; and

(E) how any monetary penalty imposed would affect the community

served by the nonprofit hospital.
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from-disclosure- under1-\-S-A-8-317#(b). Other preexisting authority. Nothing

in this section shall be construed to limit the authority under existing law of the

Board, the Attorney General, the Department of Health, or a court of

competent jurisdiction.
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Sec. 2. EFFECTIVE DATE

This act shall take effect on passage.
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