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H.210

Introduced by Representative Krebs of South Hero

Referred to Committee on

Date:

Subject: Fish and wildlife; endangered and threatened species; incidental take
Statement of purpose of bill asintroduced: Thisbill proposes to establish a
process under which the Commissioner of Fish and Wildlife may issue a

permit for the incidental taking of athreatened or endangered species.

An act relating to requiring a permit for the incidental taking of an
endangered or threatened species

It is hereby enacted by the General Assembly of the State of Vermont:

Sec. 1. 10 V.SA. § 5408 is amended to read:

§ 5408. LHVHFATHONS INCIDENTAL TAKE PERMIT
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(a) The Commissioner may issue a permit to take an endangered or

threatened species the taking of which is otherwise prohibited by section 5403

of thistitle for one of the following purposes:

(1) scientific purposes;

(2) to enhance the propagation or survival of a species;

(3) when thetaking is necessary to conduct an otherwise lawful activity;

and the taking is incidental to, and not the purpose of, the lawful activity.

(b) An applicant for an incidental take permit under subdivision (a)(3) of

this section shall submit to the Commissioner a proposed conservation plan.

The proposed conservation plan shall include the following:

(1) adescription of the impact that will likely occur as aresult of the

taking of alisted endangered or threatened species;

(2) the steps that the applicant will take to minimize and mitigate the

impact to the relevant endangered or threatened species;

(3) asummary of the funding available to the applicant to implement the

steps identified under subdivision (2) of this subsection;
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(4) asummary of the alternative actions to the taking that the applicant

considered and the reasons that these alternatives will not be i mplemented:;

(5) the name or names and obligations and responsibilities of the

persons that will be involved in the proposed incidenta taking; and

(6) any additional information or conditions that the commissioner may

reguire to be necessary or appropriate.

(c) Upon receipt of an application for an incidental take permit under

subdivision (a)(3) of this section and the accompanying conservation plan, the

Commissioner shall provide public notice of the application. The

Commissioner shall adopt a procedure for receipt of public comment on the

proposed taking.

(d) After receipt and consideration of the public comment received on the

proposed incidental taking under subdivision (a)(3) of this section, the

Commissioner shall issue the permit if the Commissioner determines, based on

the permit application and the conservation plan, that the proposed taking will

meet all of the following requirements:

(1) The proposed taking will not be the purpose of, but will be only

incidental to, the carrying out of alawful activity.

(2) The applicant will, to the maximum extent practicable, minimize and

mitigate the impact caused by the taking.
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(3) The applicant will ensure that adequate funding for the conservation

plan will be provided.

(4) The taking will not appreciably reduce the likelihood of the survival

or recovery of the endangered or threatened speciesin the State, the whole

plant-animal community of which the speciesis a part, or the habitat that is

critical to the species existence.

(5) The applicant has or will satisfy any requirement of the

Commissioner under subdivision (b)(5) of this section.

(e) The Commissioner may require additional permit terms or conditions

necessary to ensure that the requirements of subdivisions (d)(1)—5) of this

section will be satisfied. Terms or conditions under this subsection may

include reporting and monitoring requirements.

(f) The Commissioner may, at any time, revoke, modify, or suspend a

permit issued under this section upon finding that the permit holder violated

the terms and conditions of the permit.

(q) Anincidental take permit under this section is not required if aperson

has been issued afederal permit under 16 U.S.C. 8§ 1539.

(h) An applicant for an incidental take permit under this section may satisfy

the mitigation requirements of subdivision (d)(2) of this section by payment of

amitigation payment to the Threatened and Endangered Species Fund under

subsection (j) of this section. A mitigation payment provided by an applicant

VT LEG #286319 v.1
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shall be used to fund habitat management or the protection of land or other

appropriate mitigation for the species subject to the incidental take permit. The

amount of the mitigation payment shall be determined based on aformula

established by the Commissioner by rule that considers the impact on the

affected species, the number of individual animals or plants of the affected

species that may be taken, and the impact on the habitat of the affected species.

(i) The application fee for a permit under this section shall be $150.00.

(1) Feesor mitigation payments collected under this subsection

section shall be deposited in the threatened-and-endangered-species Threatened
and Endangered Species Fund within the fish-andwildlifefund Fish and

Wildlife Fund, which furd Fund is hereby created. Expenditures may be made
for monitoring, restoration, conservation, and the acquisition of property
interests and other purposes consistent with this chapter. Where practical, the
fees collected for takings shall be devoted to the conservation of the taken
speciesor its habitat. Interest accrued on the furd Fund shall be credited to the
fund Fund.

Sec. 2. EFFECTIVE DATE

This act shall take effect on July 1, 2013.
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