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FRIDAY, APRIL 13, 2012

The Senate was called to order by the President.

Devotional Exercises

A moment of silence was observed in lieu of devotions.

Message from the House No. 48

A message was received from the House of Representatives by Ms. H.
Gwynn Zakov, its Second Assistant Clerk, as follows:

Mr. President:

I am directed to inform the Senate that:

The House has passed House bills of the following titles:

H. 679. An act relating to creating a uniform generation tax for renewable
energy plants.

H. 784. An act relating to approval of the adoption and codification of the
charter of the town of Williamstown.

H. 786. An act relating to approval of amendments to the charter of the
town of Windsor.

H. 788. An act relating to approval of amendments to the charter of the
town of Richmond.

H. 791. An act relating to tax expenditures for nonprofits, charitable
organizations, and miscellaneous tax expenditures, as presented in the tax
expenditure budget for 2012.

In the passage of which the concurrence of the Senate is requested.

The House has considered a bill originating in the Senate of the following
title:

S. 238. An act relating to expanding access to driving privileges in
Vermont.

And has passed the same in concurrence with proposal of amendment in the
adoption of which the concurrence of the Senate is requested.
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Bills Referred

House bills of the following titles were severally read the first time and
referred:

H. 679.

An act relating to creating a uniform generation tax for renewable energy
plants.

To the Committee on Finance.

H. 784.

An act relating to approval of the adoption and codification of the charter of
the town of Williamstown.

To the Committee on Rules.

H. 786.

An act relating to approval of amendments to the charter of the town of
Windsor.

To the Committee on Rules.

H. 788.

An act relating to approval of amendments to the charter of the town of
Richmond.

To the Committee on Rules.

H. 791.

An act relating to tax expenditures for nonprofits, charitable organizations,
and miscellaneous tax expenditures, as presented in the tax expenditure budget
for 2012.

To the Committee on Finance.

Bills Referred to Committee on Appropriations

House bills of the following titles, appearing on the Calendar for notice, and
carrying an appropriation or requiring the expenditure of funds, under the rule
were severally referred to the Committee on Appropriations:

H. 771. An act relating to making technical corrections and other
miscellaneous changes to education law.

H. 785. An act relating to capital construction and state bonding budget
adjustment.
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Bill Called Up

H. 412.

Senate bill of the following title was called up by Senator Baruth, and,
under the rule, placed on the Calendar for action the next legislative day:

An act relating to harassment and bullying in educational settings.

Message from the House No. 49

A message was received from the House of Representatives by Ms. H.
Gwynn Zakov, its Second Assistant Clerk, as follows:

Mr. President:

I am directed to inform the Senate that:

The House has considered bills originating in the Senate of the following
titles:

S. 116. An act relating to probate proceedings.

S. 199. An act relating to immunization exemptions and the immunization
pilot program.

And has passed the same in concurrence with proposals of amendment in
the adoption of which the concurrence of the Senate is requested.

The Governor has informed the House that on the April 13, 2012, he
approved and signed bills originating in the House of the following titles:

H. 39. An act relating to persons authorized to direct disposition of service
members' remains.

H. 378. An act relating to town payments of county taxes.

H. 449. An act relating to the designation of brook trout and walleye pike
as the state fish of Vermont.

Message from the House No. 50

A message was received from the House of Representatives by Ms. H.
Gwynn Zakov, its Second Assistant Clerk, as follows:

Mr. President:

I am directed to inform the Senate that:

The House has adopted House concurrent resolutions of the following titles:

H.C.R. 337. House concurrent resolution designating Wednesday,
April 25, 2012, as National Walk@Lunch Day in Vermont.
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H.C.R. 338. House concurrent resolution congratulating the Twinfield
Union School 2012 Division IV championship boys’ basketball team.

H.C.R. 339. House concurrent resolution congratulating the 2011
Randolph Union High School Division III girls’ cross country championship
team.

H.C.R. 340. House concurrent resolution thanking the staff of the agency
of natural resources, academic and scientific institutions, and community
members who contributed to the development of the new Bedrock Geologic
Map of Vermont.

H.C.R. 341. House concurrent resolution congratulating the St. Johnsbury
Academy Hilltoppers on winning the 2012 boys’ indoor state track and field
championship.

H.C.R. 342. House concurrent resolution congratulating Xiangru Chen on
winning a 2012 Siemens Award for excellence in science and mathematics.

H.C.R. 343. House concurrent resolution commemorating the 75th
anniversary of the U.S. Fish and Wildlife Service’s Wildlife & Sport Fish
Restoration Program.

H.C.R. 344. House concurrent resolution congratulating Oxbow Union
High School athletes A. J. Gillis and William Heathman on their victories at
the 2012 state indoor track and field championship.

H.C.R. 345. House concurrent resolution celebrating the 20th anniversary
of the enactment of Act 135, Vermont’s sexual orientation antidiscrimination
law, and the vital role played in its passage by Representative Ron Squires,
Vermont’s first openly gay state legislator.

H.C.R. 346. House concurrent resolution welcoming the visiting military
delegation from Macedonia and commemorating the continuing partnership
between the state of Vermont and Macedonia.

H.C.R. 347. House concurrent resolution congratulating the BFA-St.
Albans Bobwhites 2012 Division I championship boys’ ice hockey team.

H.C.R. 348. House concurrent resolution congratulating the winning teams
at the fifth annual Jr. Iron Chef VT cooking competition.

H.C.R. 349. House concurrent resolution congratulating Christopher Gish
on winning the 2012 Vermont Geographic Bee.

H.C.R. 350. House concurrent resolution congratulating Patricia Howrigan
Reynolds on being named the 2012 Vermont Mother of the Year.

H.C.R. 351. House concurrent resolution in memory of Vermont archivist,
historian, and librarian Esther Munroe Swift.
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H.C.R. 352. House concurrent resolution honoring Louis D. Lertola of
South Burlington for his outstanding work in securing increased local property
tax exemptions for disabled veterans.

In the adoption of which the concurrence of the Senate is requested.

Consideration Interrupted by Adjournment

S. 137.

Appearing on the Calendar for notice, on motion of Senator Illuzzi, the
rules were suspended and Senate bill entitled:

An act relating to workers’ compensation and unemployment compensation.

Was taken up for immediate consideration without Sec. 26 of the
Committee Report.

Senator Illuzzi, for the Committee on Economic Development, Housing and
General Affairs, to which the bill was referred reported recommending that the
bill be amended by striking out all after the enacting clause and inserting in
lieu thereof the following:

* * * Vermont internship program * * *

Sec. 1. 3 V.S.A. § 330 is amended to read:

§ 330. VERMONT INTERNSHIP PROGRAM

(a) A Vermont internship program is created for permanent or limited
employees in state government:

(1) to attract persons to train for and then serve state government in
occupations where the state anticipates difficulty attracting or retaining
qualified employees;

(2) to provide an enriched experience designed to bring trainees to full
class performance levels in a logical and systematic manner;

(3) to support equal employment opportunity; and

(4) to provide upward mobility, lateral movement or other opportunities
for current employees who have demonstrated high potential.

(b) Position authorization.

* * *

(3) Each position authorized by the commissioner shall be established
for a specific period of time not to exceed five years two years without the
specific authorization of the commissioner of human resources. In accordance
with the approved plan, or where the commissioner deems it appropriate,
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Vermont internship program positions shall revert to the commissioner for
reallocation.

* * *

(5) Requests for positions under the Vermont internship program shall
be in a form and following procedures prescribed by the commissioner. All
requests shall certify that all reasonable efforts shall be made to insure a vacant
position will be available to each Vermont internship program participant upon
completion of the program.

* * *

(e)(1) Development of candidates. All Vermont internship program
members shall have individual development plans approved by the
commissioner of human resources.

* * *

(3) The department or agency making use of a Vermont internship
program for state government shall conduct regular reviews of performance
and progression of capabilities and shall submit written documentation of this
on a form and using procedures provided for by the commissioner of human
resources.

(f)(1) Rights of Vermont internship program members. Vermont internship
program participants shall be deemed to be classified state employees in their
initial probationary period who are otherwise classified state employees shall
continue their status for the entire period of their participation, and
continuation of one’s training in Vermont internship programs shall be in the
discretion of the appointing authority. They shall be paid the minimum rate for
comparable positions in the classified service, unless otherwise authorized by
the commissioner of human resources.

(2) Vermont internship program participants shall agree, if a condition
of the submitted training plan of the department, to work in a state position
consistent with the approved plan after completion of the planned Vermont
internship for a period of time equal to the length of Vermont internship
program participation. Any Vermont internship program member who does
not satisfy this requirement shall reimburse the state for all tuition, fees and/or
expenses paid by the state in connection with Vermont internship program
participation, including salary paid during periods of paid educational leave,
unless waived by the commissioner of human resources.

* * *
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Sec. 1a. 3 V.S.A. § 330a is added to read:

§ 330a. STUDENT INTERN PROGRAM

The commissioner of human resources shall coordinate requests from
agency secretaries and department commissioners for the hiring of student
interns for short-term assignments and training that will inform and enhance
their educational choices and career opportunities. In order to receive
approval, the secretary or commissioner shall submit a written request to the
department of human resources and to the applicable collective bargaining
representative identifying the work to be performed, length of service, and the
candidate’s information, and shall identify the available funding and proposed
rate of pay. The commissioner of human resources shall ensure that the intern
is not performing work normally assigned to any employee who has been
displaced or laid off from classified service. Interns may be in high schools if
they have completed at least their junior year, may be college students, or have
graduated from college or graduate school within two years of this placement.

* * * Commissioner of labor * * *

Sec. 2. 21 V.S.A. § 7 is added to read:

§ 7. POWERS OF COMMISSIONER

In addition to all other powers granted the commissioner by this title, the
commissioner or his or her designee may, upon presenting appropriate
credentials, at reasonable times, enter and inspect any place of business or
employment, question any employees, and investigate any facts, conditions, or
matters necessary and material to the administration of chapters 9 and 17 of
this title. If entry is refused the commissioner may apply, without notice to the
employer, to the civil division of the superior court of Washington County for
an order to enforce the rights given the commissioner under this section.

* * * Wage claims * * *

Sec. 3. 14 V.S.A. § 1205 is amended to read:

§ 1205. CLASSIFICATION OF CLAIMS

(a) If the applicable assets of the estate are insufficient to pay all claims in
full, the executor or administrator shall make payment in the following order:

(1) costs and expenses of administration;

(2) reasonable funeral, burial, and headstone expenses, and perpetual
care, not to exceed $3,800.00 exclusive of governmental payments, and
reasonable and necessary medical and hospital expenses of the last illness of
the decedent, including compensation of persons attending him or her;
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(3) all outstanding wages due employees of the decedent which have
been earned within three months prior to the death of the decedent, not to
exceed $300.00 to each claimant;

(4) all other claims; including the balance of wages due but unpaid
under subdivision (3) of this subsection.

* * *

* * * Employment practices * * *

Sec. 4. 21 V.S.A. § 342 is amended to read:

§ 342. WEEKLY BIWEEKLY AND SEMIMONTHLY PAYMENT OF
WAGES; SCHOOL EMPLOYEES; CALENDAR YEAR

(a)(1) Any person having employees doing and transacting business within
the state shall pay each week, in lawful money or checks, the wages earned by
each employee to a day not more than six days prior to the date of such
payment.

(2) After giving written notice to the employees, any person having
employees doing and transacting business within the state may,
notwithstanding subdivision (1) of this subsection, pay bi-weekly biweekly or
semi-monthly semimonthly in lawful money or checks, each employee the
wages earned by the employee to a day not more than six days prior to the date
of the payment. If a collective bargaining agreement so provides, the payment
may be made to a day not more than 13 days prior to the date of payment.

(3) Notwithstanding subsection 384(a) of this title, an employee of a
school district may in his or her sole discretion elect to have his or her wages
paid over the course of a calendar year, beginning on the first day of the school
year and ending not later than 12 months after the wage payment period
begins.

(4) Any person having employees within the state who fails to make
timely payment upon separation from employment in accordance with this
section may be assessed an administrative penalty of up to $100.00 for each
day that wages remain unpaid, not to exceed $500.00 per employee.

* * *

Sec. 5. 21 V.S.A. § 348 is added to read:

§ 348. RETALIATION PROHIBITED

(a) An employer shall not discharge or in any other manner retaliate against
an employee because:

(1) The employee lodged a complaint of a violation of this subchapter.
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(2) The employee has cooperated with the commissioner or
commissioner’s designee in an investigation of a violation of this subchapter.

(3) The employer believes that the employee may lodge a complaint or
cooperate in an investigation of a violation of this subchapter.

(b) Any person aggrieved by a violation of this section may bring an action
in the civil division of the superior court seeking compensatory and punitive
damages or equitable relief, including restraint of prohibited acts, restitution of
wages or benefits, reinstatement, costs, reasonable attorney’s fees, and other
appropriate relief.

Sec. 6. 21 V.S.A. § 397 is added to read:

§ 397. RETALIATION PROHIBITED

(a) An employer shall not discharge or in any other manner retaliate against
an employee because:

(1) The employee lodged a complaint of a violation of this subchapter.

(2) The employee has cooperated with the commissioner or
commissioner’s designee in an investigation of a violation of this subchapter.

(3) The employer believes that the employee may lodge a complaint or
cooperate in an investigation of a violation of this subchapter.

(b) Any person aggrieved by a violation of this section may bring an action
in the civil division of the superior court seeking compensatory and punitive
damages or equitable relief, including restraint of prohibited acts, restitution of
wages or benefits, reinstatement, costs, reasonable attorney’s fees, and other
appropriate relief.

Sec. 7. 21 V.S.A. § 385a is added to read:

§ 385a. REQUIRED APPAREL

(a) An employer that is a common carrier engaged in interstate commerce
that requires an employee to wear uniform apparel which displays the
employer’s trademark, logo, or other clearly identifying characteristic shall
furnish to employees based in this state the uniform apparel to the employee.
The amount provided shall be reasonable for the needs of the position.

(b) An employer that requires an employee to wear clothing sold or
produced by the employer shall furnish the clothing free of charge to the
employee.

(c) An employer may require an employee to return any uniform or
clothing upon separation from employment.
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* * * Workers’ compensation * * *

Sec. 8. 21 V.S.A. § 624 is amended to read:

§ 624. DUAL LIABILITY; CLAIMS, SETTLEMENT PROCEDURE

* * *

(e)(1) In an action to enforce the liability of a third party, the injured
employee may recover any amount which the employee or the employee’s
personal representative would be entitled to recover in a civil action. Any
recovery against the third party for damages resulting from personal injuries or
death only, after deducting expenses of recovery attorney’s fees, and litigation
expenses and costs, shall first reimburse the employer or its workers’
compensation insurance carrier for any amounts paid or payable under this
chapter to date of recovery, and the balance shall forthwith be paid to the
employee or the employee’s dependents or personal representative and shall be
treated as an advance payment by the employer on account of any future
payment of compensation benefits. Reimbursement required under this
subsection, except to prevent double recovery, shall not reduce the employee’s
recovery of any benefit or payment provided by a plan or policy that was
privately purchased by the injured employee, including uninsured-under
insured motorist coverage, or any other first party insurance payments or
benefits.

(2) In addition to the limitations on recovery set forth in subdivision (1)
of this subsection, if a lien or subrogation claim that arose out of the payment
of medical expenses or benefits under this chapter exists in respect to a claim
of personal injury or death and the injured employee’s recovery is diminished
by comparative fault or the inability to collect the full value of the claim due to
limited liability insurance or other cause, the lien or subrogation claim shall be
diminished in the same proportion as the injured employee’s recovery is
diminished. The settlement agreement may include reference to the amount by
which the employee’s recovery is diminished by comparative fault or the
inability to collect the full value of the claim due to limited liability insurance
or other cause. In the event the agreement or release does not contain such
information, the amount by which the recovery is compromised or diminished
shall be established by affidavit of the employee.

* * *

Sec. 8a. 12 V.S.A. § 5653 is amended to read:

§ 5653. LIMITATIONS

(a) This chapter applies to all arbitration agreements to the extent not
inconsistent with the laws of the United States. However, this chapter does not
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apply to labor interest arbitration, nor to arbitration agreements contained in a
contract of insurance, nor to grievance arbitration under 3 V.S.A. chapter 28 of
Title 3. “Labor interest arbitration” means the method of concluding labor
negotiations by having a disinterested person determine what will be the terms
of an agreement.

* * *

Sec. 9. 21 V.S.A. § 643a is amended to read:

§ 643a. DISCONTINUANCE OF BENEFITS

Unless an injured worker has successfully returned to work, an employer
shall notify both the commissioner and the employee prior to terminating
benefits under either section 642 or 646 of this title. The notice of intention to
discontinue payments shall be filed on forms prescribed by the commissioner
and shall include the date of the proposed discontinuance, the reasons for it,
and, if the employee has been out of work for 90 days, a verification that the
employer offered vocational rehabilitation screening and services as required
under this chapter. All relevant evidence, including evidence that does not
support discontinuance in the possession of the employer not already filed,
shall be filed with the notice. The liability for the payments shall continue for
seven days after the notice is received by the commissioner and the employee
at least 14 days after the notice is received by the commissioner and the
employee, during which time the claimant may file with the commissioner an
objection to discontinuance. The notice shall include a provision that the
injured worker may object to the discontinuance with the commissioner with
supporting evidence or arguments. If the employee files an objection with an
explanation, the liability for the payments shall continue until a decision is
issued by the commissioner. Those payments Payments made after the notice
of discontinuance is received by the commissioner shall be made without
prejudice to the employer and may be deducted from any amounts due
pursuant to section 648 of this title if the commissioner determines that the
discontinuance is warranted or if otherwise ordered by the commissioner.
Every notice shall be reviewed by the commissioner to determine the
sufficiency of the basis for the proposed discontinuance. If, after review of all
the evidence in the file, the commissioner finds that a preponderance of all the
evidence in the file does not reasonably support the proposed discontinuance,
the commissioner shall order that payments continue until a formal hearing is
held and a decision is rendered. Prior to a formal hearing, an injured worker
may request reinstatement of benefits by providing additional new evidence to
the department that establishes that a preponderance of all evidence now
supports the claim. If the commissioner’s decision, after a hearing, is that the
employee was not entitled to any or all benefits paid between the
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discontinuance and the final decision, upon request of the employer, the
commissioner may order that the employee repay all benefits to which the
employee was not entitled. The employer may enforce a repayment order in
any court of law having jurisdiction.

Sec. 10. 21 V.S.A. § 692 is amended to read:

§ 692. PENALTIES; FAILURE TO INSURE; STOP WORK ORDERS

* * *

(b) Stop-work orders. If an employer fails to comply with the provisions of
section 687 of this title after investigation by the commissioner, the
commissioner shall issue an emergency order to that employer to stop work
until the employer has secured workers’ compensation insurance. If the
commissioner determines that issuing a stop-work order would immediately
threaten the safety or health of the public, the commissioner may permit work
to continue until the immediate threat to public safety or health is removed.
The commissioner shall document the reasons for permitting work to continue,
and the document shall be available to the public. In addition, the employer
shall be assessed an administrative penalty of not more than $250.00 for every
day that the employer fails to secure workers’ compensation coverage after the
commissioner issues an order to obtain insurance and may also be assessed an
administrative penalty of not more than $250.00 for each employee for every
day that the employer fails to secure workers’ compensation coverage as
required in section 687 of this title. When a stop-work order is issued, the
commissioner shall post a notice at a conspicuous place on the work site of the
employer informing the employees that their employer failed to comply with
the provisions of section 687 of this title and that work at the work site has
been ordered to cease until workers’ compensation insurance is secured. If an
employer fails to comply with a stop-work order, the commissioner may seek
injunctive relief in the civil division of the superior court by filing a complaint
and supporting affidavit. The court shall issue without notice and hearing an
ex parte order temporarily or permanently enjoining the employer from
employing workers. The ex parte order shall be provided to the employer.
Thereafter, the court may modify or vacate the order at the request of the
commissioner or employer. The stop-work order shall be rescinded as soon as
the commissioner determines that the employer is in compliance with section
687 of this title. An employer against whom a stop-work order has been
issued, or who has not been in compliance with section 687 of this title, unless
the failure to comply was inadvertent or excusable, is prohibited from
contracting, directly or indirectly, with the state or any of its subdivisions for a
period of up to three years following the date of the issuance of the stop-work
order, as determined by the commissioner in consultation with the
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commissioner of buildings and general services or the secretary of
transportation, as appropriate. Either the secretary or the commissioner, as
appropriate, shall be consulted in any contest of the prohibition of the
employer from contracting with the state or its subdivisions.

* * *

* * * Unemployment compensation * * *

Sec. 11. 21 V.S.A. § 1101 is amended to read:

§ 1101. APPRENTICESHIP DIVISION AND COUNCIL

The apprenticeship division and state apprenticeship council, hereinafter
referred to as the “council,” shall be located within the department of labor.
The commissioner of labor shall supervise the work of the division, and shall
be the chair of the council. The council shall consist of 10 12 members, four
ex officio members and six eight members who shall be appointed by the
governor. Of the ex officio members, one shall be the commissioner of labor,
one shall be the commissioner of public safety, or designee, one shall be the
commissioner of education or designee, and one shall be the director of the
apprenticeship division who shall act as secretary of the council without vote.
The council shall be composed of persons familiar with apprenticeable
occupations. Of the appointive appointed members, three shall be individuals
who on account of previous vocation, employment, occupation, or affiliation
can be classed as represent employers and, three shall be individuals who on
account of previous vocation, employment, occupation, or affiliation can be
classed as employees represent employees or employee organizations, and two
shall be members of the public. Appointment of the employer and the
employee members shall be made for the term of three years except the
employer and employee members first appointed shall be appointed for the
term of one, two, and three years respectively. The governor shall annually
designate one member of the council as chair. Each member of the council
who is not a salaried official or employee of the state shall be entitled to
compensation and expenses as provided in 32 V.S.A. § 1010.

Sec. 12. 21 V.S.A. § 1301 is amended to read:

§ 1301. DEFINITIONS

The following words and phrases, as used in this chapter, shall have the
following meanings unless the context clearly requires otherwise:

* * *

(6)(A)(i) “Employment,” subject to the other provisions of this
subdivision (6), means service within the jurisdiction of this state, performed
prior to January 1, 1978, which was employment as defined in this subdivision
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prior to such date and, subject to the other provisions of this subdivision,
service performed after December 31, 1977, by an employee, as defined in
subsections 3306(i) and (o) of the Federal Unemployment Tax Act, including
service in interstate commerce, performed for wages or under any contract of
hire, written or oral, expressed or implied. Services partly within and partly
without this state may by election as hereinbefore provided be treated as if
wholly within the jurisdiction of this state. And whenever an employing unit
shall have elected to come under the provisions of a similar act of a state where
a part of the services of an employee are performed, the commissioner, upon
his or her approval of said election as to any such employee, may treat the
services covered by said approved election as having been performed wholly
without the jurisdiction of this state.

* * *

(C) The term “employment” shall not include:

* * *

(xxi) Service performed by a direct seller if the individual is in
compliance with all the following:

(I) The individual is engaged in:

(aa) the trade or business of selling or soliciting the sale of
consumer products, including services or other intangibles, in the home or a
location other than in a permanent retail establishment, including whether the
sale or solicitation of a sale is to any buyer on a buy-sell basis, a
deposit-commission basis, or any similar basis for resale by the buyer or any
other person.

(bb) the trade or business of the delivery or distribution of
newspapers or shopping news that are delivered on a weekly or less frequent
basis, including any services directly related to such trade or business.

(II) Substantially all the remuneration, whether or not received
in cash, for the performance of the services described in subdivision (I) of this
subdivision (C)(xxi) is directly related to sales or other output, including the
performance of services, rather than to the number of hours worked.

(III) The services performed by the individual are performed
pursuant to a written contract between the individual and the person for whom
the services are performed, and the contract provides that the individual will
not be treated as an employee for federal and state tax purposes.
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Sec. 13. 21 V.S.A. § 1301a is amended to read:

§ 1301a. DEPARTMENT OF LABOR; COMPOSITION

The department of labor, created by section 3 V.S.A. § 212 of Title 3, shall
consist of a commissioner of labor, the Vermont employment security board,
the Vermont workforce development division, the unemployment insurance
and wages division, the economic and labor market information division, the
workforce development council which serves as the statewide workforce
investment board, and the workers’ compensation and safety division. The
chair of the employment security board shall be the commissioner of labor
ex officio. The deputy commissioner of labor or a designee chosen by the
commissioner may serve as chair in the absence of the commissioner as the
commissioner’s designee.

Sec. 14. FINDINGS

The general assembly finds that:

(1) Federal law allows employees who do not work in an instructional,
research, or principal administrative capacity in an educational institution to
receive unemployment benefits between academic terms. This law permits
only bus drivers, custodians, and food service school employees to receive
benefits between academic terms to the extent that they are not employed.
These employees are the lowest paid in the school system and the inability to
receive unemployment benefits can impose a significant hardship on those who
cannot find other summer work.

(2) At one time, Vermont allowed these employees to receive
unemployment benefits between academic terms but no longer does, despite
being authorized to do so by federal law.

Sec. 15. 21 V.S.A. § 1343 is amended to read:

§ 1343. CONDITIONS

* * *

(c) After March 31, 1984 benefits are payable on the basis of service in
employment as defined in subdivision 1301(6)(A)(ix) and (x) of this title, in
the same amount, on the same terms, and subject to the same conditions as
benefits payable on the basis of other service subject to this chapter, except
that:

(1) With respect to services performed in an instructional, research, or
principal administrative capacity for an educational institution, benefits shall
not be payable on the basis of such services for any week of unemployment
commencing during the period between two successive academic years or
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terms (or, when an agreement provides instead for a similar period between
two regular but not successive terms, during such period) or during a period of
paid sabbatical leave provided for in the individual’s contract, to any
individual if such individual performs such services in the first of such
academic years or terms and if there is a contract or reasonable assurance that
such individual will perform services in any such capacity for any educational
institution in the second of such academic years or terms;

(2) With respect to services performed in any other capacity for an
educational institution benefits shall not be payable on the basis of such
services to any individual for any week of unemployment which commences
during a period between two successive academic years or terms if such
individual performs such services in the first of such academic years or terms
and there is a reasonable assurance that such individual will perform such
services for any educational institution in the second of such academic years or
terms, except that if benefits are denied to any individual under this
subdivision and such individual was not offered an opportunity to perform
such services for the educational institution for the second of such academic
years or terms, such individual shall be entitled to a retroactive payment of the
benefits for each week for which the individual filed a timely claim for benefits
and for which benefits were denied solely by reason of this subdivision;

(3)(2) With respect to any services described in subdivision (1) or (2) of
this subsection, With respect to services performed in any capacity for an
educational institution benefits shall not be payable on the basis of services in
any such capacities to any individual for any week which commences during
an established and customary vacation period or holiday recess if such
individual performs such services in the period immediately before such
vacation period or holiday recess, and there is a reasonable assurance that such
individual will perform such services in the period immediately following such
vacation period or holiday recess;

(4)(3) With respect to any services described in subdivision (1) or (2) of
this subsection, benefits shall not be payable on the basis of services in any
such capacities as specified in subdivisions (1), (2), and (3) (1) and (2) to any
individual who performed such services in an educational institution while in
the employ of an educational service agency. For purposes of this subdivision,
the term “educational service agency” means a governmental agency or
governmental entity which is established and operated exclusively for the
purpose of providing such services to one or more educational institutions.

* * *

Sec. 16. 21 V.S.A. § 1347 is amended to read:

§ 1347. NONDISCLOSURE OR MISREPRESENTATION
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* * *

(c) The person liable under this section shall repay such amount to the
commissioner for the fund. In addition to the repayment, if the commissioner
finds that a person intentionally misrepresented or failed to disclose a material
fact with respect to his or her claim for benefits, the person shall pay an
additional penalty of 15 percent of the amount of the overpaid benefits. Such
amount may be collectible by civil action in a Vermont district or superior
court, in the name of the commissioner. No action shall be commenced for the
collection of such amount more than five years after the date of such
determination under this section or the final decision confirming the liability of
such person on an appeal from such determination.

(d) In any case in which under this section a person is liable to repay any
amount to the commissioner for the fund, the commissioner may withhold, in
whole or in part, any future benefits payable to such person, and credit such
withheld benefits against the amount due from such person until it is repaid in
full, less any penalties assessed under subsection (c) of this section. No
benefits shall be withheld after five years from the date of such determination
or the date of the final decision confirming the liability of such person on an
appeal from such determination.

(e) In addition to the foregoing, when it is found by the commissioner that
a person intentionally misrepresented or failed to disclose a material fact with
respect to his or her claim for benefits and in the event the person is not
prosecuted under section 1368 of this title and penalty provided in section
1373 of this title is not imposed, the person shall be disqualified and shall not
be entitled to receive benefits to which he or she would otherwise be entitled
after the determination for such number of weeks not exceeding 26 as the
commissioner shall deem just, provided, however, that no benefits shall be
denied to a claimant because of such determination after three years from the
date thereof or the date of final decision on an appeal from such determination.
The notice of determination shall also specify the period of disqualification
imposed hereunder.

* * *

* * * Short-time compensation * * *

Sec. 17. 21 V.S.A. § 1451 is amended to read:

§ 1451. DEFINITIONS

For the purpose of this subchapter:
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(1) “Affected unit” means a specific plan, department, shift, or other
definable unit consisting of not less than five employees to which an approved
short-time compensation plan applies.

(2) “Short-time compensation” or “STC” means the unemployment
benefits payable to employees in an affected unit under an approved short-time
compensation plan as distinguished from the unemployment benefits otherwise
payable under the conventional unemployment compensation provisions of this
chapter.

(3) “Short-time compensation plan” means a plan of an employer under
which there is a reduction in the number of hours worked by employees of an
affected unit rather than temporary layoffs. The term “temporary layoffs” for
this purpose means the total separation of one or more workers in the affected
unit for an indefinite period expected to last for more than two months but not
more than six months.

(4) “Short-time compensation employer” means an employer who has
one or more employees covered by an approved “Short-Time Compensation
Plan.” Both employers with experience-rating records and employers who
make payments in lieu of tax contributions to the UI Trust Fund may become
short-time compensation employers. “Short-time compensation employer”
includes employers with experience-rating records and employers who make
payments in lieu of tax contributions to the unemployment compensation trust
fund and that meet the following:

(A) Has five or more employees covered by an approved short-time
compensation plan.

(B) Is not delinquent in the payment of contributions or
reimbursement, or in the reporting of wages.

(C) Is not a negative balance employer. For the purposes of this
section, a negative balance employer is an employer who has for three or more
consecutive calendar years paid more in unemployment benefits to its
employees than it has contributed to its unemployment insurance account.

(5) “Usual weekly hours of work” means the normal hours of work for
full-time and regular part-time employees in the affected unit when that unit is
operating on its normally full-time basis but not less than 30 hours and not to
exceed 40 hours and not including overtime.

(6) “Unemployment compensation” means the unemployment benefits
payable under this chapter other than short-time compensation and includes
any amounts payable pursuant to an agreement under any federal law
providing for compensation, assistance, or allowances with respect to
unemployment.
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(7) “Fringe benefits” means benefits including health insurance,
retirement benefits, paid vacations and holidays, sick leave, and similar
benefits that are incidents of employment.

(8) “Intermittent employment” means employment that is not
continuous but may consist of intervals of weekly work and intervals of no
weekly work.

(9) “Seasonal employment” means employment with an employer who
experiences at least a 20-percent difference between its highest level of
employment during a particular season and its lowest level of employment
during the off-season in each of the previous three years as reported to the
department, or employment with an employer on a temporary basis during a
particular season.

Sec. 18. 21 V.S.A. § 1452 is amended to read:

§ 1452. CRITERIA FOR APPROVAL

An employer wishing to participate in an STC program shall submit a
department of labor electronic application or a signed written short-time
compensation plan to the commissioner for approval. The commissioner may
approve an STC plan only if the following criteria are met:

(1) the plan identifies the specified affected units to which it applies;

(2) the employees in the affected unit or units are identified by name,
Social Security number, and by any other information required by the
commissioner;

(3) the plan specifies any impact on certifies that fringe benefits,
including health insurance, of employees participating in the plan will not be
reduced;

(4) the usual total weekly hours of work for employees in the affected
unit or units are reduced by not less than 20 percent and not more than 50
percent;

(5) the plan certifies that the aggregate reduction in work hours is in lieu
of temporary total layoffs of one or more workers which would have resulted
in an equivalent reduction in work hours and which the commissioner finds
would have caused an equivalent dollar amount to be payable in
unemployment compensation;

(6) the plan certifies that the STC employer will submit a request for a
STC plan termination to the department within 24 hours of a layoff that occurs
during an active STC plan;
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(7) the identified work week reduction is applied consistently
throughout the duration of the plan;

(8) the plan applies to at least 10 percent of the employees in the
affected unit, and when applicable applies to all affected employees of the unit
equally;

(7)(9) the plan will not subsidize seasonal employers during the
off-season, nor subsidize employers who have traditionally used part-time
employees or intermittent employment;

(8)(10) the employer agrees to maintain records relative to the plan for a
period of three years and furnish reports relating to the proper conduct of the
plan and agrees to allow the commissioner or his or her authorized
representatives access to all records necessary to verify the plan prior to
approval and, after approval, to monitor and evaluate application of the plan;

(9)(11) the plan certifies that the collective bargaining agent or agents
for the employees, if any, have agreed to participate in the program. If there is
no bargaining unit, the employer specifies how he or she will notify the
employees in the affected group and work with them to implement the program
once the plan is approved; and

(10)(12) in addition to subdivisions (1) through (9)(11) of this section,
the commissioner shall take into account any other factors which may be
pertinent to proper implementation of the plan.

Sec. 19. 21 V.S.A. § 1453 is amended to read:

§ 1453. APPROVAL OR REJECTION; RESUBMISSION

The commissioner shall approve or reject a plan in writing within 30 days
of its receipt, and in the case of rejection shall state the reasons therefor. The
reasons for rejection shall be final and nonappealable, but the employer shall
be allowed to submit another plan for approval, that addresses the reasons that
led to the rejection of the original plan.

Sec. 20. 21 V.S.A. § 1454 is amended to read:

§ 1454. EFFECTIVE DATE; DURATION

A plan shall be effective on the date specified in the plan or on a date
mutually agreed upon by the employer and the commissioner. It shall expire at
the end of the sixth full calendar month after its effective date or on the date
specified in the plan if such date is earlier; provided, that the plan is not
previously revoked by the commissioner; or on the effective date of any
transfer of ownership of the legal business entity. If a plan is revoked by the
commissioner, it shall terminate on the date specified in the commissioner’s
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written order of revocation. No employer shall be eligible for a short-time
compensation plan for more than 26 weeks in any 12-month period.

Sec. 21. 21 V.S.A. § 1458 is amended to read:

§ 1458. SHORT-TIME COMPENSATION BENEFITS

* * *

(f)(1) If an individual works in the same week for both the short-time
employer and another employer and his or her combined hours of work for
both employers are equal to or greater than 81 percent of the usual hours of
work with the short-time employer, he or she shall not be entitled to benefits
under these short-time provisions or the unemployment compensation
provisions.

(2) If an individual works in the same week for both the short-time
employer and another employer and his or her combined hours of work for
both employers are equal to or less than 80 percent of the usual hours of work
for the short-time employer, the benefit amount payable for that week shall be
the weekly unemployment compensation amount reduced by the same
percentage that the combined hours are of the usual hours of work. A week for
which benefits are paid under this provision shall count as a week of short-time
compensation.

(3) An individual who does not work during a week for the short-time
employer, and is otherwise eligible, shall be paid his or her full weekly
unemployment compensation benefit amount under the provisions of the
regular unemployment compensation program. Such a week shall not be
counted as a week for which short-time compensation benefits were received.

(4) An individual that does not work the short-time employer’s
identified workweek reduction hours as certified by the application due to the
use of paid vacation or personal time shall be paid benefits for the week under
the partial unemployment compensation provisions of the regular
unemployment compensation program.

(4)(5) An individual who does not work for the short-time employer
during a week but works for another employer and is otherwise eligible, shall
be paid benefits for that week under the partial unemployment compensation
provisions of the regular UI program. Such a week shall not be counted as a
week with respect to which STC benefits were received.

* * * Directory of new hires * * *

Sec. 22. 33 V.S.A. § 4110 is amended to read:

§ 4110. EMPLOYER OBLIGATIONS
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* * *

(c) As used in this section:

(1) “Employee” means

(A) an individual who is an employee within the meaning of chapter
24 of the Internal Revenue Code of 1986; and

(B) does not include an employee of a federal or state agency
performing intelligence or counterintelligence functions, if the head of such
agency has determined that reporting pursuant to this section with respect to
the employee could endanger the safety of the employee or compromise an
ongoing investigation or intelligence mission.

(2) “Employer” has the meaning given such term in Section 3401(d) of
the Internal Revenue Code of 1986 and includes any governmental entity and
any labor organization.

(3) “First date of employment” is the first day services are performed for
compensation as a new hire.

(4) “New hire” means an employee for whom a W-4 filing is required
and whose wages have not been reported by the filing employer to the
department of labor during the last reporting quarter means an employee who:

(A) has not previously been employed by the employer; or

(B) was previously employed by the employer but has been separated
from that employment for at least 60 consecutive days.

* * * Independent contractors * * *

Sec. 23. 21 V.S.A. § 398 is added to read:

§ 398. NOTICE TO PERSONS RECEIVING REMUNERATION AS AN
INDEPENDENT CONTRACTOR

(a) Every employer shall post in a prominent and accessible place on the
site where work is performed a legible statement, provided by the
commissioner, that describes the responsibility of independent contractors to
pay taxes required by state and federal law, the rights of employees to
workers’ compensation, unemployment benefits, minimum wage, overtime,
and other federal and state workplace protections, and the protections against
retaliation and the penalties in this title if the independent contractor fails to
classify properly an individual as an employee. This notice shall also contain
contact information for individuals to file complaints or inquire with the
commissioner about employment classification status. This information shall
be provided in English or other languages required by the commissioner. The
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posted statement shall be constructed of materials capable of withstanding
adverse weather conditions.

(b) Within 30 days of the effective date of this section, the commissioner
shall create the notice described in subsection (a) of this section and post the
notice on the department’s website for downloading by hiring entities.

(c) Employers who violate this section shall be subject to an administrative
penalty of up to $100.00 per violation.

Sec. 24. 21 V.S.A. § 8 is added to read:

§ 8. INDEPENDENT CONTRACTOR DEFINITION

The commissioner is directed to formulate a single definition of
independent contractor for the purposes of chapters 9 (workers’ compensation)
and 17 (unemployment compensation) of this title. The definition shall be
simple to understand and provide clarity to employers and employees as to an
individual’s status as an employee or an independent contractor. The
commissioner shall also formulate a test based upon the definition of
independent contractor that will allow employers and employees to quickly
and easily determine independent contractor status. It is not the intent of this
section to substantively change the benefits and protections of employment
under this title.

* * * Fair-share representation fees * * *

Sec. 25. POLICY

It is the policy of the state of Vermont that employees in bargaining units
organized under state law who exercise their rights not to join a labor
organization required to provide them certain services shall pay to that labor
organization a fair-share agency fee, representing that portion of the labor
organization’s membership fees which are attributable to those services.

Sec. 26. [Deleted]

* * * State employees * * *

Sec. 27. 3 V.S.A. § 903 is amended to read:

§ 903. EMPLOYEES’ RIGHTS AND DUTIES; PROHIBITED ACTS

(a) Employees shall have the right to self-organization; to form, join, or
assist employee organizations; to bargain collectively through representatives
of their own choice, and to engage in concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and shall also have the
right to refrain from any or all such activities, except as provided in subsection
subsections (b) and (c) of this section, and to appeal grievances as provided in
this chapter.
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(b) No state employee may strike or recognize a picket line of an employee
or labor organization while in the performance of his or her official duties.

(c) An employee who exercises the right not to join the employee
organization representing the employee’s certified unit pursuant to section 941
of this title shall pay a collective bargaining fee to the representative of the
bargaining unit in the same manner as employees who pay membership fees to
the representative.

(d) All employers, their officers, agents, and employees or representatives
shall exert every reasonable effort to make and maintain agreements
concerning matters allowable under section 904 of this title and to settle all
disputes, whether arising out of the application of those agreements, or
growing out of any dispute between the employer and the employees thereof.

Sec. 28. 3 V.S.A. § 904 is amended to read:

§ 904. SUBJECTS FOR BARGAINING

(a) All matters relating to the relationship between the employer and
employees shall be the subject of collective bargaining except those matters
which are prescribed or controlled by statute. Such matters appropriate for
collective bargaining to the extent they are not prescribed or controlled by
statute include but are not limited to:

* * *

(9) Rules and regulations for personnel administration, except the
following: rules and regulations relating to persons exempt from the classified
service under section 311 of this title and rules and regulations relating to
applicants for employment in state service and employees in an initial
probationary status including any extension or extensions thereof provided
such rules and regulations are not discriminatory by reason of an applicant’s
race, color, creed, sex, or national origin; and

(10) A collective bargaining service fee.

* * *

Sec. 29. 3 V.S.A. § 941 is amended to read:

§ 941. UNIT DETERMINATION, CERTIFICATION, AND
REPRESENTATION

* * *

(k) Nothing in this chapter requires an individual to seek the assistance of
his or her collective bargaining unit or its representative(s) in any grievance
proceeding. He or she may represent himself or herself or be represented by
counsel of his or her own choice. Employees who are eligible for membership
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in a collective bargaining unit who exercise their right not to join such unit
may upon agreement with the unit representative avail themselves of the
services of the unit representative(s) in grievance proceedings upon payment to
the unit of a fee established by the unit representative, provided that in the
event a collective bargaining service fee is negotiated or imposed, the unit
representative shall represent nonmember employees in grievance proceedings
without charge.

Sec. 30. 3 V.S.A. § 962 is amended to read:

§ 962. EMPLOYEES

It shall be an unfair labor practice for an employee organization or its
agents:

* * *

(10) To charge a collective bargaining fee negotiated pursuant to section
904 of this title unless such employee organization has established and
maintained a procedure to provide nonmembers with:

(A) an audited financial statement that identifies the major categories
of expenses, and divides them into chargeable and nonchargeable expenses;

(B) an opportunity to object to the amount of the agency fee sought,
any amount reasonably in dispute to be placed in escrow;

(C) prompt arbitration by the board to resolve any objection over the
amount of the collective bargaining fee.

* * * Judiciary employees * * *

Sec. 31. 3 V.S.A. § 1012 is amended to read:

§ 1012. EMPLOYEES’ RIGHTS AND DUTIES; PROHIBITED ACTS

(a) Employees shall have the right to self-organization; to form, join, or
assist employee organizations; to bargain collectively through their chosen
representatives; to engage in concerted activities of collective bargaining or
other mutual aid or protection; to refrain from any or all those activities, except
as provided in subsection (b) subsections (b) and (c) of this section; and to
appeal grievances as provided in this chapter.

(b) No employee may strike or recognize a picket line of an employee
organization while performing the employee’s official duties.

(c) An employee who exercises the right not to join the employee
organization representing the employee’s certified unit pursuant to
section 1021 of this title shall pay a collective bargaining fee to the
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representative of the bargaining unit in the same manner as employees who
pay membership fees to the representative.

(c)(d) The employer and employees and the employee’s representative shall
exert every reasonable effort to make and maintain agreements concerning
matters allowable under section 1013 of this title and to settle all disputes,
whether arising out of the application of those agreements or growing out of
any dispute between the employer and the employees.

Sec. 32. 3 V.S.A. § 1013 is amended to read:

§ 1013. SUBJECTS FOR BARGAINING

All matters relating to the relationship between the employer and employees
are subject to collective bargaining, to the extent those matters are not
prescribed or controlled by law, including:

* * *

(10) A collective bargaining service fee.

Sec. 33. 3 V.S.A. § 1027 is amended to read:

§ 1027. EMPLOYEES

It shall be an unfair labor practice for an employee organization or its
agents:

* * *

(10) To charge a negotiated collective bargaining fee unless the
employee organization has established and maintained a procedure to provide
nonmembers with all the following:

(A) An audited financial statement that identifies the major
categories of expenses and divides them into chargeable and nonchargeable
expenses.

(B) An opportunity to object to the amount of the fee requested and
to place in escrow any amount reasonably in dispute.

(C) Prompt arbitration by the board to resolve any objection over the
amount of the collective bargaining fee.

* * * Teachers * * *

Sec. 34. 16 V.S.A. § 1982 is amended to read:

§ 1982. RIGHTS

(a) Teachers shall have the right to or not to join, assist, or participate in
any teachers’ organization of their choosing. However, teachers may be
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required to pay an agency fee who choose not to join the teachers’
organization, recognized pursuant to an agreement negotiated under section
1992 of this chapter as the exclusive representative, shall pay an agency fee in
the same manner as teachers who choose to join the teachers’ organization pay
membership fees.

(b) Principals, assistant principals, and administrators other than
superintendent and assistant superintendent shall have the right to or not to
join, assist, or participate in any administrators’ organization or as a separate
unit of any teachers’ organization of their choosing. However, administrators
other than the superintendent and assistant superintendent may be required to
pay an agency fee who choose not to join the administrators’ organization,
recognized pursuant to an agreement negotiated under section 1992 of this
chapter as the exclusive representative, shall pay an agency fee in the same
manner as administrators who choose to join the administrators’ organization
pay membership fees.

(c) Neither the school board nor any employee of the school board serving
in any capacity, nor any other person or organization shall interfere with,
restrain, coerce, or discriminate in any way against or for any teacher or
administrator engaged in activities protected by this legislation.

* * * Certain private sector employees * * *

Sec. 35. 21 V.S.A. § 1502 is amended to read:

§ 1502. DEFINITIONS

In this chapter, the following words shall have the following meaning:

* * *

(14) “Agency service fee” means a fee for representation in collective
bargaining not exceeding labor organization dues, payable to a labor
organization which is the exclusive representative for employees in a
bargaining unit from individuals who are not members of the labor
organization.

Sec. 36. 21 V.S.A. § 1621 is amended to read:

§ 1621. UNFAIR LABOR PRACTICES

(a) It shall be an unfair labor practice for an employer:

* * *

(6) Nothing in this chapter or any other statute of this state shall
preclude an employer from making an agreement with a labor organization
(not established, maintained or assisted by any action defined in this subsection
(a) as an unfair labor practice) to require as a condition of employment
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membership in such labor organization on or after the 30th day following the
beginning of such employment or the effective date of such agreement,
whichever is the later (i) if such labor organization is the representative of the
employees as provided in section 1583 of this chapter, in the appropriate
collective bargaining unit covered by such agreement when made and (ii)
unless following an election held as provided in section 1584 of this chapter
within one year preceding the effective date of such agreement, the board shall
have certified that at least a majority of the employees eligible to vote in such
election have voted to rescind the authority of such labor organization to make

such an agreement. Absent such an agreement, an employee who does not
become a member of the labor organization shall, in the same manner as
employees who choose to join the labor organization pay membership fees,
pay an agency service fee to that organization. No employer shall justify any
discrimination against an employee for nonmembership in a labor
organization:

(A) If the employer has reasonable grounds for believing that
membership was not available to the employee on the same terms and
conditions generally applicable to other members; or

(B) If the employer has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure of the
employee to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership.

* * *

(b) It shall be an unfair labor practice for a labor organization or its agents:

* * *

(9) To charge an agency service fee unless the employee organization
has established and maintained a procedure to provide nonmembers with all
the following:

(A) An audited financial statement that identifies the major categories of
expenses and divides them into chargeable and nonchargeable expenses.

(B) An opportunity to object to the amount of the fee requested and to
place in escrow any amount reasonably in dispute.

(C) Prompt arbitration by an arbitrator selected jointly by the objecting
fee payer and the labor organization or pursuant to the rules of the American
Arbitration Association to resolve any objection over the amount of the agency
service fee.

* * *
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* * * Municipal employees * * *

Sec. 37. 21 V.S.A. § 1726 is amended to read:

§ 1726. UNFAIR LABOR PRACTICES

(a) It shall be an unfair labor practice for an employer:

* * *

(8) Nothing in this chapter or any other statute of this state shall
preclude a municipal employer from making an agreement with the exclusive
bargaining agent to require an agency service fee to be paid as a condition of
employment, or to require as a condition of employment membership in such
employee organization on or after the 30th day following the beginning of such
employment or the effective date of such agreement, whichever is the later.
Absent such an agreement, an employee who does not become a member of
the employee organization shall, in the same manner as employees who choose
to join the employee organization pay membership fees, pay an agency service
fee to that organization. No municipal employer shall discharge or
discriminate against any employee for nonpayment of an agency service fee or
for nonmembership in an employee organization:

(A) If the employer has reasonable grounds for believing that
membership was not available to the employee on the same terms and
conditions generally applicable to other members; or

(B) If the employer has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure of the
employee to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership.

(b) It shall be an unfair labor practice for an employee organization or its
agents:

* * *

(6) To require employees covered by an agency service fee agreement
requirement or other union security agreement authorized under subsection (a)
of this section to pay an initiation fee which the board finds excessive or
discriminatory under all the circumstances, including the practices and customs
of employee organizations representing municipal employees, and the wages
paid to the employees affected.

* * *

(12) To charge an agency service fee unless the employee organization
has established and maintained a procedure to provide nonmembers with all
the following:
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(A) An audited financial statement that identifies the major categories of
expenses and divides them into chargeable and nonchargeable expenses.

(B) An opportunity to object to the amount of the fee requested and to
place in escrow any amount reasonably in dispute.

(C) Prompt arbitration by an arbitrator selected jointly by the objecting
fee payer and the labor organization or pursuant to the rules of the American
Arbitration Association to resolve any objection over the amount of the agency
service fee.

* * * Miscellaneous provisions * * *

Sec. 38. WORKERS’ COMPENSATION RATING ADVISORY
ORGANIZATIONS

(a) The department of financial regulation is directed to reconsider its
reliance on the data provided by the National Council on Compensation
Insurance, Inc. (NCCI) and whether it needs a workers’ compensation
insurance rating advisory organization in order to assist in the calculation of
insurance rates. If the department determines that it needs a workers’
compensation advisory organization to assist in calculating insurance rates, it is
to consider using alternatives to NCCI. The department is further directed to
evaluate whether proposed insurance rates made by NCCI were in line with the
actual resulting insurance rates.

(b) The department shall report its findings to the senate committee on
economic development, housing and general affairs and the house committee
on commerce and economic development by January 15, 2013.

Sec. 39. STUDY OF UNEMPLOYMENT COMPENSATION TRAINING
PROGRAMS

The commissioner of labor shall study the benefits and feasibility of
developing and implementing a job training program for persons collecting
unemployment benefits in Vermont, allowing the department to place persons
collecting unemployment into job sites for job training and skill development
to enhance the individual’s job prospects and career development. The study
shall examine conformity issues with federal and state unemployment and
wage and hour laws. The commissioner shall solicit public input and engage
interested parties from the business and labor communities in determining the
benefits of any such program. The commissioner shall report his or her
findings to the chairs of the senate committees on appropriations and on
economic development, housing and general affairs, and the house committees
on appropriations and on commerce and economic development.
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Sec. 40. FINDINGS

The general assembly finds that:

(1) Some studies have concluded that over one-third of American
workers have been the targets of malicious or abusive treatment by supervisors
or coworkers which is wholly unrelated to legitimate workplace goals or
acceptable business practices.

(2) Those studies have concluded that 45 percent of bullied employees
suffer stress-related health problems, including debilitating anxiety, panic
attacks, clinical depression, and post-traumatic stress.

(3) Abusive behavior occurs even in the absence of any motive to
discriminate on the basis of race, color, religion, ancestry, national origin, sex,
sexual orientation, gender identity, place of birth, or age or against a qualified
disabled individual. Such nondiscriminatory abuse is often referred to as
“workplace bullying.”

(4) The Vermont office of attorney general’s civil rights unit reports that
of the 1,200 to 1,300 requests for assistance it receives each year, a substantial
number involve allegations of severe workplace bullying that cannot be
addressed by current state or federal law or common law tort claims.
Similarly, the Vermont human rights commission, which has jurisdiction in
employment discrimination claims against the state, reports that it must refuse
complaints of workplace bullying because the inappropriate behaviors are not
motivated by the targeted employee’s membership in a category protected by
antidiscrimination laws. The Vermont department of labor reports that the
wage and hour division receives up to 100 telephone calls each day, many of
which involve complaints relating to workplace incivility, bullying, and
retaliatory actions against employees who bring complaints.

(5) Sweden enacted the first workplace bullying law in 1993, and since
then several countries have taken a variety of approaches to the problem,
including the creation of private legal remedies and the prohibition of
workplace bullying through occupational safety and health laws.

(6) The general assembly recognizes that there is a need to strike a
balance between affording Vermont workers relief from bullying and unduly
interfering with the operation of workplaces.

(7) However, given the limited duration of the legislative session, the
potential impact on existing labor contracts and personnel policies, and the
various options available to address this issue, a considered approach should be
presented for consideration by the 2012 session of the general assembly.
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Sec. 41. STUDY OF WORKPLACE BULLYING

(a) A committee is established to study the issue of workplace bullying in
Vermont and to make recommendations to address the manner in which
workplace bullying should be addressed by the state, by employers, and by
affected employees. The committee shall examine and report on the following:

(1) Existing programs and best practice models for workplace civility,
anti-bullying, prevention of workplace violence, reporting and nonretaliation
provisions that have been adopted by employers and, if available, survey
results and data from those employers.

(2) A definition of “workplace bullying” or “abusive conduct” in the
workplace not addressed by existing law.

(3) Whether there is a need for additional laws regarding workplace
bullying.

(4) Different models for remedying workplace bullying, including:

(A) Creating a private right of action that would include the recovery
of damages.

(B) Creating a mechanism for injunctive relief similar to those
relating to stalking, hate crimes, or relief-from-abuse orders.

(C) State enforcement similar to the employment discrimination law.

(D) State enforcement by the Vermont occupational safety and health
administration.

(E) Any other issues relevant to workplace bullying.

(b) The committee established by subsection (a) of this section shall also
recommend any measures, including proposed legislation, to address bullying
in the workplace.

(c) The committee established by subsection (a) of this section shall consist
of the following members:

(1) The attorney general or designee.

(2) The executive director of the human rights commission or designee.

(3) The commissioner of labor or designee.

(4) The commissioner of human resources or designee.

(5) The state coordinator of the Vermont healthy workplace advocates.
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(6) Two representatives from the business community, one to be
appointed by the speaker of the house and one to be appointed by the
committee on committees.

(7) Two representatives from labor organizations, one to be appointed
by the speaker of the house and one to be appointed by the committee on
committees.

(8) The executive director of the American Civil Liberties Union of
Vermont or designee.

(9) The executive director of the Vermont Bar Association or designee.

(d) The committee shall convene its first meeting no later than July 15,
2012. The commissioner of labor shall be designated as the chair of the
commission, and shall convene the first and subsequent meetings.

(e) The committee shall report its findings and any recommendations to the
senate committee on economic development, housing and general affairs, and
the house committee on commerce and economic development on or before
January 15, 2013. The report shall include any recommended legislation to
address the issue of workplace bullying.

(f) The committee shall cease to function upon transmitting its report.

Sec. 41a. 23 V.S.A. § 944 is added to read:

§ 944. DISPUTE RESOLUTION

All motor vehicle liability insurance policies issued in the state shall contain
a requirement that claims for damages involving underinsured motor vehicles
be submitted to arbitration pursuant to 12 V.S.A. chapter 192.

Sec. 42. EFFECTIVE DATES

(a) Sec. 16 (relating to nondisclosure or misrepresentation in order to
receive unemployment benefits) of this act shall take effect on July 1, 2013.

(b) Secs. 27, 28, 29, 30, 31, 32, and 33 (relating to state employees) of this
act shall take effect on July 2, 2012 and apply to new successor collective
bargaining agreements subject to the provisions of 3 V.S.A. chapters 27 and
28.

(c) Secs. 34, 35, 36, and 37 (relating to teachers, municipal employees, and
certain private employers) of this act shall take effect on June 30, 2012 and
apply to employees subject to 16 V.S.A. chapter 57 and 21 V.S.A. chapters 19
and 22 on the date following the expiration date stated in the collective
bargaining agreement, if any, then in effect, but in no event shall an employee
be required to pay an agency fee, agency service fee, or collective bargaining
service fee under this act for any period prior to July 1, 2012. In the event that
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no collective bargaining agreement is in effect on June 30, 2012, Secs. 34, 35,
36, and 37 of this act shall take effect on June 30, 2012 and apply to employees
subject to 16 V.S.A. chapter 57 and 21 V.S.A. chapters 19 and 22 on July 1,
2012.

(d) This section shall take effect on passage.

And that after passage the title of the bill be amended to read:

An act relating to workforce development, workers’ compensation,
unemployment compensation, and workplace rights and responsibilities.

And that when so amended the bill ought to pass.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43.

Thereupon, pending the question, Shall the bill be amended as
recommended by the Committee on Economic Development, Housing and
General Affairs?, Senator Sears raised a point of order under Sec. 402 of
Mason’s Manual of Legislative Procedure that Sec. 41a of the Report of the
Committee on Economic Development, Housing and General Affairs was not
germane to the bill and therefore could not be considered by the Senate.

Thereupon, the President sustained the point of order and ruled that the
Sec. 41a was not germane to the bill. The underlying bill proposes to make
changes to the workers’ compensation and unemployment compensation
statutes. Section 41a proposes to require motor vehicle insurance policies to
contain mandatory underinsurance arbitration provisions. The proposed
amendment introduces an independent question, deals with a different topic
and changes the scope of the original bill. As such, the proposed section is not
germane to S. 137.

The President thereupon declared Sec. 41a could not be considered by the
Senate and was ordered stricken.

Thereupon, on motion of Senator Campbell the Senate adjourned until
Monday, April 17, 2012, at two o'clock in the afternoon pursuant to J.R.S. 56.


