Jour nal of the Senate

MONDAY, MAY 2, 2011
The Senate was called to order by the President.
Devotional Exercises

A moment of silence was observed in lieu of devotions.
Pledge of Allegiance

The President then led the members of the Senate in the pledge of
allegiance.

M essage from the House No. 62

A message was received from the House of Representatives by Ms. H.
Gwynn Zakov, its Second Assistant Clerk, as follows:

Mr. President:
| am directed to inform the Senate that:

The House has considered a bill originating in the Senate of the following
title:

S. 108. An act relating to effective strategies to reduce criminal recidivism.

And has passed the same in concurrence with proposa of amendment in the
adoption of which the concurrence of the Senate is requested.

M essage from the House No. 63

A message was received from the House of Representatives by Mr. William
M. MaGill, its First Assistant Clerk, asfollows:

Mr. President:
| am directed to inform the Senate that:

The House has considered Senate proposal of amendment to House bill
entitled:

H. 287. Anact relating to job creation and economic devel opment.

And has refused to concur therein and asks for a Committee of Conference
upon the disagreeing votes of the two Houses;

The Speaker appointed as members of such Committee on the part of the
House:
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Rep. Botzow of Pownal
Rep. Marcotte of Coventry
Rep. Condon of Colchester

Consideration Resumed; Bill Amended; Third Reading Ordered
H. 420.
Consideration was resumed on House bill entitled:
An act relating to the office of professional regulation.

Thereupon, pending the question, Shall the Senate propose to the House to
amend the bill as moved by Senator White?, was agreed to.

Thereupon, the pending question, Shall the bill be read the third time?, was
decided in the affirmative.

Consideration Resumed; Bill Amended; Third Reading Ordered
H. 438.
Consideration was resumed on House bill entitled:

An act relating to the department of banking, insurance, securities, and
health care administration.

Thereupon, pending the question, Shall the Senate propose to the House that
the bill be amended as recommended by the Committee on Finance?, was
agreed to.

Thereupon, pending the question, Shall the bill be read a third time?,
Senator Brock, on behalf of the Committee on Finance, moved to amend the
Senate proposal of amendment as follows:

Sec. 11a. 8V.S.A. 8 12603 is amended to read:
8§ 12603. MERCHANT BANKS

(f) The minimum amount of initial capital for a merchant bank is
$10,000,000.00 $1,000,000.00, al of which atteast-$5,000,000-00 shall be
common stock or eqwty mterest in the merchant bank. Fhe-balancemay-be
‘ rdebt A merchant bank may use
quallfled subordl nated debt or senior debt as part of its capital structure above
$1,000,000.00, provided that the amount of subordinated debt or senior debt
used as capital above $1,000,000.00 is not greater than the amount of common
stock or equity interest used as capital above $1,000,000.00. The
commissioner, in his or _her discretion, may increase the minimum capital
required for a merchant bank.
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* * %

(m) Any acquisition or change in control of five ten percent or more of the
common stock or equity interests in a merchant bank shall be subject to the
prior approval by the commissioner. The acquiring person shall file an
application with the commissioner for approval. The application shall be
subject to the provisions of subchapter 7 of chapter 201 of thistitle.

(n) The commissioner may shall examine the merchant bank and any
person who controls it to the extent necessary to determine the soundness and
viability of the merchant bank in the same manner as required by subchapter 5
of chapter 201 of thistitle.

(0) A merchant bank shall include on al its advertising a prominent
disclosure that deposits are not accepted by a merchant bank.

(p) For purposes of this section, “control” means that a person:

(1) directly, indirectly, or acting through another person owns, controls,
or has power to vote ten percent or more of any class of eguity interest of the
merchant bank;

(2) controls in any manner the election of a majority of the directors of
the merchant bank; or

(3) directly or indirectly exercises a controlling influence over the
management or policies of the merchant bank.

Which was agreed to.

Thereupon, the recurring question, Shall the bill be read the third time?, was
decided in the affirmative.

Rules Suspended; Bills on Notice Calendar for Immediate Consideration

On motion of Senator Campbell, the rules were suspended, and the
following bills and Joint resolution, appearing on the Calendar for notice, were
ordered to be brought up for immediate consideration:

H. 73, H. 264, H. 369, H. 448.
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Proposal of Amendment; Third Reading Ordered
H. 3609.

Senator Flory, for the Committee on Government Operations, to which was
referred House bill entitled:

An act relating to health professionas regulated by the board of medica
practice.

Reported recommending that the Senate propose to the House to amend the
bill by striking out all after the enacting clause and inserting in lieu thereof the
following:

Sec. 1. 26 V.S.A. chapter 7 is amended to read:
CHAPTER 7. PODIATRY
Subchapter 1. General Provisions
§321. DEFINITIONS
In this chapter, unless the context requires another meaning:

(1) “Board” means the state board of medica practice established by
chapter 23 of thistitle.

(2) “Disciplinary action” means any action taken against alicensee or an

applicant by the board—the-appeltate-efficer, or on appeal therefrem from that
action, when that action suspends, revokes, limits, or conditions licensure in

any way, and or when it includes reprimands or an administrative penalty.

* * *

§ 324. PROHIBITIONS; PENALTIES

(c) A person who violates a provision of this ehapter section shall be
|mpr|soned not more than two vears or fined not more than $100.00-for-the

$10 000.00.

§371. ELIGIBILITY
To beeligible for licensure as a podiatrist, an applicant must:

* * *

(3) have received a diploma or certificate of graduation from an
accredited school of podiatric medicine approved by the board; and
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(4) successfully complete the examinations given by the National Board
of Podiatry Examiners, and

(5) if the applicant has not engaged in practice as a podiatrist within the
last three years, comply with the requirements for updating knowledge and
skills as defined by board rules.

§ 373. RENEWAL OF LICENSURE

en—payment—ef—the—mﬁed—tee A person Ilcensed bv the board to practlce
podiatry shall apply biennially for the renewal of his or her license. At least
one month prior to the date on which renewal is required, the board shall send
to each licensee a license renewal application form and notice of the date on
which the existing license will expire. On or before the renewa date, the
licensee shall file an application for license renewal and pay the required fee
however, any podiatrist while on extended active duty in the uniformed
services of the United States or as a member of the national guard, state quard,
or reserve component who is licensed as a podiatrist at the time of an
activation or deployment shall receive an extension of licensure up to 90 days
following the podiatrist’s return from activation or deployment, provided the
podiatrist notifies the board of his or her activation or deployment prior to the
expiration of the current license and certifies that the circumstances of the
activation or deployment impede good faith efforts to make timely application
for renewal of the license. The board shall register the applicant and issue the
renewal license. Within one month following the date by which renewal is
required, the board shall pay the license renewal fees into the medical practice
board specia fund.

(b) A license which has lapsed may be reinstated on payment of a renewal
fee and a late renewal penalty. The applicant shall not be required to pay
renewa fees during periods when the license was lapsed. However, if such
license remains lapsed for a period of three years, the board may—-after-netice
and—an—oppertunity—for—hearing; require reexamination—as—a—condition—of
renewal the licensee to update his or her knowledge and skills as defined by
board rules.

* * %

(d) All applicants shall demonstrate that the reguirements for licensure are
met.
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§ 374. FEES; LICENSES

Applicants and persons regulated under this chapter shall pay the following
fees:.

(1) Application for licensure $565:00,-in-fiscal-year-2009-$600-00,-and
-fiscal-year 2010-and-thereafter, $625.00; the board shall use at least $25.00
of this fee to support the eests cost of the—ereation—-and-maintenance-of-a
maintaining the Vermont practitioner recovery network which wiHl—+nenitor
monitors recovering chemically dependent licensees for the protection of the
public.

(2) Biennid renewal $450-00-and-in-fiscal-year—2009-and-thereafter,
$500.00; the board shall use at least $25.00 of this fee to support the eests cost

of the-ereation—and—maintenance-ofa maintaining the Vermont practitioner

recovery network which wil—meniter monitors recovering chemically
dependent licensees for the protection of the public.

§ 375. UNPROFESSIONAL CONDUCT

(b) Thefollowing conduct and the conduct described in section 1354 of this
title by a licensed podiatrist constitutes unprofessional conduct. When that
conduct is by an applicant or person who later becomes an applicant, it may
constitute grounds for denial of licensure:

(1) fraudulent-proeuring fraud or use-ef-a-teense misrepresentation in
applying for or procuring a podiatry license or in connection with applying for
or procuring a periodic renewal of apodiatry license;

* * %

(c) Unprofessional conduct includes the following actions by alicensee:

* * *

(3) professional-neghligence failure to practice competently by reason of

any cause on a single occasion or on multiple occasions constitutes
unprofessional  conduct. Failure to practice competently includes as
determined by the board:

(A) performance of unsafe or unacceptable patient care; and

(B) failure to conform to the essential standards of acceptable and
prevailing practice;

* * *
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(7) administering, dispensing or prescribing any controlled substance
other than as authorized by law;

(8) habitual or excessive use or abuse of drugs, acohol, or other
substances that impair the podiatrist’s ability to practice.

§ 376. DISPOSITION OF COMPLAINTS

(b)
#ede#al—ageney—and—the—aﬁemey—gene#al Anv person, firm, corporatlon or
public officer may submit a written complaint to the board charging any
podiatrist practicing in the state with unprofessional conduct, specifying the
grounds. The board may shall initiate disciphinary—action-n-any—complaint
agast an investigation of a podiatrist ard when a complaint is received or
may act without having received a complaint.

(c) After giving an opportunity for a hearing anre—uper—a—Ffinding—of
anre#&e&enal—eendaet the board may—saspend—er—lae;ekea—lmense—mfuuse—te

take dISCI pllnarv action descrl bed in subsectlon 1361(b) of thls tltle agai nst a
podiatrist or applicant found guilty of unprofessional conduct.

(d) The board may approve a negotiated agreement between the parties
when it isin the best interest of the public hedth, safety, or welfare to do so.
Such an agreement may include—witheuttmitation; any of the following
conditions or restrictions which may be in addition to, or in lieu of, suspension:

* * %

(4) arequirement that the scope of practice permitted be restricted to a
specified extent;

(5) an administrative penaty not to exceed $1,000.00 for each act that
constitutes an unprofessional conduct violation. Any money received from the
imposition of an administrative penalty imposed under this subdivision shall be
deposited into the board of medical practice regulatory fee fund for the purpose
of providing education and training for board members and the professions
requlated by the board. The commissioner shall detail in the annual report
recei pts and expenses from money received under this subsection.

* * %
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Sec. 2. 26 V.S.A. chapter 23 is amended to read:
CHAPTER 23. MEDICINE AND-SURGERY-
Subchapter 1. General Provisions
§1311. DEFINITIONS

(A) using the designation “Doctor,” “Doctor of Medicine,”

“Physician,” “Dr.,” “M.D.,” or any combination thereof in the conduct of any
occupation or profession pertaining to the prevention, diagnosis, or treatment
of human disease or condition unless the designation additionally contains the
description of another branch of the healing arts for which one holds a valid
licensein Vermont;

(B) advertising, holding out to the public, or representing in any
manner that one is authorized to practice medicine in the jurisdiction;

(C) offering or undertaking to prescribe, order, give, or administer
any drug or medicine for the use of any other person;

(D) offering or undertaking to prevent, diagnose, correct, or treat in
any manner or by any means, methods, or devices any disease, illness, pain,
wound, fracture, infirmity, defect, or abnormal physical or mental condition of
any person, including the management of pregnancy and parturition;

(E) offering or undertaking to perform any surgical operation upon
any person;
(F) _rendering a written or otherwise documented medical opinion

concerning the diagnosis or treatment of a patient or the actual rendering of
treatment to a patient within the state by a physician located outside the state as
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a result of the transmission of individual patient data by electronic or other
means from within the state to the physician or his or her agent; or

(G) rendering a determination of medical necessity or a decision
affecting the diagnosis or treatment of a patient.

* * %

§1313. EXEMPTIONS

4:994—er—te—eemm+ssrened—e#ﬁeers The prowaons of thls chapter shaII not

apply to the following:

(1) a hedth care professiona licensed or certified by the office of
professional regulation when that person is practicing within the scope of his
or her profession;

(2) amember of the United States army—havy-or-marine-hespital-service

military or national quard, including a national guard member in state status, or

to any person erpersens giving aid, assistance, or relief in emergency or
accident cases pending the arrival of aregularly licensed physician ersurgeon:;

net—prevent anonres dent physu cian er—sergeen—trem comi ng into thrs state #er
eonsditation to consult or using telecommunications to consult with a duly

licensed practitioner herein nershal-prevent;; or
4 aduly Ircensed physician epsargeenef—aneeljemmg in another state,

another nat| on as approved by the board who is V|st|nq a medical school or a

teaching hospital in this state to receive or conduct medica instruction for a
period not to exceed three months, provided the practice is limited to that
instruction and is under the supervision of a physician licensed by the board.

{e)(b) The provisions of sections 1311 and 1312 of this title shall not apply
to a person, firm or corporation that manufactures or sells patent, compound or
proprietary medicines, that are compounded according to the prescription of a
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physician who has been duly authorized to practice medicine, or to the
domestic administration of family remedies.

§1314. ILLEGAL PRACTICE

(&) A person who, not being licensed, advertises or holds himself or herself
out to the public as described in section 1311 of this title, or who, not being
licensed, practices medicine er-sdrgery as defined in section 1311 of this title,
or who practices medicine ersurgery under a fictitious or assumed name, or
who impersonates another practitioner or who is not a licensed health care
provider as defined in 18 V.S.A. 8§ 5202 and signs a certificate of death for the
purpose of burial or removal, shall be imprisoned not more than three-menths
two years or fined not more than $200-00-rertess-thanr-$50-00 $10,000.00, or
both.

* % *

§ 1317. UNPROFESSIONAL CONDUCT TO BE REPORTED TO BOARD

(8 Any hospital, clinic, community mental health center, or other health
care institution in which a licensee performs professiona services shall report
to the eemmissioner—of-heath board, aong with supporting information and
evidence, any disciplinary action taken by it or its staff which significantly
limits the licensee’s privilege to practice or leads to suspension or expulsion
from the ingtitution, a nonrenewal of medical staff membership, or the
restrictions of privileges at a hospital taken in lieu of, or in settlement of, a
pending disciplinary case related to unprofessional conduct as defined in
sections 1354 and 1398 of thistitle. The commissioner of health shall forward
any such information or evidence he or she receives immediately to the board.
The report shall be made within 10 days of the date such disciplinary action
was taken, and, in the case of disciplinary action taken against a licensee based
on the provision of mental health services, a copy of the report shall also be
sent to the commissioner of mental health and the commissioner of disabilities,
aging, and independent living. This section shal not apply to cases of
resignation or separation from service for reasons unrelated to disciplinary
action.

* * *
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(e) A person who violates this section shall be subject to a civil penalty of
not more than $1;600-00 $10,000.00.

§ 1318. ACCESSIBILITY AND CONFIDENTIALITY OF DISCIPLINARY
MATTERS

* * %

(¢) The commissioner of health shall prepare and maintain a register of all
complaints, which shall be a public record, and which shall show:

* * %

(2) only with respect to complaints resulting in filing of disciplinary
charges or stipulations or the taking of disciplinary action, the following
additional information, except for medica and other protected health
information contained therein pertaining to any identifiable person that is
otherwise confidential by state or federal law:

* * %

(E) stipulations fHed-with presented to the board at a public meeting;

and

* * *

(f) For the purposes of this section, “disciplinary action” means action that
suspends, revokes, limits, or conditions licensure or certification in any way,
and includes reprimands and administrative penalties.

(q) _Nothing in this section shall prohibit the disclosure of information by
the commissioner regarding disciplinary complaints to Vermont or other state
or federal law enforcement or regulatory agencies in the execution of its duties
authorized by statute or regulation, including the department of disabilities,
aging, and independent living or the department of banking, insurance,
securities, and health care administration in the course of its investigations
about an identified licensee, provided the agency or department agrees to
maintain the confidentiality and privileged status of the information as
provided in subsection (d) of this section.

(h) Nothing in this section shall prohibit the board, at its discretion, from
sharing investigative and adjudicatory files of an identified licensee with
another state, territorial, or international medica board at any time during the
investigational or adjudicative process.

(i) Neither the commissioner nor any person who received documents,
material, or information while acting under the authority of the commissioner
shall be permitted or required to testify in any private civil action concerning
any confidential documents, material, or information.
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Subchapter 2. Board of Medical Practice
§ 1351. BOARD OF MEDICAL PRACTICE

(@) A state board of medical practice is created. The board shall be
composed of 17 members, nine of whom shall be licensed physicians, one of
whom shall be a physietan™s physician assistant eertified licensed pursuant to
chapter 31 of this title, one of whom shall be a podiatrist as-deseribed—in
seetion-322 licensed pursuant to chapter 7 of this title, and six of whom shall
be persons not associated with the medical field. The governor, with the
advice and consent of the senate, shall appoint the members of the board.
Appointments shall be for aterm of five years, except that a vacancy occurring
during a term shall be filled by an appointment by the governor for the
unexpired term. No member shall be appointed to more than two consecutive
full terms, but a member appointed for less than afull term (originally or to fill
avacancy) may serve two full terms in addition to such part of afull term, and
aformer member shall again be eligible for appointment after a lapse of one or
more years. Any member of the board may be removed by the governor at any
time. The board shall elect from its members a chair, vice chair, and secretary
who shall serve for one year and until their successors are appointed and
qgualified. The board shall meet upon the call of the chair or the commissioner
of health, or at such other times and places as the board may determine.
Except as provided in section 1360 of this title, nine members of the board
shall constitute a quorum for the transaction of business. The affirmative vote
of the mgjority of the members present shall be required to carry any motion or
resolution, to adopt any rule, to pass any measure or to authorize any decision
or order of the board.

(b) In the performance of their duties, members of the board shall be paid
$30.00 a per diem and their actual and necessary expenses as provided by
32 V.SA. 8§ 1010(b).

(c) The board of medical practice is established as an office within the
department of health. With respect to the board, the commissioner shall have
the following powers and duties to:

* * %

(4) act as custodian of the records of the board; and

(5) prepare an annual budget and administer money appropriated to the
board by the general assembly. The budget of the board shall be part of the
budget of the department. A board of medical practice regulatory fee fund is
created. All board regulatory fees received by the department shall be
deposited into this fund and used to offset up to two years of the costs incurred
by the board, and shall not be used for any purpose other than professiona
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regulation and responsibilities of the board, as determined by the commissioner
of health. To ensure that revenues derived by the department are adequate to
offset the cost of regulation, the commissioner shall review fees from time to
time, and present proposed fee changes to the general assembly;

(6) prepare and maintain a registry of all physicians licensed by the
board; and

(7) make available an accounting of all fees and fines received by the
board and all expenditures and costs of the board annually.

* * *

§ 1353. POWERS AND DUTIES OF THE BOARD
The board shall have the following powers and duties to:
(1) License and certify health professionals pursuant to thistitle.

(2) Investigate al complaints and charges of unprofessional conduct
against any holder of a license or certificate, or any medical practitioner
practicing pursuant to section 1313 of this title, and to hold hearings to
determine whether such charges are substantiated or unsubstantiated.

2(3) Issue subpoenas and administer oaths in connection with any
investigations, hearings, or disciplinary proceedings held under this chapter.

3)(4) Take or cause depositions to be taken as needed in any investigation,
hearing or proceeding.

“)(5) Undertake any such other actions and procedures specified in, or
required or appropriate to carry out, the provisions of this chapter and chapters
7,29, 31, and 52 of thistitle.

5)}6) Require a licensee or applicant to submit to a mental or physica
examination, and an evaluation of medical knowledge and skill by individuas
or entities designated by the board if the board has a reasonable basis to
believe a licensee or applicant may be incompetent or unable to practice
medicine with reasonable skill and safety. The results of the examination or
evauation shall be admissible in any hearing before the board. The results of
an examination or evaluation obtained under this subsection and any
information directly or indirectly derived from such examination or evaluation
shall not be used for any purpose, including impeachment or cross-examination
against the licensee or applicant in any crimina or civil case, except a
prosecution for perjury or giving a false statement. The board shall bear the
cost of any examination or evaluation ordered and conducted pursuant to this
subdivision in whole or in part if the licensee demonstrates financial hardship
or other good cause. The licensee or applicant, at his or her expense, shall
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have the right to present the results or reports of independent examinations and
evauations for the board's due consideration. An order by the board that a
licensee or applicant submit to an examination, test or evaluation shall be
treated as a discovery order for the purposes of enforcement under sections
3V.SA. 88809a and 809b efTFitte-3. The results of an examination or
evauation obtained under this subdivision shall be confidentiad except as
provided in this subdivision.

(7) Investigate all complaints of illegal practice of medicine and refer
any substantiated illegal practice of medicine to the office of the attorney
general or the state' s attorney in the county in which the violation occurred.

(8) Obtain, at the board's discretion, from the Vermont criminal
information center a Vermont crimina history record, an out-of-state criminal
history record, and a crimina history record from the Federal Bureau of
Investigation, for any applicant, licensee, or holder of certification. The board
may aso inguire of Interpol for any information on criminal history records of
an applicant, licensee, or holder of certification. Each applicant, licensee, or
holder of certification shall consent to the release of criminal history records to
the board on forms substantially similar to the release forms developed in
accordance with 20 V.S.A. 8§ 2056¢. When the board obtains a criminal history
record, it shall promptly provide a copy of the record to the applicant, licensee,
or holder of certification and inform him or her of the right to appea the
accuracy and completeness of the record pursuant to rules adopted by the
Vermont crimina information center.  When fingerprinting is required
pursuant to this subdivision, the applicant, licensee, or holder of certification
shall bear all costs associated with fingerprinting. The board shall comply with
al laws requlating the release of criminal history records and the protection of
individual privacy. No person shall confirm the existence or nonexistence of
criminal history record information to any person who would not be digible to
receive the information pursuant to this chapter. For purposes of this
subdivision, “crimina history record” isas defined in 20 V.S.A. 8§ 2056a.

(9) Inquire, at the board's discretion, of the Vermont department for
children and families or of the Vermont department of disabilities, aging, and
independent living to determine whether any applicant, licensee, or holder of
certification who may provide care or treatment to a child or a vulnerable adult
is listed on the child protection registry or the vulnerable adult abuse, neglect,
and exploitation registry.

§ 1354. UNPROFESSIONAL CONDUCT

(@ The board shall find that any one of the following, or any combination
of the following, whether or not the conduct at issue was committed within or
outside the state, constitutes unprofessional conduct:
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(1) frauddlent fraud or deceptive—procuring—or—use—of—a—tHeense

misrepresentation in applying for or procuring a medical license or in
connection with applying for or procuring periodic renewa of a medica
license;

5 aelel+et40n—te—naree&% habltual el#unkenn&es or FeneleH-ng

N ala .n's. a cated alala

mﬂaeneeef—dmgs excessive use or abuse of druqs a cohol or other substances
that impair the licensee’s ability to practice medicine;

(15) practicing medicine with a physician who is not legaly practicing
within the state, or aiding or abetting such physician in the practice of
medicine; except that it shall be legal to practice in an accredited preceptorship
or residency training program or pursuant to section 1313 of thistitle;

* * *

(23) revocation of a license to practice medicine or surgery in another

jurisdiction on one or more of the grounds specified in subdivisions{1)-(25)-of
this section;

* * %

(30) conviction of a crime related to the practice of the profession or
conviction of afelony, whether or not related to the practice of the profession,
or fallure to report to the board a conviction of any crime related to the practice
of the profession or any felony in any court within 30 days of the conviction;

* % *

(32) use of the services of aradiologist assistant by a radiologist in a
manner that is inconsistent with the provisions of chapter 52 of thistitle;

(33)(A)  providing, prescribing, dispensing or furnishing medical
services or prescription medication or prescription-only devices to a person in
response to any communication transmitted or received by computer or other
electronic means, when the licensee fails to take the following actions to
establish and maintain a proper physician-patient rel ationship:

(i) a reasonable effort to verify that the person reguesting
medication isin fact the patient, and is in fact who the person claims to be;

(ii) establishment of documented diagnosis through the use of
accepted medical practices; and

(iii) maintenance of a current medical record.
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(B) For the purposes of this subdivision (33), an eectronic, on-line,
or telephonic evaluation by gquestionnaire is inadequate for the initial
evaluation of the patient.

(C) The following would not be in violation of this subdivision (33)
if transmitted or received by computer or other €l ectronic means:

(i) initial admission orders for newly hospitalized pati ents;

(ii) prescribing for a patient of another physician for whom the
prescriber has taken the call;

(iii) prescribing for a patient examined by a licensed advanced
practice registered nurse, physician assistant, or other advanced practitioner
authorized by law and supported by the physician;

(iv) continuing medication on a short-term basis for a new patient,
prior to the patient’ s first appointment; or

(v) _emergency situations where life or health of the patient isin
imminent danger;

(34) failure to provide to the board such information it may reasonably
request in furtherance of its statutory duties. The patient privilege set forth in
12 V.S.A. 8 1612 shall not bar the licensee' s obligations under this subsection
(a) and no confidentiality agreement entered into in concluding a settlement of
a mapractice clam shall exempt the licensee from fulfilling his or her
obligations under this subdivision;

(35) disruptive behavior which involves interaction with physicians,
hospital personnel, office staff, patients, or support persons of the patient or
others that interferes with patient care or could reasonably be expected to
adversaly affect the quality of care rendered to a patient;

(36) commission of any sexual misconduct which exploits the
physician-patient relationship, including sexua contact with a patient,
surrogates, or key third parties;

(37) prescribing, selling, administering, distributing, ordering, or
dispensing any drug legally classified as a controlled substance for the
licensee' s own use or to an immediate family member as defined by rule;

(38) signing ablank or undated prescription form:

(39) use of the services of a physician assistant by a physician in a
manner which isinconsistent with the provisions of chapter 31 of thistitle.

* * %

§ 1355. COMPLAINTS; HEARING COMMITTEE
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(& Any person, firm, corporation, or public officer may submit a written

complaint to the seeretary—charging board alleging any person practicing
medicine er—surgery in the state with committed unprofessional conduct,

spec:|fy| ng the grounds therefor H-the beard-determines-that-such-complaint

eemptamt—lceeewed—the-ehamman The board shaII initiate an mveﬁthatlon of

the physician when a complaint is received or may act on its own initiative
without having received a complaint. The chairperson shall designate four
members, including one public member to serve as a committee to hear or
investigate and report upon such charges.

* * *

(c) A person or organization shall not be liable in acivil action for damages
resulting from the good faith reporting of information to the board about
aleged incompetent, unprofessional, or unlawful conduct of alicensee.

(d) The hearing committee may close portions of hearings to the public if
the hearing committee deems it appropriate in order to protect the
confidentiality of an individual or for medica and other protected hedth
information pertaining to any identifiable person that is otherwise confidential
by state or federal law.

(e) In any proceeding under this section which addresses an applicant’s or
licensee's alleged sexua misconduct, evidence of the sexual history of the
victim of the alleged sexual misconduct shall neither be subject to discovery
nor be admitted into evidence. Neither opinion evidence nor evidence of the
reputation of the victim’'s sexual conduct shall be admitted. At the request of
the victim, the hearing committee may close portions of hearings to the public
if the board deems it appropriate in order to protect the identity of the victim
and the confidentiality of his or her medical records.

* * %

§1357. TIME AND NOTICE OF HEARING

The time of hearing shall be fixed by the secretary as soon as convenient,
but not earlier than 30 days after service of the charge upon the person
complained against. The secretary shall issue a notice of hearing of the
charges, which notice shall specify the time and place of hearing and shall
notify the person complained against that he or she may file with the secretary
awritten response within 20 days of the date of service. Sueh The notice shall
also notify the person complained against that a stenographic record of the
proceeding will be kept, that he or she will have the opportunity to appear
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personally and to have counsel present, with the right to produce witnesses and
evidence in his or _her own behaf, to cross-examine witnesses testifying
against him or her and to examine such documentary evidence as may be
produced against him or her.

* % *

§ 1359. REPORT OF HEARING

Within 30 days after holding a hearing under the provisions of section 1357
and-section-1358 of this title, the committee shall make a written report of its
findings of fact and its recommendations, and the same shall be forthwith
transmitted to the secretary, with atranscript of the evidence.

§ 1360. HEARING BEFORE BOARD

* * *

(d) The board may close portions of hearings to the public if the board
deems it appropriate in order to protect the confidentiaity of an individual or
for medica and other protected health information pertaining to any
identifiable person that is otherwise confidential by state or federal law.

§1361. DECISION AND ORDER

* * *

(b) In such order, the board may reprimand the person complained against,
as it deems appropriate; condition, limit, suspend or revoke the license,
certificate, or practice of the person complained against; or take such other
action relating to discipline or practice as the board determines is proper,
including imposing an administrative penalty not to exceed $1,000.00 for each
act that constitutes an unprofessional conduct violation. Any money received
from the imposition of an administrative penalty imposed under this subsection
shall be deposited into the board of medical practice regulatory fee fund for the
purpose of providing education and training for board members and licensees.
The commissioner shall detail in the annual report receipts and expenses from
money received under this subsection.

(c) If the person complained against is found not guilty, or the proceedings
against him or her are dismissed, the board shall forthwith order a dismissal of
the charges and the exoneration of the person complained against.

* * %

§ 1365. NOTICE OF CONVICTION OF CRIME; INTERIM SUSPENSION
OF LICENSE

(@) The board shall treat a certified copy of the judgment of conviction of a
crime for which a licensee may be disciplined under subdivision section
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1354(a}3) of this title as an unprofessional conduct complaint. The record of
conviction shall be conclusive evidence of the fact that the conviction
occurred. If a person licensed under this chapter is convicted of a crime by a
court in this state, the clerk of the court shall within 10 days of such conviction
transmit a certified copy of the judgment of conviction to the board.

* % *

§1368. DATA REPOSITORY; LICENSEE PROFILES

() A datarepository is created within the department of health which will
be responsible for the compilation of all data required under this section and
any other law or rule which requires the reporting of such information.
Notwithstanding any provision of law to the contrary, licensees shall promptly
report and the department shall collect the following information to create
individual profiles on al health care professionals licensed, certified, or
registered by the department, pursuant to the provisions of thistitle, in aformat
created that shall be available for dissemination to the public:

* * %

(6)(A) All medica malpractice court judgments and al medica
mal practice arbitration awards in which a payment is awarded to a complaining
party during the last 10 years, and all settlements of medical malpractice
claims in which a payment is made to a complaining party within the last 10
years. Dispositions of paid claims shall be reported in a minimum of three
graduated categories, indicating the level of significance of the award or
settlement, if valid comparison data are available for the profession or
speciaty. Information concerning paid medical malpractice claims shall be put
in context by comparing an individual health care professiona’s medica
mal practice judgment awards and settlements to the experience of other headth
care professionals within the same specialty within the New England region or
nationally. The commissioner may, in consultation with the Vermont medical
society, report comparisons of individual heath care professionals covered
under this section to al similar health care professionals within the New
England region or nationally.

(B) Comparisons of malpractice payment data shall be accompanied
by:
(i) an explanation of the fact that physietans professionals treating

certain patients and performing certain procedures are more likely to be the
subject of litigation than others;

(i) a statement that the report reflects data for the last 10 years,
and the recipient should take into account the number of years the physicians
professiona has been in practice when considering the data;
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* * %

(iv) an explanation of the possible effect of treating high-risk
patients on a physietan™s professional’ s mal practice history; and

* * %

(C) Information concerning all settlements shall be accompanied by
the following statement: “Settlement of a clam may occur for a variety of
reasons which do not necessarily reflect negatively on the professional
competence or conduct of the hedth care professional. A payment in
settlement of a medical mal practice action or claim should not be construed as
creating a presumption that medical malpractice has occurred.” Nothing herein
shall be construed to limit or prevent the licensing authority from providing
further explanatory information regarding the significance of categories in
which settlements are reported. Pending malpractice clams and actua
amounts paid by or on behalf of a physieian professional in connection with a
malpractice judgment, award or settlement shall not be disclosed by the
commissioner of health or by the licensing authority to the public. Nothing
herein shall be construed to prevent the licensing authority from investigating
and disciplining a health care professional on the basis of medical malpractice
claimsthat are pending.

* * %

(c) The profile shall include the following conspicuous statement: “This
profile contains information which may be used as a starting point in
evauating the physician professional. This profile should not, however, be

your sole basis for selecting a physieian professiona.”
Subchapter 3. Licenses

§ 1391. GENERALPROVSIONS QUALIFICATIONS FOR MEDICAL
LICENSURE

* * %

(b) If aperson successfully completes the examination, he or she may then
apply for licensure to practice medicine ang-sdrgery in the state of Vermont.
In addition, each applicant must-appearfor-a-personahterview with-one-or
rmoere-members-of-the may be interviewed by a board member.

* % *

(e) An applicant for limited temporary license, who shall furnish the board
with satisfactory proof that he or she has attained the age of majority, and is of
good moral character, that-he-er-she isagraduate of alegaly chartered medical
school of this country or of aforeign country having that is recognized by the
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board and which has power to grant degrees in medicine, that al other
eligibility requirements for house officer status have been met, and that he or
she has been appointed an intern, resident, fellow or medical officer in a
licensed hospital or in aclinic which is affiliated with alicensed hospital, or in
any hospital or institution maintained by the state, or in any clinic or outpatient
clinic affiliated with or maintained by the state, may upon the payment of the
required fee, be granted a limited temporary license by the board as a hospital
medical officer for a period of up to 54 weeks and such license may be
renewed or reissued, upon payment of the fee, for the period of the applicant’s
postgraduate training, internship, or fellowship program. Such limited
temporary license shall entitle the said applicant to practice medicine only in
the hospital or other institution designated on his or her certificate of limited
temporary license and in clinics or outpatient clinics operated by or affiliated
with such designated hospital or institution and only if such applicant is under
the direct supervision and control of a licensed physician. Such licensed
physician shall be legaly responsible and liable for all negligent or wrongful
acts or omissions of the limited temporary licensee and shall file with the board
the name and address both of himself or herself and the limited temporary
licensee and the name of such hospital or other institution. Such limited
temporary license shall be revoked upon the death or legal incompetency of the
licensed physician or, upon ten days written notice, by withdrawal of hisor her
filing by such licensed physician. The limited temporary licensee shall at all
times exercise the same standard of care and skill as a licensed physician,
practicing in the same specialty, in the state of Vermont. Termination of
appointment as intern, resident, fellow or medical officer of such designated
hospital or institution shall operate as a revocation of such limited temporary
license. An application for limited temporary license shall not be subject to
seetton subsection 1391(d) of thistitle.

§1392. [Repedled.]
§1393. EXAMINATIONS

The examinations shall be wholly or partly in writing, in the English
language, and shall be of a practical character, sufficiently strict to test the
qualifications of the applicant. In its discretion the board may use multiple
choice style examinations provided by the Nationa Board of Medical
Examiners or by the Federation of State Medica Boards (FheFederation
Licensing-Examination-or-FLEX), or as determined by rule. The examinations
examination shall embrace the general subjects of anatomy, physiology,
chemistry, pathology, bacteriology, hygiene, practice of medicine, surgery,
obstetrics, gynecology, materia medica, therapeutics, and legal medicine. The
subjects covered by the Nationa Board er—FLEX of Medical Examiners
examination shall be considered to have met the requirements of this section.
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If the applicant passes the NationalBoard—of Examiners—test—orFLEX
examination approved by the board and meets the other standards for licensure,
he or she will qualify for licensure.

* % *

§1395. LICENSE WITHOUT EXAMINATION

(8 Without examination the board may, upon payment of the required fee,
issue alicense to a reputable physician ersurgesn who personally appears and
presents a certified copy of a certificate of registration or a license issued to
him or her in ajurisdiction whose requirements for registration are deemed by
the board as equivaent to those of this state, providing that such jurisdiction
grants the same reciprocity to a Vermont physician or by the national board of
medical examiners.

(b) Without examination the board may issue a license to a reputable
physician ersurgeon who is a resident of a foreign country and who shall
furnish the board with satisfactory proof that he or she has been appointed to
the faculty of a medical college accredited by the Liaison Committee on
Medical Education (LCME) and located within the state of Vermont. An
applicant for a license under this subsection shall furnish the board with
satisfactory proof that he or she has attained the age of mgority, is of good
moral character, is licensed to practice medicine in his or her country of
residence, and that he or she has been appointed to the faculty of an LCME
accredited medical college located within the state of Vermont. The
information submitted to the board concerning the applicant's faculty
appointment shall include detailed information concerning the nature and term
of the appointment and the method by which the performance of the applicant
will be monitored and evaluated. A license issued under this subsection shall
be for a period no longer than the term of the applicant’s faculty appointment
and may, in the discretion of the board, be for a shorter period. A license
issued under this subsection shall expire automatically upon termination for
any reason of the licensee’ s faculty appointment.

(c) Notwithstanding the provisions of subsection (a) of this section and any
other provision of law, a physician who holds an unrestricted license in all
jurisdictions where the physician is currently licensed, and who certifies to the
Vermont board of medical practice that he or she will limit his or her practice
in Vermont to providing pro bono services at a free or reduced fee health care
clinic in Vermont and who meets the criteria of the board, shall be licensed by
the board within 60 days of the licensee's certification without further
examination, interview, fee, or any other requirement for board licensure. The
physician shall file with the board, on forms provided by the board and based
on criteria developed by the board, information on medical qualifications,
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professional discipline, crimina record, malpractice claims, or any other such
information as the board may require. A license granted under this subsection
shall authorize the licensee to practice medicine er-surgery on avoluntary basis
in Vermont.

§1396. REQUIREMENTS FOR ADMISSION TO PRACTICE

(8 The standard of requirements for admission to practice in this state,
under section 1395 of thistitle, shall be asfollows:

* * *

(4) Mora: Applicant shall present letters of reference as to mord
character and professional competence from the chief of service and two other
active physician staff members at the hospital where he or _she was last
affiliated. In the discretion of the board, letters from different sources may be
presented.

* * %

(7) _Practice:  Applicant shall have practiced medicine within the last
three years as defined in section 1311 of this title or shall comply with the
requirements for updating knowledge and skills as defined by board rules.

* * %
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§1398. REFUSAL OR REVOCATION OF LICENSES

The board may refuse to issue the licenses provided for in section 1391 of
this title to persons who have-been—convicted—ofthepractice—of—erimina
abertion,—or—whe, by false or fraudulent representations, have obtained or
sought to obtain practice in their profession, or by false or fraudulent
representations of their profession, have obtained or sought to obtain money or
any other thing of value, or who assume names other than their own, or for any
other |mmoral unprofonal or dishonorable conduct. Fer—H-ke—eause,—er

However acertrfrcate shall not be suspended revoked
or refused until the hoI der or applicant is given a hearing before the board. In
the event of revocation, the holder of any certificate so revoked shall forthwith
relinquish the same to the secretary of the board.

§1399. [Repesled]

§ 1400. RENEWAL OF LICENSE; CONTINUING MEDICAL
EDUCATION

(@) Every person licensed to practice medicine and-surgery by the board
shall apply biennialy for the renewal of his or her license. One At least one
month prior to the date on which renewal is required, the board shall send to
each licensee a license renewal application form and notice of the date on
which the existing license will expire. On or before the renewal date, the
licensee shdl file an application for license renewa and pay the required fee.
The board shall register the applicant and issue the renewal license. Within
one month following the date renewal is required, the board shall pay the
license renewal fees into the medical practice board special fund and-shal-fiHe

aligt of licensees with the department of health.

(b) A licensee for renewa of an active license to practice medicine shall
have completed continuing medical education which shall meet minimum
criteria as established by rule, by the board, by August 31, 2012 and which
shall bein effect for the renewal of licenses to practice medicine expiring after
August 31, 2014. The board shall require a minimum of ten hours of
continuing medical education by rule. The training provided by the continuing
medical education shall be designed to assure that the licensee has updated his
or her knowledge and skills in his or her own specidties and also has kept
abreast of advances in other fields for which patient referrals may be
appropriate.  The board shal require evidence of current professiona
competence in recognizing the need for timely appropriate consultations and
referrals to assure fully informed patient choice of treatment options, including
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treatments such as those offered by hospice, paliative care, and pain
management services.

(c) A licensee for renewal of an active license to practice medicine shall
have practiced medicine within the last three years as defined in section 1311
of this title or have complied with the requirements for updating knowledge
and skills as defined by board rules.

(d) All licensees shall demonstrate that the reguirements for licensure
are met.

(e) A licensee shall promptly provide the board with new or changed
information pertinent to the information in his or her license and license
renewal applications at the time he or she becomes aware of the new or
changed information.

(f) A person who practices medicine and-surgery and who failsto renew his
or her license in accordance with the provisions of this section shall be deemed
an illegal practitioner and shall forfeit the right to so practice or to hold himself
or herself herself out as a person licensed to practice medicine and-surgery i in the state

senviee DhVSlCIan wh||e on extended actlve duty in the unlformed services of

the United States or as a member of the national guard, state guard, or reserve
component who is licensed as a physician at the time of an activation or
deployment shall receive an extension of licensure up to 90 days following the
physician’s return from activation or deployment, provided the physician
notifies the board of his or her activation or deployment prior to the expiration
of the current license and certifies that the circumstances of the activation or
deployment impede good faith efforts to make timely application for renewal
of thelicense.

{e)(g) Any person who alows a license to lapse by failing to renew the
same in accordance with the provisions of this section may be reinstated by the
board by payment of the renewa fee and, the late renewa penaty, and if
applicable, by completion of the required continuing medical education
requirement as established in subsection (b) of this section and any other
reguirements for licensure as required by this section and board rule.

§1401. [Expired.]
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§ 1401a. FEES
(@) The department of health shall collect the following fees:

(1) Application for licensure $565:00,-in-fiscal-year-2009-$600-00,-and

-fiscal-year 2010-and-thereafter, $625.00; the board shall use at least $25.00
of this fee to support the eests cost of the—ereation—-and-maintenance-of-a

maintaining the Vermont practitioner recovery network which wiHl—+nenitor
monitors recovering chemically dependent licensees for the protection of the
public.

(2) Biennid renewal $450-00-and-in-fiscal-year2009-and-thereafter,
$500.00; the board shall use at least $25.00 of this fee to support the eests cost

of the-ereation—and—maintenance-ofa maintaining the Vermont practitioner
recovery network which wil—meniter monitors recovering chemically
dependent licensees for the protection of the public.

* * %

§ 1403. PROFESSIONAL CORPORATIONS; MEDICINE ANB-SURGERY

A person licensed to practice medicine ang-surgery under this chapter may
own shares in a professiona corporation created under chapter 4 of Title 11
which provides professional servicesin the medical and nursing professions.

* * %

Subchapter 5. Quality Assurance Data

* % *

§ 1446. DIRECTORS OF CORPORATION

The board of directors of the Vermont Program for Quality in Health Care,
Inc. shal include witheut-timitation the commissioner of the department of

health-the-chairof-the-hespital-data-councH and two directors, each of whom
represents at least one of the following populations. elderly, handicapped

people with disabilities, or low income individuals.

* % *

Sec. 3. 26 V.S.A. chapter 29 is amended to read:
CHAPTER 29. ANESTHESIOLOGIST ASSISTANTS
* % *
§1654. ELIGIBILITY

To be digible for certification as an anesthesiologist assistant, an applicant
shall have:
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(1) obtained a master’s degree from a board-approved anesthesiologist
assistant program at an institution of higher education accredited by the
Committee on Allied Health Education and Accreditation, the Commission on
Accreditation of Allied Health Education Programs, or their successor
agencies, or graduated from a board-approved anesthesiologist assistant
program at an institution of higher education accredited by the Committee on
Allied Health Education and Accreditation or the Commission of Accreditation
of Allied Health Education Programs, prior to January 1, 1984; and

(2) satisfactorily completed the certification examination given by the
NCCAA and be currently certified by the NCCAA;_and

(3) if the applicant has not engaged in practice as an anesthesioloqist
assistant within the last three years, complied with the requirements for
updating knowledge and skills as defined by board rules.

§1656. RENEWAL OF CERTIFICATION
@ Certlflcatlons shall be Fenewabte renewed every two years en—payment

eetheaHen At Ieast one month prior to the date on WhICh renewal is

required, the board shall send to each anesthesiologist assistant a renewad
application form and notice of the date on which the existing certification will
expire. On or before the renewal date, the anesthesiologist assistant shall file
an application for renewal, pay the required fee and submit proof of current
active NCCAA certification. The board shall register the applicant and issue
the renewa certification. Within one month following the date renewd is
required, the board shall pay the certification renewal fees into the medicd
practice board specia fund.

(b) A certification that has lapsed may be reinstated on payment of a
renewal fee and a late renewal fee. The applicant shall not be required to pay
back renewal fees for the periods when certification was lapsed. However, if
such certification remains lapsed for a period of three years, the board may;
after—notice—and—an—opportunity—for—hearing; require reexamination—as—a
condition-of renewal the applicant to update his or her knowledge and skills as
defined by board rules.

* % *

§ 1658. UNPROFESSIONAL CONDUCT

(@) Thefollowing conduct and the conduct described in section 1354 of this
title by a certified anesthesiol ogist assistant constitutes unprofessional conduct.
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When that conduct is by an applicant or person who later becomes an
applicant, it may constitute grounds for denial of certification:

(1) freudulentproedring fraud or use-ef-certification misrepresentation
in_applying for or procuring an anesthesiologist assistant certificate or in
connection with applying for or procuring a periodic renewa of an
anesthesiologist assistant certificate;

* % *

(9) protfessional-negligence failure to practice competently by reason of

any cause on a single occasion or on multiple occasions constitutes
unprofessional conduct. Failure to practice competently includes as
determined by the board:

(A) performance of unsafe or unacceptable patient care; or

(B) failure to conform to the essential standards of acceptable and
prevailing practice;

* * %

(18) in the course of practice, gross failure to use and exercise on a
particular occasion or the failure to use and exercise on repeated occasions that
degree of care, skill, and proficiency which is commonly exercised by the
ordinary skillful, careful, and prudent professional engaged in similar practice
under the same or similar conditions, whether or not actual injury to a patient
has occurred; er

(19) habitual or excessive use or abuse of drugs, alcohol, or other
substances that impair the anesthesiologist assistant’s ability to provide
medical services; or

19)(20) revocation of certification to practice as an anesthesiologist
assistant in another jurisdiction on one or more of the grounds specified in
subdivisions (H)-(18)(1)—19) of this subsection.

* * *

§1659. DISPOSITION OF COMPLAINTS

the—attorney—general Any person, firm, corporation, or public officer may
submit a written complaint to the board aleging any anesthesiologist assi stant
practicing in the state is engaged in unprofessional conduct, specifying the
grounds. The board shal initiate an investigation of an anesthesiologist
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assistant when a complaint is received or may act on its own initiative without
having received a complaint.

(c) After giving opportunity for hearing, the board shall take disciplinary
action described in subsection 1361(b) of this title against an anesthesiologist
assistant or applicant found guilty of unprofessional conduct.

(d) The board may approve a negotiated agreement between the parties
when it isin the best interest of the public hedth, safety, or welfare to do so.
That agreement may include any of the following conditions or restrictions
which may bein addition to, or in lieu of, suspension:

* * *

(4) arequirement that the scope of practice permitted be restricted to a
specified extent;

(5) an administrative penaty not to exceed $1,000.00 for each act that
constitutes an unprofessional conduct violation. Any money received from the
imposition of an administrative penalty imposed under this subsection shall be
deposited into the board of medica practice regulatory fee fund and shall not
be used for any other purpose other than professional regulation and other
responsihilities of the board, as determined by the commissioner of health.

* % *

§1662. FEES

Applicants and persons regulated under this chapter shall pay the following
fees:

(1)(A)(i) Origina application for certification, $115.00;
(ii) Each additional application, $50.00;

(B) The board shall use at least $10.00 of these fees to support the
eosts cost of the-ereation—and—maitenance—of—a maintaining the Vermont
practitioner recovery network which wil—menitor monitors recovering
chemically dependent licensees for the protection of the public.

(2)(A)(i) Biennial renewal, $115.00;
(i) Each additional renewal, $50.00;

(B) The board shall use at least $10.00 of these fees to support the
eosts cost of the—ereation—and—maintenance—ofa maintaining the Vermont
practitioner recovery network that—wi—meniter which monitors recovering
chemically dependent licensees for the protection of the public. In addition to
the fee, an applicant for certification renewal shall submit evidence in a
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manner acceptable to the board that he or she continues to meet the
certification requirements of the NCCAA.

* % *

§1664. PENALTY

(@ A person who, not being certified, holds himself or herself out to the
public as being certified under this chapter shall be liable for afine of not more
than $1;000-00 $10,000.00.

* * %

Sec. 4. 26 V.S.A. chapter 31 is amended to read:
CHAPTER 31. PHYSICIAN-SPHYSICIAN ASSISTANTS

* * %

§1732. DEFINITIONS
Asused in this chapter:

(1) “Accredited physician assistant program” means a physician
assistant_educational program that has been accredited by the Accreditation
Review Commission on Education for the Physician Assistant (ARC-PA), or,
prior to 2001, by either the Committee on Allied Hedth Education and
Accreditation (CAHEA), or the Commission on Accreditation of Allied Health
Education Programs (CAAHEP).

(2) “Board” means the state board of medical practice established by
chapter 23 of thistitle.

practice delegated by a primary supervising physician to a physician assi stant

that is signed by both the physician assistant and the supervising physicians.

3)(4) “Physician” means an individual licensed to practice medicine
pursuant to ehapters chapter 23 and or 33 of thistitle.

4)(5) “Physician s Physician assistant” means an individual eertified
licensed by the state of Vermont who is qualified by education, training,
experience, and personal character to provide medical servieesunder care with
the direction and supervision of aVermont licensed physician.




1425 MONDAY, MAY 02, 2011

2 a . t ‘Superwsmg
physician” means an M D or D O Ilcensed by the state of Vermont who

oversees and accepts responsibility for the medical care provided by a
physician assistant.

(7) “Superwson means the d|rect|0n and review by the supervising

! rd: of the medical
serviees care provided by the phy&etan—s thsu an assistant. The constant
physical presence of the supervising physician is not required as long as the
supervising physician and physician assistant are or easily can be in contact
with each other by telecommunication.

(8) “Disciplinary action” means any action taken against a eertified

physieian™s physician assistant;a-registered-physician-s-assistant-trainee or an
applicant by the board;-the-appeHate-officer; or on appeal therefrom, when that
action suspends, revokes, limits, or conditions eertification—or—registration

licensure in any way, and includes reprimands and administrative penalties.
§ 1733. CERHHCAHON-ANDREGISFRAHON LICENSURE

(@) The state board of medical practice is responsible for the eertification

licensure of physietan™s physician assistants and-theregistration-ef-physician's
assistant-trainees, and the commissioner of health shall adopt, amend, or repeal

rules regarding the training, practice and, qualification, and discipline of
physician’s ths Cian assistants.

essstant In order to practlce a Ilcensed DhVSICIan assstant shall have

completed a delegation agreement as described in section 1735a of this title
with a Vermont licensed physician signed by both the physician assistant and
the supervising physician or physicians. The origina shall be filed with the
board and copies shall be kept on file at each of the physician assistant’s

practice sites.

empteyment—eehttaet All appllcants and ||cense$ shall demonstrate that the
requirements for licensure are met.
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(1) submits a completed application form provided by the board;

(2) paysthe required application fee;

(3) has graduated from an accredited physician assistant program or
has passed and maintained the certification examination by the Nationa
Commission on the Certification of Physician Assistants (NCCPA) prior to
1988;

(4) has passed the certification examination given by the NCCPA;

(5) is mentaly and physically able to engage safely in practice as a
physician assistant;

(6) does not hold any license, certification, or registration as a
physician assistant in another state or jurisdiction which is under current
disciplinary action, or has been revoked, suspended, or placed on probation for
cause resulting from the applicant’ s practice as a physician assistant, unless the
board has considered the applicant’s circumstances and determines that
licensure is appropriate;

(7) is of good moral character;

(8) submits to the board any other information that the board deems
necessary to evaluate the applicant’ s qualifications; and

(9) has engaged in practice as a physician assistant within the last three
years or has complied with the requirements for updating knowledge and skills
as defined by board rules. This requirement shall not apply to applicants who
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have graduated from an accredited physician assistant program within the last

three years.

(d) When the board intends to deny an application for eertification
licensure, it shall send the applicant written notice of its decision by certified
mail. The notice shall include a statement of the reasons for the action. Within
30 days of the date that an applicant receives such notice, the applicant may
file a petition with the board for review of its preliminary decision. At the
hearing, the burden shall be on the applicant to show that eertification licensure
should be granted. After the hearing, the board shall affirm or reverse its
preliminary denial.

(e) Failure to maintain competence in the knowledge and skills of a
physieian’s physician assistant, as determined by the board, shall be cause for

revocation of eertification licensure. Any-person-whese-certification-has-been

§ 1734b. RENEWAL OF CERHHCAHON LICENSE
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(a) Certifications Licenses shall be renewable renewed every two years
witheut-examination-and on payment of the required fee. At least one month
prior to the date on which renewa is required, the board shall send to each
licensee alicense renewal application form and notice of the date on which the
existing license will expire. On or before the renewa date, the licensee shall
file an application for license renewa and pay the required fee. The board
shadll register the applicant and issue the renewal license. Within one month
following the date renewal is required, the board shall pay the license renewal
fees into the medical practice board special fund. Any physician assistant
while on extended active duty in the uniformed services of the United States or
member of the national guard, state guard, or reserve component who is
licensed as a physician assistant at the time of an activation or deployment
shall receive an extension of licensure up to 90 days following the physician
assistant’s return from activation or deployment, provided the physician
assistant notifies the board of his or her activation or deployment prior to the
expiration of the current license, and certifies that the circumstances of the
activation or deployment impede good faith efforts to make timely application
for renewal of the license.

(b) A licensee shall demonstrate that the requirements for licensure are met.

(c) A licensee for renewa of an active license to practice shal have
practiced as a physician assistant within the last three years or have complied
with the requirements for updating knowledge and skills as defined by board
rules.

(d) A licensee shall promptly provide the board with new or changed
information pertinent to the information in his or her license and license
renewal applications at the time he or she becomes aware of the new or
changed information.

() A eextifieation license which has lapsed may be reinstated on payment
of arenewal fee and alate renewal fee. The applicant shall not be required to
pay renewal fees during periods when eertification the license was lapsed.
However, if sueh-eertification a license remains lapsed for a period of three
years, the board may;—after—netice-and-an—oppertunity—forhearing; require
reexamination—as—a—condition—of renewal the licensee to update his or her
knowledge and skills as defined by board rules.

8 1734c. EXEMPTIONS
Nothing herein shall be construed to require licensure under this chapter of:

(1) a physician assistant student enrolled in a physician assistant
educational program accredited by the Accreditation Review Commission on
Education for the Physician Assistant;
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(2) aphysician assistant employed in the service of the U.S. military or
national quard, including nationa gquard in-state status, while performing
duties incident to that employment; or

(3) a technician or other assistant or employee of a physician who
performs physician-delegated tasks but who is not rendering services as a
physician assistant or identifying himself or hersalf as a physician assistant.

* % *

§ 1735a. SUPERVISION AND SCOPE OF PRACTICE

(a) It isthe obligation of each team of physician and physician assistant to
ensure that the physician assistant’s scope of practice is identified; that
delegation of medical care is appropriate to the physician assistant’s level of
competence; that the supervision, monitoring, documentation, and access to the
supervising physician is defined; and that a process for evaluation of the
physician assistant’ s performance is established.

(b) The information required in subsection (a) of this section shall be
included in a delegation agreement as required by the commissioner by rule.
The delegation agreement shall be signed by both the physician assistant and
the supervising physician or physicians, and a copy shall be kept on file at each
of the physician assistant’ s practice sites and the original filed with the board.

(c) The physician assistant’s scope of practice shall be limited to medical
care which is delegated to the physician assistant by the supervising physician
and performed with the supervision of the supervising physician. The medical
care shall be within the supervising physician’'s scope of practice and shall be
care which the supervising physician has determined that the physician
assistant is qualified by education, training, and experience to provide.

(d) A physician assistant may prescribe, dispense, and administer drugs and
medical devices to the extent delegated by a supervising physician. A
physician assistant who is authorized by a supervising physician to prescribe
controlled substances must register with the federa Drug Enforcement
Administration.

(e) A supervising physician and physician assistant shall report to the board
immediately upon an ateration or the termination of the del egation agreement.

§1736. UNPROFESSIONAL CONDUCT
(&) Thefollowing conduct and the conduct described in section 1354 of this

titte by a eertified—physicians licensed physician assistant er—registered
physician’s-assistant-trainee-constitutes shall constitute unprofessional conduct.

When that conduct is by an applicant or person who later becomes an
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applicant, it may constitute grounds for denial of eertification-or—registration

licensure:

(1) fraudulent procuring fraud or use of certification or registration
misrepresentation in applying for or procuring a license or in applying for or
procuring a periodic renewal of alicense;

* * *

(b) Unprofessiona conduct includes the following actions by a eertified
physepan—s licensed physician assistant er—a—registered-physicians-assistant

* * %

(3) protessionalneghigenee practicing the profession without having a
delegation agreement meeting the requirements of this chapter on file at the
primary location of the physician assistant’ s practi ce and the board:;

* * %

(7) performing otherwise than at the direction and under the supervision
of a physician licensed by the board or an osteopath licensed by the Vermont
board of osteopathic physicians and surgeons,

(8) aceepting-the-delegation-of—er performing or offering to perform a
task or tasks beyond the individual’s delegated scope as-defined-by-the-board
of practice;
(9) administering, dispensing, or prescribing any controlled substance
otherwise than as authorized by law;

(10) habitual or excessive use or abuse of drugs, acohol, or other
substances that impair the ability to provide medica services;

(11) failure to practice competently by reason of any cause on a single
occasion or on multiple occasions. Failure to practice competently includes as
determined by the board:

(A) performance of unsafe or unacceptable patient care; or

(B) failure to conform to the essential standards of acceptable and
prevailing practice.

§1737. DISPOSITION OF COMPLAINTS
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attorney-general Any person, firm, corporation, or public officer may submit a
written complaint to the board alleging a physician assistant practicing in the
state committed unprofessional conduct, specifying the grounds. The board
may initiate disciplinary action in any complaint against a physician’s
physician assistant and may act without having received a complaint.

(c) After giving opportunity for hearing, the board shall take disciplinary
action described in subsection 1361(b) of this title against a physielanrs

physician assistant;physician-s-assistant-trainee; or applicant found guilty of

unprofessiona conduct.

(d) The board may approve a negotiated agreement between the parties
when it is in the best interest of the public health, safety, or welfare to do so.
Such an agreement may include—witheuttmitation; any of the following
conditions or restrictions which may be in addition to, or in lieu of,, suspension:

(1) arequirement that the individual submit to care or counseling;

(2) arestriction that the individua practice only under supervision of a
named person or a person with specified credentials;

(3) arequirement that the individual participate in continuing education
in order to overcome specified practical deficiencies;

(4) arequirement that the scope of practice permitted be restricted to a
specified extent;

(5) _an administrative penalty not to exceed $1,000.00 for each act that
constitutes an unprofessional conduct violation. Any money received from the
imposition of an administrative penaty imposed under this subdivision shall be
deposited into the board of medical practice regulatory fee fund for the purpose
of providing education and training for board members and the professions
requlated by the board. The commissioner shall detail in the annual report
recei pts and expenses from money received under this subsection.

(e) Upon application, the board may modify the terms of an order under

this section and, if certification-erregistration licensure has been revoked or

suspended, order reinstatement on terms and conditions it deems proper.
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§1738. USEOFTITLE

Any person who is eertitied licensed to practice as a physieians physician
assistant in this state shall have the right to use the title “physietan™s physician
assistant” and the abbreviation “P.A.” and “PA-C”. No other person may
assume that title or use that abbreviation, or any other words, letters, signs, or
dewces to |nd|cate that the person usmg them Is a phy&etan—s thsman

§1739. LEGAL LIABILITY

(@ The supervising physician delegating activities to a physieian's
physician assistant shall be legally liable for such activities of the physicians
physician assistant, and the physician*s physician assistant shall in this
relationship be the physician’s agent.

* * %

§ 173%9a. INAPPROPRIATE USE OF SERVICES BY PHYSICIAN;
UNPROFESSIONAL CONDUCT

Use of the services of a physieian s physician assistant eraphysician s
assistant-trainee by a physician in a manner which is inconsistent with the

provisions of this chapter constitutes unprofessional conduct by the physician
and such physician shall be subject to disciplinary action by the board in
accordance with the provisions of chapter 23 or 33 of thistitle, as appropriate.

§1740. FEES

Applicants and persons regulated under this chapter shall pay the following
fees:

(1) Origina application for eertification-and-registration $115.00-with

each-additional-apphication-at-$50-00 licensure, $170.00; the board shall use at
least $10.00 of this fee to support the eests cost of the—creation—and

maintenance—of—a maintaining the Vermont practitioner recovery network
which witmeniter monitors recovering chemically dependent licensees for the
protection of the public.

(2) Biennia renewa $115.00 with-each—additionalrenewal—at-$50.00,
$170.00; the board shall use at least $10.00 of this fee to support the eests cost
of the-ereation—and—maintenance-ofa maintaining the Vermont practitioner
recovery network which wil—meniter monitors recovering chemically
dependent licensees for the protection of the public.
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; fer of cortificati . on-$15.00.
§1741. NOTICE OF USE OF PHY-SICIAN-S PHY SICIAN ASSISTANT TO
BE POSTED

A physician, clinic, or hospital that utilizes the services of a physician-s
physician assistant shall post a notice to that effect in a prominent place.

§1742. PENALTY

(@ Any person who, not being eertified—or—registered licensed, holds

himself or herself out to the public as being se-certitied-orregistered |icensed
under this chapter shall be liable for a fine of not more than $1;000.00

$10,000.00.

* * *

§ 1743. MEDICAID REIMBURSEMENT

The secretary of the agency of human services shall, pursuant to the
Administrative Procedure Act, promulgate rules providing for a fee schedule
for rembursement under Title X1X of the Social Security Act and chapter 36
19 of Title 33, relating to medical assistance which recognizes reasonable cost
differences between services provided by physicians and those provided by

physielan’s physician assistants under this chapter.
§1744. CERTIFIED PHYSICIAN ASSISTANTS

Any person who is certified by the board as a physician assistant prior to the
enactment of this section shall be considered to be licensed as a physician
assistant under this chapter immediately upon enactment of this section, and
shall be dligible for licensure renewal pursuant to section 1734 of thistitle.

Sec. 5. 26 V.S.A. chapter 52 is amended to read:
CHAPTER 52. RADIOLOGIST ASSISTANTS

* * *

§2854. ELIGIBILITY
To beeligible for certification as aradiologist assistant, an applicant shall:

* * *

(3) Dbe cetified as a radiologic technologist in radiography by the
ARRT; and

(4) be licensed as a radiologic technologist in radiography in this state
under chapter 51 of thistitle; and
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(5) if the applicant has not engaged in practice as a radiologist assistant
within the last three years, comply with the reguirements for updating
knowledge and skills as defined by board rules.

§2856. RENEWAL OF CERTIFICATION

month prior to the date on wh| ch renewal is reqw red the board shall send to

each radiology assistant a renewal application form and notice of the date on
which the existing certification will expire. On or before the renewal date, the
radiologist assistant shall file an application for renewal, pay the required fee
and submit proof of current active ARRT certification, including compliance
with continuing education requirements. The board shall reqgister the applicant
and issue the renewa certification.  Within one month following the date
renewal is required, the board shall pay the certification renewal fees into the
medical practice board specia fund.

(b) A certification that has lapsed may be reinstated on payment of a
renewal fee and alate renewal fee. The applicant shall not be required to pay
back renewal fees for the periods when certification was lapsed. However, if
certification remains lapsed for a period of three years, the board may;—after
netice-and-an-eppertunity-for-hearing; require reexamination-as-a-condition-of
renewal the applicant to update his or her knowledge and skills as defined by
board rules.

* * %

§ 2858. UNPROFESSIONAL CONDUCT

(@) Thefollowing conduct and the conduct described in section 1354 of this
title by a certified radiologist assistant constitutes unprofessional conduct.
When that conduct is by an applicant or person who later becomes an
applicant, it may constitute grounds for denial of certification:

(1) freudulentproedring fraud or use-ef-eertification misrepresentation
in applying for or procuring a certificate or in connection with applying for or
procuring a periodic recertification as aradiol ogist assistant;

* * %

(5) conviction of a crime related to the profession or conviction of a
felony, whether or not related to the practice of the profession or failure to
report to the board of medical practice a conviction of any crime related to the
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practice of the profession or any felony in any court within 30 days of the
conviction;

* % *

(9) professional-negtigenee failure to practice competently by reason of

any cause on a single occasion or on multiple occasions constitutes
unprofessional conduct. Fallure to practice competently includes as
determined by the board:

(A) performance of unsafe or unacceptable patient care; or

(B) failure to conform to the essential standards of acceptable and
prevailing practice;

* * *

(18) in the course of practice, gross failure to use and exercise on a
particular occasion or the failure to use and exercise on repeated occasions that
degree of care, skill, and proficiency that is commonly exercised by the
ordinary skillful, careful, and prudent professional engaged in similar practice
under the same or similar conditions, whether or not actual injury to a patient
has occurred; ef

(19) habitual or excessive use or abuse of drugs, alcohol, or other
substances that impair the radiologist assistant’s ability to provide medical
services; or

(20) revocation of certification to practice as a radiologist assistant in
another jurisdiction on one or more of the grounds specified in subdivisions

-8)(1)(19) of this subsection.

§2859. DISPOSITION OF COMPLAINTS

atterney-general Any person, firm, corporation, or public officer may submit a
written complaint to the board alleging a radiologist assistant practicing in the
state engaged in unprofessional conduct, specifying the grounds. The board
shal initiate an investigation of a radiologist assistant when a complaint is

received or may act on its own initiative without having received a complaint.

* * *
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(d) After giving an opportunity for hearing, the board shall take
disciplinary action described in subsection 1361(b) of this title against a
radiologist assistant or applicant found guilty of unprofessional conduct.

(e) The board may approve a negotiated agreement between the parties
when it isin the best interest of the public hedlth, safety, or welfare to do so.
That agreement may include any of the following conditions or restrictions
which may bein addition to or in lieu of suspension:

* * %

(4) arequirement that the scope of practice permitted be restricted to a
specified extent;

(5) an administrative penaty not to exceed $1,000.00 for each act that
constitutes an unprofessional conduct violation. Any money received from the
imposition of an administrative penaty imposed under this subdivision shall be
deposited into the board of medical practice regulatory fee fund for the purpose
of providing education and training for board members. The commissioner
shall detail in the annual report receipts and expenses from money received
under this subsection.

* * *

§2862. FEES

Applicants and persons regulated under this chapter shall pay the following
fees:

(1)(A)(i) Original application for certification $115.00;
(if) Each additional application $ 50.00;

(B) The board shall use at least $10.00 of these fees to support the
costs cost of the—creation—and-maintenance—ofa maintaining the Vermont
practitioner recovery network which wil—meniter monitors recovering
chemically dependent licensees for the protection of the public.

(2)(A)(i) Biennial renewal $115.00;
(i) Each additional renewal $ 50.00;

(B) The board shall use at least $10.00 of these fees to support the
eosts cost of the-ereation—and—maintenance-ofa maintaining the Vermont
practitioner recovery network that—wil—meniter which monitors recovering
chemically dependent licensees for the protection of the public. In addition to
the fee, an applicant for certification renewal shall submit evidence in a
manner acceptable to the board that he or she continues to meet the
certification requirements of the ARRT and is licensed as a radiologic
technologist under chapter 51 of thistitle.
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* * %

§2864. PENALTY

(@ A person who, not being certified, holds himself or herself out to the
public as being certified under this chapter shall be liable for afine of not more
than $1,000-00 $10,000.00.

* * %

Sec. 6. 20 V.S.A. § 2060 is amended to read:
8 2060. RELEASE OF RECORDS

The center is authorized to release records or information requested under
section—309-or6914-of Title 33 V.SA. 88309 or 6914, 26 V.SA. §1353,
section-4010-of Fitle 24 V.S.A. 8 4010, or chapter 5, subchapter 4 of Title 16.

Sec. 7. 33V.SA. §4919 isamended to read:
§4919. DISCLOSURE OF REGISTRY RECORDS
(8 The commissioner may disclose aregistry record only as follows:

* * %

(10) To the board of medica practice for the purpose of evaluating an
applicant, licensee, or holder of certification pursuant to 26 V.S.A. 8 1353.

* * *

Sec. 8. 33V.S.A. §6911 is amended to read:
§6911. RECORDS OF ABUSE, NEGLECT, AND EXPLOITATION

* % *

(c) The commissioner or the commissioner’s designee may disclose
registry information only to:

* * %

(6) the commissioner of health, or the commissioner’s designee, for
purposes related to oversight and monitoring of persons who are served by or
compensated with funds provided by the department of health, including
persons to whom a conditiona offer of employment has been made; and

(7) upon request or when relevant to other states adult protective
services offices;_ and

(8) the board of medical practice for the purpose of evaluating an
applicant, licensee, or holder of certification pursuant to 26 V.S.A. § 1353.

Sec. 9. REPEAL
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The following sections of Title 26 are repeal ed:
(1) 8322 (podiatrist as member of board of medical practice);
(2) 81352 (reports);
(3) 81397 (recording license);
(4) 8§ 1734a (temporary certification); and
(5) 81735 (supervision and scope of practice).
Sec. 10. ADOPTION OF RULES

The state board of medical practice shall adopt maintenance of licensure
rules for podiatrists, physicians, and physician assistants by September 1,
2012.

Sec. 11. REPORT

By January 15, 2012, the Vermont board of medical practice shal review
the process for licensing physicians who seek to provide only pro bono
services pursuant to 26 V.S.A. 8 1395(c) and report to the house committee on
health care regarding any changes to the criteria developed by the board for
licensing those physicians pursuant to that subsection or, if no changes are
made to the criteria, the reasons therefor.

Sec. 12. EFFECTIVE DATES
This act shall take effect on passage, except that, in Title 26:

(1) 88 371(5)and 373(b) shall take effect 60 days after the adoption of
the mai ntenance of licensure rule for podiatrists;

(2) 88 1396(7) and 1400(c) shall take effect 60 days after the adoption
of the maintenance of licensure rule for physicians;

(3) 88 1654(3) and 1656(b) shall take effect 60 days after the adoption
of therulereferenced in 26 V.S.A. § 1654(3);

(4) § 1734b(c) shall take effect 60 days after the adoption of the
mai ntenance of licensure rule for physician assistants; and

(5) 88 2854(5) and 2856(b) shall take effect 60 days after the adoption
of therulereferenced in 26 V.S.A. 8§ 2854(5).

And that the bill ought to pass in concurrence with such proposal of
amendment.

Senator Fox, for the Committee on Finance, to which the bill was referred,
reported recommending that the bill ought to pass in concurrence with proposal
of amendment as recommended by the Committee on Government Operations.
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Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the proposal of amendment was agreed to, and third reading of
the bill was ordered.

Proposal of Amendment; Third Reading Ordered
H. 448.

Senators Hory, for the Committee on Government Operations, to which
was referred House bill entitled:

An act relating to contributions to the state and municipal employees
retirement systems.

Reported recommending that the Senate propose to the House to amend the
bill by striking out Secs. 1, 2, and 3 and by renumbering the remaining sections
to be numerically correct.

And that the bill ought to pass in concurrence with such proposal of
amendment.

Senator Kitchel, for the Committee on Appropriations, to which the bill was
referred, reported recommending that the bill ought to passin concurrence with
proposal of amendment as recommended by the Committee on Government
Operations.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the proposals of amendment was agreed to, and third reading of
the bill was ordered.

Proposal of Amendment; Third Reading Ordered
H. 153.

Senator Sears, for the Committee on Judiciary, to which was referred House
bill entitled:

An act relating to human trafficking.

Reported recommending that the Senate propose to the House to amend the
bill by striking out all after the enacting clause and inserting in lieu thereof the
following:

Sec. 1. FINDINGS
The general assembly finds that:

(1) According to the report of the Vermont Human Trafficking Task
Force:

(A) the number of human beings estimated to be endlaved today has
reached over 27 million worldwide, the highest in recorded history; and
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(B) Vermont and al of its bordering states have seen elements of
human trafficking, yet Vermont is the only remaining state in the Northeast
and one of the remaining five in the nation lacking legislation on this issue.
Vermont’s geographical location bordering Canada makes it susceptible to
human trafficking activity.

(2) As aresult of the efforts of the Vermont Human Trafficking Task
Force and numerous national organizations dedicated to combating human
trafficking, Vermont will with the passage of this act make substantial progress
toward protecting citizens of this state and persons everywhere from the
dangers and tragic consequences of human trafficking.

Sec. 2. 13 V.S.A. chapter 60 is added to read:
CHAPTER 60. HUMAN TRAFFICKING
Subchapter 1. Criminal Acts
8§ 2651. DEFINITIONS
As used in this subchapter:

(1) “Blackmail” means the extortion of money, labor, commercial
sexual activity, or anything of value from a person through use of a threat to
expose a secret or publicize an asserted fact, whether true or false, that would
tend to subject the person to hatred, contempt, ridicule, or prosecution.

(2) “Coercion” means:

(A) threat of serious harm, including physical or financia harm, to or
physical restraint against any person:;

(B) any scheme, plan, or pattern intended to cause a person to believe
that failure to perform an act would result in serious bodily or financial harm to
or physical restraint of any person;

(C) the abuse or threatened abuse of law or the legal process;

(D) withholding, destroying, or confiscating any actua or purported
passport, immigration document, or any other government identification
document of another person:

(E) providing a drug, including alcohol, to another person with the
intent to impair the person's judgment or maintain a state of chemicd

dependence;

(F) _wrongfully taking, obtaining, or withholding any property of
another person;

(G) blackmail;
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(H) asserting control over the finances of another person;
(1) debt bondage; or
(J) withholding or threatening to withhold food or medication.

(3) “Commercial sex _act” means any sex act or sexuadly explicit
performance on account of which anything of valueis promised to, given to, or
received by any person.

(4) “Debt bondage” means a condition or arrangement in which a person
requires that a debtor or another person under the control of a debtor perform
labor, services, sexual acts, sexual conduct, or a sexually explicit performance
in order to retire, repay, or service a rea or purported debt which the person
has caused with the intent to defraud the debtor.

(5) “Family member” means a spouse, child, sibling, parent, next of kin,
domestic partner, or legal quardian of avictim.

(6) “Human trafficking’” means:

(A) to subject aperson to aviolation of section 2652 of thistitle; or
(B) “severeform of trafficking” as defined by 21 U.S.C. § 7105.

(7) “Labor servitude’” means labor or services performed or provided by
a person which are induced or maintained through force, fraud, or coercion.
“Labor servitude” shall not include labor or services performed by a family
member of a person who is engaged in the business of farming as defined in
10 V.S.A. §6001(22) unlessforce, fraud, or coercion is used.

(8) “Serious bodily injury” shall have the same meaning as in
subdivision 1021(2) of thistitle.

(9) “Sexual act” shall have the same meaning as in subdivision 3251(1)
of thistitle.

(10) “Sexua conduct” shall have the same meaning as in subdivision
2821(2) of thistitle.

(11) “Sexudly explicit peformance” means a public, live,
photographed, recorded, or videotaped act or show which:

(A) Depicts asexual act or sexual conduct;

(B) Isintended to arouse, satisfy the sexual desires of, or apped to
the prurient interests of patrons or viewers; and

(C) Lacksliterary, artistic, political, or scientific value.

(12) “Venture’ means any group of two or more individuals associated
in fact, whether or not alegal entity.
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(13) “Victim of human trafficking” means a victim of a violation of
section 2652 of thistitle.

§2652. HUMAN TRAFFICKING
() No person shall knowingly:

(1) recruit, entice, harbor, transport, provide, or obtain by any means a
person under the age of 18 for the purpose of having the person engage in a
commercial sex act;

(2) recruit, entice, harbor, transport, provide, or obtain a person through
force, fraud, or coercion for the purpose of having the person engage in a
commercial sex act;

(3) _compel a person through force, fraud, or coercion to engage in a
commercial sex act;

(4) _ benefit financialy or by receiving anything of value from
participation in aventure, knowing that force, fraud, or coercion was or will be
used to compel any person to engage in a commercial sex _act as part of the
venture;

(5) subject a person to labor servitude;

(6) recruit, entice, harbor, transport, provide, or obtain a person for the
purpose of subjecting the person to labor servitude; or

(7)  benefit financially or by receiving anything of value from
participation in a venture, knowing that a person will be subject to labor
servitude as part of the venture.

(b) A person who violates subsection (a) of this section shall be imprisoned
for aterm up to and including life or fined not more than $500,000.00, or both.

(©)(1)(A) A person who is a victim of sex trafficking in violation of
subdivisions 2652(a)(1)—(4) of this title shall not be found in violation of or be
the subject of a delinquency petition based on chapter 59 (lewdness and
prostitution) or 63 (obscenity) of this title for any conduct committed as a
victim of sex trafficking.

(B) Notwithstanding any other provision of law, a person under the
age of 18 charged with a violation of this section shall be immune from
prosecution for a violation of chapter 59 (lewdness and prostitution) of this
title and may be referred to the department for children and families for
treatment under Chapter 53 of Title 33.

(2) If a person who is a victim of sex trafficking in violation of
subdivisions 2652(a)(1)—(4) of this title is prosecuted for any offense or is the
subject of any delinguency petition other than a violation of chapter 59
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(lewdness and prostitution) or 63 (obscenity) of this title which arises out of
the sex trafficking or benefits the sex trafficker, the person may raise as an
affirmative defense that he or she committed the offense as a result of force,
fraud, or coercion by a sex trafficker.

(d) In a prosecution for a violation of this section, the victim's alleged
consent to the human trafficking is immaterial and shall not be admitted.

(e) If aperson who isavictim of human trafficking is under 18 years of age
a the time of the offense, the state may treat the person as the subject of a
child in need of care or supervision proceeding.

§ 2653. AGGRAVATED HUMAN TRAFFICKING

(a3) A person commits the crime of aggravated human trafficking if the
person commits human trafficking in violation of section 2652 of this title
under any of the following circumstances:

(1) The offense involves a victim of human trafficking who is a child
under the age of 18;

(2) The person has previously been convicted of a violation of section
2652 of thistitle;

(3) The victim of human trafficking suffers serious bodily injury or
death; or

(4) The actor commits the crime of human trafficking under
circumstances which constitute the crime of sexual assault as defined in section
3252 of this title, aggravated sexual assault as defined in section 3253 of this
title, or aggravated sexual assault of a child as defined in section 3253a of this
title.

(b) A person who violates this section shall be imprisoned not less than 20
yvears and a maximum term of life or fined not more than $100,000.00, or both.

(c) The provisions of this section do not limit or restrict the prosecution for
murder or manslaughter.

8§ 2654. PATRONIZING OR FACILITATING HUMAN TRAFFICKING
(8) No person shall knowingly:

(1) Permit a place, structure, or building owned by the person or under
the person’ s control to be used for the purpose of human trafficking;

(2) Receive or offer or agree to receive or offer a person into a place,
structure, or building for the purpose of human trafficking; or

(3) Permit a person to remain in a place, structure, building, or
conveyance for the purpose of human trafficking.
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(b) A person who vialates this section shall be imprisoned not more than
five years or fined not more than $100,000.00, or both.

§ 2655. SOLICITATION

(a) No person shall knowingly solicit acommercial sex act from avictim of
human trafficking.

(b) A person who violates this section shall be imprisoned not more than
five years or fined not more than $100,000.00, or both.

8§ 2656. HUMAN TRAFFICKING BY A BUSINESS ENTITY;
DISSOLUTION

If abusiness entity, including a corporation, partnership, association, or any
other legal entity, is convicted of violating this chapter, the attorney genera
may commence a proceeding in the civil division of the superior court to
dissolve the entity pursuant to 11A V.S.A. § 14.30-14.33.

§2657. RESTITUTION

(a) A person convicted of aviolation of this subchapter shall be ordered to
pay restitution to the victim pursuant to section 7043 of thistitle.

(b) If the victim of human trafficking to whom restitution has been ordered
dies before restitution is paid, any restitution ordered shall be paid to the
victim's heir _or legal representative, provided that the heir or legd
representative has not benefited in any way from the trafficking.

(c) Thereturn of the victim of human trafficking to his or her home country
or other absence of the victim from the jurisdiction shall not limit the victim’'s
right to receive restitution pursuant to this section.

Subchapter 2. Resource Guide Posting; Private Cause
of Action for Victims; Victim Protection
8§ 2661. RESOURCE GUIDE POSTING

(8) A notice offering help to victims of human trafficking shall be
accessible on the official website of the Vermont department of labor and may
be posted in a prominent and accessible location in workplaces.

(b) The notice should provide contact information for at least one local law
enforcement agency and provide information regarding the National Human
Trafficking Resource Center (NHTRC) hotline as follows.

“If you or someone you know is being forced to engage in any activity
and cannot leave — whether it is commercial sex, housework, farm work,
or any other activity — call the toll-free Nationad Human Trafficking
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Resource Center Hotline at 1-888-373-7888 to access help and services.

The toll-free hotlineis:

Available 24 hours aday, 7 days aweek

Operated by a nonprofit, nongovernmental organization

Anonymous and confidential

Accessiblein 170 languages

Able to provide help, referral to services, training, and general
information.”

(c) The notice described in this section should be made available in

English, Spanish, and, if requested by an employer, another |lanquage.

(d) The Vermont department of labor shall develop and implement an

education plan to raise awareness among Vermont employers about the

problem of human trafficking, about the hotline described in this section, and

about other resources that may be available to employers, employees, and

potential victims of human trafficking. On or before January 15, 2013, the

department shall report to the house and senate committees on judiciary, the

house committee on human services, and the senate committee on health and

welfare on the progress achieved in developing and implementing the notice

requirement and education plan required by this section.
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§ 2662. PRIVATE CAUSE OF ACTION

(&) A victim of human trafficking may bring an action against the offender
in_the civil division of the superior court for damages, injunctive relief,
punitive damages in the case of a willful violation, and reasonable costs and
attorney’s fees. Actual damages may include any loss for which restitution is
available under section 2657 of this chapter.

(b) _If the victim is deceased or otherwise unable to represent himself or
herself, the victim may be represented by alegal guardian, family member, or
other representative appointed by the court, provided that the legal guardian,
family member, or other representative appointed by the court has not
benefited in any way from the trafficking.

(c) Inacivil action brought under this section, the victim's alleged consent
to the human trafficking isimmaterial and shall not be admitted.

§ 2663. CLASSIFICATION OF VICTIMS; IMMIGRATION ASSISTANCE

(a) Classification of victims of human trafficking. As soon as practicable
after the initial encounter with a person who reasonably appears to a law
enforcement agency, a state’'s attorneys’ office, or the office of the attorney
general to be avictim of human trafficking, such agency or office shall:

(1) notify the victim’'s compensation program at the center for crime
victim services that such person may be digible for services under this chapter:;
and

(2) _make a preliminary assessment of whether such victim or possible
victim of human trafficking appears to meet the criteria for certification as a
victim of a severe form of trafficking in persons as defined in section 7105 of
Title 22 of the United States Code (Trafficking Victims Protection Act) or
appears to be otherwise eligible for any federal, state, or local benefits and
services. If it is determined that the victim appears to meet such criteria, the
agency or office shall report the finding to the victim and shall refer the victim
to services available, including lega service providers. |f the possible victim
is under the age of 18 or is a vulnerable adult, the agency or office shall aso
notify the family services division of the department for children and families
or _the office of adult protective services in the department of disabilities,
aging, and independent living.

(b) Law enforcement assistance with respect to immigration. After the
agency or office makes a preliminary assessment pursuant to subdivision (a)(2)
of this section that avictim of human trafficking or a possible victim of human
trafficking appears to meet the criteria for certification as a victim of a severe
form of trafficking in persons, as defined in section 7105 of Title 22 of the
United States Code and upon the request of such victim, the agency or office
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shall provide the victim of human trafficking with a completed and executed
United States citizenship and immigration service (USCIS) form 1-914
supplement B declaration of law enforcement officer for victim of human
trafficking in persons or a USCIS form 1-918, supplement B, U nonimmigrant
status certification, or both. These endorsements shall be completed by the
certifying officer in accordance with the forms' instructions and applicable
rules and regulations. The victim of human trafficking may choose which
form to have the certifying officer complete.

Sec. 3. SERVICESFOR VICTIMS OF HUMAN TRAFFICKING

(a) The Vermont center for crime victim services may convene atask force
to assist socia service providers, victim service providers, state agencies, law
enforcement _agencies, state's attorneys offices, the office of the attorney
genera, and other agencies and hongovernmental organizations as necessary to
develop a statewide protocol to provide services for victims of human
trafficking in Vermont. The protocol may include a public awareness and
education campaign.

(b) The Vermont center for crime victim services may enter into contracts
with individuals and nongovernmental organizations in_order to develop a
statewide protocol and to coordinate services to victims of human trafficking,
insofar as funds are available for that purpose. Such services may include:

(1) Case management;

(2) Emergency temporary housing;

(3) Hedlth care;

(4) Mental health counseling;

(5) Drug addiction screening and treatment;

(6) Language interpretation and translation services;

(7) Endlish language instruction;

(8) Job training and placement assistance;

(9) Post-employment servicesfor job retention; and

(10) Servicesto assist the victim of human trafficking and any of his or
her family members to establish a permanent residence in Vermont or the
United States.

(c) _Nothing in this section precludes the Vermont center for crime victim
services or any local social services organization from providing victims of
human trafficking in Vermont with any benefits or services for which they may
otherwise be dligible.
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Sec. 4. 13V.S.A. §4501 is amended to read:
8§4501. LIMITATION OF PROSECUTIONS FOR CERTAIN FELONIES

(a) Prosecutions for aggravated sexual assault, aggravated sexual assault of
a child, human_trafficking, aggravated human trafficking, murder, arson
causing death, and kidnapping may be commenced a any time after the
commission of the offense.

* * %

Sec. 5. 13V.SA. §9isamended to read:
89. ATTEMPTS

(a) A person who attempts to commit an offense and does an act toward the
commission thereof, but by reason of being interrupted or prevented failsin the
execution of the same, shall be punished as herein provided unless other
express provision is made by law for the punishment of the attempt. If the
offense attempted to be committed is murder, aggravated murder, kidnapping,
arson causing death, human trafficking, aggravated human trafficking,
aggravated sexual assault, or sexual assault, a person shall be punished as the
offense attempted to be committed is by law punishable.

* * %

Sec. 6. 13 V.S A. § 5301 isamended to read:
8§5301. DEFINITIONS

* * %

(7) For the purpose of this chapter, “listed crime” means any of the
following offenses:

* * *

(CC) aggravated sexua assault of a child in violation of section
3253a of thistitle; and

(DD) sex-tratficking-of-children-or-sex-trafficking-byforcefraud,-or
coercion-as-defined-a-section2635a-of-this-titte human trafficking in violation
of section 2652 of thistitle; and

(EE) aggravated human trafficking in violation of section 2653 of
thistitle.
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Sec. 7. 13V.S.A. § 7043 is amended to read:
8§7043. RESTITUTION

(a)(1) Restitution shall be considered in every case in which avictim of a
crime, as defined in subdivision 5301(4) of this title, has suffered a materia
loss.

(2) For purposes of this section, “material loss” means uninsured
property loss, uninsured out-of-pocket monetary loss, uninsured lost wages,
and uninsured medical expenses.

(3) In cases where restitution is ordered to the victim as a result of a
human trafficking conviction under chapter 60 of this title, “material 1oss’
shall also mean:

(A) attorney’sfees and costs; and
(B) the greater of either:

(i) the gross income or value of the labor performed for the
offender by the victim; or

(ii) the value of the labor performed by the victim as guaranteed
by the minimum wage and overtime provisions of 21 V.S.A. § 385.

* * *

Sec. 8. 13V.S.A. § 3255 isamended to read:
§3255. EVIDENCE

(@) In aprosecution for a crime defined in this chapter and in sections 2601
and 2602 of this title, for human trafficking or aggravated human trafficking
under chapter 60 of this title, or for abuse of an a vulnerable adult under
chapter 28 of thistitle or chapter 69 of Title 33:

(1) Neither opinion evidence of, nor evidence of the reputation of the
complaining witness' sexual conduct shall be admitted.

(2) Evidence shall be required asit is for al other criminal offenses and
additional corroborative evidence heretofore set forth by case law regarding
sexual assault shall no longer be required.

(3) Evidence of prior sexual conduct of the complaining witness shall
not be admitted; provided, however, where it bears on the credibility of the
complaining witness or it is material to a fact at issue and its probative value
outweighsiits private character, the court may admit:

(A) Evidence of the complaining witness past sexual conduct with
the defendant;
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(B) Evidence of specific instances of the complaining witness' sexual
conduct showing the source of origin of semen, pregnancy or disease;

(C) Evidence of specific instances of the complaining witness' past
false allegations of violations of this chapter.

(b) In aprosecution for a crime defined in this chapter and in a prosecution
pursuant to sections 2601 and 2602 of this title, for human trafficking or
aggravated human trafficking under chapter 60 of this title, or for abuse or
exploitation of an a vulnerable adult under subsection 6913(b) of Title 33, if a
defendant proposes to offer evidence described in subdivision (a)(3) of this
section, the defendant shall prior to the introduction of such evidence file
written notice of intent to introduce that evidence, and the court shall order an
in camera hearing to determine its admissibility. All objections to materiality,
credibility and probative value shall be stated on the record by the prosecutor
at the in camera hearing, and the court shall rule on the objections forthwith,
and prior to the taking of any other evidence.

(c) Inaprosecution for a crime defined in this chapter and in sections 2601
and 2602 of thistitle or for human trafficking or aggravated human trafficking
under chapter 60 of this title, if the defendant takes the deposition of the
complaining witness, questions concerning the evidence described in
subdivisions (a)(1) and (3) of this section shall not be permitted.

Sec. 9. 13V.S.A. §5401 is amended to read:
8§5401. DEFINITIONS

* * *

(10) “Sex offender” means:

(A) A person who is convicted in any jurisdiction of the United
States, including a state, territory, commonwealth, the District of Columbia, or
military, federal, or tribal court of any of the following offenses:

() sexual assault as definedin 13 V.S.A. § 3252.
(i) aggravated sexual assault as defined in 13 V.S.A. § 3253.
(i) lewd and lascivious conduct as defined in 13 V.S.A. § 2601.

(iv) sexual abuse of a vulnerable adult as defined in 13 V.S.A.
§ 1379.

(v) second or subsequent conviction for voyeurism as defined in
13 V.S.A. § 2605(b) or (c).

(vi) kidnapping with intent to commit sexual assault as defined in
13 V.SA. 8 2405(a)(1)(D).
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(vii) aggravated sexual assault of a child in violation of
section 3253a of thistitle; and

(viii) human trafficking in violation of subdivisions
2652(a)(1)—4) of thistitle;

(ix) _aggravated human trafficking in violation of subdivision
2653(a)(4) of thistitle; and

(x) afedera conviction in federal court for any of the following

offenses:
(I) Sex trafficking of children as defined in 18 U.S.C. § 1591.
(I1) Aggravated sexua abuse as defined in 18 U.S.C. § 2241.
(111 Sexual abuse as defined in 18 U.S.C. § 2242.
(IV) Sexua abuse of a minor or ward as defined in 18 U.S.C.
§2243.
(V) Abusive sexua contact as defined in 18 U.S.C. § 2244.
(V1) Offensesresulting in death as defined in 18 U.S.C. § 2245,
(VI1) Sexua exploitation of children as defined in 18 U.S.C.
§2251.
(V1) Seling or buying of children as defined in 18 U.S.C.
§2251A.

(IX) Material involving the sexua exploitation of minors as
defined in 18 U.S.C. § 2252.

(X) Materia containing child pornography as defined in
18 U.S.C. § 2252A.

(X1) Production of sexually explicit depictions of a minor for
import into the United States as defined in 18 U.S.C. § 2260.

(XI1) Transportation of a minor for illegal sexua activity as
defined in 18 U.S.C. § 2421.

(XI1T) Coercion and enticement of a minor for illegal sexua
activity asdefined in 18 U.S.C. § 2422

(XIV) Transportation of minors for illegal sexual activity,
travel with the intent to engage in illicit sexual conduct with a minor, and
engaging in illicit sexua conduct in foreign places as defined in 18 U.S.C.
§2423.
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(XV)  Transmitting information about a minor to further
criminal sexua conduct as defined in 18 U.S.C. § 2425.

(XVI1) Trafficking in persons as defined in 18 U.S.C. sections
2251-2252(a), 2260, or 2421-2423 if the violation included sexua abuse,
aggravated sexual abuse, or the attempt to commit aggravated sexual abuse.

h9g(xi) an attempt to commit any offense listed in this
subdivision (A).

* % %
Sec. 10. 13 V.S A. 8 5411ais amended to read:
85411a. ELECTRONIC POSTING OF THE SEX OFFENDER REGISTRY

(@ Notwithstanding 20 V.S.A. 88 2056a-2056e, the department shall
electronicaly post information on the Internet in accordance with
subsection (b) of this section regarding the following sex offenders, upon their
release from confinement:

(1) Sex offenders who have been convicted of:
(A) Aggravated sexual assault of achild (13 V.S.A. § 3253a).
(B) Aggravated sexual assault (13 V.S.A. 8 3253).
(C) Sexua assault (13V.SA. §3252).

(D) Kidnapping with intent to commit sexua assault (13 V.SA.
§ 2405(a)(1)(D)).

(E) Lewd or lascivious conduct with child (13 V.S.A. § 2602).

(F) A second or subsegquent conviction for voyeurism (13 V.SA.
§ 2605(b) or (c)).

(G) Slave traffic if a registrable offense under subdivision
5401(10)(B)(iv) of thistitle (13 V.S.A. § 2635).

(H) Sex trafficking of children or sex trafficking by force, fraud, or
coercion (13 V.S.A. § 2635a).

(I) Sexuad exploitation of aminor (13 V.S.A. § 3258(b)).

(J) Any offense regarding the sexua exploitation of children (chapter
64 of thistitle).

(K) Sexual abuse of avulnerable adult (13 V.S.A. § 1379).

(L) Human trafficking as defined in subdivisions 2652(a)(1)—(4) of
thistitle.




1453 MONDAY, MAY 02, 2011

(M)  Adggravated human trafficking as defined in subdivision
2653(a)(4) of thistitle.

(N) A federa conviction in federal court for any of the following
offenses:

(i) Sex trafficking of children asdefined in 18 U.S.C. § 1591.

(i) Aggravated sexual abuse asdefined in 18 U.S.C. § 2241.

(iii) Sexual abuse as defined in 18 U.S.C. § 2242.

(iv) Sexua abuse of a minor or ward as defined in 18 U.S.C.

§2243.

(v) Abusive sexual contact asdefined in 18 U.S.C. § 2244.

(vi) Offensesresulting in death as defined in 18 U.S.C. § 2245.

(vii) Sexua exploitation of children as defined in 18 U.S.C.
§ 2251.

(viii) Selling or buying of children as defined in 18 U.S.C.
§2251A.

(ixX) Materia involving the sexua exploitation of minors as
defined in 18 U.S.C. § 2252.

(x) Materia containing child pornography as defined in 18 U.S.C.
§ 2252A.

(xi) Production of sexually explicit depictions of a minor for
import into the United States as defined in 18 U.S.C. § 2260.

(xii) Transportation of a minor for illegal sexua activity as
defined in 18 U.S.C. § 2421.

(xiii) Coercion and enticement of a minor for illegal sexud
activity asdefined in 18 U.S.C. § 2422.

(xiv) Transportation of minors for illegal sexual activity, travel
with the intent to engage iniillicit sexual conduct with aminor, and engaging in
illicit sexual conduct in foreign places as defined in 18 U.S.C. § 2423.

(xv) Transmitting information about a minor to further crimina
sexual conduct as defined in 18 U.S.C. § 2425.

(xvi) Trafficking in persons as defined in 18 U.S.C. sections
2251-2252(a), 2260, or 2421-2423 if the violation included sexual abuse,
aggravated sexual abuse, or the attempt to commit aggravated sexual abuse.
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M(O) An adtempt to commit any offense listed in this
subdivision (8)(1).

* % *

Sec. 11. STATE'SATTORNEY S, FORFEITURE ATTORNEY; REPORT

On or before January 15, 2012, the department of state's attorneys and
sheriffs shall report to the genera assembly a plan for funding and hiring a
forfeiture attorney in this state.

Sec. 12. 13 V.S.A. 8 5322 is added to read:
§5322. CONFIDENTIALITY

When responding to a request for public records, or on any state website or
state payment report, the state of Vermont shall not disclose to the public the
name or any other identifying information, including the town of residence or
the type or purpose of the payment, of an applicant to the victim's
compensation program, a victim named in a restitution judgment order, or a
recipient of the domestic and sexua violence survivors transitiona
employment program.

Sec. 13. 13 V.S.A. 8§ 5363 is amended to read:
§5363. CRIMEVICTIMS RESTITUTION SPECIAL FUND

* * *

(d)(1) The restitution unit is authorized to advance up to $10,000.00 to a
victim or to adeceased victim’s heir or legal representative if the victim:

(A) wasfirst ordered by the court to receive restitution on or after
July 1, 2004;

(B) is anatural person or the natural person’s legal representative;
and

(C) has not been reimbursed under subdivision (2) of this subsection.

(2) The restitution unit may make advances of up to $10,000.00 under
this subsection to the following persons or entities:

(A) A victim service agency approved by the restitution unit if the
agency has advanced monies which would have been payable to a victim under
subdivision (1) of this subsection.

(B) A victim who is a natural person or the natural person’s lega
representative in a case where the defendant, before or after an adjudication of
guilt, entersinto a drug court contract requiring payment of restitution.
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(3) An advance under this subsection shall not be made to the
government or to any governmental subdivision or agency.

(4) An advance under this subsection shall not be made to a victim who:

(A) fails to provide the restitution unit with the documentation
necessary to support the victim's claim for restitution; or

(B) violated a crimina law of this state which caused or contributed
to the victim's material |oss.

(5) An advance under this subsection shall not be made for the amount
of cash loss included in arestitution judgment order.

Sec. 14. 13 V.S.A. 8 7043(n) is amended to read:
" . .
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After restitution is ordered and prior to sentencing, the court shall order the

offender to provide the court with full financial disclosure on aform approved
by the court administrator. The disclosure shall include copies of the
offender’s most recent state and federal tax returns. The court shall provide
copies of the form and the tax returns to the restitution unit.

Sec. 15. 13 V.SA. 8 7043(d)(3) is added to read:

(3) An order of restitution may require the offender to pay restitution for
an offense for which the offender was not convicted if the offender knowingly
and voluntarily executes a plea agreement which provides that the offender pay
restitution for that offense.
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Sec. 16. PILOT PROJECT; REPORT

(@) The redtitution unit shall develop and implement a pilot project in
Chittenden County which permits the unit to reguire a crime victim who may
be digible for an advance payment of restitution from the crime victims
restitution specia fund pursuant to section 5363(d) of this title to submit a
request for restitution to the restitution unit prior to sentencing. The unit shall
investigate the victim's reguest and may require that the victim submit
supporting documentation in order to verify the claimed material loss. If the
unit determines that the victim appears to be digible for an advance payment,
the unit shall notify the victim and the court of the amount that appears eligible
to be advanced to the victim from the fund.

(b) The restitution unit shall report the results of the pilot project
established by this section to the senate and house committees on judiciary on
or before January 15, 2012.

Sec. 17. REPEALS

(a) Sec. 9 (repeal of 13 V.S.A. 87282(a)(9), 15 percent assessment on
criminal penalties for the crime victims' restitution special fund) and Sec. 13
(July 1, 2012 effective date of repeal of 13 V.S.A. 8§ 7289(a)(9)) of No. 40 of
the Acts of 2007 are repea ed.

(b) Sec. 27a of No. 1 of the Acts of 2009 (July 1, 2011 sunset of
amendment to Rule 15 of Vermont Rules of Crimina Procedure related to
depositions of minorsin sexual assault cases) is repeal ed.

(c) Sec. 1 (amendment to Rule 15 of Vermont Rules of Criminal
Procedure) and Sec. 5(a) (July 1, 2011 effective date of amendment to Rule 15
of Vermont Rules of Criminal Procedure) of No. 66 of the Acts of the 2009
Adj. Sess. (2010) are repeal ed.

(d) 13 V.S.A. §2635a (sex trafficking of children; sex trafficking of any
person by force, fraud, or coercion) is repea ed.

Sec. 18. EFFECTIVE DATE
This act shall take effect on July 1, 2011.

And that the bill ought to pass in concurrence with such proposal of
amendment.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43.

Thereupon, pending third reading of the bill, Senator Sears moved to amend
the Senate proposal of amendment in Sec.2, 13V.S.A. § 2652(c)(1), by striking
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out subdivision (B) in its entirety and inserting in lieu thereof a new
subdivision (B) to read as follows:

(B) Notwithstanding any other provision of law, a person under the
age of 18 shall be immune from prosecution in the crimina division of the
superior court for a violation of section 2632 of this title (prohibited acts;
prostitution), but may be treated as a juvenile under chapter 52 of Title 33 or
referred to the department for children and families for treatment under chapter
53 of Title 33.

Which was agreed to.

Thereupon, pending third reading of the bill, Senator Flory moved to amend
the Senate proposal of amendment as follows:

First: In Sec. 17, by striking out subsection (a) in its entirety and relettering
the remaining subsections to be a phabetically correct.

Second: By adding a new section to be numbered Sec. 19 to read as
follows:

Sec. 19. Sec. 13 of No. 40 of the Acts of 2007 is amended to read:
Sec. 13. EFFECTIVE DATE
Sec. 9 of this act shall take effect on duby-1-2012 July 1, 2014.
Which was agreed to.
Thereupon, third reading of the bill was ordered.
Recess

On motion of Senator Campbell the Senate recessed until the fall of the
gavel.

Called to Order
The Senate was called to order by the President.
Rules Suspended; Proposal of Amendment; Third Reading Ordered
H. 56.

Pending entry on the Calendar for notice, on motion of Senator Campbell,
the rules were suspended and Senate bill entitled:

An act relating to the Vermont Energy Act of 2011.
Was taken up for immediate consideration.
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Proposals of Amendment; Third Reading Ordered
H. 56.

Senator Lyons, for the Committee on Natural Resources and Energy, to
which was referred House bill entitled:

An act relating to the Vermont Energy Act of 2011.

Reported recommending that the Senate propose to the House to amend the
bill asfollows:

First: In Sec. 1, 30 V.SAA. 8§ 219a (self-generation and net metering), in
subsection (h) (electric company obligations), in subdivision (1)(K)(i), in the
first sentence, by striking out the following: “paid” and inserting in lieu thereof
the following: charged

Second: In Sec. 11, 30 V.S.A. 88009, by striking out subdivision (f)(1) in
its entirety and inserting in lieu thereof a new subdivision (f)(1) to read as
follows:

(1) The SPEED facilitator shall purchase the basel oad renewable power,
and the electricity purchased and any associated costs shall be alocated by the
SPEED facilitator to the Vermont retail electricity providers based on their pro
rata share of total Vermont retail KWh sales for the previous calendar year, and
the Vermont retail el ectricity providers shall accept and pay those costs.

Third: By adding a new section to be numbered Sec. 20ato read as follows:
* * * \Woody Biomass Heating; Energy Efficiency * * *
Sec. 20a. FINDINGS; INTENT; WOODY BIOMASS HEATING
(a) The general assembly finds that:

(1) Installation of woody biomass heating systems will provide multiple
benefits to Vermont homes, businesses, and the Vermont economy.

(2) _These benefits will include reducing Vermont’s dependence on
foreign oil and other fossil fuels, supporting locally harvested fuel resources,
reducing _emissions of greenhouse gases, and supporting local biomass
equipment and fuel manufacturers and distributors.

(3) These benefits also will include the retention and potential expansion
of significant in-state economic resources that would otherwise flow out of the
state and the nation.

(b) The general assembly intends to clarify that an energy efficiency entity
appointed pursuant to 30 V.S.A. 8§ 209(d)(2) that delivers enerqy efficiency
services to heating and fuel process consumers in Vermont is fully authorized
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to offer incentives for instalation of woody biomass heating systems in a
manner that promotes deployment of such systems.

Fourth: By adding a new section to be numbered Sec. 20b to read as
follows:

Sec. 20b. 30 V.S.A. § 209(d)(7) and (8) are amended to read:

(7) Net revenues above costs associated with payments from the New
England Independent System Operator (ISO-NE) for capacity savings resulting
from the activities of the energy efficiency utility designated under subdivision
(2) of this subsection shal be deposited into the electric efficiency fund
established by this section and be used by the entity appointed under
subdivision (2) of this subsection to deliver fossifuel heating and process-fuel
energy efficiency services to Vermont heatig-ang-process-fuel consumers of
such fuel on a whole-buildings basis to help meet the state’s building
efficiency goals established by 10 V.S.A. § 581. In delivering such services
with respect to heating systems, the entity shall give priority to incentives for
the installation of woody biomass heating systems and shall have a goa of
offering an incentive that is equal to 25 percent of the installed cost of such a
system. For the purpose of this subdivision (7), “woody biomass’ means
organic nonfossil material from trees or woody plants constituting a source of
renewabl e energy within the meaning of subdivision 8002(2) of thistitle.

(8) Effective January 1, 2010, such revenues from the sale of carbon
credits under the cap and trade program as provided for in section 255 of this
title shall be deposited into the eectric efficiency fund established by this
section. Such revenues shall be used by the entity appointed under subdivision
(2) of this subsection to support delivery of the services described in
subdivision (7) of this subsection.

Fifth: By adding anew section to be numbered Sec. 20c to read as follows:
Sec. 20c. 30 V.S.A. § 255 is amended to read:

§ 255. REGIONAL COORDINATION TO REDUCE GREENHOUSE
GASES

* * %

(d) Appointment of consumer trustees. The public service board, by rule,
order, or competitive solicitation, may appoint one or more consumer trustees
to receive, hold, bank, and sell tradable carbon credits created under this
program. Trustees may include Vermont electric distribution utilities, the
fiscal agent collecting and disbursing funds to support the statewide efficiency
utility, or afinancial institution or other entity with the expertise and financia
resources to manage a portfolio of carbon credits for the long-term benefit of



1461 MONDAY, MAY 02, 2011

Vermont energy consumers. Fifty percent of the net proceeds above costs
from the sale of carbon credits shall be deposited into the fuel efficiency fund
established under section 203a of this title. These funds shall be used to
provide expanded fossil fuel energy efficiency services to residential
consumers who have incomes up to and including 80 percent of the median
income in the state. The remaining 50 percent of the net proceeds above costs
shal be deposited into the electric efficiency fund established under
subdivision 209(d)(3) of this title. These funds shall be used by the entity or
entities appointed under subdivision 209(d)(2) of this title to help meet the
building efficiency gods established under 10 V.SAA. § 581 by delivering
fossfuel heating and process-fuel energy efficiency services to Vermont
heating-and-precess-fuel consumers who use such fuel and are businesses or
are residential consumers whose incomes exceed 80 percent of the median
incomein the state.

Sixth: By adding anew section to be numbered Sec. 20d to read as follows:
* * * Building Energy Disclosure; Working Group * * *
Sec. 20d. WORKING GROUP ON BUILDING ENERGY DISCLOSURE

(@) Creation of working group. There is created a working group on
building energy disclosure to study whether and how to require disclosure of
the energy efficiency of commercial and residential buildings in order to make
data on building energy performance visible in the marketplace for readl
property and inform the choices of those who may purchase or rent such

property.

(b) Membership. The building energy disclosure working group (the
working group) shall be composed of the following members:

(1) A member of the senate appointed by the committee on committees.

(2) A member of the house appointed by the speaker of the house.

(3) The commissioner of public service or designee.

(4) The secretary of commerce and community development or
designee.
(5) A real estate broker licensed in Vermont appointed by the governor

from a list of three names recommended by the Vermont association of
reators.

(6) A representative of an entity appointed pursuant to 30 V.SA.
8§ 209(d)(2) to deliver energy efficiency services to multiple utility service
territories, designated by the entity.
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(7) A rea estate appraiser licensed in Vermont appointed by the
overnor.

(8) A building construction contractor appointed by the governor.

(9) A representative of the Vermont homebuilders and remodelers
association designated by the association.

(10) A person who is an accredited provider of energy rating services
under the process adopted by the department of public service pursuant to
21 V.S.A. 8 267, appointed by the governor.

(11) A person with expertise in _energy policy appointed by the
governor.

(12) A person who is an active member of alocal energy committee that
is part of the Vermont energy and climate action network, appointed by the
qgovernor from alist of three names recommended by that network.

(13) A representative of afinancial institution appointed by the governor
from a list of three names submitted by the Vermont bankers association and
the association of Vermont credit unions.

(14) A representative of the Vermont housing finance agency des gnated
by the agency.

(c)  Structure; decision-making. The working group shall elect two
co-chairs from its membership, one of whom shall be a legisative member.
The provisions of 1 V.S.A. § 172 (joint authority to three or more) shall apply
to the meetings and decision-making of the working group.

(d) Issues. Theworking group shall consider the following:

(1) Whether there should be reguirements to disclose building energy
performance, that is, to disclose the energy use of buildings in a standardized
manner that allows comparison and assessment of energy use among multiple

buildings.
(2) Requirements for disclosure of building energy performance that

have been adopted in other jurisdictions and model codes or statutes that have
been published relating to such disclosure.

(3)_If requirements to disclose building energy performance as described
in subdivision (1) of this subsection were to be adopted:

(A) To whom should such disclosure be made (e.q., prospective
buyers, prospective renters, the genera public, the state).

(B) When such disclosure, if any, should be required (e.q., time of
offer for sale, execution of contract for sale, at regular intervals).
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(C)  Which properties, if any, should be exempt from such
reguirements.

(D) For which markets (e.q., residential property, commercial
property, purchase of property, rental of property) such disclosure, if any,
should be required, and whether there should be a phase-in of any reguirements
for disclosure.

(E) What type or types of building energy ratings and audits should
be employed.

(F) Whether the state should subsidize the cost of energy audits (e.q.,
for low income housing) and what sources of funding would be used to support
the subsidy.

(4) Any other issue relevant to the question of disclosing building
enerqy performance as described in subdivision (1) of this subsection.

(e) Report. On or before December 15, 2011, the working group shall
submit to the genera assembly its recommendation on whether the state of
Vermont should adopt requirements on disclosure of building energy
performance and recommended legislation on such disclosure if the general
assembly were to choose to adopt such requirements.

(f) Assistance. For the purpose of its study of the issues identified in
subsection (d) of this section and the preparation of its recommendation
pursuant to subsection (e) of this section on whether the state should adopt
reguirements on building energy performance, the working group shall have
the administrative, technical, and legal assistance of the department of public
service and of the agency of commerce and community development. For the
purpose of scheduling meetings and preparing its recommended legislation
pursuant to subsection (€) of this section, the working group shall have the
assistance of the office of legidative council.

(q) Mestings; term of working group; reimbursement. The working group
may meet no more than four times during adjournment of the genera
assembly, and shall cease to exist on July 1, 2012.

(h) Reimbursement. For attendance at meetings during adjournment of the
general assembly, legidative members of the working group shall be entitled to
compensation and reimbursement for expenses as provided in 2 V.S.A. 8 406;
and other members of the working group who are not employees of the state of
Vermont shall be reimbursed at the per diem rate set in 32 V.S.A. § 1010. The
costs of reimbursement of members of the working group who are not
legislative members shall be alocated among the budgets of the department of
public service and the agency of commerce and community development.
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(i) Appointments. Within 30 days of this section’s effective date, each
entity required to submit a list of names to the governor pursuant to subsection
(b) of this section shal make such submission. Within 60 days of this
section’s effective date, the appointing or designating authority shall appoint or
designate each member of the working group under subsection (b) of this
section and shall report the member so appointed or designated to the office of
legidative council.

Seventh: By adding a new section to be numbered Sec. 20e to read as
follows:

* * * Energy Planning * * *
Sec. 20e. ENERGY PLAN

(@) The genera assembly finds that the department of public service is
presently in the process of updating the eectrical energy and comprehensive
enerqy plans issued pursuant to 30 V.S.A. 88 202 and 202b, with an intent to
reissue such plans in October 2011.

(b) In the first update immediately following the effective date of this
section by the department of public service of the plans described in subsection
(a) of this section, the department shall consider each of the following:

(1) After considering the report of the public service board required by
Sec. 13 of No. 159 of the Acts of the 2009 Adj. Sess. (2010), whether the best
interests of the state are served by implementing a renewabl e portfolio standard
(RPS) or by continued use and potential expansion of the Sustainably Priced
Energy Enterprise Development (SPEED) Program under 30 V.S.A. § 8005;
whether, should an RPS come into effect in the state, energy efficiency should
be aresource that could be used to satisfy an RPS; and whether there should be
tiers of resources used to satisfy an RPS based on the characteristics and
qualities of the resources, such as the environmenta impacts of their
procurement, siting, or use. In the event that, due to the timing of the public
service board’ s report, the department is unable to consider the matters in this
subdivision (1) in the energy plan it intends to issue in October 2011, the
department may propose any relevant recommendations in an addendum to the
energy plan issued on or before January 15, 2012.

(2) The relationship of energy use and land use, including land devoted
now or in the future to cultivating biomass energy resources and the
interrel ationship among modes of transportation (such as single-occupancy or
low efficiency vehicles), energy consumption, and settlement patterns.

(3) The work of the agency of agriculture, food and markets on 25 x 25,
which may include:
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(A) The cultivation of land for biomass enerqgy resources in a manner
that is carbon-neutral or carbon-negative, that is, a net reduction in carbon
emissions over the life cycle of the cultivation, harvesting, and use of such
IESOUrCes.

(B) The use of buffer zones on properties to counter the carbon
impacts of fossil fuel use or to cultivate land for biomass energy resources and
on potentia incentives to encourage landowners to set aside such buffer zones.

(C) The use of grass as a source of energy.

(D) Enerqgy end uses of biomass in the state, including residential
heating and transportation.

(4) The appropriate energy conversion efficiency requirements that
should be applicable to woody biomass energy plants, with particular emphasis
on encouraging woody biomass for combined heat and power applications.

(5) The potential development of aland capability map for the purpose
of guiding and accomplishing coordinated, efficient, and environmentally and
economically sound development of renewable energy plants in the date,
including particularly wind and woody biomass enerqy generation plants and
any recommendations concerning the siting of wind energy plants to assure
adequate protection of ridgeline environments.

(6) Obtaining additional funds from available sources to be used within
the clean energy development fund (CEDF) established under 10 V.S.A.
8 6523 to establish one or more revolving loan funds to support the purposes of
the CEDF and of increasing the use of existing CEDF moneys to support such
revolving loan funds.

(7)___Citizen participation in_decision-making on_energy generation
projects, including mechanisms in other states for so-called “intervenor
funding” with respect to participation in permit processes for proposed €l ectric
generation plants and of the advantages and disadvantages of adopting in
Vermont a system for funding intervenor participation in permit processes for

such plants.

(8) Mechanisms to assure that electric_energy consumers receive the
benefits of so-called “smart grid” technology, aso known as advanced
metering infrastructure, taking into consideration the reports and orders
previously issued by the public service board on such technology.

(9) The residentia building and commercia building energy standards
required to be adopted pursuant to 21 V.S.A. 88 266 and 268, including their
adeguacy in advancing the efficient use of energy and in reducing carbon
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impacts, including consideration of incentives or other means to encourage
enerqy-efficient upgrades of rental property.

(10) Measuresto control or mitigate the effects of fuel price volatility on
Vermonters, including heating, process, and transportation fuel, including the
role of entities appointed pursuant to Title 30 to deliver energy efficiency
services to heating and process-fuel consumers and to consumers of electric

energy.

(11) Development of a timeline for full implementation of the
recommendations issued in October 2007 by the Governor's Commission
onClimate Change pursuant to executive order no. 10-33 dated
December 5, 2005.

(c) In making any recommendations concerning woody biomass, the
department of public service shall consider the 2011 interim report of the
biomass energy development working group filed pursuant to No. 37 of the
Acts of 2009.

(d) In this section:

(1) “Biomass’ means organic nonfossil material of biological origin
constituting a source of renewable energy.

(2) “Renewable enerqy” shall have the same meaning as under
30 V.S.A. 8 8002(2).

Eighth: By adding a new section to be numbered Sec. 20f to read as
follows:

* * * Energy Efficiency; Street Lighting * * *
Sec. 20f. 30 V.S.A. § 218(g) is added to read:

(q) Each company subject to the public service board’s jurisdiction that
distributes electrical energy shall have in place a rate schedule for street
lighting that provides an option under which efficient streetlights, including
light-emitting diode (LED) lights, are installed on company-owned fixtures.
These rate schedules also shall include a separate option under which
customers may own street lighting and install efficient streetlights, including
LED lights, on customer-owned fixtures.

Ninth: By adding a new section to be numbered Sec. 20g to read as
follows:

Sec. 20g. RATE SCHEDULES, STREET LIGHTING; IMPLEMENTATION

No later than 60 days after the effective date of this section, each company
subject to the public service board's jurisdiction that distributes electrical
energy shall file with the public service board a proposed modification to its
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rate schedules that complies with Sec. 20f of this act, 30 V.SA. § 218(q).
However, a company shall not be required to file such a proposed modification
if its rate schedules, as of the date on which such filing is due, include an
approved street lighting rate schedule that complies with Sec. 20f of this act,
30V.S.A. §218(q).

Tenth: In Sec. 21 (effective dates), in subsection (b) (sections effective on
passage), at the end of the subsection, by inserting a new subdivision to be
numbered subdivision (4) to read as follows:

(4) Secs. 20athrough 20g of this act.

And that the bill ought to pass in concurrence with such proposas of
amendment.

Senator MacDonald, for the Committee on Finance, to which the bill was
referred, reported recommending that the Senate propose to the House that the
bill be amended as recommended by the Committee on Natural Resources and
Energy with the following amendments thereto:

First: In Sec. 2 (implementation; retroactive application), in subsection (e),
in the second sentence, after the following: “the board is authorized to” by
striking out the following “and shall”

Second: In Sec. 5, 30 V.SA. 8§ 248 (new gas and electric purchases,
investments, and facilities; certificate of public good), at the end of the section,
after the ellipsis, by inserting the following:

(c)(1) Except as otherwise provided in subdivision (j)(3) of this section, in
the case of a municipal plant or department formed under local charter or
chapter 79 of this title or a cooperative formed under chapter 81 of this title,
any proposed investment, construction or contract which is subject to this
section shall be approved by a majority of the voters of a municipality or the
members of a cooperative voting upon the question at a duly warned annual or
special meeting to be held for that purpose. However, in the case of a
cooperative formed under chapter 81 of this title, an investment in or
construction of an in-state electric transmission facility shall not be subject to
the requirements of this subsection if the investment or construction is solely
for reliability purposes and does not include new construction or upgrades to
serve anew generation facility.

(2) The municipal department or cooperative shall provide to the voters
or members, as the case may be, written assessment of the risks and benefits of
the proposed investment, construction, or contract which were identified by the
public service board in the certificate issued under this section. The municipal
department or cooperative also may provide to the voters an assessment of any
other risks and benefits.
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* * %

Third: In Sec. 11, 30 V.S.A. 8 8009 (baseload renewable power portfolio
requirement), in subsection (d), in the fourth sentence, after the following:
“obtain from a” by striking out the following: “new”

Fourth: In Sec. 11, 30 V.S.A. 8 8009 (baseload renewable power portfolio
requirement), by adding a new subsection to be subsection (i) to read as
follows:

(i) The state and its instrumentalities shall not be liable to a plant owner or
retail electricity provider with respect to any matter related to the baseload
renewable power portfolio requirement or a plant used to satisfy such
requirement, including costs associated with a contract related to such a plant
or any damages arising from the breach of such a contract, the flow of power
between a plant and the electric grid, or the interconnection of a plant to
that grid. For the purpose of this section, the board and the SPEED facilitator
constitute instrumentalities of the state.

Fifth: By adding 10 new sections to be numbered Secs. 18a through 18] to
read as follows:

* * * Property Assessed Clean Energy * * *
Sec. 18a. 24 V.S.A. § 3255 is amended to read:
8§ 3255. COLLECTION OF ASSESSMENTS; LIENS

(@) Specia assessments under this chapter shall constitute a lien on the
property against which the assessment is made in the same manner and to the
same extent as taxes assessed on the grand list of a municipality, and all
procedures and remedies for the collection of taxes shal apply to specid
assessments.

(b) Notwithstanding subsection (a) of this section, alien for an assessment
under subchapter 2 of this chapter shall be subordinate to all liens on the
property in existence at the time the lien for the assessment is filed on the land
records, shall be subordinate to afirst mortgage on the property recorded after
such filing, and shall be superior to any other lien on the property recorded
after such filing. In no way shall this subsection affect the status or priority of
any municipal lien other than alien for an assessment under subchapter 2 of

this chapter.
Sec. 18b. REDESIGNATION

24 V.S.A. chapter 87, subchapter 2 is redesignated to read:
Subchapter 2. Property-Assessed Clean Energy Assessments
Sec. 18c. 24 V.S.A. § 3261 is amended to read:
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§ 3261. PROPERTY-ASSESSED CLEAN ENERGY ASSESSMENT
DISTRICTS; APPROVAL OF VOTERS

(a)(1) _In this subchapter, “district” means a property-assessed clean energy
district.

(2) The legidative body of a town, city, or incorporated village may
submit to the voters of the municipality the question of whether to designate
the municipality as a property-assessed clean energy assessment district. In a
clean-energy-assessment district, only those property owners who have entered
into written agreements with the municipality under section 3262 of this title
would be subject to a specia assessment, as set forth in section 3255 of this
title.

(b) Upon a vote of approval by a mgority of the qualified voters of the
municipality voting at an annual or special meeting duly warned for that
purpose, the municipality may incur indebtedness for or otherwise finance
projects relating to renewable energy, as defined in 30 V.S.A. § 8002(2), or to
eligible projects relating to energy efficiency as defined by section 3267 of this
title, undertaken by owners of real-property dwellings, as defined in Section
103(v) of the federal Truth in Lending Act, within the boundaries of the town,
city, or incorporated village.

Sec. 18d. 24 V.S.A. § 3262 is amended to read:

§3262. WRITTEN AGREEMENTS; CONSENT OF PROPERTY OWNERS;
ENERGY SAVINGSANALYSIS

(8 Upon an affirmative vote made pursuant to section 3261 of this title and
the performance of an energy savings analysis pursuant to subsection (b) of
this section, an owner of real-property a dwelling, as defined in Section 103(v)
of the federal Truth in Lending Act, within the boundaries of a elean-energy
assessment district may enter into a written agreement with the municipality
that shall constitute the owner’s consent to be subject to a special assessment,
as set forth in section 3255 of this title. Entry into such an agreement may
occur only after January 1, 2012 A part|C| patlng MUNICi pallty shaII foIIow
underwriting criteria A
standards-as established by the department of bank| ng, insurance, secunhes
and hedlth care administration, and shall establish other qualifying criteria to
provide an adequate level of assurance that property owners will have the
ability to meet assessment payment obligations. A participating municipality
shall refuse to enter into a written agreement with a property owner who fails
to meet the underwriting or other qualifying criteria.

* * %

(c) A written agreement shall provide that:
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* * %

(2) At Notwithstanding any other provision of law:

(A) At the time of a transfer of property ownership exeepting
including foreclosure, the past due balances of any special assessment under
this subchapter shall be due for payment, but future payments shall continue as
alien on the property.

(B) In the event of a foreclosure action, the past due balances
described in subdivision (A) of this subdivision (2) shall include all payments
on an assessment under this subchapter that are due and unpaid as of the date
the action is filed, and all payments on the assessment that become due after
that date and that accrue up to and including the date title to the property is
transferred to the mortgage holder, the lien holder, or a third party in the
foreclosure action. The person or entity acquiring title to the property in the
foreclosure action shall be responsible for payments on the assessment that
become due after the date of such acquisition.

(3) A participating municipality shall disclose to participating property
owners the each of the following:
(A) The risks associated with participating in the program, including
risks related to the failure of participating property owners to make payments
and the risk of foreclosure.

(B) The provisions of subsection (h) of this section that pertain to
prepayment of the assessment.

(d) A written agreement or notice of such agreement and the analysis
performed pursuant to subsection (b) of this section shall be filed with the clerk
of the applicable municipality for recording in the land records of the that
municipality and shall be disclosed to potential buyers prior to transfer of
property of ownership. Personal financia information provided to a
municipality by a participating property owner or potential participating
property owner shall not be subject to disclosure as set forth in 1 V.SA.
8317(c)(7). If _a notice of agreement is filed instead of the full written
agreement, the notice shal attach the analysis performed pursuant to
subsection (b) of this section and shall include at least each of the following:

(1) The name of the property owner as grantor.

(2) The name of the municipality as grantee.

(3) The date of the agreement.

(4) A legal description of the real property against which the assessment
is made pursuant to the agreement.
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(5) The amount of the assessment and the period during which the
assessment will be made on the property.

(6) A statement that the assessment will remain a lien on the property
until paid in full or released.

(7) _The location at which the original or a true, legible copy of the
agreement may be examined.

(g) l-n—theeaseet Wlth rim,gect to an agreement w%h—tlmeﬂdent—ewne'—ef—a

under thls sectl on:

(1) the assessments to be repaid under the agreement, when calculated

as if they were the repayment of a loan, shall not violate ehapter4-of Fitle 9
9V.SA. 8841a, 43, 44, and 46-50.

(2) the maximum length of time for the owner to repay the lean
assessment shall not exceed 20 years; and

(3) the maximum amount to be repaid for the project, including the
participating property owner’s contribution to the reserve fund under
subsection 3269(c) of this title, shall not exceed $30,000.00 or 15 percent of
the assessed value of the property, whichever isless.

(h) There shall be no penalty or premium for prepayment of the outstanding
balance of an assessment under this subchapter if the balanceis prepaid in full.

Sec. 18e. 24 V.S.A. § 3267 is amended to read:

§ 3267. ELIGIBLE ENERGY EFFICIENCY PROJECTS; ASSISTANCE TO
MUNICIPALITIES

Those entities appointed as energy efficiency utilities under 30 V.S.A.
§ 209(d) shalt:

(1) Shall develop a list of eligible energy efficiency projects and shall
make the list available to the public on or before July 1 of each year; and

(2) Shall provide information concerning implementation of this
subchapter to each municipality, within the area in which the entity delivers
efficiency services, that requests such information, and shall contact each such
municipality that votes to establish a district to offer thisinformation.
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Sec. 18f. 24 V.S.A. 8§ 3268 is amended to read:
§3268. RELEASE OF LIEN

(@ A municipality shal release a participating property owner of the lien
on the property against which the assessment under this subchapter is made
upon:

—FdH full payment of the value of the assessment;-or

{e) Notice of the a release erreinstatement of the a lien for an assessment

under this subchapter shall be filed with the clerk of the applicable
municipality for recording in the land records of the that municipality.

Sec. 18g. 24 V.S.A. § 3269 is amended to read:
§3269. RESERVE FUND

(a) A participating-municipality-may-ereate-a reserve fund is created for use

in paying the past due balances of an assessment under this subchapter in the
event of that there is a foreclosure upon an-assessed the property subject to the
assessment_and the proceeds resulting from the foreclosure are, after all
superior liens have been satisfied, insufficient to pay those past due balances.
The reserve fund shall comply with the provisions of subsections (b) through
(e) of this section and shall be administered by and in the custody of the entity
described in subsection (f) of this section. Each municipality that establishes a
district under this subchapter shall participate in the reserve fund created by
this subsection.

(b) The reserve fund shall be funded by participating property owners at a
level sufficient to provide for the payment of any past due baances en

concomaean alala N alalalalaida ala alan allaTalla N N N a ala

those-assessments described in subdivision 3262(c)(2) of thistitle in the event
of a foreclosure upon a participating property and the costs of administering
the reserve fund and shall only be used to provide for such payment and
administration.

(c) The contribution of each participating property owner to the reserve
fund shall be included in the special assessment applicable to the property and
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shall be subject to section 3255 of this title. From time to time, the
commissioner of banking, insurance, securities, and health care administration
shall determine the appropriate contribution to the fund in accordance with
subsection (d) of this section. A determination by the commissioner under this
subsection shall apply to the reserve fund contribution for an assessment
concerning which a written agreement under section 3262 is signed after the
date of the commissioner’s determination and shall not affect the reserve fund
contribution for an assessment concerning which such an agreement was
signed on or before the date of the commissioner’ s determination.

{b)(d) The reserve fund shall be capitalized in accordance with standards
and procedures approved by the commissioner of banking, insurance,
securities, and health care administration to cover expected foreclosures and
fund administration costs based on good lending practice experience. Interest
earned shall remain in the fund. The administrator of the reserve fund shall
invest and reinvest the moneys in the fund and hold, purchase, sell, assign,
transfer, and dispose of the investments in accordance with the standard of care
established by the prudent investor rule under chapter 147 of Title 9. The
administrator shall apply the same investment objectives and policies adopted
by the Vermont state employees’ retirement system, where appropriate, to the
investment of moneys in the fund.

{€)(e) The municipaity shall disclose in advance to each interested
property owner the amount of that property owner’s required payment into the
reserve fund. Once disclosed, the amount of the reserve fund payment shall
not change over thelife of the assessment.

(f) _An entity appointed under 30 V.S.A. 8 209(d)(2) to deliver energy
efficiency programs to multiple service territories shall administer the reserve
fund created under subdivision (a)(1) of this section.

(1) The entity’s costs of administering the reserve fund shall be
considered costs of operating the districts under section 3263 of thistitle.

(2) In the event of foreclosure on a property that is subject to a specia
assessment and is in adistrict that participates in the reserve fund administered
by the entity, the entity’s obligation shall be to disburse, at the direction of the
municipality, moneys from the reserve fund to apply to the past due balances
of the assessment. In no event shall other moneys received or held by the
entity be available to meet this obligation or the payment of balances on an
assessment.

(3) The entity shall keep an accurate account of all activities and
receipts and expenditures under this subsection. An independent audit of the
reserve fund shall be conducted annualy. The cost of such an audit shall be
considered a cost of administering the reserve fund. Where feasible, the entity
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shall cause this audit to be conducted in conjunction with other independent
audits of its accounts, receipts, and expenditures. An audit conducted under
this subdivision shall be available, on request, to the auditor of accounts and
the commissioners of banking, insurance, securities, and hedth care
administration and of public service.

Sec. 18h. 24 V.S.A. 8 3270 is added to read:
8 3270. STATE PACE RESERVE FUND

(a) The state PACE reserve fund is established to be held in the custody of
and administered by the state treasurer. The purpose of the state PACE reserve
fund shall be to reduce, for those districts for which the entity described in
subsection 3269(f) of this title administers the loss reserve fund, the risk faced
by an investor making an agreement with a municipality to finance such a
district.

(b) The treasurer may invest monies in the fund in accordance with
32V.SA. 8434. All balancesin the fund at the end of the fiscal year shal be
carried forward and shall not revert to the general fund. Interest earned shall
remain in the fund. The treasurer’s annual financial report to the general
assembly under 32 V.S.A. 8 434 shall contain an accounting of receipts,
disbursements, and earnings of the fund.

(c) At the direction of the treasurer, a sum shall be transferred to the fund
from moneys deposited into the energy efficiency fund pursuant to 30 V.S.A.
8 209(d)(7) (net capacity savings payments) and (8) (net revenues from the
sale of carbon credits).

(1)(A) For agiven vear, the sum transferred under this subsection shall

be:

(i) Five percent of the tota amount of those assessments
concerning which owners of red property, in the districts described in
subsection (a) of this section, are expected to enter into written agreements
pursuant to section 3262 of thistitle during the year; and

(ii) Such additional amount, if any, that is necessary to meet the
full amount of payments reasonably expected to be made from the state PACE
reserve fund during that year.

(B) In no event shall the sum transferred under this subsection exceed
the limits on the total amount of funding from the state PACE reserve fund set
forth under subsection (f) of this section.

(2) When directing a transfer under this subsection, the treasurer shall
notify the commissioners of finance and management and of public service, the
chair of the public service board, and the entity described in subsection 3269(f)
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of this title. Monies shall not be disbursed from the state PACE reserve fund
until necessary resources are transferred to the fund.

(d) Moneys deposited to the state PACE reserve fund and any interest on
moneys in that fund shall be used for the sole purpose of paying claims as
described in subsections (€) and (f) of this section. In no event shall any
moneys received or held by the state of Vermont, other than moneys deposited
into the state PACE reserve fund or interest on moneys in that fund, be
available to meet this obligation or the payment of a remaining past due
balance or any other obligation under this subchapter.

() In this section, “remaining past due balance’” means that amount, if any,
of apast due balance on an assessment under this subchapter that exists:

(1) Immediately following foreclosure on a property in a district that
participates in the loss reserve fund administered by the entity described in
subsection 3269(f) of thistitle; and

(2) After the application, to the past due balances of the assessment on
that property, of the proceeds available from the foreclosure, net of superior
liens, and of the assets of that |oss reserve fund.

(f)  The obligation of the state PACE reserve fund shal be to fund
90 percent of a remaining past due balance, upon presentation of a claim and
application acceptable to the treasurer and the entity described in subsection
3269(f) of this title, provided that the total amount of all such funding from
the state PACE reserve fund shall not exceed the smallest of the following:

(1) $1,000,000.00.
(2) The funds available pursuant to subsection (d) of this section.

(3) Five percent of the total of all assessments under this subchapter in
the districts that participate in the loss reserve fund administered by the entity
described in subsection 3269(f) of thistitle.

Sec. 18i. 24 V.S.A. §3271 is added to read:
8§ 3271. MONITORING:; COMPLIANCE; UNDERWRITING CRITERIA

The department of public service created under 30 V.S.A. § 1 shall monitor
and evaluate, for compliance with the underwriting criteria, standards, and
procedures established under subsections 3262(a) (underwriting criteria for
assessments) and 3269(c) and (d) (underwriting standards and procedures; |0ss
reserve fund) of this title, all activities to which those criteria, standards, and
procedures apply that are undertaken by an entity appointed under 30 V.S.A.
8209(d)(2) to deliver energy efficiency programs. The department shal
consult with the department of banking, insurance, securities, and health care
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administration in performing these tasks. The department of public service
may combine its tasks under this section with monitoring and evaluation of an
enerqy efficiency entity conducted pursuant to 30 V.S.A. § 209(d) or (e).

Sec. 18). UNDERWRITING CRITERIA; ADOPTION

On or before December 31, 2011, the commissioner of banking, insurance,
securities, and health care administration shall adopt criteria and standards
pursuant to Sec. 18d of this act, 24 V.SAA. §3262(a), and determine the
participating property owner’s contribution to the loss reserve fund and adopt
standards and procedures pursuant to Sec. 18g of this act, 24 V.S.A. 8 3269(c)
and (d). Prior to adoption, the commissioner of banking, insurance, securities,
and hedth care administration shall consult with the commissioner of public
service concerning the development of such criteria, standards, and procedures.

Sixth: By adding anew section to be numbered Sec. 19ato read as follows:
* * * Propane Regulation * * *
Sec. 19a. 9 V.SA. 8§ 2461b is amended to read:

§ 2461b. REGULATION OF HHQUIHHEB-PETROLEUM-GAS PROPANE
(a8)(1)_In this section:

(A)  “Consumer” means any person who purchases propane for
consumption and not for resale, through a meter or has propane delivered to
one or more storage tanks of 2000 gallons or less.

(B) “Sdler” means a person who sdlls or offers to sell propane to a
consumer.

(2) The attorney genera shall investigate irregularities, complaints, and
unfair or deceptive actsin commerce by sellers ef-guefied-petroleum-gas.

(b) For the purpose of promoting business practices which are uniformly
far to sellers and which protect consumers, the attorney genera shal
promulgate necessary rules and regulations, including—but—ettimited-to;
notice prior to disconnection, repayment agreements, minimum delivery,
discrimination, security deposits and the assessment of fees and charges.

(c)(1) A violation of this section, or arule or regulation promulgated under
this section not inconsistent with this section, shall constitute an unfair and
deceptive act in commerce in violation of section 2453 of thistitle.

(2) No contract for propane services shall contain any provision which
conflicts with the obligations and remedies established by this section or by
any rule or regulation promulgated under this section, and any conflicting
provision shall be unenforceable and void.
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(d) A sdler shall not:
(1) assess a minimum usage fee;

(2) assess afee for propane that is not actually delivered to a consumer;

or

(3) require a consumer to purchase a minimum number of gallons of
propane per year, except as part of a quaranteed price plan that meets the
requirements of section 2461e of thistitle.

() When terminating service to a consumer, a saller shall comply with the
following requirements.

(1(A) If the propane storage tank has been located on the consumer’s
premises, regardless of ownership of the premises, for 12 months or more, the
seller may not assess a fee related to termination of propane service, including
afee

(i) _toremovethe seller’s storage tank from the premises;

(ii) to pump out or restock propane; or

(iii) to terminate service.

(B) If a consumer has received propane service from the sdller for
less than 12 months, any fee related to termination of service may not exceed
the disclosed price of labor and materials.

(2)(A) Within 20 days of the date when the seller disconnects propane
service or _is notified by the consumer in writing that service has been
disconnected, whichever is earlier, the seller shall refund to the consumer the
amount paid by the consumer for any propane remaining in the storage tank,
less any payments due the seller from the consumer.

(B) If the quantity of propane remaining in the storage tank cannot be
determined with certainty, the seller shall, within the 20 days described in
subdivision (2)(A) of this subsection, refund to the consumer the amount paid
by the consumer for 80 percent of the seller’s best reasonable estimate of the
guantity of propane remaining in the tank, less any payments due from the
consumer. The seller shall refund the remainder of the amount due as soon as
the quantity of propane l€ft in the tank can be determined with certainty, but no
later than 14 days after the removal of the tank or restocking of the tank at the
time of reconnection.

(3)(A) Any refund to the consumer shall be by cash, check, direct
deposit, credit to a credit card account, or in the same method or manner of
payment that the consumer, or a third party on the consumer’s behalf, used to
make payments to the seller.




JOURNAL OF THE SENATE 1478

(B) Unless requested by the consumer, a seller shall not provide a
refund in the form of a reimbursement or credit to any account with the sdler.

(4) _If the sdller fails to mail or ddiver a refund to the consumer in
accordance with this subsection, the seller shall within one business day make
a penalty payment to the consumer, in addition to the refund, of $250.00 on the
first day after the refund was due, and $75.00 per day for each day thereafter
until the refund and penalty payment have been mailed or delivered.

(5) Termination of service does not void any guaranteed price plan that
meets the requirements of section 2461e of this title that has not expired by its
own terms.

(f)(1) A seller of propane shall not refuse to deliver propane to a storage
tank owned by a consumer if the consumer provides proof of ownership of the
tank and the seller has conducted a safety check of the tank in accordance with
NFPA 54 (National Fuel Gas Code) and NFPA 58 (Storage and Handling of
Liquefied Petroleum Gas Code) of the National Fire Protection Association
and complies with rules adopted by the attorney general governing propane.

(2) If asdler of propane chooses to finance a consumer’s purchase of a
storage tank, the financing shall be a retail installment sale as provided in
chapter 61 of thistitle.

(g) Nonpayment of the following charges may be the only basis for an
interruption or disconnection of service: propane, leak or pressure test, safety
check, restart of equipment, after-hours delivery, special trip for delivery, and
meter read.

Seventh: By striking out Sec. 20 (utility payment; credit or debit card;
report) and inserting in lieu thereof a new section to be numbered Sec. 20 to
read as follows:

Sec. 20. UTILITY BILL PAYMENT; CREDIT OR DEBIT CARD; REPORT

On or before January 15, 2012, the commissioner of public service shall
submit to the genera assembly a report on whether, in the commissioner’'s
opinion, it isin the public interest for the cost of service of a company subject
to jurisdiction under 30 V.S.A. 8 203 to include fees and expenses incurred by
the company in accepting payments from customers of retail charges by credit
or debit card. In the report, the commissioner shall consider and discuss the
advantages and disadvantages of including these fees and expenses in _a
company’s cost of service, including the extent to which alowing inclusion of
such fees and expenses may avoid or reduce costs that would otherwise be
incurred by the company; shall quantify on a statewide basis the expected cost
impacts of requiring al ratepayers to bear the cost of these fees and expenses,
including the amount, if any, of cross-subsidy that would occur from customers
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who do not pay utility bills by credit or debit card to customers who do pay
utility bills by credit or debit card; and shall propose a draft statute or a
statutory amendment to effect the commissioner’ s recommendation.

Eighth: By striking out Sec. 20b in its entirety and inserting in lieu thereof
anew section to be numbered Sec. 20b to read as follows:

Sec. 20b. 30 V.S.A. § 209(d)(7) and (8) are amended to read:

(7) Net revenues above costs associated with payments from the New
England Independent System Operator (ISO-NE) for capacity savings resulting
from the activities of the energy efficiency utility designated under subdivision
(2) of this subsection shal be deposited into the electric efficiency fund
established by this section and. Any such net revenues not transferred to the
state PACE reserve fund under 24 V.S.A. § 3270(c) shall be used by the entity
appointed under subdivision (2) of this subsection to deliver fessH-fuel heating
and processfuel energy efficiency services to Vermont heating—and
proeess-fuel consumers of such fuel on a whole-buildings basis to help meet
the state’s building efficiency goas established by 10 V.SA. 8 581. In
delivering such services with respect to heating systems, the entity shall give
priority to incentives for the installation of woody biomass heating systems
and shall have a goa of offering an incentive that is equal to 25 percent of the
installed cost of such a system. For the purpose of this subdivision (7),
“woody biomass’ means organic nonfossil material from trees or woody plants
constituting a source of renewable energy within the meaning of subdivision
8002(2) of thistitle.

(8) Effective January 1, 2010, such net revenues above costs from the
sadle of carbon credits under the cap and trade program as provided for in
section 255 of this title shall be deposited into the electric efficiency fund
established by this section. Such revenues shal be used by the entity
appointed under subdivision (2) of this subsection to support delivery of the
services described in subdivision (7) of this subsection.

Ninth: In Sec. 20d (working group on building energy disclosure), in
subsection (b) (membership), at the end of the subsection, by inserting two
new subdivisions to be numbered subdivisions (15) and (16) to read as follows:

(15) A member of the Vermont Bar Association with experience in the
conveyance of real property designated by the association.

(16) A representative of the heating service industry designated by the
Vermont Fuel Deders Association.

Tenth: By adding a new section to be numbered Sec. 20h to read as
follows:
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* * * Clean Energy Development Fund; Solar Tax Credits* * *
Sec. 20h. 32 V.S.A. §5930z is amended to read:
§5930z. SOLAR ENERGY TAX CREDIT

* * %

(f) In lieu of a solar energy tax credit certified by the board under this
section, a taxpayer may in accordance with this subsection convert such a
credit into a grant to the taxpayer from the clean energy development fund
established under 10 V.S.A. § 6523.

(1) To qualify for a grant-in-lieu-of-credit under this subsection, the
taxpayer shall comply with the provisions of this subsection and subdivision
(c)(1) (solar plant of 2.2 MW or less) or (2) (solar plant of 150 kW or less) of
this section. However, in the case of a taxpayer who complies with the
provisions of this subsection and of subdivision (c)(1) of this section except for
subdivision (€)(1)(C) (commissioning by Sep. 1, 2011), the taxpayer may
qualify for such a grant if, by September 1, 2011, construction begins on the
plant in accordance with Sec. IV.C (beginning of construction) of “Payments
for Specified Enerqgy Property in Lieu of Tax Credits under the American
Recovery and Reinvestment Act of 2009” issued by the U.S. Department of the
Treasury, Office of the Fiscal Assistant Secretary, as revised April 2011.

(2) The dollar amount of a grant-in-lieu-of-credit under this subsection
shall be the lesser of the following:

(A) 50 percent of the dollar amount of the credit as contained in the
certification issued by the board to the taxpayer.

(B) 15 percent of the actual costs of the plant.

(3) _No later than 30 days after the effective date of this subdivision (2),
the clean energy development fund shall provide notice of this option to obtain
a_ grant-in-lieu-of-credit to al taxpayers for which the clean energy
development board has certified tax credits under this section.

(4) On or before August 1, 2011, a taxpayer to which the board has
issued a certification of a solar energy tax credit under this section shall submit
to the fund the taxpayer's reguest, if any, to obtain a grant-in-lieu-of-credit
under this subsection.

(5) To ataxpayer making a timely request under subdivision (4) of this
subsection, a grant-in-lieu-of-credit shall be paid from the clean energy
devel opment fund within 30 days of:

(A) The date on which the taxpayer provides proof to the clean
energy development fund that the plant for which the taxpayer seeks a
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grant-in-lieu-of-credit _under this subsection has received from the U.S.
Department of the Treasury, pursuant to 26 U.S.C. 88 46 and 48, agrantin lieu
of the federa investment tax credit and proof of the dollar amount of such
federal grant; or

(B) If the taxpayer has not received a grant from the U.S Department
of the Treasury described in subdivision (5)(A) of this subsection, the date on
which the taxpayer provides to the clean energy development fund proof that
the solar energy plant for which the taxpayer seeks a grant-in-lieu-of-credit
under this subsection has been commissioned and proof of the plant’s actua
costs.

(@ On aregular basis, the department shall notify the treasurer and the
clean energy development board of solar energy tax credits claimed pursuant to
this section, and the board shall cause to be transferred from the clean energy
development fund to the general fund an amount equal to the amount of solar
energy tax credits as and when the credits are claimed.

{g)(h) The clean energy development board and the department shall
collaborate in implementing the certification of credits under this section.

Eleventh: By adding a new section to be numbered Sec. 20i to read as
follows:

Sec. 20i. GRANT IN LIEU OF CREDIT; TAX TREATMENT

The amount of a clean energy development fund grant made pursuant to
32 V.S.A. §5930z(f) in lieu of a solar energy tax credit certified under
32 V.S.A. 85930z(c) shal not be included as Vermont net income under
32V.S.A. §5811(18) and shall not be included as taxable income under
32V.SA. 85811(21). This section shall apply to tax years 2010, 2011, and
2012.

Twelfth: By adding a new section to be numbered Sec. 20j to read as
follows:

Sec. 20j. 10 V.S.A § 6523 is amended to read:
§6523. VERMONT CLEAN ENERGY DEVELOPMENT FUND

* * %

(c) Purposes of fund. The purposes of the fund shall be to promote the
devel opment and deployment of cost-effective and environmentally sustainable
electric power and thermal energy or geothermal resources—and—emerging
energy-efficienttechnelogies; for the long-term benefit of VVermont consumers,
primarily with respect to renewable energy resources, and the use of combined
heat and power technologies. The fund aso may be used to support natural gas
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vehicles in accordance with subdivision (d)(1)(K) of this section. The genera
assembly expects and intends that the public service board, public service
department, and the state's power and efficiency utilities will actively
implement the authority granted in Title 30 to acquire al reasonably available
cost-effective energy efficiency resources for the benefit of Vermont
ratepayers and the power system.

(d) Expenditures authorized.

* * %

(2) If during a particular year, the

commissioner of public service determines that there is a lack of high value
projects eligible for funding, as identified in the five-year plan, or as otherwise
identified, the elean—energy—development—beard—may commissioner shall
consult with the publie—service clean energy development board, and shall
consider transferring funds to the energy efficiency fund established under the
provisions of 30 V.S.A. § 209(d). Such a transfer may take place only in
response to an opportunity for a particularly cost-effective investment in
energy efficiency, and only as a temporary supplement to funds collected
under that subsection, not as replacement funding.

(3) A grant in lieu of a solar energy tax credit in accordance with
32 V.SA. 8§ 5930z(f). Of any fund moneys unencumbered by such grants, the
first $2.3 million shal fund the small-scale renewable energy incentive
program described in subdivision (1)(E)(ii) of this subsection.

(4) A sum equa to the cost for the 2010 and preceding tax years of the
business solar energy income tax credits authorized in 32 V.S.A. § 88 5822(d)
and 5930z(a), net of any such costs for which a transfer has already been made
under this subdivision and of the cost of any credits in lieu of which the
taxpayer elects to receive a grant, shal be transferred annually from the clean
energy development fund to the general fund.

(e) Management of fund.

() Fhere

by the department of public service to facilitate the development and
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implementation of clean energy resources. The department is authorized to
expend moneys from the clean energy development fund in accordance with
this section. The commissioner of the department shall make all decisions
necessary to implement this section and administer the fund except those
decisions committed to the clean energy development board under this
subsection.  The department shall assure an open public process in the
administration of the fund for the purposes established in this subchapter.

(2) During fisca years after FY 2006, up to five percent of amounts
appropriated to the public service department from the fund may be used for
administrative costs related to the clean energy development fund and-after
iy : . o to the . ’

seven persons appointed in accordance with subdivision (4) of this subsection.

(A)_The clean energy development board shall have decision-making
and approval authority with respect to the plans, budget, and program designs
described in subdivisions (7)(B)—(D) of this subsection. The clean energy
development board shall function in an advisory capacity to the commissioner
on all other aspects of this section’ s implementation.

(B) During a board member’s term and for a period of one year after
the member |eaves the board, the clean energy development fund shall not
make any award of funds to and shall confer no financial benefit on a company
or_corporation of which the member is an employee, officer, partner,
proprietor, or board member or of which the member owns more than
10 percent of the outstanding voting securities. This prohibition shall not
apply to afinancia benefit that is available to any person and is not awarded
on acompetitive basis or offered only to alimited number of persons.




JOURNAL OF THE SENATE 1484

A—dweetepmay—be—reappemted- The commissioner of publlc service shaII

appoint three members of the clean energy development board, and the chairs
of the house and senate committees on natural resources and energy each shall
appoint two members of the clean energy development board. The terms of
the members of the clean energy development board shall be four years, except
that when appointments to this board are made for the first time after the
effective date of this act, each appointing authority shall appoint one member
for a two-year term and the remaining members for four-year terms. When a
vacancy occurs in the board during the term of a member, the authority who
appointed that member shall appoint a new member for the balance of the
departing member’ s term.

(5) Except for those directors members of the clean energy development
board otherwise regularly employed by the state, the compensation of the
directors members shall be the same as that provr ded by subseetlen 32V.SA. SA
§ 1010(a) . , ‘

A In performing its duties, the clean energy development board may
uti I|ze the legal and technlcal resources of the department of public service ex;

prevlders The department of publlc service shaII provrde the clean energy
devel opment board ane-itsfund-manager with administrative services.

B)7) The elean-energy-development-beoard department shall perform

each of the following:

(A) By January 15 of each year, eemmeneing+r-2010; provide to the
house and senate committees on natura resources and energy, the senate

committee on finance, and the house committee on commerce and economic
development areport for the fiscal year ending the preceding June 30 detailing
the activities undertaken, the revenues collected, and the expenditures made
under this subchapter.
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(B) Develop, and submit to the clean energy development board for
review and approval, a five-year strategic plan and an annual program plan,
both of which shall be developed with input from a public stakeholder process
and shall be consistent with state energy planning principles.

(C) Develop, and submit to the clean energy development board for
review and approval, an annual operating budget.

(D) Develop, and submit to the clean energy development board for
review and approval, proposed program designs to facilitate clean energy
market and project development (including use of financial assistance,
investments, competitive solicitations, technical assistance, and other incentive
programs and strategies). Prior to any approval of a new program or of a
substantial modification to a previously approved program of the clean energy
development fund, the department of public service shall publish online the
proposed program _or _modification, shall provide an opportunity for public
comment_of no less than 30 days, and shall provide to the clean energy
development board copies of all comments received on the proposed program
or_modification. For the purpose of this subdivision (D), “substantial
modification” shall include a change to a program’s application criteria or
application deadlines and shall include any change to a program if advance
knowledge of the change could unfairly benefit one applicant over another
applicant. For the purpose of 3 V.S.A. 8 831(b) (initiating rulemaking on
reguest), a new program or substantial modification of a previously approved
program shall be treated asif it were an existing practice or procedure.

{9)(8) At least guarterhy annually, the clean energy development board
and the commissioner or designee jointly shall hold a public meeting to review

and discuss the status of the fund, fund projects, the performance of the fund
manager, any reports, information, or inquiries submitted by the fund manager

or the public, and any additional matters the-cleanr-energy-development-board
deems they deem necessary to fulfill s their obligations under this section.

(f) Clean energy development fund manager. The clean energy

() Bonds. The commissioner of public service, in consultation with the

clean energy development board, may explore use of the fund to establish one
or more loan-loss reserve funds to back issuance of bonds by the state treasurer
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otherwise authorized by law, including clean renewable energy bonds, that
support the purposes of the fund.

(h) ARRA funds. All American Recovery and Reinvestment Act (ARRA)
funds described in section 6524 of this title shall be disbursed, administered,
and accounted for in a manner that ensures rapid deployment of the funds and
is consistent with all applicable requirements of ARRA, including
requirements for administration of funds received and for timeliness, energy
savings, matching, transparency, and accountability. These funds shal be
expended for the following categories listed in this subsection, provided that
no single project directly or indirectly receives a grant in more than one of
these categories. Fhe After consultation with the clean energy devel opment
board, the commissioner of public service shall have discretion to use
non-ARRA moneys within the fund to support al or a portion of these
categories and shall direct any ARRA moneys for which non-ARRA moneys
have been substituted to the support of other eligible projects, programs, or
activities under ARRA and this section.

* % *

(4) $2 million for a public-serving institution efficiency and renewable
energy program that may include grants and loans and create a revolving loan
fund. For the purpose of this subsection, “public-serving institution” means
government buildings and nonprofit public and private universities, colleges,
and hospitals. In thrs program awards shaII be made through acompetltlve bid

(8) Concerning the funds authorized for use in subdivisions (4)—7) of
this subsection:

(A) To the extent permissible under ARRA, up to five percent may
be spent for administration of the funds received.

(B) In the event that the elean—energy—development—board

commissioner of public service determines that a recipient of such funds has
insufficient digible projects, programs, or activities to fully utilize the
authorized funds, then after consultation with the clean energy devel opment
board, the commissioner shall have discretion to reallocate the balance to other
eligible projects, programs, or activities under this section.

(9) The elean-energy-development-board commissioner of public service
is authorized, to the extent allowable under ARRA, to utilize up to 10 percent
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of ARRA funds received for the purpose of administration. The beard
commissioner shall allocate a portion of the amount utilized for administration
to retain permanent, temporary, or limited service positions or contractors and
the remaining portion to the oversight of specific projects receiving ARRA
funding threugh-the-beard pursuant to section 6524 of thistitle.

(i) Rules. The department and the clean energy development board each
may adopt rules pursuant to 3 V.S.A. chapter 25 to carry out its functions
under this section—Fhe-beard and shall consult with the-cermmissioner—of
publ-rc—sep\#ee each other either before or during the rulemaking pI’OCGSS

Thirteenth: By adding a new section to be numbered Sec. 20k to read as
follows:

Sec. 20k. CLEAN ENERGY DEVELOPMENT BOARD; TRANSITION;
TERM EXPIRATION; NEW APPOINTMENTS

(@) Theterms of all members of the clean energy development board under
10 V.S.A. § 6523 appointed prior to the effective date of this section shal
expire 44 days after such effective date.

(b) No later than 30 days after the effective date of this section, the
appointing authorities under Sec. 20 of this act, 10 V.S.A. § 6523(e)(4), shall
appoint_the members of the clean energy development board created by
Sec. 20j, 10 V.S A. § 6523(e)(3). Theterms of the members so appointed shall
commence on the 45th day following the effective date of this section. The
appointing authorities may appoint members of the clean energy devel opment
board as it existed prior to the effective date of this section. The provisions of
10 V.SA. 86523(e)(3)(B) (board members; prohibition; financial benefits)
shall apply only to members of the clean energy development board appointed
to terms commencing on the 45th day after such effective date.

(c) With respect to the clean energy development fund established under
10 V.S.A. 8§ 6523, as of the 45th day following the effective date of this
section:

(1) The department of public service shall be the successor to the clean
enerqy development board as it existed on the 44th day after the effective date
of this act, and any legal obligations incurred by the clean enerqy devel opment
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board as of such 44th day shall become legal obligations of the department of
public service.

(2) The clean energy development board shall exercise prospectively
such functions and authority as this act confers on that board.
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Fourteenth: By adding a new section to be numbered Sec. 20l to read as
follows:

Sec. 20l. 10 V.S.A. § 6524 is amended to read:
8 6524. ARRA ENERGY MONEYS

The expenditure of each of the following shall be subject to the direction
and approval of the commissioner of public service, after consultation with the
clean energy development board established under subdivision 6523(e}{1)

6523(e)(4) of this title, and shall be made in accordance with subdivisions

6523(d)(1)(expend|ture$ authorlzed) (e}@}(quemm)—(e}(@{app&ntmems

(e)(8)(_)(report|ng) and subsectlons 6523(f)(fund manager) (h)(ARRA
funds), and (i)(rules)-anrd-(H{gevernerdisapproval) of this title and applicable
federal law and regulations:

(1) The amount of $21,999,000.00 in funds received by the state under
the appropriation contained in the American Recovery and Reinvestment Act
(ARRA) of 2009, Pub.L. No. 111-5, to the state energy program authorized
under 42 U.S.C. § 6321 et seq.

(2) The amount of $9,593,500.00 received by the state under ARRA
from the United States Department of Energy through the energy efficiency
and conservation block grant program.

Fifteenth: By adding a new section to be numbered Sec. 20m to read as
follows:

Sec. 20m. RECODIFICATION; REDESIGNATION

(8) 10 V.S.A. 88 6523 and 6524 are recodified respectively as 30 V.S.A.
88 8015 and 8016. The office of legidative council shall revise accordingly
any references to these statutes contained in the Vermont Statutes Annotated.
Any references in session law to these statutes as previously codified shall be
deemed to refer to the statutes as recodified by this act.

(b) Within 30 V.S.A. chapter 89 (renewable energy programs):
(1) 888001-8014 shall be within subchapter 1 and designated to read:
Subchapter 1. General Provisions
(2) 8880158016 shall be within subchapter 2 and designated to read:
Subchapter 2. Clean Energy Development Fund

Sixteenth: By adding a new section to be numbered Sec. 20n to read as
follows:

* * * Cost Allocation * * *
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Sec. 20n. 30 V.SA. § 20 isamended to read:
8§ 20. PARTICULAR PROCEEDINGS; PERSONNEL

(8(1) The board or department may authorize or retain legal counsel,
official stenographers, expert witnesses, advisors, temporary employees, and
other research services:

(i) to assist the board or department in any proceeding listed in
subsection (b) of this section; and

(if) to monitor compliance with any formal opinion or order of the
board; and

(iif) in proceedings under section 248 of this title, to assist other
state agencies that are named parties to the proceeding where the board or
department determines that they are essential to a full consideration of the
petition, or for the purpose of monitoring compliance with an order resulting
from such a petition; and

(iv) in addition to the above, in proceedings under subsection
248(h) of this title, by contract with the regiona planning commission of the
region or regions affected by a proposed facility, to assist in determining
conformance with local and regional plans and to obtain the commissions data,
analysis and recommendations on the economic, environmental, historic, or
other impact of the proposed facility in the region; and

(v) to assist in monitoring the ongoing and future reliability and
the postclosure activities of any nuclear generating plant within the state. For
the purpose of this subdivision, “postclosure activities’ includes planning for
and implementation of any action within the state’s jurisdiction that shall or
will occur when the plant permanently ceases generating electricity.

* * %

(b)  Proceedings, including appeals therefrom, for which additional
personnel may be retained are:

* * *

(12) proceedings at the United States Bankruptcy Court which involve
Vermont utilities or which may affect the interests of the state of Vermont.
Costs under this subdivision shal be charged to the involved electrie
compantes utilities pursuant to subsection 21(a) of thistitle. In cases where the
proceeding is generic in nature, the costs shall be allocated to eleetrie
companies utilities in proportion to the benefits sought for the customers of
such companies from such advocacy;

* * %
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(14) proceedings before the Federa Communications Commission or
related forums which involve a company that owns a cable television system
holding a certificate of public good and delivering services in Vermont or
which may affect the interests of the state of Vermont. Costs under this
subdivision shall be charged to the company pursuant to subsection 21(a) of
thistitle. In cases where the proceeding is generic in nature, the costs shall be
allocated to companies in proportion to the benefits sought for their customers
from such advocacy;

(15) proceedings before any state or federal court concerning a company
holding or a facility subject to a certificate issued under this title if the
proceedings may affect the interests of the state of Vermont. Costs under this
subdivision (15) shall be charged to the involved company pursuant to
subsection 21(a) of this title. In cases where the proceeding is generic in
nature, the costs shall be allocated to companies in proportion to the benefits
sought for their customers from such advocacy.

Seventeenth: By adding a new section to be numbered Sec. 200 to read as
follows:

Sec. 200. 30 V.S.A. 821 isamended to read:
8§21. PARTICULAR PROCEEDINGS; ASSESSMENT OF COSTS

(8 The board, the department, or the agency of natura resources may
alocate the portion of the expense incurred or authorized by it in retaining
additional personnel for the particular proceedings authorized in section 20 of
this title to the applicant or the public service company or companies involved
in those proceedings. The board shall upon petition of an applicant or public
service company to which costs are proposed to be alocated, review and
determine, after opportunity for hearing, having due regard for the size and
complexity of the project, the necessity and reasonableness of such costs, and
may amend or revise such alocations. Nothing in this section shall confer
authority on the board to select or decide the personnel, the expenses of whom
are being allocated, unless such personnel are retained by the board. Prior to
alocating costs, the board shall make a determination of the purpose and use
of the funds to be raised hereunder, identify the recipient of the funds, provide
for alocation of costs among companies to be assessed, indicate an estimated
duration of the proceedings, and estimate the total costs to be imposed. With
the approval of the board, such estimates may be revised as necessary. From
time to time during the progress of the work of such additional personnel, the
board, the department, or the agency of natura resources shall render to the
company detailled statements showing the amount of money expended or
contracted for in the work of such personnel, which statements shall be paid by
the applicant or the public service company into the state treasury at such time
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and in such manner as the board, the department, or the agency of natura
resources may reasonably direct.

* % *

(f) With the approval of the governor, the department of public service may
allocate the expense incurred under 10 V.S.A. 8§ 7063 in_ compensating
members and aternate members of the commission among the generators of
low-level radioactive waste in the state. Any such alocation shal be in
proportion to the volume of waste generated by each such generator.

(9) The board, or the department with the approval of the governor, may
alocate such portion of expense incurred or authorized by it in compensating
persons retained pursuant to subdivision 20(a)(1)(v) of this title to the nuclear
generating plant whose activities are being monitored.

(h) Under subsections (f) and (qg) of this section, the manner of assessment
and making payments shall be as provided in subsection (a) of this section. A
generator or plant to which expense is allocated under subsection (f) or (g) of
this section may petition the board in accordance with the procedures of
subsection (a) of this section.

Eighteenth: By adding a new section to be numbered Sec. 20p to read as
follows:

Sec. 20p. Sec. 5.012.2 of No. 192 of the Acts of the 2007 Adj. Sess. (2008), as
amended by Sec. E.127.1 of No. 156 of the Acts of the 2009 Adj. Sess. (2010),
isamended to read:

Sec. 5.012.2. JOINT FISCAL COMMITTEE — NUCLEAR ENERGY
ANALY SIS (Sec. 2.031)

(@) Thejoint fiscal committee may authorize or retain eensultant services or
resources to assist the general assembly:

(1) # In any legidative proceeding under or related to 30 V.SA.
§ 248(e) or chapter 157 of Title 10; or

(2) With respect to any proceedings before any state or federa court
concerning anuclear generating plant in the state and related issues.

(b) Censultants Persons retained pursuant to subsection (a) of this section
shall work under the direction of a special committee consisting of the chairs
of the house and senate committees on natura resources and energy and the
joint fiscal committee.

(c) The public service board shall allocate expenses incurred pursuant to
subsection (@) of this section to the applicant or the publie-serviee company or
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companies involved irtheseproceedings and such allocation and expense may
be reviewed by the public service board pursuant to 30 V.S.A. § 21.

Nineteenth: By adding a new section to be numbered Sec. 20q to read as
follows:

Sec. 20g. CODIFICATION

The office of legidative council shall codify, as 30 V.SA. 8 2543, the
catchline and provisions of Sec. 5.012.2 of No. 192 of the Acts of the 2007
Adj. Sess. (2008), as amended by Sec. E.127.1 of No. 156 of the Acts of the
2009 Adj. Sess. (2010) and this act.

Twentieth: By adding a new section to be numbered Sec. 20r to read as
follows:

* * * Texas-Vermont Compact * * *
Sec. 20r. 10V.S.A. 8 7062 is amended to read:
8§ 7062. MEMBER OETHE COMMISSION MEMBERSHIP

The governor shall appoint afpersen one or more persons with relevant
knowledge and experience to represent the state on the commission established
by Article Il of the compact. The governor may appoint an alternate for the
each commission member appointed under this section. Fhe Each commission
member and alternate, if appointed, shall serve at the pleasure of the governor.

Twenty-first: By adding a new section to be numbered Sec. 20s to read as
follows:

Sec. 20s. 10 V.S.A. 8§ 7063 is amended to read:

§ 7063. COMPENSATION OF FHE COMMISSION MEMBER MEMBERS;
REPORT

Fhe Each commission member and aternate are is entitled to compensation
at the a rate established under—32\-S:A—8-1010 by the governor, and for
reimbursement for actual and necessary expenses incurred in the performance
of their duties. If a state employee is appointed as a commission member or an
alternate, that state employee is not entitled to per—diem compensation in
addition to such employee’'s reqular pay. At least annualy by December 31,
commission members and aternates appointed under this section shall report
to the governor and the commissioner of public service on their activities
conducted in representing the state on the commission. The report shall
include an itemization of compensation paid and expenses incurred.
Compensation and expenses of commission members and alternates shall be
included in the annual budget of the department of public service and shall be
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specificaly identified in the budget report filed pursuant to 32 V.S.A. 8§ 306
and 307.

Twenty-second: In Sec. 21 (effective dates), in subsection (b) (sections
effective on passage), at the end of the subsection, by inserting:

(5) Secs. 20h (business solar energy tax credits), 20i (grant in lieu of
credit; tax treatment), and 20k (clean energy development; transition; term
expiration; new appointments) of this act.

(6) In Sec. 20j (clean energy development fund) of this act: 10 V.SA.
86523(d)(3) and (4) (solar tax credit; grant in lieu of and general fund
reimbursement) and, for the purpose of Sec. 20k of this act, 10 V.SA.
8§ 6523(e)(3) (clean energy development board) and (4) (appointments to clean
energy devel opment board).

(7) Secs. 20n—20s of this act.

Twenty-third: In Sec. 21 (effective dates), by striking out subsection (c) in
its entirety and inserting in lieu thereof anew subsection (c) to read as follows:

(c) The following shall take effect on July 1, 2011: Secs. 5 (new gas and
electric_purchases); 11 (baseload renewable power portfolio requirement);
18 (statutory revision); 19 (heating oil), except for 10 V.S.A. § 585(c) (heating
oil: biodiesel requirement); and 20m (recodification; redesignation) of this act.

Twenty-fourth: In Sec. 21 (effective dates), at the end of the section, by
inserting:

(e)(1) Secs. 18c (property-assessed clean enerqy districts) and 18j
(underwriting criteria; adoption) of this act shall take effect on passage.

(2) Secs. 18a, 18b, and 18d-18i of this act shall take effect on January 1,
2012, except that in Sec. 18d, 24 V.S.A. § 3262(a) (written agreements) shall
take effect on passage.

()(1) Sec. 19a (regulation of propane) of this act shall take effect on
passage.

(2) A provision of an existing contract that specifies an amount for any
fee that would otherwise be prohibited by Sec. 19a this act shall remain valid
and enforceable until:

(A) the date the contract expires or April 1, 2012, whichever is
SOOner; or

(B) in the case of the termination of service to an underground
storage tank, the earlier of:
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(i) 30 days after the date the contract expires, or as soon thereafter
as weather and access to the tank allow; or

(ii) April 1, 2014.

(q) Except as provided under subdivision (b)(6) of this section, Secs. 20
(clean energy development fund) and 201 (ARRA energy moneys) of this act
shall take effect 45 days after the act’ s passage.

And that the bill ought to pass in concurrence with such proposals of
amendment.

Senator Nitka, for the Committee on Appropriations, to which the bill was
referred, reported recommending that the Senate propose to the House that the
bill be amended as recommended by the Committees on Natural Resources and
Energy and on Finance and be further amended as follows:

In Sec. 20d (working group on building energy disclosure,) in subsection
(h) (reimbursement), in the first sentence, after the following: “who are not
employees of the state of Vermont” by inserting the following: and whose
participation is not supported by their employment or association

And that the bill ought to pass in concurrence with such proposals of
amendment.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43.

Thereupon, the question, Shall the proposal of amendment as recommended
by the Committee on Natural Resources and Energy be amended as
recommended by the Committee on Finance?, was agreed to.

Thereupon, the question, Shall the proposal of amendment as recommended
by the Committee on Natural Resources and Energy, as amended be amended
as recommended by the Committee on Appropriations?, was agreed to.

Thereupon, the question, Shall the Senate propose to the House to amend
the bill as recommended by the Committee on Natural Resources and Energy,
as amended?, was agreed to.

Thereupon, pending the question, Shall the bill be read third time?, Senator
Nitka moved to amend the Senate proposal of amendment as follows:

First: By adding a new section to be numbered Sec. 20t to read as follows:
Sec. 20t. 21 V.S.A. § 266(c) is amended to read:

(c) Revison and interpretation of energy standards. The commissioner of
public service shall amend and update the RBES, by means of administrative
rules adopted in accordance with chapter 25 of Title 3. No later than
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January 1, 2011, the commissioner shall complete rulemaking to amend the
energy standards to ensure that, to comply with the standards, residential
construction must be designed and constructed in a manner that complies with
the 2009 edition of the IECC. These amendments shall be effective en three
months after final adoption and shall apply to construction commenced on and
after the date they become effective. After January 1, 2011, the commissioner
shall ensure that appropriate revisions are made promptly after the issuance of
updated standards for residentia construction under the IECC. The department
of public service shall provide technical assistance and expert advice to the
commissioner in the interpretation of the RBES and in the formulation of
specific proposals for amending the RBES. Prior to final adoption of each
required revision of the RBES, the department of public service shall convene
an advisory committee to include one or more mortgage lenders, builders,
building designers, utility representatives, and other persons with experience
and expertise, such as consumer advocates and energy conservation experts.
The advisory committee may provide the commissioner with additiona
recommendations for revision of the RBES.

* * %

Second: By adding a new section to be numbered Sec. 20u to read as
follows:

Sec. 20u. 21 V.SA. § 268(c) isamended to read:

(c) Revison and interpretation of energy standards. No later than
January 1, 2011, the commissioner shall complete rulemaking to amend the
commercia building energy standards to ensure that commercial building
construction must be designed and constructed in a manner that complies with
ANSI/ASHRAE/IESNA standard 90.1-2007 or the 2009 edition of the IECC,
whichever provides the greatest level of energy savings. These amendments
shall be effective en three months after final adoption and shall apply to
construction commenced on and after the date they become effective. At least
every three years after January 1, 2011, the commissioner of public service
shall amend and update the CBES by means of administrative rules adopted in
accordance with 3 V.SA. chapter 25. The commissioner shall ensure that
appropriate revisons are made promptly after the issuance of updated
standards for commercia  construction under the IECC or
ASHRAE/ANSI/IESNA standard 90.1, whichever provides the greatest level
of energy savings. Prior to fina adoption of each required revision of the
CBES, the department of public service shall convene an advisory committee
to include one or more mortgage lenders; builders; building designers,
architects; civil, mechanical, and electrical engineers; utility representatives,
and other persons with experience and expertise, such as consumer advocates
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and energy conservation experts. The advisory committee may provide the
commissioner of public service with additional recommendations for revision
of the CBES.

* * *

Third: In Sec. 21 (effective dates), in subsection (b) (sections effective on
passage), at the end of the subsection, by inserting:

(8) Secs. 20t (revision and interpretation of residential building energy
standards) and 20u (revision and interpretation of commercial building energy
standards) of this act.

Which was agreed to.

Thereupon, pending the question, Shall the bill be read third time?, Senator
Ashe moved to amend the Senate proposal of amendment in Sec. 1, 30 V.SA.
§ 219a (self-generation and net metering), in subdivision (h)(1)(K), by adding
anew subdivision to be numbered subdivision (vii) to read:

(vii) Not later than 30 days after board approval of an electric
company’ s first rate schedule proposed to comply with this subdivision (1)(K),
the company shall offer the amount of the credit contained in such rate
schedule to each solar net metering system placed into service prior to the date
on which the company submitted the proposed schedule to the board. Each
system that accepts this offer shall receive the credit for not less than 10 years
after the date of such acceptance, provided that the system remains in service,
and regardless of any subsequent modification to the credit as contained in the
company’s rate schedules. Should an additional meter at the premises of the
net metering customer be necessary to implement this subdivision (vii), the net
metering customer shall bear the cost of the additional meter.

Which was agreed to.

Thereupon, pending the question, Shall the bill be read third time?, Senator
Illuzzi moved to amend the Senate proposal of amendment in Sec. 20b, 30
V.S.A. 8 209(d)(7) (net capacity savings revenues) and (8) (revenues from
carbon credits), in subdivision (7), at the end of the subdivision, by inserting:
Provision of an incentive under this subdivision (7) for a woody biomass
heating system shall not be contingent on the making of other energy
efficiency improvements at the property on which the system will be installed.

Which was agreed to.

Thereupon, third reading of the bill was ordered.
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Rules Suspended; Bills Passed in Concurrence with Proposals of
Amendment; Bills M essaged

H. 56.

Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to the Vermont Energy Act of 2011.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of amendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

H. 153.

Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to human trafficking.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of amendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

H. 369.

Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to health professionas regulated by the board of medical
practice.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of anendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

H. 420.
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Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to the office of professional regulation.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of anendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

H. 438.

Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to the department of banking, insurance, securities, and
health care administration.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of amendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

H. 448.

Pending entry on the Calendar for action tomorrow, on motion of Senator
Campbell, the rules were suspended and House bill entitled:

An act relating to contributions to the state and municipal employees
retirement systems.

Was placed on all remaining stages of its passage in concurrence with
proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with
proposals of amendment.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

House Proposal of Amendment Concurred In
S. 90.
House proposal of amendment to Senate bill entitled:
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An act relating to respectful language in state statutes in referring to people
with disabilities.
Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. RESPECTFUL LANGUAGE STUDY

(a) The agency of human services shall convene a working group to
recommend guidelines for using respectful language when referring to people
with disabilities. In convening the working group, the agency shall designate
at least one employee of the agency to serve on the working group and shall
invite the participation of two representatives from the Vermont coalition for
disability rights, two representatives from Green Mountain self-advocates, one
representative  from the Vermont center for independent living, one
representative from Vermont psychiatric survivors, one representative from the
human rights commission, one representative from the disability law project,
one representative from disability rights Vermont, and two people appointed
by the governor, at least one of whom shal be a high school student. The
agency shall provide administrative services to the working group. In
preparing its recommendations, the working group shall:

(1)  identify words that should not be used in Vermont statutes,
requlations, and policies and suggest in their place words that reflect positive
views of people with disabilities;

(2) avoid using any language that changes the meaning or intent of state
statutes;

(3) _identify specific statutes that should be addressed by the genera
assembly;
(4) sdect wording that does not conflict with federal law; and

(5) recommend guidelines to support state government agencies and
departments to use respectful language.

(b) By November 1, 2011, the working group shall report to the house
committees on government operations and on_human services and the senate
committees on government operations and on heath and welfare the group’s
findings and recommendations, including any recommended legisation to
address its findings and recommendations.

Sec. 2. EFFECTIVE DATE
This act shall take effect on passage.
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Thereupon, the question, Shall the Senate concur in the House proposa of
amendment?, was decided in the affirmative.

House Proposal of Amendment Not Concurred In; Committee of
Conference Requested

S. 94.
House proposal of amendment to Senate bill entitled:
An act relating to miscellaneous amendments to the motor vehicle laws.
Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

* * * Deder Records Custodian * * *
Sec. 1. 23V.SA. §466 is amended to read:
8466. RECORDS; CUSTODIAN

(@ On aform prescribed or approved by the commissioner, every licensed
dealer shall maintain and retain for six years a record containing the following
information, which shall be open to inspection by any law enforcement officer
or motor vehicle inspector or other agent of the commissioner during
reasonabl e business hours:

(1) Every motor vehicle which is bought, sold, or exchanged by the
licensee or received or accepted by the licensee for sale or exchange;

(2) Every motor vehicle which is bought or otherwise acquired and
dismantled by the licensee;

(3) The name and address of the person from whom such motor vehicle
was purchased or acquired, the date thereof, name and address of the person to
whom any such motor vehicle was sold or otherwise disposed of and the date
thereof, a sufficient description of every such motor vehicle by name and
identifying numbers thereon to identify the same;

(4) If the motor vehicle is sold or otherwise transferred to a consumer,
the cash price. For purposes of this section, “consumer” shall be as defined in

subsection-2451a(a)-of Fitle 9 V.S.A. § 2451a(a) and “cash price” shall be as
defined in subdivision2351(6)-of Fitle 9 V.S A. § 2351(6).

(b) Every licensed dedler shall designate a custodian of documents who
shal have primary responsibility for administration of documents required to
be maintained under this title. In the absence of the designated custodian, the
dealer shall have an ongoing duty to make such records available for
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inspection by any law enforcement officer or motor vehicle inspector or other
agent of the commissioner during reasonabl e busi ness hours.

* * * Surrender of License or Registration * * *
Sec. 2. 23V.SA. § 204 isamended to read:

§ 204. PROCEBUREFORREVOCATON SURRENDER OF LICENSE OR
REGISTRATION

(@ A person whose license to operate a motor vehicle, nondriver

shall surrender forthwith his or her license or registration upon demand of the
commissioner or hisor her authorized inspector or agent. The demand shall be
made in person or by notice in writing sent by first class mail to the last known
address of the person.

(b) The commissioner or his or her authorized inspector or agent, and all
enforcement officers are authorized to take possession of any certificate of
title, nondriver identification card, registration, or license issued by this or any
other jurisdiction, which has been revoked, canceled, or suspended, or whichis
fictitious, stolen, or altered.

* % *
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* * * Vanity and Other Special Plates* * *
Sec. 3. 23V.S.A. 8§ 304 is amended to read:

§ 304. REGISTRATION CERTIFICATES, NUMBER PLATES;
VANITYAND OTHER SPECIAL PLATES

* * %

(b) The authority to issue speetal vanity motor vehicle number plates or
recelve—appheations—or—petittons—for specid number plates for safety
organizations and service organizations shall reside with the commissioner.
Determination of compliance with the criteria contained in this subseetion
section shall be within the discretion of the commissioner. Series of number
plates for safety and service organizations which are authorized by the
commissioner shall be issued in order of approval, subject to the operating
considerations in the department as determined by the commissioner. The
commlssoner shall issue vanlty and speC|aI rgan|zat|o number plates

ombi in the

fO||0WI ng manner:

(1) Exceptas—etherwise—provided; Vanity plates. Subject to the
restrictions of this section, vanity plates shall be issued at the request of the

registrant of any-metervehicle; a vehicle registered at the pleasure car rate or
of a truck registered for less than 26,001 pounds (but excluding trucks
registered under the International Registration Plan) upon application and upon
payment of an annual fee of $38.00 in addition to the annual fee for
registration. He-orshe-may The commissioner shall not issue two sets of
specta-humber plates bearing the same initials or letters unless the plates aso
contain a distinguishing number. Special-number Vanity plates are subject to
reassignment if not renewed within 60 days of expiration of the registration.

(2) Specia organization plates.
(A) For the purposes of this subdivision—safety section:

(i) “Safety organizations’ shal-inelude-groups which-have-at-teast

100-instate-members-r-geed-standing-and are groups that provide police and
fire protection, rescue squads, the Vermont national guard, tegetherwith-these

organizations required to respond to public emergencies—H-shal-etude, and
amateur radio operators licensed by the U.S. Federa Communications
Commission. Fer—purposes—of—this—sdbdivision; To qualify for a special
organization plate, safety organizations must have at least 100 in-state
members in good standing.
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(i) “service “Service organization” includes congressionally
chartered or noncongressionally chartered United States military service
veterans' groups, and any group which:

(1) has as a primary purpose; service to the community through
specific programs for the improvement of public health, education, or
environmental awareness and conservation, and are is not limited to socia
activities,

@B (1) has nonprofit status under Section 501(c)(3) or (10) of the
United States Internal Revenue Code, as amended,;

(1) isregistered as a nonprofit corporation with the office of
the secretary of state; and

(V) except for a military veterans group, has a Ieast 100
mstate in-state members in good standlng -

{A)—At—the—mqueﬂ—ef—the—teader (B) The officer of a safety
organlzatlon or service organlzatlon—upen-apphe%en—and-payment—ef—a#eee#
$ ke aRARLa R; may

. a qualifyi ng
orqanlzatlon to be |ssued to organization members for a $15.00 speual fee for

each set of platesin addition to the annual fee for registration. The application
shadl include designation of an officer or member to serve as the principa
contact with the department and a distinctive name or emblem or both for use
on the proposed special plate. The name and emblem shall not be objectively
obscene or confusing to the general public and shall not promote, advertise, or
endorse a product, brand, or service provided for sale. The organization’s
name and emblem must not infringe on or violate a trademark, trade name,
service mark, copyright, or other proprietary or property right, and the
organization must have the right to use the name and emblem. After
consulting with the principal contact, the commissioner shall determine the
design of the specia plate on the basis that the primary purpose of motor
vehicle number platesis vehicle identification. An organization may have only
one design, regardless of the number of individua organizational units, squads,
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or departments within the state that may conduct the same or substantialy
similar activities.

the plate des gn |sf|naI|zed and an offlcer or the principa contact provides the
commissioner a written statement authorizing issuance of the plates, the
organization shall deposit $2,000.00 with the commissioner. Of this deposit,
$500.00 shall be retained by the department to recover costs of developing the
organization plate. Notwithstanding 32 V.S.A. § 502, the commissioner may
charge the actual costs of production of the plates against the fees collected and
the balance shall be deposited in the transportation fund. Upon application,
special plates shall be issued to a registrant of a vehicle registered at the
pleasure car rate or of a truck registered for less than 26,001 pounds (but
excluding trucks registered under the Internationa Registration Plan) who
furnishes the commissioner satisfactory proof that he or sheis a member of an
organization that has satisfied the requirements of this subdivision (b)(2). For
each of the first 100 applicants to whom sets of plates are issued, the $15.00
special plate fee shall not be collected and shall be subtracted from the bal ance
of thts the depost shal . nizal ,

ngantzatten—pLate When the mm—al—depeat—et $1 500 00 balance of the

deposit is depleted, applicants shal be required to pay the $15.00 fee as
prowded for in subdmsuon él—)(Z)(B) of this subsect|on Net\mthstandl-ng%z

transpelttatten—mndr No organlzatlon shaII charge its members any additional
fee or premium charge for the authorization, right, or privilege to display these
special number plates—Fhis-prevision-shalnet-prevent, but any organization

from-recovering may recover up to $1,500.00 from applicants for the specia
plates.




JOURNAL OF THE SENATE 1506

(D) When an individual’s membership in a qualifying organization
ceases or is terminated, the individual shall surrender any special registration
plates issued under this subsection to the commissioner forthwith. However, a
retired member of the Vermont national guard may retaiq renew or, upon
payment of a $10.00 fee, acquire, the special guard plates after notification of
eligibility for retired pay has been received.

* % *

(d) Speetal Vanity or special organization number plates, whether new or
renewed, shall be issued in any combination or succession of numerals and
letters, provided the total of the numbers and letters on any plate taken together
does not exceed seven, and further provided the requested combination of
letters and numerals does not duplicate or resemble a regul ar issue registration
plate. The commissioner may adopt rules for the issuance of vanity or special

organization number plates to ensure that al plates serve the primary purpose
of vehicle identification. The commissioner may revoke any plate described in

subdivisiens—{1)through—(A—ef this subsection and shall not issue special
Aumber plates with the—feHewing—combination combinations of letters or

numbers that objectivaly, in any language:

(1) Sen :
language, that is are vulgar deFegater—pFeiane—Faeral—epkthet% scatologlcal
or obscene., or constitute racial or ethnic epithets, or are “fighting words’
inherently likely to provoke violent reaction when addressed to an ordinary
citizen;

(2) Combinations-of-letters-ornumbers-that connote—h-any-tangduage;
breast genitalia, pub|c area, or buttocks or relate to sexual or eimi natory




1507 MONDAY, MAY 02, 2011

any mtoxmant or druq to the use, NoNUSE, dlstrlbutlon or gale of an mtoxmant
or drug; or to auser, nonuser, or purveyor of an intoxicant or drug;

(4) Combinations of letters or numbers that refer, in-any tanguage, to a
race—religion,—color—deity,—ethnicheritage, gender, gender identity, sexua

orlentatlon or dlsablllty status—eppemleal—ammn—prewded—hemmepthe

(5) Combinations of letters or numbers that suggest, in any language, a
government or governmental agencys;

(6) Combinations-of-letters-or-numbers-that suggest;-H-any-tangdage; a
privilege not given by law in this state:; or

(7) Combinations-of-letters-or-numbers-that form—hr-any-tanguage; a
slang term, abbreviation, phonetic spelling, or mirror image of a word
described in subdivisions (1) through (6) of this subsection.

* * *

(}) The commissioner of motor vehicles shall, upon proper application,
issue specia plates to Vermont veterans, as defined in 38 U.S.C. § 101(2), and
to members of the United States Armed Forces, as defined in 38 U.S.C.
8101(10), for use enby on vehicles registered at the pleasure car rate, on
vehicles registered at the motorcycle rate, and on trucks registered for less than
26,001 pounds and excluding vehicles registered under the International
Registration Plan. The type and style of the veterans- plate shall be determined
by the commissioner, except that an American flag, or a veteran- or
military-related emblem selected by the commissioner and the Vermont office
of veterans affairs shall appear on one side of the plate. At a minimum,
emblems shall be available to recognize recipients of the Purple Heart, Pearl
Harbor survivors, former prisoners of war, and disabled veterans. An applicant
shall apply on a form prescribed by the commissioner, and the applicant’s
status-beth—as—a—veteran—and €eligibility as a member of one of the groups
recognized will be certified by the office of veterans' affairs. The plates shall
be reissued only to the origina holder of the plates or the surviving spouse.
The commissioner may adopt rules to implement the provisions of this
subsection. Except for new or renewed registrations, applications for the
issuance of veterans- plates under this subsection shall be processed in the
order received by the department subject to normal workflow considerations.
The costs associated with developing new emblems shall be borne by the
department of motor vehicles.

* * %



JOURNAL OF THE SENATE 1508

* * * Replacement Number Plates* * *
Sec. 4. 23V.S.A. 8514 isamended to read:
8514. REPLACEMENT NUMBER PLATES

* * %

(b) Any replacement number plate shall be issued at a fee of $10.00.
However, if the commissioner, in his or her discretion, determines that a plate
has become illegible as a result of deficiencies in the manufacturing process or
by use of faulty materials, the replacement fee shall be waived.

* * * |ssuance of Licensesto Foreign Citizens* * *
Sec. 5. 23V.SA. §603 is amended to read:
§603. APPLICATION FOR AND ISSUANCE OF LICENSE

* % *

(d) Inaddition to any other requirement of law or rule, acitizen of aforeign
country shall produce his or her passport and visa, aien registration receipt
card (green card), or other proof of legal presence for inspection and copying
as a part of the application process for an operator license, junior operator
license, or learner permit. Notwithstanding any other law or rule to the
contrary, an operator license, junior operator license, or learner permit issued
to a citizen of a foreign country shall expire coincidentally with his or her

authorlzed duration of stay A license or permit issued under this section may

* * * Penaty for Failure to Maintain Financial Responsibility * * *
Sec. 6. 23 V.SA. 8§ 800 is amended to read:
§ 800. MAINTENANCE OF FINANCIAL RESPONSIBILITY

(& No owner of a motor vehicle required to be registered, or operator efa
metor-vehiele required to be licensed or issued alearner’s permit, shall operate
or permit the operation of the vehicle upon the highways of the state without
having in effect an automobile liability policy or bond in the amounts of at
least $25,000.00 for one person and $50,000.00 for two or more persons killed
or injured and $10,000.00 for damages to property in any one accident. In lieu
thereof, evidence of self-insurance in the amount of $115,000.00 must be filed
with the commissioner of motor vehicles—Sueh-finaneialresponsibiity, and
shall be maintained and evidenced in a form prescribed by the commissioner.
The commissioner may require that evidence of financial responsibility be
produced before motor vehicle inspections are performed pursuant to the
reguirements of section 1222 of thistitle.
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(b) A person who violates this section shall be assessed a civil penalty of
not less than $250.00 and not more than $106-00 $500.00, and such violation
shall be atraffic violation within the meaning of chapter 24 of thistitle.

* * * Proof of Financial Responsibility * * *
Sec. 7. 23V.SA. 8801 isamended to read:
§801. PROOF OF FINANCIAL RESPONSIBILITY REQUIRED

(@ The commissioner shall require proof of financial responsibility to
satisfy any claim for damages, by reason of persona injury to or the death of
any person, of at least $25,000.00 for one person and $50,000.00 for two or
more persons killed or injured and $10,000.00 for damages to property in any
one accident, as follows:

* * *

(3) From the operator of a motor vehicle involved in an accident which
has resulted in bodily injury or death to any person or whereby the motor
vehicle then under his or her control or any other property is damaged in an
aggregate amount to the extent of $1,000-00 $3,000.00 or more, excepting,
however;:

(A) an operator furnishing the commissioner with satisfactory proof
that a standard provisions automobile liability insurance policy, issued by an
insurance company authorized to transact business in this state insuring the
person against public liability and property damage, in the amounts required
under this section with respect to proof of financial responsibility, wasin effect
at the time of the accident;; or

(B) Htheoperator-was a nonresident operator holding a valid license
issued by the state of his or her residence at the time of the accident; who

furnishes satisfactory proof, in the form of a certificate issued by an insurance
company authorized to transact business in the state of his or her residence,
when accompanied by a power of attorney authorizing the commissioner to
accept service on its behaf of notice or process in any action upon the policy
arising out of the accident, certifying that insurance covering the legal liability
of the operator to satisfy any claim or claims for damage to person or property,
in an amount equal to the amounts required under this section with respect to
proof of financia responsibility, wasin effect at the time of the accident.
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* * * Civil Suspensionsfor DUI Violations* * *
Sec. 8. 23 V.S.A. § 1205 isamended to read:
§1205. CIVIL SUSPENSION; SUMMARY PROCEDURE

() Refusal; alcohol concentration of 0.08 or more; suspension periods. For
afirst suspension under this chapter:

* * %

(2) Upon affidavit of a law enforcement officer that the officer had
reasonable grounds to believe that the person was operating, attempting to
operate, or in actua physical control of a vehicle in violation of section 1201
of thistitle and that the person submitted to atest and the test results indicated
that the person’s alcohol concentration was 0.08 or more, or 0.02 or more if the
person was operating a school bus as defined in subdivision 4(34) of this title,
or 0.04 or more if the person was operating a commercial motor vehicle as
defined in subdivision 4103(4) of thistitle, at the time of operating, attempting
to operate or being in actual physical control, the commissioner shall suspend
the person’s operating license, or nonresident operating privilege, or the
privilege of an unlicensed operator to operate a vehicle for a period of 90 days
and until the person complies with section 1209a of this title. However, a
person may operate under the terms of an ignition interlock RDL issued
pursuant to section 1213 of this title after 30 days of this 90-day period unless
the alleged offense involved a collision resulting in serious bodily injury or
death to another.

(b) Form of officer's affidavit. A law enforcement officer’s affidavit in
support of a suspension under this section shall be in a standardized form for
use throughout the state and shall be sufficient if it contains the following
statements:

* % *

(5) The officer obtained an evidentiary test (noting the time and date the
test was taken) and the test indicated that the person’s alcohol concentration
was 0.08 or more, or 0.02 or more if the person was operating a school bus as
defined in subdivision 4(34) of this title, or 0.04 or more if the person was
operating a commercial motor vehicle as defined in subdivision 4103(4) of this
title, or the person refused to submit to an evidentiary test.

* * %

(c) Notice of suspension. On behalf of the commissioner of motor
vehicles, a law enforcement officer requesting or directing the administration
of an evidentiary test shall serve notice of intention to suspend and of
suspension on a person who refuses to submit to an evidentiary test or on a
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person who submits to a test the results of which indicate that the person’s
alcohol concentration was 0.08 or more, or 0.02 or more if the person was
operating a school bus as defined in subdivision 4(34) of this title, or 0.04 or
more if the person was operating a commercial motor vehicle as defined in
subdivision 4103(4) of thistitle, at the time of operating, attempting to operate

or being in actua physical control of a vehicle in violation of section 1201 of
thistitle. The not|ce shall be sugned by the law enforcement ofﬂcer requ%tl ng

er—|9eF|qﬁ}rt—anel—fteF\,t\,caFel—rt—te—theueencmcneelenelL A copy of the not|ce shal be

sent to the commissioner of motor vehicles and a copy shall be mailed or given
to the defendant within three business days of the date the officer receives the
results of the test. If mailed, the notice is deemed received three days after
mailing to the address provided by the defendant to the law enforcement
officer. A copy of the affidavit of the law enforcement officer shall also be
mailed first class mail or given to the defendant within seven days of the date
of notice.

* * %

(h) Final hearing.

(1) If the defendant requests a hearing on the merits, the court shall
schedule a final hearing on the merits to be held within 21 days of the date of
the preliminary hearing. In no event may a final hearing occur more than 42
days after the date of the alleged offense without the consent of the defendant
or for good cause shown. The final hearing may only be continued by the
consent of the defendant or for good cause shown. The issues at the fina
hearing shall be limited to the following:

* * *

(D) whether the test was taken and the test results indicated that the
person’s acohol concentration was 0.08 or more, or 0.02 or more if the person
was operating a school bus as defined in subdivision 4(34) of thistitle, or 0.04
or more if the person was operating a commercial motor vehicle as defined in
subdivision 4103(4) of thistitle, at the time of operating, attempting to operate
or being in actual physical control of a vehicle in violation of section 1201 of
thistitle, whether the testing methods used were valid and reliable and whether
the test results were accurate and accurately evaluated. Evidence that the test
was taken and evaluated in compliance with rules adopted by the department
of health shall be prima facie evidence that the testing methods used were valid
and reliable and that the test results are accurate and were accuratel y evaluated;
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* * %

(i) Finding by the court. The court shall eectronically forward a report of
the hearing to the commissioner. Upon a finding by the court that the law
enforcement officer had reasonable grounds to believe that the person was
operating, attempting to operate, or in actual physical control of a vehicle in
violation of section 1201 of thistitle and that the person refused to submit to a
test, or upon a finding by the court that the law enforcement officer had
reasonable grounds to believe that the person was operating, attempting to
operate, or in actua physical control of a vehicle in violation of section 1201
of thistitle and that the person submitted to atest and the test results indicated
that the person’s alcohol concentration was 0.08 or more, or 0.02 or more if the
person was operating a school bus as defined in subdivision 4(34) of this title,
or 0.04 or more if the person was operating a commercial motor vehicle as
defined in subdivision 4103(4) of this title, at the time the person was
operating, attempting to operate or in actual physical control, the person’s
operating license, or nonresident operating privilege, or the privilege of an
unlicensed operator to operate a vehicle shall be suspended or shall remain
suspended for the required term and until the person complies with section
1209a of this title. Upon a finding in favor of the person, the commissioner
shall cause the suspension to be canceled and removed from the record,
without payment of any fee.

* * %

(n) Presumption. In a proceeding under this section, if there-was at any
time within two hours of operating, attempting to operate, or being in actua
physical control of a vehicle a person had an acohol concentration of 0.08 or
more, or 0.02 or more if the person was operating a school bus as defined in
subdivision 4(34) of this title, or 0.04 or more if the person was operating a
commercial motor vehicle as defined in subdivision 4103(4) of this title, it
shall be a rebuttable presumption that the person’s alcohol concentration was
0.08 or more,_or 0.02 or more if the person was operating a school bus as
defined in subdivision 4(34) of this title, or 0.04 or more if the person was
operating a commercial motor vehicle as defined in subdivision 4103(4) of this
title, respectively, at the time of operating, attempting to operate, or being in
actual physical control.

* * %

(p) Suspensions to run concurrently. Suspensions imposed under this
section or any comparable statute of any other jurisdiction and sections 1206
and, 1208, and 1216 of this title or any comparable statutes of any other
jurisdiction, or any suspension resulting from a conviction for a violation of
section 1091 of this title from the same incident, shall run concurrently and a
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person shal receive credit for any elapsed period of a suspension served in
Vermont against a later suspension imposed in this state. In order for
suspension credit to be available against a later suspension, the suspension
issued under this section must appear and remain on the individua’s motor
vehicle record.

* * * Civil and Criminal Suspensions— Same Incident * * *
Sec. 9. 23V.S.A. §1216 isamended to read:

§ 1216. PERSONS UNDER 21; ALCOHOL CONCENTRATION OF 0.02
OR MORE

* * %

(i) Suspensions imposed under this section or any comparable statute of
any other jurisdiction shall run concurrently with suspensions imposed under
sections 1205, 1206, and 1208 of this title or any comparable statutes of any
other jurisdiction or with any suspension resulting from a conviction for a
violation of section 1091 of thistitle from the same incident, and a person shall
receive credit for any elapsed period of a suspension served in Vermont against
a later suspension imposed in this state. In order for suspension credit to be
available against a later suspension, the suspension issued under this section
must appear and remain on the individual’s motor vehicle record.

* * * Prohibition on Reaffixing Inspection Stickers* * *
Sec. 10. 23 V.S.A. § 1223 is amended to read:
§1223. PROHIBITIONS

A person shall not affix or cause to be affixed to a motor vehicle, trailer, or
semi-trailer a certification of ingpection that was not assigned by an officia
inspection station to such motor vehicle, trailer, or semi-trailer. No person
shall reaffix or cause to be reaffixed an official sticker once removed; instead,
replacement stickers shall be affixed as prescribed by the rules for replacement
sticker agents. A person shall not knowingly operate a motor vehicle, trailer,
or semi-trailer to which a certification of inspection is affixed if the
certification of inspection was not assigned by an official station to that
vehicle, trailer, or semi-trailer.
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* * * Titling Exemptions * * *
Sec. 11. 23 V.SA. § 2012 isamended to read:
§2012. EXEMPTED VEHICLES
No certificate of title need be obtained for:

* * %

(6) A motorcycle which has less than 300 cubic centimeters of engine
displacement or a motorcycle powered by electricity with less than 20
kilowatts of engine power;

* * %

Sec. 12. 23 V.S.A. 8 3807 is amended to read:

§ 3807. EXEMPTED VESSELS, SNOWMOBILES, AND ALL-TERRAIN
VEHICLES

No certificate of title need be obtained for:
(1) any vessel under 16 feet in length;

(2) any snowmobile or al-terrain vehicle of a model year prior to 2004
or that is more than 15 years old;

* % *

* * * Satisfaction and Release of Security Interests * * *
Sec. 13. 23 V.SA. § 2023 is amended to read:
§2023. TRANSFER OF INTEREST IN VEHICLE

(@) £ If an owner transfers his or her interest in a vehicle, other than by the
creation of a security interest, he or she shall, at the time of ddivery of the
vehicle, execute an assignment and warranty of title to the transferee in the
space provided therefor on the certificate or as the commissioner prescribes,
and of the odometer reading or hubometer reading or clock meter reading of
the vehicle at the time of delivery in the space provided therefor on the
certificate, and cause the certificate and assignment to be mailed or delivered
to the transferee or to the commissioner. Wheretitle to avehicleisin the name
of more than one person, the nature of the ownership must be indicated by one
of the following on the certificate of title:

(1) TEN ENT (tenants by the entirety);
(2) JTEN (joint tenants);

(3) TEN COM (tenants in common);
(4) PTNRS (partners); or
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(5) TOD (transfer on death).

(b) Upon request of the owner or transferee, a lienholder in possession of
the certificate of title shall, unless the transfer was a breach of his or her
security agreement, either deliver the certificate to the transferee for delivery to
the commissioner or, upon receipt of notice from the transferee of the owner’s
assignment, the transferee's application for a new certificate, and the required
fee, mail or deliver them the certificate, application, and fee to the
commissioner. The delivery of the certificate does not affect the rights of the
lienholder under his or her security agreement. If a dealer accepts a vehicle
with a preexisting security interest as part of the consideration for a sale or
trade from the deder, the dealer shall mail or otherwise tender payment to
satisfy the security interest within five days of the sale or trade.

* * %

(e) Notwithstanding other provisions of the law, whenever the estate of an
individual who dies intestate consists principaly of an automobile, the
surviving spouse shall be deemed to be the owner of the motor vehicle and title
to the same shall automatically and by virtue hereof pass to said surviving
spouse. Registration and titling of the vehicle in the name of the surviving
spouse shall be effected by payment of atransfer fee of $7.00. Thistransaction
is exempt from the provisions of the purchase and use tax on motor vehicles.

(1) Notwithstanding other provisions of the law, and except as provided
in subdivision (2) of this subsection, whenever the estate of an individual
consists in whole or in part of a motor vehicle, and the person’s will or other
testamentary document does not specifically address disposition of motor
vehicles, the surviving spouse shall be deemed to be the owner of the motor
vehicle and title to the motor vehicle shall automatically pass to the surviving
spouse. Registration and tile titling of the motor vehicle in the name of the
surviving spouse shall be effected by payment of atransfer fee of $7.00. This
transaction is exempt from the provisions of the purchase and use tax on motor
vehicles.

(2) This subsection shall apply to no more than two motor vehicles, and
shall not apply if the motor vehicleistitled in the name of one or more persons
other than the decedent and the surviving spouse.

* % %
Sec. 14. 23 V.S.A. 8 2045 is amended to read:
8§ 2045. RELEASE OF SECURITY INTEREST

(@) Upon the satisfaction of a security interest in a vehicle for which the
lienholder possesses the certificate of title is+Ha-thepessession-of-the ienrholder,
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he-er-she the lienholder shall, within 20 15 business days after demand-and—n
any-event-within-30-days; a request for release of the security interest, fully
execute a release of his—erher the security interest; in the space provided
therefor on the certificate or as in the form the commissioner prescribes, and
mail or deliver the certificate and release to the next lienholder named therein,
or, if none, to the owner or any person whe-detivers-to-the Henholder—an
adtherizationfrom authorized by the owner to receive the certificate (hereafter,
“owner’s designee”’). The owner or the owner’s designee, other than a dealer
holding the vehicle for resale, shall promptly cause the certificate and release
to be malled or delivered to the commissioner, who shall release the
lienholder’ s rights on the certificate or issue anew certificate.

(b) Upon the satisfaction of a the security interest ir-a-vehicleforwhich of
a subordinate lienholder who does not possess the certificate of title is+a-the

possession—of—a—prior—tenhelder, the subordinate lienholder wheose-security
Haterest-is-satisfied shall, within 20 15 business days after demand-and—+h-any

event—within—30-days; a request for release of the security interest, fully
execute a release in the form the commlssoner prescribes and deliver the
release to the owner or

adtherization-from the owner-to-receiveit owner’ s designee. The lienholder in
possession of the certificate of title shall either deliver the certificate to the
owner; or the persen-adthorized-by-him; owner’s designee for delivery to the
commissioner or, upen—receipt-of if the lienholder in possession receives the
release, mail or deliver it with the certificate to the commissioner, who shall
release the subordinate lienholder’s rights on the certificate or issue a new
certificate. A subordinate lienholder whose security interest is fully satisfied
but receives the certificate of title pursuant to subsection (&) of this section
shall, within three business days of its receipt, mail or deliver the title to the
owner or the owner’s designee.

(c) For purposes of subsections (a) and (b) of this section, a release not sent
by electronic means is deemed fully executed when it is completed and placed
in the United States mail postage prepaid or delivered to the person requesting
the rel ease as shown on the form so requesting it.

(d) A lienholder that fails to satisfy the requirements of subsection (a) or
(b) of this section shall, upon written demand sent by certified mail, be liable
to pay the owner or the owner’s designee $25.00 per day for each day that the
requirements of subsection (a) or (b) remain unsatisfied, up to a maximum of
$2,500.00, in addition to any other remedies that may be available at law or
equity. If the lienholder fails to pay the amount owed under this subsection
within 60 days following the written demand, the owner or the owner's
designee may bring a civil action and, if the lienholder is found to have
violated subsection (a) or (b) of this section, the amount owed under this
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subsection shall be trebled, resulting in an award of up to $7,500.00, and
reasonabl e attorney’ s fees and costs shall be awarded.

* * * Title-related Offenses* * *
Sec. 15. 23 V.S.A. § 2083 is amended to read:
§2083. OTHER OFFENSES
(a) A person who:

(1) With-fraudulent-Htent—permits-anether—whe Knowing that another

person is not entitled; to use or havepessession-of possess a certificate of title,
knowmqlv permits that person to use or possess the certificate, shall be subject

to the penalties prescribed in subdivision (5) of this subsection;

(2) Willaly Knowingly fails to mail or deliver a certificate of title or
application for a certificate of title to the commissioner within 20 days after the
transfer or creation or satisfaction of a security interest shall be subject to the
penalties prescribed in subdivision (5) of this subsection;

(3) Willtally Knowingly fails to deliver to his or her transferee a
certificate of title within 20 days after the transfer shal be subject to the
penalties prescribed in subdivision (5) of this subsection;

(4) WiHfuHy Knowingly and without authority signs a name other than
his or her own on any title, or Hiaceurately—states—or knowingly aters or
inaccurately states the chain of ownership or other information required on any
title, or knowingly fails to return a certificate of title that has been fraudulently
made, or knowingly has unauthorized possession of blank certificates of title or
manufacturer’s certificates of origin, shall be subject to the penalties prescribed
in subdivision (5) of this subsection;

(5) WittaHy Knowingly violates any provision of this chapter, except as
provided in subdivision (6) of this subsection or section 2082 of this title, shall

be fined not more than $2,000.00, or imprisoned for not more than two years,
or both; or

(6) WiHuHy Knowingly represents as his or her own; or sdls or
transfers a motor vehicle or vessel en to which he or she does not hold lega
title to or is not authorized to-sell-ertransferthe-vehicle-er—vessel by the
titleholder to sell or transfer shall be fined not more than $5,000.00, or
imprisoned for not more than five years, or both, for each offense.

(b) A Absent a showing of a knowing failure to deliver as provided in

subdivision (a)(3) of this section, a person shal-net-witfuly-fa who fails to
deliver to his or her transferee a certificate of title within 10 days after the
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transfer—A—person-who-violates this-subsection commits a traffic violation and
shall be assessed a civil penalty of not more than $1,000.00.

* * * Taxable Cost Definition * * *
Sec. 16. 32 V.S.A. 8 8902 is amended to read:
8§8902. DEFINITIONS

Unless otherwise expressly provided, the words and phrases used in this
chapter shall be construed to mean:

* * %

(5) “Taxable cost” means the purchase price as defined in subdivision
(4) of this section or the taxable cost as determined under section 8907 of this
titte. For any purchaser who has paid tax on the purchase or use of a motor
vehicle that was sold or traded by the purchaser or for which the purchaser
received payment under a contract of insurance, the taxable cost of the
replacement motor vehicle other than aleased vehicle shall exclude:

* * %

(B) the amount received from the sale of a motor vehicle last
registered in his or her name, the amount not to exceed the average book value
of the same make, type, model, and year of manufacture as designated by the
manufacturer and as shown in the Official Used Car Guide, National
Automobile Dealers Association (New England edition), or any comparable
publication, provided such sale occurs within three months of the taxable
purchase. However, this three-month period shall be extended day-for-day for
any time that a member of a guard unit or of the United States Armed Forces,
asdefined in 38 U.S.C. 8 101(10), spends outside Vermont due to activation or
deployment, and an additional 60 days following the person’s return from
activation or deployment. Such amount shall be reported on forms supplied by
the commissioner of motor vehicles,

* * *
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* * * Reped of Zone Registration * * *
Sec. 17. REPEAL
23 V.SA. § 412a (zone registration) is repeal ed.
* * * Renewal Notice for Nondriver Identification Cards* * *
Sec. 18. 23 V.S.A. § 115 isamended to read:
§115. NONDRIVER IDENTIFICATION CARDS

(@ Any Vermont resident may make application to the commissioner and
be issued an identification card which is attested by the commissioner as to
true name, correct age, and any other identifying data as the commissioner may
reguire which shall include, in the case of minor applicants, the written consent
of the applicant’s parent, guardian, or other person standing in loco parentis.
Every application for an identification card shall be signed by the applicant and
shall contain such evidence of age and identity as the commissioner may
require. The commissioner shall require payment of afee of $17.00 at the time
application for an identification card is made.

(b) Every identification card shall expire, unless earlier canceled, on the
fourth birthday of the applicant following the date of original issue, and may
be renewed every four years upon payment of a $20.00 fee. At least 30 days
before an identification card will expire, the commissioner shall mail first class
to the cardholder an application to renew the identification card.

* * * Record Retention and Record Formats* * *
Sec. 19. 23 V.SA. 8 102(c) is amended to read:

Sec. 20. 23 V.S.A. § 2027(c) is amended to read:

(c) The commissioner shall file and retain for five years every surrendered
certificate of title, the file to be maintained so as to permit the tracing of title of

the vehlcle des gnated therem Ihe—eF|g+nal—|teeelteis—shal-l—Iae—F\qam):amed—\ﬁ@E

Sec. 21. 23 V.S.A. 8 3810(b) is amended to read:

(b)(1) The commissioner shall maintain at hisor her central office, arecord
of al certificates of titleissued by him or her:
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(A) under a distinctive title number assigned to the vessd,
snowmobile, or all-terrain vehicle;

(B) under the identification number of the vessel, snowmobile, or
all-terrain vehicle;

(C) dphabetically, under the name of the owner; and, in the
discretion of the commissioner, by any other method he or she determines.

(2) Fheorignalrecords-may-bemaintained-on-microfibm. [Repealed.]
Sec. 22. 23 V.S.A. § 3820(c) is amended to read:

(c) The commissioner shall file and retain every surrendered certificate of
title for five years. The file shall be maintained so as to permit the tracing of
title of the vessel, snowmobile, or all-terrain vehicle designated. Fherecords

may be maintained on microfitm.
* * * |gnition Interlock Restricted Driver’s Licenses; Fees* * *
Sec. 23. 23 V.SA. 8§ 1213(a), (b), and (c) are added to read:

(a) First offense. A person whose license or privilege to operate is
suspended for afirst offense under this subchapter shall be permitted to operate
a motor vehicle, other than a commercial motor vehicle as defined in section
4103 of this title, if issued a valid ignition interlock RDL. The commissioner
shall issue an ignition interlock RDL to a person eligible under section
1205(a)(2), 1206(a), or 1216(a)(1) of this title upon receipt of a $125.00
application fee, and upon receipt of satisfactory proof of installation of an
approved ignition interlock device in any motor vehicle to be operated,
financial responsibility as provided in section 801 of this title, and enrollment
in an alcohol and driving education program. The RDL shal be vaid after
expiration of the applicable shortened period specified in section 1205(a)(2),
1206(a), or 1216(a)(1) of this title. An ignition interlock RDL shall expire
upon reinstatement of a person’s regular license or privilege to operate or shall
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is required and shal impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

(b) Second offense. A person whose license or privilege to operate is
suspended for a second offense under this subchapter shall be permitted to
operate a motor vehicle, other than a commercial motor vehicle as defined in
section 4103 of this title, if issued a vaid ignition interlock RDL. The
commissioner shall issue an ignition interlock RDL to a person digible under
section 1205(m), 1208(a), or 1216(a)(2) of this title upon receipt of a $125.00
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application fee, and upon receipt of satisfactory proof of installation of an
approved ignition interlock device in any motor vehicle to be operated,
financia responsibility as provided in section 801 of this title, and enrollment
in an acohol and driving rehabilitation program. The RDL shall be valid after
expiration of the applicable shortened period specified in section 1205(m),
1208(a), or 1216(a)(2) of this title. An ignition interlock RDL shall expire
upon reinstatement of a person’s reqular license or privilege to operate or shall
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is required and shall impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

(c) Third or subsequent offense. A person whose license or privilege to
operate is suspended or revoked for a third or subsequent offense under this
subchapter shall be permitted to operate a motor vehicle, other than a
commercial motor vehicle as defined in section 4103 of this title, if issued a
valid ignition interlock RDL. The commissioner shall issue an ignition
interlock RDL to a person eligible under section 1205(m), 1208(b), or
1216(a)(2) of this title upon receipt of a $125.00 application fee, and upon
receipt of satisfactory proof of instalation of an approved ignition interlock
device in any motor vehicle to be operated, financia responsibility as provided
in_section 801 of this title, and enrollment in an acohol and driving
rehabilitation program. The RDL shal be valid after expiration of the
applicable shortened period specified in section 1205(m), 1208(b), or
1216(a)(2) of this title. An ignition interlock RDL shall expire upon
reinstatement of a person’s regular license or privilege to operate or shal
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is reqguired and shall impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

Sec. 24. REPEAL

23 V.S.A. §1213(a), (b), and (c) within Sec. 9 of No. 126 of the Acts of the
2009 Adj. Sess. (2010) are repealed.

Sec. 25. EFFECTIVE DATES

(a) This section and Sec. 16 (taxable cost definition) of this act shall take
effect on passage. Sec. 16 shall apply retroactively to October 1, 2009.

(b) Sec. 24 (reped of ignition interlock subsections (a)—(c)) shall take
effect on June 30, 2011.




JOURNAL OF THE SENATE 1522

(c) Sec. 5 (foreign citizen licenses) shall take effect on January 1, 2012.

(d) Secs. 8 (DUI civil suspension) and 9 (under age 21 civil violation) shall
take effect on July 2, 2011.

(e) Sec. 18 (nondriver identification renewal) shall take effect on July 1,
2012.

(f)_All other sections shall take effect on July 1, 2011.

Thereupon, pending the question, Shall the Senate concur in the House
proposal of amendment?, on motion of Senator Mazza, the Senate refused to
concur in the House proposal of amendment and requested a Committee of
Conference.

Rules Suspended; Bills on Notice Calendar for | mmediate Consideration

On motion of Senator Campbell, the rules were suspended, and the
following bills and Joint resolution, appearing on the Calendar for notice, were
ordered to be brought up for immediate consideration:

S. 30, S.37,S.73, S. 101, S. 105.
House Proposal of Amendment Concurred In
S. 30.
House proposal of amendment to Senate bill entitled:
An act relating to assault of a health care worker.
Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 13V.S.A. §1028 is amended to read:

§ 1028. ASSAULT OF LAW ENFORCEMENT OFFICER, FIREFIGHTER,
EMERGENCY—ROOM—PERSONNEL,—OR EMERGENCY MEDICAL
PERSONNEL MEMBER, OR HEALTH CARE WORKER; ASSAULT
WITH BODILY FLUIDS

(d) A person convicted of asimple or aggravated assault against alaw
enforcement officer, afirefighter, emergency-roem-personnel a health care
worker, or amember of emergency serviees medical personnel asdefined in
subdivision 24 V.S.A. 8§ 2651(6) of Fitle24 while the officer, firefighter,
health care worker, or emergency medica personnel member is performing a
lawful duty, in addition to any other penaltiesimposed under sections 1023 and
1024 of thistitle, shall:

(1) For thefirst offense, be imprisoned not more than one year;
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(2) For the second offense and subsequent offenses, be imprisoned not
more than 10 years.

(b)(1) No person shal intentionally cause blood, vomitus, excrement,
mucus, saliva, semen, or urine to come in contact with a lanw-enforcement
officer person designated in subsection (a) of this section while the officer
person is performing alawful duty.

(2) A person who violates this subsection shall be imprisoned not more
than one year or fined not more than $1,000.00, or both.

(c) Inimposing a sentence under this section, the court shall take into
consideration whether the defendant was a patient at the time of the offense
and had a psychiatric illness, the symptoms of which were exacerbated by the
surrounding circumstances, irrespective of whether the illness constituted an
affirmative defense to the charge.

(d) For purposes of this section:

(1) “Health care facility” shall have the same meaning as defined in
18 V.S.A. 8§ 9432(8)

(2) “Headlth care worker” means an employee of a health care facility or
alicensed physician who is on the medical staff of a hedth care facility who
provides direct care to patients or who is part of ateam-response to a patient or
visitor incident involving real or potential violence.

Sec. 2. LAW ENFORCEMENT ADVISORY BOARD

The law enforcement advisory board shall adopt a model policy to address
enforcement of the criminal code asiit relates to an assault of a heath care
worker while he or sheis engaged in his or her officia duties providing

patient care.
Sec. 3. EFFECTIVE DATE

This act shall take effect on passage.

Thereupon, the question, Shall the Senate concur in the House proposa of
amendment?, was decided in the affirmative.



JOURNAL OF THE SENATE 1524

House Proposal of Amendment Not Concurred In; Committee of
Conference Requested

S. 37.
House proposal of amendment to Senate bill entitled:

An act relating to expungement of a nonviolent misdemeanor crimina
history record.

Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 13 V.S.A. chapter 230 is added to read:

CHAPTER 230. EXPUNGEMENT AND SEALING OF CRIMINAL
RECORDS

§7601. DEFINITIONS
As used in this subchapter:

(1) “Court” meansthe criminal division of the superior court.

(2) “Charge or conviction record” means data regarding identification,
arrest or citation, arraignment, judicial disposition, custody, and supervision.

(3)  “Investigation or prosecution record” means al information
documenting the investigation or prosecution of the case that is maintained by
law enforcement, the prosecuting attorney, or the defense attorney.

(4) “Predicate offense” means a crimina offense that can be used to
enhance a sentence levied for a later conviction, and includes operating a
vehicle under the influence of intoxicating liquor or other substance in
violation of 23 V.S.A. 8 1201, domestic assault in violation of section 1042 of
thistitle, and stalking in violation of section 1062 of thistitle.

(5) “Qudifying misdemeanor” means a misdemeanor offense which is
not a listed crime as defined in subdivision 5301(7) of this title, an offense
involving sexua exploitation of children in violation of chapter 64 of thistitle,
an offense involving violation of a protection order in violation of section 1030
of this title, a prohibited act as defined in section 2632 of this title, or a
predicate offense.
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8§ 7602. EXPUNGEMENT AND SEALING OF RECORD, POST-
CONVICTION; PROCEDURE

(a) A person who was convicted of a qualifying misdemeanor or qualifying
misdemeanors arising out of the same incident or occurrence may file a
petition with the court requesting expungement of the charge or conviction
record and sealing of the investigation or prosecution record related to the
conviction. The state’s attorney or attorney general shall be the respondent in
the matter.

(b) _The court shall grant the petition without hearing if the petitioner and
the respondent stipulate to the granting of the petition. The respondent shall
file the stipulation with the court, and the court shall issue the petitioner a
certificate and provide notice of the order in accordance with this section.

(c) The court shal grant the petition, after hearing, if al of the following
conditions are met:

(1) At least 10 years have elapsed since the date on which the person
successfully completed the terms and conditions of the sentence for the
conviction. |f the person has successfully completed the terms and conditions
of an indeterminate term of probation, the court may waive this 10-year wait

period.
(2) The person has not been convicted of a crime arising out of a new

incident or occurrence since the person was convicted of the qualifying
misdemeanor.

(3) Any restitution ordered by the court has been paid in full.

(4) In thetotality of the circumstances, the court finds that expungement
of the charge or conviction record and sedling of the investigation or
prosecution record for the qualifying misdemeanor serve the interest of justice.

(d) The court may grant the petition, after hearing, if the following
conditions are met:

(1) At least 20 vears have elapsed since the date on which the person
successfully completed the terms and conditions of the sentence for the
conviction.

(2) The person has not been convicted of afelony arising out of a new
incident or occurrence since the person was convicted of the qualifying
misdemeanor.

(3) The person has not been convicted of a misdemeanor during the past
15 years.
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(4) Any restitution ordered by the court for any misdemeanor of which
the person has been convicted has been paid in full.

(5) After considering the particular nature of any subsequent offense, the
court finds that expungement of the charge or conviction record and sealing of
the investigation or prosecution record for the gualifying misdemeanor serve
the interest of justice.

(e) At the time the petition is filed, the respondent shall give notice of the
petition to any victim of the offense who is known to the respondent. The
victim shall have the right to offer the respondent a statement prior to any
stipulation or to offer the court a statement at any hearing on the petition. The
respondent’ s inability to locate a victim after a reasonable effort has been made
shall not be a bar to granting a petition.

(f)_Upon granting a petition pursuant to this section, the court shall issue
the person a certificate stating that such person’s behavior after the conviction
has warranted the issuance of the order and that its effect is to annul the record
of arrest, conviction, and sentence.

(g) An order granting a petition pursuant to this section shall direct the
recipient to expunge the charge or conviction record and to sed the
investigation or prosecution record as provided in section 7604 of thistitle.

§ 7603 EXPUNGEMENT AND SEALING OF RECORD, NO
CONVICTION; PROCEDURE

(a) A person who was cited or arrested for a crimina offense may petition
the court to expunge the charge or conviction record, and sea the investigation
or prosecution record, related to the citation or arrest if:

(1) No crimina chargeiis filed by the state and the statute of limitations
has expired.

(2) The court does not make a determination of probable cause at the
time of arraignment or dismisses the charge at the time of arraignment and the
statute of limitations has expired.

(3) The chargeis dismissed beforetrial:
(A) without prejudice and the statute of limitations has expired.

(B) with prejudice.

(4) The defendant and the respondent stipul ate that the court may grant
the petition to expunge and seal the record.

(b) The state's attorney or attorney genera shal be the respondent in the
matter. At the time the petition is filed, the respondent shall give notice of the
petition to any victim of the offense who is known to the respondent. The
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victim shall have the right to offer the respondent a statement prior to any
petition being granted. The petitioner and the respondent shall be the only
parties in the matter.

() The court may grant the petition if it finds, in the totality of the
circumstances, that expungement of the charge or conviction record and
sedling of the investigation or prosecution record, serve the interest of justice.

(d) An order granting a petition pursuant to this section shall direct the
recipient to expunge the charge or conviction record and to sed the
investigation or prosecution record as provided in section 7604 of thistitle.

(e) An arresting or investigating agency’s records are subject only to
sealing, not expungement, under this section.

§ 7604. EFFECT OF EXPUNGEMENT AND SEALING

(2) Upon entry of an order of expungement of a charge or conviction
record:

(1) The court shall provide a copy of the order of expungement to the
respondent, Vermont crimina information center (VCIC), center for crime
victim services, and any other entity that may possess a portion of the charge
or conviction record of the criminal offense which is the subject of the order.
The Vermont crimina information center shall provide notice of the
expungement to the Federal Bureau of Investigation’s National Crime
Information Center.

(2) The person whose record is expunged shall be treated in all respects
asif he or she had never been arrested, convicted, or sentenced for the offense.
In any application for employment, license, or civil right or privilege or in an
appearance as a witness in_any proceeding or hearing, a person may be
required to answer questions about a previous charge or conviction record only
with respect to arrests or convictions that have not been expunged. Upon
recelving an inquiry from any person regarding an expunged record, any
person or entity that has received a copy of the order of expungement shall
respond that “NO RECORD EXISTS.”

(3)  The court may keep a special index of cases that have been
expunged together with the order for expungement and the certificate issued
pursuant to section 7602 of thistitle. Theindex shal list only the name of the
person convicted of the offense, his or her date of birth, the docket number,
and the criminal offense that was the subject of the expungement.

(4) The special index and related documents specified in subdivision (3)
of this section shall be confidential and shall be physically and e ectronicaly
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segregated in a manner that ensures confidentiality and that limits access only
to authorized persons.

(5) Inspection of the expungement order or the certificate may be
permitted only upon petition by the person who is the subject of the case or by
the court if the court finds that inspection of the documents is necessary to
serve the interest of justice. The administrative judge may permit specia
access to the index and the documents for research purposes pursuant to the
rules for public access to court records.

(6) All other court documents in a case that is subject to an
expungement order shall be destroyed.

(7) _The court administrator shall establish policies for implementing
subdivisions (3) — (6) of this subsection.

(b) Upon entry of an order to seal an investigation or prosecution record:

(1) The court shall provide a copy of the sealing order to the respondent,
Vermont criminal information center (VCIC), center for crime victim services,
the arresting agency, the investigating agency, and any other entity that may
possess a portion of the investigation or prosecution record of the qualifying
misdemeanor which is the subject of the order. The Vermont criminal
information center shall provide notice of the expungement to the Federal
Bureau of Investigation’s National Crime Information Center.

(2) The person whose record is sealed shall be treated in al respects as
if he or she had never been arrested, convicted, or sentenced for the offense. In
any application for employment, license, or civil right or privilege or in an
appearance as a witness in _any proceeding or hearing, a person may be
required to answer gquestions about a previous investigation or prosecution
record only with respect to investigations, arrests, or convictions that have not
been sealed.

(c) Upon receiving asealing order, an entity shall:

(1) Seal theinvestigation or prosecution record:;

(2) Enter acopy of the sealing order into the record;

(3) Hag the record as “SEALED” to prevent inadvertent disclosure of
sedled information; and

(4) Upon receiving an inquiry from any person regarding a sealed
record, respond that “NO RECORD EXISTS.”

(d)(1) Notwithstanding a sealing order:
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(A) An entity that possesses a sedled record may continue to use it
for any litigation or claim arising out of the same incident or occurrence or
involving the same defendant.

(B) An entity may use an investigation or a prosecution record sealed
in accordance with section 7603 of this title, regarding a person who was cited
or arrested, for future criminal investigations or prosecutions without
limitation.

(2) An entity may use an investigation or prosecution record seaed in
accordance with section 7602 of this title, regarding a person who was
convicted, for future criminal investigations or prosecutions only upon an order
of a superior court judge in the crimina divison. The hearing on an
application for such an order may be conducted in a confidential and
nonadversariadl manner _substantially similar to procedures for obtaining a
search warrant.

(e) The person whose record has been sealed shall maintain his or her right
to access the sealed record as if the record had not been sealed.

§ 7605. NEW CHARGE

If a person is charged with a crimina offense after he or she has filed a
petition pursuant to this chapter, the court shall not act on the petition until
disposition of the new charge.

§7606. DENIAL OF PETITION

If a petition is denied by the court pursuant to this chapter, no further
petition on that same matter shall be brought for at least five years.

Sec. 2. REPORT; COURT ADMINISTRATOR

On or before January 15, 2015, the court administrator shall report to the
genera assembly the total number of court orders for expungement of charge
or conviction records and sealing of investigation or prosecution records which
have been issued by the courts of this state and the types of offenses for which
a court ordered expungement of charge or conviction records and sealing of
investigation or prosecution records pursuant to this act.

Sec. 3. EFFECTIVE DATE
This act shall take effect on July 1, 2011.

Thereupon, pending the question, Shall the Senate concur in the House
proposal of amendment?, on motion of Senator Sears, the Senate refused to
concur in the House proposal of amendment and requested a Committee of
Conference.

House Proposal of Amendment Concurred In
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S. 73.
House proposal of amendment to Senate bill entitled:

An act relating to raising the penalties for eluding a police officer.
Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 23V.SA. § 1133 isamended to read:
8§ 1133. AFFEMPHNG TFOELUDE ELUDING A POLICE OFFICER

(8 No operator of amotor vehicle shall fail to bring his or her vehicleto a
stop when signaled to do so by an enforcement officer:

(1) displaying insigniaidentifying him or her as such; or

(2) operating alaw enforcement vehicle sounding a siren and displaying
aflashing blue or blue and white signal lamp.

(b)(1) A person who violates subsection (a) of this section shal be
imprisoned for not more than one year or fined not more than $1,000.00, or
both.

(2A) A person who violates subsection (@) of this section while
operating a vehicle in a negligent or grossly negligent manner in violation of
section 1091 of this title shall be imprisoned for not more than five years or
fined not more than $1,000.00, or both.

(3)(A) In the event that death-or serious bodily injury to any person
other than the operator is proximately caused by the operator's knowing
violation of subsection (a) of this section, the operator shall be imprisoned for
not more than five 15 years or fined not more than $3;000-:00 $5,000.00, or
both.

(B) If death-or serious bodily injury to more than one person other
than the operator is proximately caused by the operator’s knowing violation of
subsection (@) of this section, the operator may be convicted of a separate
violation of this subdivision for each decedent or person injured.

(4)(A) In the event that death to any person other than the operator is
proximately caused by the operator’s knowing violation of subsection (a) of
this section, the operator shall be imprisoned for not less than one year nor
more than 15 years or fined not more than $10,000.00, or both.

(B) If death to more than one person other than the operator is
proximately caused by the operator’s knowing violation of subsection (a) of




1531 MONDAY, MAY 02, 2011

this section, the operator may be convicted of a separate violation of this
subdivision for each decedent.

* * %

Thereupon, the question, Shall the Senate concur in the House proposa of
amendment?, was decided in the affirmative.

House Proposal of Amendment Concurred In
S. 101
House proposal of amendment to Senate bill entitled:
An act relating to child support enforcement.
Was taken up.

The House proposes to the Senate to amend the bill in Sec. 1, 15 V.SA.
8 606(d), in subdivision (2), by striking out “the obligated parent lacked the
ability” and inserting in lieu thereof “since that date, the obligated parent
became unable’

Thereupon, the question, Shall the Senate concur in the House proposa of
amendment?, was decided in the affirmative.

House Proposal of Amendment Concurred In
S. 105.
House proposal of amendment to Senate bill entitled:
An act relating to miscellaneous agricultural subjects.
Was taken up.

The House proposes to the Senate to amend the bill by striking out all after
the enacting clause and inserting in lieu thereof the following:

Sec. 1. 6 V.SA. chapter 151 is amended to read:

CHAPTER 151. SUPERVISION, INSPECTION AND LICENSING OF
DAIRY OPERATIONS

* * %



JOURNAL OF THE SENATE 1532

§2672. DEFINITIONS
Asused in this part, the following terms have the following meanings:

* * %

(5) “Milk handler” or “handler” is a person, firm, unincorporated
association or corporation engaged in the business of buying, selling,
assembling, packaging, or processing milk or other dairy products, for sae
within or without the state of Vermont. “Milk handler” or “handler” shall not
mean a milk producer.

* * %

(7) “Milk”: Unless preceded or succeeded by an explanatory term,
means the pure lacteal secretion of a type of dairy livestock listed in this
subdivision. Such milk may be standardized by the addition of pure, fresh
skim milk or cream as defined by regulation.

(A) “Cows milk” is the colostrum-free, pure, lacteal product of
healthy eews cattle which contains not less than 11.50 percentum of total milk
solids (to which nothing has been added or taken away). Cows milk sold in
retail packages shall contain not less than 3.25 percent milk fat, and not less

than 8.25 percent nonfat m|Ik SO|IdS Ihe—seeretapy—may—m—aeeelcdaneeweh

(B) “Goats milk” is the colostrum-free, pure, lacteal product of
healthy dairy goats which contains not less than 10 percentum of total milk
solids (to which nothing has been added or taken away). Goats' milk sold in
retail packages shall contain not less than 2.5 percent milk fat and not less than

75 percent nonfat mll k SO|IdS Iheeee#etwmay—n%aeeerdanee—mthehapter

(C) “Sheep’s milk” is the colostrum-free, pure, lacteal product of
healthy dairy sheep which contains no less than 11.50 percent of total milk
solids (to which nothing has been added or taken away).
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(D) “Water buffalo’s milk” is the colostrum-free, pure, lacted
product of healthy dairy water buffalo which contains no less than 11.50
percent of total milk solids (to which nothing has been added or taken away).

1)(8) “Retail package of dairy product erimitation-dairy-product” is a

package to be sold to a consumer.

@2(9) “Dairy preduets product” are is milk, or the-preduets a product
derived therefrom, which eenferm conforms to the appropriate legal standard

or definition for the specific product as defined in this part and regulations
made under this part.

3)(10) “Huid dairy products’ are milk and fluid dairy products
derived from milk, including cultured products, as defined by regulations made
under this part.

34)(11) “Licensed technician” is a person who has demonstrated by
appropriate tests, to the satisfaction of the secretary, that he or she has the skill,
experience, ability, and integrity to perform tests that are used as a basis for
payment or acceptance of dairy products ermitation-dairypreduets, and who
holds one or more licenses issued by the secretary authorizing him the person
to carry on one or more of these activities.

15)(12) “Approved dairy laboratory” is any place or premise which has
been inspected and approved by the secretary or, those premises outside
Vermont approved and listed by the National Conference on Interstate Milk
Shipments in accordance with the most recent evaluation of milk |aboratories
as published by the U.S. Department of Health and Human Services, Public
Health Service, Food and Drug Administration, where tests are made on milk;
or dairy products—er—imitation—dairy—produets; to determine the quality or
acceptance of the products. The laboratory shall meet recommendations as set
forth in the latest edition of APHA “standard methods for the examination of
dairy products.” The secretary may terminate approval for cause.
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46)(13) “Adulteration” means an adulterated dairy product er
adulterated—mitation—dairy—product containing noxious, unwholesome, or
deleterious material, preservative, drugs, or chemical in a quantity injurious to
health; or which does not conform to the definition of the product; or which is
not produced, processed, or distributed according to the provisions of this part.

&AH(14) “Commission” means the Vermont milk commission as
constituted in section 2922 of thistitle.

@8)(15) “Charitable uses use” means the distribution of milk among
poor and needy persons without charge or compensation therefor.

19)(16) “Distributor” means any person who sdlls milk er—mitation
datry—produets to consumers within the state, except those who sell milk e

mmn—dal-ry—pmelaets for consumptlon on the premlses A—preelueer—er
20)(17) “Market” means any area designated by the board as a natural
marketing area.

21(18) “School lunch milk” means milk sold, offered for sale, or
distribution a school buildings, grounds, or other places used for school
purposes.

22)(19) “Person” means individuals, corporations, partnerships, trusts,
associations, cooperatives, and any and all other business units or entities.

23)(20) “Additional definitions’: The secretary may; (after due notice
and public hearing) in accordance with chapter 25 of Title 3, promulgate,
amend, or rescind definitions of other dairy products and—mitation—dairy
produets, including modified milk, dairy processes, and rules relating to
specially trained personnel.

24)(21) “Drug” or “drugs’ mean:

(A) articles recognized in the officia United States Pharmacopeia,
official Homeopathic Pharmacopeia of the United States, or official National
Formulary, or supplement thereto; and

(B) articles intended for use in the diagnosis, cure, mitigation,
treatment or prevention of disease in man or other animals; and

(C) articles (other than food) intended to affect the structure or any
function of the body of man or other animals; and

(D) articlesintended for use as a component of any articles specified
in subdivision 24)(A), (B), or (C); of this seetion subdivision (21), but not
including devices or their components, parts, or accessories.




1535 MONDAY, MAY 02, 2011

25)(22) Definitions and standards of milk products not herein defined
shall be those established by federal agencies and published in the Code of
Federal Regulations.

£26)(23) “Vermont fresh milk” means milk consisting entirely of fresh
milk produced in Vermont.

2H(24) “Northeastern fresh milk” means milk consisting entirely of
fresh milk produced in Delaware, Maryland, New Jersey, Pennsylvania, New
York, Connecticut, Rhode Island, Massachusetts, Vermont, New Hampshire,
or Maine.

(25) “National Conference on Interstate Milk Shipments’ means the
national nonprofit organization of that same name, or its successor in interest,
that deliberates and votes on proposals submitted by individuals from state or
local requlatory agencies, the U.S. Food and Drug Administration, the U.S.
Department of Agriculture, producers, processors, and consumers who have an
interest in the safety of dairy products.

* * %

§2677. FLUID DAIRY PRODUCTS FOR LIVESTOCK FEED

A milk plant or handler shall not dispense or deliver fluid dairy products
other than whey for livestock feed including poultry except under regulations
as may be promulgated by the secretary.

* * %

§2681. ADDITIVES

The secretary may, in accordance with chapter 25 of Title 3, promulgate a
list of food grade additives which may be added to milk. The additives used in
milk sold in retail packages shall be conspicuously stated in descending order
of volume on the label of the package in a manner approved by the secretary.

* * *

§2701. REGULATIONS

(@) The secretary, in accordance with chapter 25 of Title 3, shall
promulgate, and may amend and rescind, dairy sanitation regulations relating
to dairy products and-Hmitation-dairy-products to enforce this chapter, including
but not limited to: labeling, weighing, measuring and testing facilities,
buildings, equipment, methods, procedures, health of animas, hedth and
capability of personnel, and quality standards. In addition, the uniform
regulation for sanitation regquirements, as adopted by the National Conference
on Interstate Milk Shippers, and published by the U.S. Department of Health
and Human Services, Public Health Service, Food and Drug Administration,



JOURNAL OF THE SENATE 1536

Grade A Peasteurized Milk Ordinance (PMO), together with amendments,
supplements and revisions thereto, are adopted as part of this chapter, except as
modified or rejected by regulation. When adherence to the PMO is deemed
unreasonable by the agency for non-Grade “A” products, the most current
version of the Recommended Requirements of the United States Department of
Agriculture, Agricultural Marketing Service, Milk for Manufacturing Purposes
and its Production and Processing may be used.

* % *

§2721. HANDLERS' LICENSES

§ 2722a. HEARINGS, AND ACTION UPON APPLICATIONS

(8 Upon receipt of an application for amilk handler’s license the secretary
shall examineit. If the application is deficient the secretary shall so notify the
applicant and return the application together with one-half of the application
fee within 30 days of the receipt of the application. If the application is

not def|C|ent the secretary shall eet—a—elate—ﬁer—a—hean—ng—en—the—aepl—reaﬂee

state—'Fhe publish notlce of the appllcatlon in one or more publlcatlons of

genera circulation within the stat€'s dairy community at the applicant’s
expense. The secretary shall also publish notice of the handler’ s application on
the agency’ swebsite. An interested party shall have 14 calendar days from the
date of publication to request a hearing on the application. The secretary shall
grant a request for a hearing when an interested party can demonstrate a
reasonable belief that the applicant will not promote the general good of the
dairy industry and the consuming public pursuant to Vermont rule 20-021-001
adopted by the agency of agriculture, food and markets. Where such a

ShOWI nq is made a hear| ng must shall be held W|th|n 60 days of rece| pt of an




1537 MONDAY, MAY 02, 2011

request. In the absence of such a showing or where no request for ahearing is
received, the secretary may hold a hearing at his or her discretion.

(b) In the ease—ofanew—application event a hearing is convened, the
hearing shall be held in central Vermont unless requested by the applicant to be

in the specific area which-the-apphicant-rtends-principahy-to-serve where the
applicant will be located. Additional hearings may be held at the discretion of

the secretary.
§2723. EXEMPTIONS
Handlers' licenses shall not be required from the following persons:

(1) Producers, except producers who sell fluid dairy products at retail in
Vermont.

(2) A hotel, restaurant, or other public eating place that sells fiuid dairy
products for consumption on the premises, or a store which sells packaged
dairy products, provided the entire supply of fluid dairy products is purchased
from licensed milk handlers.

(3) A person producing unpasteurized milk under chapter 152 of this
title, with respect to the sale of that unpasteurized milk only.

(4) A person who holds a frozen dessert license that only utilizes
pasteurized frozen dessert mix.

* * *

§2741. MILK PLANTS ANBD-HVHFAHON-DAIRY-PROBDUCTFSPLANTS

Before issuing a milk handler’s license er—an—mitation—dairy—produets
handiersHeense and at least twice a year thereafter, the secretary shall inspect

or cause to be inspected al milk plants and-Hritation-dairy-productsplants as
to their premises, equipment, procedures, and sanitary conditions. He The
secretary may enter into reciprocal agreements with or accept the inspection
reports of appropriate dairy sanitation agencies of other states, municipalities,
or the federal government in lieu of inspection by the secretary, provided their
standards and administration are substantially equal to the standards
established by the secretary under the provisions of this chapter.

* * %
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§ 2743. DAIRY LABORATORIES

(@) The secretary shall, at least annually, inspect or cause to be inspected all
premises where dairy products are tested to determine the basis of payment or
acceptance. Each handler shall notify the secretary of the place in which tests
of producer’s dairy products are conducted. Such tests shall be performed only
by licensed technicians. Approved dairy |aboratories located outside Vermont
are exempt from this inspection.

(b) The secretary shall at least annually inspect appreved all in-state dairy
laboratories and those out-of-state dairy laboratories not approved by the
National Conference on Interstate Milk Shipments and if qualified, they shall
be so-eertitied approved by the secretary.

* * %

(d) In case the producer’s milk is transported from the farm to a milk plant
in another state, the ot mole: N of can

pFedHeer—del-weHe—and—t&st—them samples shall be tested in_an aDDroved

dairy laboratory.
82744, ENFORCEMENT

(d) Right of entry. The secretary or his or her agent may for the purpose of
inspection enter at all reasonable times the premises, except the residence, of
all milk handlers and producers and examine al pertinent records and
personnel and may use reasonable means of determining the sanitary condition
of the entire milk producing and handling process. Refusa to permit
inspection shall be grounds for revoking a license or ability to ship milk
pursuant to chapter 25 of Title 3.

§ 2744a. DRUGS

(8 No producer shall sell or offer for sale milk which contains any drug or
drugs in excess of tolerances established by the United States Food and Drug
Administration in the Code of Federal Regulations.

b)) In the event that milk from a dairy farm contains a drug, no more
milk produced by that producer shal be received by any milk dealer; or

handler-for-a-period-of up-to-twe-days until a sample of at least one complete
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milking has been collected and found negative. In the event of a second
violation within a 12-month period, no more milk produced by that producer
shall be received by any milk dealer; or handler; for a period of up to feur two
days and until a sample of at |east one complete milking has been collected and
found negative. In the event of athird violation within a 12-month period, the
secretary shall, at a minimum, take the same action as required for a second
violation and may prohibit the producer from selling milk in this state. No
handler; or dealer; shall accept milk from a producer whose ability to sell milk
is suspended or terminated.

€}(2) In lieu of suspending a producer’s ability to sell milk, the
secretary may issue an administrative penalty. The amount of the penalty shall
not exceed the value of the milk which could have been prohibited from sale.
A producer who fails to pay an administrative penalty, after opportunity for
hearing, shall have his, or her, ability to sell milk suspended until the penalty is
paid. Inlieu of suspending a producer’s ability to sell milk, the secretary may
accept the assessment by the milk dealer or handler, against the producer, of
damages beyond the milk deder’s, or handler’s control which occurred as a
result of purchasing the contaminated milk, as an equivalent penalty.

(3) Notwithstanding the provisions of subsection (c) of this section, the
secretary may at any time issue an emergency order prohibiting a producer
from selling and a handler from accepting any milk until the milk tests
negative for drugs.

(b)(1) No producer shall sdl livestock for slaughter which contains any
drug or drugs in excess of tolerances established by the United States Food and
Drug Administration in the Code of Federa Requlations.

(2) In the event that livestock intended for slaughter is found to contain
a drug or drugs in excess of levels established by the United States Food and
Drug Administration in the Code of Federal Regulations at the time of sale, the
secretary may assess an administrative penaty not to exceed $1,000.00 for
each violation.

{d)(c) Beforeissuing an order or administrative penalty under this section,
the secretary shall prowde the producer and the handler; or deader; an
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Sec. 2. REPEAL
6 V.S.A. § 2753 (segregation of products) is repealed.
Sec. 3. 6 V.SA. chapter 152 is amended to read:
CHAPTER 152. SALE OF UNPASTEURIZED (RAW) MILK

§ 2775. LIMITED SALE OF UNPASTEURIZED (RAW) MILK
PERMISSIBLE

Fhe Notwithstanding section 2701 of this title, the production and sale of
unpasteurized milk to a consumer for fluid personal consumption is permitted
within the state of Vermont only when produced, marketed, and sold in
conformance with this chapter.

§2776. DEFINITIONS
For-thepurpeses-of In this chapter;:

(1) “Consumer” means a customer who purchases, barters for, or
otherwise acquires unpasteurized milk from the farm or delivered from the
farm.

(2) “Persond consumption” means the use by a consumer of
unpasteurized milk for food or to create a food product made with or from
unpasteurized milk which is intended to be ingested by the consumer, members
of his or her household, or any nonpaying guests.

(3) “Unpasteurized milk” or “unpasteurized (raw) milk” means
ed pril - for_fluid i L d 'I_I

id milk that is unprocessed.

(4) “Unprocessed” means milk that has not been modified from the

natural state it was in as it left the animal, other than filtering, packaging, and
cooling.

§ 2777. STANDARDS FOR THE SALE OF UNPASTEURIZED (RAW)
MILK

(@) Unpasteurized milk ferfhuid-consumption shall be sold directly from

the producer to the end-user consumer for personal consumption only and shall
not be resold.

* * %
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Sec. 4. 6 V.SA. chapter 153 is amended to read:
CHAPTER 153. STANDARDSAND PURITY
§2801. ADULTERATION PROHIBITED

It is prohibited to sell, transfer, or offer for sale any adulterated dairy
product er—adulterated-Hmitation—dairy—product which does not conform to
Vermont statutes and regulations adopted thereunder. Nothing herein shall be
construed to prohibit the salvage of milk solids for human consumption under
regulations adopted by the secretary.

§2802. FOREIGN FATS PROHIBITED

A person, firm, or corporation, by himself or herself, his or her servant or
agent, or as the servant or agent of another, shall not manufacture, sell, or
exchange, or have in possession with intent to sell or exchange, any dairy
products or any of the fluid or solid derivatives of any of them to which has
been added any fat or oil other than milk fat, except chocolate ice cream and
chocolate milk which may contain the amount of fats other than milk fat
normally contained in the chocolate or cocoa used in the manufacture of
chocolate ice cream and chocolate milk. This section does not prohibit a fat
substitute if it is approved for insertion into a dairy product by the U.S. Food
and Drug Administration and is clearly identified in the list of ingredients on
the label.

* % *

§2811. MARKING OF RETAIL PACKAGES

(a)(_) AII retail packages of dairy products; and fluid dairy products and
sold or offered for sde shal be plainly and
conspicuously marked with:

(A) Thetrue name of the product as defined by statute or regulation.

(B) The true name of al ingredients in descending order of
importance if it isnot asingle defined product.

3}(C) The name and address of the producer or handler.
4)(D) The net weight or volume of package contents.

(2) The secretary may assign identifying numbers for milk plants and
Hritation-dairy-produets-plants, which may appear on the package.

(b) The following situations are exempted from the operation of
subsection (a) of this section:

(1) Milk sold by aproducer to ahandler.
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(2) A producer who dee: hver-and-w »
I I 5 £ il | blic i sells
unpasteurized (raw) milk pursuant to chapter 152 of thistitle.

* % *

Sec. 5. 6 V.SA. chapter 155 is amended to read:
CHAPTER 155. FROZEN DESSERTS

* * %

§ 2856. EXEMPTIONS

A person who holds a valid milk handler’s license shall be exempt from all
licensing provisions of this chapter.

Sec. 6. 6 V.SA. chapter 157 is amended to read:
CHAPTER 157. BONDS
§2881. CONDITIONS AND AMOUNT; FAILURE TO FILE

(@) Except as provided in section 2882 of this title, no handler shall
purchase milk from a Vermont predueers producer or milk cooperatives
cooperative, either directly or through a marketing service owned by one or
more cooperatives, and the secretary shall not issue a handler’s license, unless
the handler furnishes the secretary a good and sufficient surety bond, executed
by a surety company duly authorized to transact business in this state in an
amount equal to 50 percent for all species other than cattle, and 100 percent for
cattle, of the maximum amount due al milk producers in the state who sel
sold milk to the handler for a 41-day period during the previous 12 months.
He-or—she The secretary may accept, in lieu of such bond, a guaranteed
irrevocable letter of credit. The bonds shall be taken for the benefit of
Vermont milk producers and milk cooperativesin this state. At any timein his
or her discretion, the secretary may require such handlers to file detailed
statements of the business transacted by them in this state, and at any time may
require them to give such additional bonds as he or she deems necessary. If
the handler refuses or neglects to file the detailed statements or to give bonds
required by the secretary, the secretary may suspend the license of the handler
until he or she complies with the secretary’s orders. The secretary shall report
to the attorney general the name of any handler doing business in this state
without a license or after suspension of its license by the secretary and the
attorney general shall forthwith bring injunction proceedings against the
handler. Renewals of bonds specified in this section shall be furnished the
secretary 60 days before the effective date of the bond. If the handler fails to
file the bonds as required, the secretary shall forthwith publish the name of the
handler in four newspapers of general circulation in the state for a period of
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three consecutive days and notify, by registered mail, producers supplying
such handler.

(b) [Beleted} A milk cooperative that sells milk from a Vermont producer
either directly or through a marketing service owned by one or more
cooperatives shall file a monthly detailed report that states where the milk from
each bulk tank unit served is sold and shall specify the volume of milk that is
sold by Vermont cooperative members and independent producers who market
their milk through a milk cooperative either directly or through a marketing
service owned by one or more cooperatives.

§2882. EXEMPTIONS FROM FILING BOND

* * *

(b) A handler who does not purchase milk from VVermont producers or milk
cooperatives either directly or through a marketing service owned by one or
more cooperatives shall not be required to furnish surety as provided under
section 2881 of thistitle.

() A handler who pays a+nttk—coeperative for milk in advance or at the
time of ddivery shall not be required to furnish surety as provided under
section 2881 of thistitle. Every producer, or milk cooperative either directly
or_through a marketing service owned by the cooperatives, selling milk to
handlers who pay for milk in advance or at the time of delivery shall, on
January-1-and July 1 of each year, notify the secretary in writing of the identity
of each handler and shall promptly notify the secretary, in writing, of any
changes to the most recent notification.

(d) A handler who purchases fewer than 150,000 pounds of milk per month
from a milk cooperative, either directly or through a marketing service owned
by one or more cooperatives, shall not be required to furnish surety as provided
under section 2881 of thistitle.

§2884. PROCEEDINGS FOR RECOVERY ON BOND

producer of or milk cooperative applies to a handler; for payment of products
furnished to that handler whose account fer—productsfurnished-such-handler
remains unpaid as provided in section 2883 of this title, the secretary shall
institute appropriate proceedings thereon in his name as trustee for the benefit
of al the producers ef-sueh or milk cooperatives in this state supplying the
handler inthisstate and to whom such handler may be indebted at the time the
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proceedings are instituted. The proceedings may be commenced in any county
in this state where a producer of the handler resides.

Sec. 7. 6 V.SA. chapter 163 is amended to read:

CHAPTER 163. VERMONT DAIRY PROMOTION COUNCIL,;
PRODUCER TAX

§2971. CREATION OF COUNCIL

* * %

(b) The milk cooperatives shall provide the secretary of agriculture, food
and markets with two nominees for each entitlement of whom one shall be
appointed by the secretary. The second nominee shall become an alternate to
serve in the absence of the appointee. The secretary of agriculture, food and
markets shall appoint three producer members to the council and one alternate
to serve in the absence of any one of these three members to represent those
producers not members of a milk cooperative and those cooperatives not
eligible under the terms of this section, and one distributor representative, after
seeking the advice of producer associations, distributor associations and
individual producers and distributors within the state. During the month of
February, six members shall be appointed for a one-year term and the balance
for a two-year term. Thereafter one-half of the members shall be appointed
annually. The council shall serve at the discretion of the secretary. A milk
producer who is serving on the Vermont dairy promotion council shall not be a
member of the agency disbursing the funds. The appointive members shall
each receive $50:00 $75.00 per day for each day spent in actua attendance at
meetings of the council, but not exceeding a total compensation of $500.00
$750.00 per annum for each member, and they aso shall receive their actual
necessary expenses and mileage while attending to their duties. The secretary
shall serve as chair of the council and administer and enforce the provisions of
this act.

* * *

§2988. REFERENDUM

* * %

(f) All administration costs associated with the referendum vote shall be
assessed against the state-dairy-eounett Vermont dairy promotion fund.
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* * %

Sec. 8. 9V.SA. chapter 73 is amended to read:
CHAPTER 73. WEIGHTSAND MEASURES

* * %

§2692. BULK MILK TANKS

(@ When installing a farm bulk tank or reconstructing a floor area
supporting a bulk tank, the tank shall not be placed in service and used as a
commercial measuring device unless a foundation has been constructed with
due consideration of frost penetration and of sufficient strength to support the
completely liquid-laden tank without change of level, and a steel plate not less
than six inches square and not less than one-quarter inch thick is placed under
each leg and the steel plate and the tank legs are cemented to the floor. Bulk
tanks shall be calibrated using accepted practices approved by the weights-and
measdres-division consumer protection section as soon as possible after the
milk house and bulk tank installation has been approved by the dairy division
section.

* % *

(c) If the secretary determines the bulk milk tank is not an accurate measure
for milk; (or because of continued movement of the tank caused by a poor
foundation) he, the secretary may condemn the tank and forbid its use as a
measuring device. Any person who alters a bulk tank weight conversion chart,
uses other than latest conversion chart issued, uses a condemned tank as a
measure, uses a tank without the legs cemented to the floor or changes the
level position of a bulk milk tank without immediately notifying the secretary
of agriculture, food and markets shall be fined not more than $200-00 $500.00
for each offense.

(d) The first handler receiving milk from a producer shal furnish
competent personnel licensed by the consumer protection section to assista
the-ealibration-of calibrate the producer’s bulk milk tank. The word “handler”
as used in this subsection shall mean a person, firm, unincorporated
association, or corporation engaged in the business of buying, selling,
assembling, packaging, or processing milk or other dairy products, for sae

W|th|n or wrtheut outsde the state of Vermont Jihehanellrepshal-l—pay#ﬁée(;%

-----
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Sec. 9. AGENCY OF AGRICULTURE, FOOD AND MARKETS
EDUCATIONAL MATERIALS REGARDING THE REGULATION OF
COMPOSTING ON FARMS

(&) _The agency of agriculture, food and markets and the agency of natural
resources, after consultation with the regional planning commissions and the
compost association of Vermont, shall develop educational materials regarding
the regulatory reguirements for the operation of a compost facility on a farm.
The educational materials shall include a summary of the state regulations for
the operation of a compost facility, including the accepted composting
practices, the solid waste management rules, and state land use planning under
10 V.S.A. chapter 151.

(b) The agency of agriculture, food and markets and the agency of natura
resources shall post the educational materials required by this section on each
agency’ s website and shall conduct outreach activities to inform farmers of the
materials produced under this section.

Sec. 10. EFFECTIVE DATE
This act shall take effect on passage.

Thereupon, the question, Shall the Senate concur in the House proposa of
amendment?, was decided in the affirmative.

M essage from the House No. 64

A message was received from the House of Representatives by Mr. William
M. MaGill, its First Assistant Clerk, asfollows:

Mr. President:
| am directed to inform the Senate that:
The House has passed a House hill of the following title:
H. 53. An act rdating to the Interstate Wildlife Violator Compact.
In the passage of which the concurrence of the Senate is requested.

The House has considered a bill originating in the Senate of the following
title:

S. 100. An act relating to making miscellaneous amendments to education
laws.

And has passed the same in concurrence with proposals of amendment in
the adoption of which the concurrence of the Senate is requested.

The House has considered Senate proposal of amendment to the following
House bill:
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H. 6. An act reating to powers and immunities of the liquor control
investigators.

And has severally concurred therein.
Proposal of Amendment; Third Reading Ordered
H. 264.

Senator Sears, for the Committee on Judiciary, to which was referred House
bill entitled:

An act relating to driving while intoxicated and to forfeiture and registration
of motor vehicles.

Reported recommending that the Senate propose to the House to amend the
bill by striking out all after the enacting clause and inserting in lieu thereof the
following:

Sec. 1. PURPOSE

This act is intended to help prevent the harm caused to Vermonters and their
families and friends by chronic DUI offenders who repeatedly operate motor
vehicles while under the influence of alcohol or other drugs.

* * * Parmitting Unlicensed or Impaired Person to Operate * * *
Sec. 2. 23V.SA. § 1130 isamended to read:

§ 1130. PERMITTING UNLICENSED OR IMPAIRED PERSON TO
OPERATE

(@ No person shal knowingly employ,—as-eperator-of-a-metervehicle—a
another person as an operator of a motor vehicle knowing that the other person
isnot licensed as provided in thistitle.

(b) No person shall knewinghy permit a motor vehicle owned by him or her
or under his or her control to be operated by a another person whe if the person
who owns or controls the vehicle knows that the other person has no legal right

to do-so-ern-violation-of-aprovision-of-thistitle operate the vehicle.

(c)(1) No person who owns or is under control of a vehicle shall
intentionally enable another person to operate the vehicle if the person who
owns or controls the vehicle has actual knowledge that the operator is:

(A) under the influence of intoxicating liquor; or
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(B) under the influence of any other drug or under the combined
influence of alcohol and any other drug to a degree which renders the person
incapable of driving safely.

(2) In aprosecution under this section, the state shall have the burden of
proving beyond a reasonable doubt that the defendant was not placed under
duress or subjected to coercion by the other person at the time the defendant
enabled the other person to operate the motor vehicle.

(3) As used in this section, “intentionally enable another person to
operate the motor vehicle” meansto intentionally create adirect and immediate
opportunity for another person to operate the motor vehicle.

(d)(1) A person who violates subsection (c) of this section shall be fined
not more than $1,000.00 or imprisoned for not more than six months, or both.

(2) If the death or if serious bodily injury as defined in 13 V.SA.
81021(2) results to any person other than the operator from a violation of
subsection (c) of this section, the person convicted of the violation shall be
fined not more than $5,000.00 or imprisoned not more than two years, or both.
The provisions of this subdivision do not limit or restrict prosecutions for

manslaughter.
* * * DUI penalties, alternative sanctions, and innovative responses * * *

Sec. 3. 23V.S.A. 81201 isamended to read:

§ 1201. OPERATING VEHICLE UNDER THE INFLUENCE OF
INTOXICATING LIQUOR OR OTHER SUBSTANCE; CRIMINAL
REFUSAL

(@) A person shall not operate, attempt to operate, or be in actual physica
control of any vehicle on a highway:

(1) when the person’s acohol concentration is 0.08 or more, or 0.02 or
more if the person is operating a school bus as defined in subdivision 4(34) of
this title or has been convicted of a violation of this section within the
preceding three years when the person’s acohol concentration was 0.16 or

greater; or
(2) when the person is under the influence of intoxicating liquor; or

(3) when the person is under the influence of any other drug or under the
combined influence of alcohol and any other drug to a degree which renders
the person incapable of driving safely; or
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(4) when the person’s acohol concentration is 0.04 or more if the person
is operating a commercial motor vehicle as defined in subdivision 4103(4) of
thistitle.

* % *

Sec. 4. 23V.S.A. § 1210 is amended to read:
8§1210. PENALTIES

* * %

(d) Third ersubseguent offense. A person convicted of violating section
1201 of this title who has twiee previously been convicted two times of a
violation of that section shall be fined not more than $2,500.00 or imprisoned
not more than five years, or both. At least 400-heurs-ef-community-service
shall—be—performed—or 100 96 consecutive hours of the sentence of

imprisonment shall be served and may not be suspended or deferred or served
as a supervised sentence, except that credit for a sentence of imprisonment may
be received for time served in aresidentia alcohol facility pursuant to sentence
if the program is successfully completed. The court may impose a sentence
that does not include a term of imprisonment or that does not require that the
96 hours of imprisonment be served consecutively only if the court makes
written findings on the record that such a sentence will serve the interests of
justice and public safety.

(e) Fourth or subsequent offense. A person convicted of violating section
1201 of this title who has previously been convicted three times of a violation
of that section shall be fined not more than $5,000.00 or imprisoned not more
than ten years, or both. At least 192 consecutive hours of the sentence of
imprisonment shall be served and may not be suspended or deferred or served
as a supervised sentence, except that credit for a sentence of imprisonment may
be received for time served in aresidential alcohol facility pursuant to sentence
if the program is successfully completed. The court shall not impose a
sentence that does not include a term of imprisonment unless the court makes
written findings on the record that there are compelling reasons why such a
sentence will serve the interests of justice and public safety.

©H(f)(1) Death resulting. If the death of any person results from a
violation of section 1201 of this title, the person convicted of the violation
shall be fined not more than $10,000.00 or imprisoned not less than one year
nor more than 15 years, or both. The provisions of this subsection do not limit
or restrict prosecutions for manslaughter.
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(2) If the death of more than one person results from a violation of
section 1201 of thistitle, the operator may be convicted of a separate violation
of this subdivision for each decedent.

(3)(A) If the death of any person results from aviolation of section 1201
of this title and the person convicted of the violation has previously been
convicted two times of a violation of that section, a sentence ordered pursuant
to this subsection shall, except as provided in subdivision (B) of this
subdivision (3), include at least a five-year term of imprisonment. The
five-year minimum term of imprisonment required by this subdivision shall be
served and may not be suspended, deferred, or served as a supervised sentence.
The defendant shall not be €ligible for probation, parole, furlough, or any other
type of early release until the expiration of the five-year term of imprisonment.

(B) Notwithstanding subdivision (A) of this subdivision (3), if the
death of any person results from a violation of section 1201 of thistitle and the
person convicted of the violation has previously been convicted two times of a
violation of that section, the court may impose a sentence that does not include
aterm of imprisonment or which includes aterm of imprisonment of less than
five years if the court makes written findings on the record that such a sentence
will serve theinterests of justice and public safety.

HH(9)(1) Injury resulting. If serious bodily injury, as defined in
13V.S.A. §1021(2), results to any person other than the operator from a
violation of section 1201 of this title, the person convicted of the violation
shall be fined not more than $5,000.00, or imprisoned not more than 15 years,
or both.

(2) If serious bodily injury as defined in 13 V.S.A. 8§ 1021(2) results to
more than one person other than the operator from a violation of section 1201
of this title, the operator may be convicted of a separate violation of this
subdivision for each person injured.

(3)(A) If serious bodily injury as defined in 13 V.S.A. 8 1021(2) results
to any person other than the operator from a violation of section 1201 of this
title and the person convicted of the violation has previously been convicted
two times of a violation of section 1201, a sentence ordered pursuant to this
subsection shall, except as provided in subdivision (B) of this subdivision (3),
include at least a five-year term of imprisonment. The five-year minimum
term of imprisonment required by this subdivision shall be served and may not
be suspended, deferred, or served as a supervised sentence. The defendant
shall not be €ligible for probation, parole, furlough, or any other type of early
release until the expiration of the five-year term of imprisonment.
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(B) Notwithstanding subdivision (A) of this subdivision (3), if
serious bodily injury as defined in 13 V.S.A. 8 1021(2) results to any person
other than the operator from a violation of section 1201 of this title and the
person convicted of the violation has previously been convicted two times of a
violation of section 1201, the court may impose a sentence that does not
include a term of imprisonment or which includes a term of imprisonment of
less than five years if the court makes written findings on the record that such a
sentence will serve the interests of justice and public safety.

{g)}(h) Determination of fines. In determining appropriate fines under this
section the court may take into account the total cost to a defendant of alcohol
screening, participation in the alcohol and driving education program and
therapy and the income of the defendant.

(i) A person convicted of violating section 1201 of this title shall be
assessed a surcharge of $60.00, which shall be added to any fine imposed by
the court. The court shall collect and transfer such surcharge to the department
of health public safety for deposit in the health department’s laboratory
services specia fund.

() A person convicted of violating section 1201 of this title shall be
assessed a surcharge of $50.00, which shall be added to any fine or surcharge
imposed by the court. The court shall collect and transfer the surcharge
assessed under this subsection to the office of defender genera for deposit in
the public defender special fund specifying the source of the monies being
deposited. The collection procedures described in 13 V.S.A. § 5240 shall be
utilized in the collection of this surcharge.

(k) A person convicted of violating section 1201 of this title shall be
assessed a surcharge of $50.00, which shall be added to any fine or surcharge
imposed by the court. The court shall collect and transfer the surcharge
assessed under this subsection to be credited to the DUI enforcement fund.
The collection procedures described in 13 V.S.A. 8§ 5240 shall be utilized in
the collection of this surcharge.

Sec. 5. REPEAL

23 V.S.A. 8§1213(a),(b), and (c) within Sec. 9 of No. 126 of the Acts of
2009 Adj. Sess. (2010) are repeal ed.

Sec. 6. 23V.S.A. §1213(a), (b), and (c) are added to read:

(a) First offense. A person whose license or privilege to operate is
suspended for afirst offense under this subchapter shall be permitted to operate
a motor vehicle, other than a commercia motor vehicle as defined in section
4103 of this title, if issued a valid ignition interlock RDL. The commissioner
shal issue an ignition interlock RDL to a person eligible under section
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1205(a)(2), 1206(a), or 1216(a)(1) of this title upon receipt of a $125.00
application fee, and upon receipt of satisfactory proof of installation of an
approved ignition interlock RDL in any motor vehicle to be operated, financial
responsibility as provided in section 801 of this title, and enrollment in an
acohol and driving education program. The RDL shal be valid after
expiration of the applicable shortened period specified in section 1205(a)(2),
1206(a), or 1216(a)(1) of this title. An ignition interlock RDL shall expire
upon reinstatement of a person’s reqular license or privilege to operate or shall
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is required and shall impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

(b) Second offense. A person whose license or privilege to operate is
suspended for a second offense under this subchapter shall be permitted to
operate a motor vehicle, other than a commercial motor vehicle as defined in
section 4103 of this title, if issued a vaid ignition interlock RDL. The
commissioner shall issue an ignition interlock RDL to a person eligible under
section 1205(m), 1208(a), or 1216(a)(2) of this title upon receipt of a $125.00
application fee, and upon receipt of satisfactory proof of installation of an
approved ignition interlock RDL in any motor vehicle to be operated, financia
responsibility as provided in section 801 of this title, and enrollment in an
acohol and driving rehabilitation program. The RDL shall be valid after
expiration of the applicable shortened period specified in section 1205(m),
1208(a), or 1216(a)(2) of this title. An ignition interlock RDL shall expire
upon reinstatement of a person’s regular license or privilege to operate or shall
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is reqguired and shall impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

(c) Third or subsequent offense. A person whose license or privilege to
operate is suspended or revoked for a third or subsequent offense under this
subchapter shall be permitted to operate a motor vehicle, other than a
commercial motor vehicle as defined in section 4103 of this title, if issued a
valid ignition interlock RDL. The commissioner shall issue an ignition
interlock RDL to a person eligible under section 1205(m), 1208(b), or
1216(a)(2) of this title upon receipt of a $125.00 application fee, and upon
receipt of satisfactory proof of instalation of an approved ignition interlock
RDL in any motor vehicle to be operated, financial responsibility as provided
in section 801 of this title, and enrollment in an acohol and driving
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rehabilitation program. The RDL shall be valid after expiration of the
applicable shortened period specified in section 1205(m), 1208(b), or
1216(a)(2) of this title. An ignition interlock RDL shall expire upon
reinstatement of a person’s regular license or privilege to operate or shall
expire unless renewed yearly. The commissioner shall send by first class mail
an application for renewal of the RDL at least 30 days prior to the day renewal
is required and shall impose the same conditions for renewal as are required for
initial issuance of an ignition interlock RDL. The renewa fee shall be
$125.00.

Sec. 7. 23V.SA. § 1220ais amended to read:
8 1220a. DUI ENFORCEMENT SPECIAL FUND

(@ There is created a DUI enforcement special fund which shall be a
specia fund established and managed pursuant to 32 V.S.A. chapter 7
subchapter 5. The DUI enforcement special fund shall be a continuation of
and successor to the DUI enforcement specia fund established under
subsection 1205(r) of thistitle.

(b) The DUI enforcement special fund shall consist of:

(1) receipts from the surcharges assessed under section 206 and
subsections 674(i), 1091(d), 1094(f), 1128(d), 1133(d), 1205(r), and 1210(j) of
thistitle;

(2) beginning in fiscal year 2000 and theresfter, the first $150,000.00 of
revenues collected from fines imposed under subchapter 13 of chapter 13 of
thistitle pertaining to DUI related offenses;

(3) beginning in fiscal year 2000 and thereafter, two percent of the
revenues raised by the motor fuel tax on gasoline imposed by chapter 28 of this
title; and

(4) any additional funds transferred or appropriated by the genera
assembly.

(c) The DUI enforcement special fund shall be used for the implementation
and enforcement of this subchapter for purposes specified and in amounts
appropriated by the general assembly. At least 40 percent of the money
collected by the fund each year shall be awarded as grants to municipalities or
law_enforcement agencies for innovative programs designed to reduce DUI
offenses. Priority shall be given to grants requested jointly by more than one
law enforcement agency or municipality.

Sec. 8. DEDICATED BEDS FOR CHRONIC REPEAT DUI OFFENDERS
The department of corrections shall report to the joint committee on
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corrections oversight on or before November 15, 2011 on the feasibility of
dedicating 25 beds at the southeast state correctional facility exclusively for
chronic repeat DUl offenders. As used in this section, “chronic repeat DUI
offender” means a person convicted three or more times of a violation of
23V.S.A.81201.

Sec. 9. COMPREHENSIVE SYSTEM TO REDUCE REPEAT DUl
OFFENSES

On or before January 15, 2012, the director of the governor's highway
safety program, in consultation with the defender general and the departments
of motor vehicles, of public safety, of health and of corrections shall report to
the house and senate committees on judiciary a plan for implementation of a
comprehensive system of pendlties, alternative sanctions, and treatment to
reduce the number of persons with repeat offenses of operating motor vehicles
while under the influence of alcohol or other drugs. The system may include,
among other measures, the following:

(1) amandatory sobriety program for repeat DUI offenders similar to
South Dakota' s “24/7 Sobriety Program”;

(2) increased pendlties for operating a vehicle with an alcohal
concentration substantially greater than the lega limit;

(3) methods of responding to DUI offenders who fail to complete the
alcohol and driving education program (CRASH) reguired by 23 V.SA.
81209 1);

(4) enhanced use of ignition interlock devices, with respect to which the
ignition interlock effectiveness study required by Sec. 14 of No. 126 of the
Acts of 2009 shall be considered:;

(5) mandatory acohol and drug counseling and treatment for persons
convicted of operating a motor vehicle while under the influence of alcohol or

other drugs,
(6) establishment of a secure facility for housing and treatment of

persons convicted of operating a motor vehicle while under the influence of
alcohol or drugs;

(7) _the circumstances under which the operator of a motor vehicle may
be required to submit to a blood test to determine whether he or she has been
operating the vehicle while under the influence of a drug other than alcohol;

(8) revisions that may be appropriate to the DUI statutes when the
circumstances involve operating a motor vehicle under the influence of a drug
that has been legally prescribed to the operator; and
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(9) aproposa to permit conditional operator’s licenses, which may be
issued to a person who has been convicted of DUI for travel to limited places
such aswork, drug or alcohol treatment, school, or a doctor’s office.

* * * Detention of operator * * *
Sec. 10. 23V.S.A. 8 1212 isamended to read:

§ 1212. CONDITIONS OF RELEASE AND PAROLE; ARREST UPON
VIOLATION

* * %

(d) A law enforcement officer who observes a person violating a condition
of parole requiring that the person not operate a motor vehicle may promptly
arrest the person for violating the condition and may detain the person pursuant
to 28 V.S.A. §551. The officer shall immediately notify the parole board of
the suspected violation. If the parole board determines pursuant to 28 V.S.A.
8552 that a parole violation has occurred, the board shall notify the state's
attorney in the county where the violation occurred.

* * * Miscellaneous * * *
Sec. 11. REPORTS; STUDIES

(a) The court administrator shall report to the senate and house committees
on judiciary on or before January 15, 2012 on the number of persons convicted
of violating 23 V.S.A. 8 1130(c) (permitting impaired person to operate motor
vehicle) since the passage of this act.

(b) Notwithstanding any other provision of law, the court administrator
shall conduct a weighted caseload study and analysis or equivalent study
within the probate division of the superior court for use by the senate and
house committees on appropriations during development of the fiscal year
2013 budget. The results of the study shall be reported to the senate and house
committees on judiciary and on appropriations on or before January 15, 2012.
The study may be used to review and consider adjustments to the
compensation of probate judges.

(©)(1) A committee is established to study modifying the number of
interested parties who must be served with notice when a probate proceeding is
commenced involving a decedent’s estate and reducing the amount of time
notice by publication is required to be published in newspapers. The
committee shal consider whether reducing the number of interested parties
would reduce costs to the estate without unduly prejudicing the rights of
potential beneficiaries, and whether constitutional issues would be raised if
such changes were made. The committee shall report its findings, together
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with any recommendations for legislative action, to the senate and house
committees on judiciary no later than December 15, 2011.

(2) The committee established by this subsection shall consist of the
following members:

(A) one _member appointed by the Vermont Probate Judges
Association;

(B) one member with experience in probate practice appointed by the
Vermont Bar Association; and

(C) one member appointed by the Committee on Vermont Elders.

(3) Members of the committee who are not employees of the state of
Vermont shall be entitled to reimbursement at the per diem rate set in
32V.SA. 81010.

Sec. 12. Sec. 22(a) of No. 157 of the Acts of the 2009 Adj. Sess. (2010), as
amended by Sec. 1 of No. 5 of the Acts of 2011, is amended to read:

(@) Sec. 18 of this act shall take effect on Juhy-1-20241 July 1, 2012,
Sec. 13. 13V.SA. §5241 is added to read:

§ 5241. MALPRACTICE CLAIM AGAINST DEFENDER GENERAL;
SUCCESSFUL INEFFECTIVE ASSISTANCE CLAIM REQUIRED

No action shall be brought for professional negligence against a criminal
defense attorney under contract with or providing ad hoc legal services for the
office_of the defender general unless the plaintiff has first successfully
prevailed in aclaim for post-conviction relief based upon ineffective assistance
of counsel against that criminal defense attorney in the same or a substantialy
related matter. Failure to prevail in a claim for post-conviction relief based
upon _ineffective assistance of counsdl against a criminal defense attorney
under contract with or providing ad hoc legal services for the office of the
defender general shall bar any claim against the attorney based upon the
attorney’ s representation in the same or a substantially related matter.

Sec. 14. 23 V.S.A. 8 1203 is amended to read:

§ 1203. ADMINISTRATION OF TESTS, RETENTION OF TEST AND
VIDEOTAPE

* * *

(c) When a bresath test which is intended to be introduced in evidence is
taken with a crimper device or when blood is withdrawn at an officer’s request,
a sufficient amount of breath or blood, as the case may be, shall be taken to
enable the person to have made an independent anaysis of the sample, and
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shall be held for at least 45 days from the date the sample was taken. At any
time during that period the person may direct that the sample be sent to an
independent laboratory of the person’s choosing for an independent analysis.
The department of health public safety shal adopt rules providing for the
security of the sample. At no time shall the defendant or any agent of the
defendant have access to the sample. A preserved sample of breath shall not
be required when an infrared breath-testing instrument isused. A person tested
with an infrared breath-testing instrument shall have the option of having a
second infrared test administered immediately after receiving the results of the
first test.

(d) Inthe case of a breath test administered using an infrared breath testing
instrument, the test shall be analyzed in compliance with rules adopted by the
department of health public safety. The analyses shall be retained by the state.
A sample is adequate if the infrared breath testing instrument analyzes the
sample and does not indicate the sample is deficient. Anaysis of the person’s
breath or blood which is available to that person for independent analysis shall
be considered valid when performed according to methods approved by the
department of health public safety. The analysis performed by the state shall
be considered valid when performed according to a method or methods
selected by the department of health public safety. The department of health
public safety shall use rule making procedures to select its method or methods.
Failure of aperson to provide an adequate breath sample constitutes arefusal.

(€) [Repealed]

(f) When alaw enforcement officer has reason to believe that a person may
be violating or has violated section 1201 of this title, the officer may request
the person to provide a sample of breath for a preliminary screening test using
a device approved by the commissioner of health public safety for this purpose.
The person shall not have the right to consult an attorney prior to submitting to
this preliminary breath alcohol screening test. The results of this preliminary
screening test may be used for the purpose of deciding whether an arrest
should be made and whether to request an evidentiary test and shall not be
used in any court proceeding except on those issues. Following the screening
test additional tests may be required of the operator pursuant to the provisions
of section 1202 of thistitle.

* * %

(i) The commissioner of health public safety shall adopt emergency rules
relating to the operation, maintenance and use of preliminary alcohol screening
devices for use by law enforcement officers in enforcing the provisions of this
titte. The commissioner shall consider relevant standards of the National
Highway Traffic Safety Administration in adopting such rules. Any
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preliminary alcohol screening device authorized for use under this title shal be
on the qualified products list of the National Highway Traffic Safety
Administration.

* % *

Sec. 15. 23 V.S.A. 8 1203ais amended to read:
8§ 1203a. INDEPENDENT CHEMICAL TEST; BLOOD TESTS

* * %

(d) The physician, licensed nurse, medical technician, physician’s assistant,
medical technologist, or laboratory assistant drawing a sample of blood shall
use a sample collection kit provided by the department of health public safety
or another type of collection kit. The sample shall be identified as to donor,
date, and time, sedled and mailed to the department of health public safety
where it shall be held for a period of at least 45 days from the date the sample
was taken. At any time during that period the person may direct that the
sample be sent to an independent laboratory of the person’s choosing for an
independent analysis. The department of health public safety may recover its
costs of supplies, handling and storage.

* % *

Sec. 16. 23 V.SA. 8 1205(h)(1)(D) is amended to read:

(D) whether the test was taken and the test results indicated that the
person’s acohol concentration was 0.08 or more at the time of operating,
attempting to operate or being in actual physica control of a vehicle in
violation of section 1201 of this title, whether the testing methods used were
valid and reliable and whether the test results were accurate and accurately
evaluated. Evidence that the test was taken and evaluated in compliance with
rules adopted by the department of health public safety shall be prima facie
evidence that the testing methods used were valid and reliable and that the test
results are accurate and were accurately evaluated;

Sec. 17. 23 V.S.A. 8 1216 is amended to read:
8 1216. PERSONS UNDER 21; ALCOHOL CONCENTRATION OF 0.02
OR MORE

* * %

(d) If alaw enforcement officer has reasonable grounds to believe that a
person is violating this section, the officer may request the person to submit to
a breath test using a preliminary screening device approved by the
commissioner of health public safety. A refusal to submit to the bresth test
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shall be considered a violation of this section. Notwithstanding any provisions
to the contrary in sections 1202 and 1203 of thistitle:

* % *

Sec. 18. BLOOD ALCOHOL TESTING AND ALCOHOL SCREENING
DEVICES, AUTHORITY OF DEPARTMENT OF PUBLIC SAFETY;
RULEMAKING

(a) Notwithstanding any other provision of law, authority and supervision
over operation, maintenance, and use of blood alcohol testing and alcohol
screening devices shall be transferred from the department of health to the
department of public safety. The department of public safety shall adopt
emergency rules to establish a processes for the authority granted by this
section, and to provide for transfer of the authority this section requires.

(b) The administration shal, in consultation with the Vermont state
employees association, ensure that no reduction in positions occurs as a result
of the transfer required by this section.

(c) On or before January 15, 2012, and on or before January 15 of each of
the following two vears, the department of public safety shall report to the
senate and house committees on judiciary on progress toward identifying and
implementing an accreditation process for the blood alcohol testing and
alcohol screening program transferred to the department by this section.

Sec. 19. EFFECTIVE DATES
This act shall take effect on passage, except as follows:
(1) Sec. 5 shall take effect on June 30, 2011.
(2) Sec. 6 shall take effect on July 1, 2011.
(3) Secs. 14, 15, 16, and 17 shall take effect on March 1, 2012.

And that the bill ought to pass in concurrence with such proposal of
amendment.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43.

Thereupon, pending the question, Shall the Senate propose to the House to
amend the bill as recommended by the Committee on Judiciary? Senator
Iluzzi raised apoint of order under Sec. 402 of Mason’s Manual of Legidlative
Procedure on the grounds that Sec. 13 of the recommendation of proposal of
amendment was not germane to the bill and therefore could not be considered
by the Senate.
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Thereupon, the President sustained the point of order and ruled that Sec. 13
of the proposal of amendment recommended by the Committee on Judiciary
was not germane to the bill as it did not satisfy the criteria of Mason’s Rule
402 regarding germaneness in that it was not naturally related to and did not
follow in alogical sequence the subject matter of the original proposal.

The President thereupon declared that Sec. 13 of proposal of amendment
recommended by the Committee on Judiciary could not be considered by the
Senate and Sec. 13 of the proposal of amendment was ordered stricken.

Thereupon, pending the question, Shall the Senate propose to the House to
amend the bill as recommend by the Committee on Judiciary without Sec. 13.

Was agreed to.

Thereupon, pending the question, Shall the bill be read a third time?,
Senator Sears moved to amend the Senate proposal of amendment in Sec.18,
after the word “blood” by inserting the words and breath

Which was agreed to.

Thereupon, pending the question, Shall the bill be read a third time?,
Senator Sears moved to amend the Senate proposal of amendment by striking
out Sec.3 in its entirety and inserting in lieu thereof a new Sec. 3 to read as
follows:

Sec. 3. 23V.S.A. § 1201 is amended to read:

§ 1201. OPERATING VEHICLE UNDER THE INFLUENCE OF
INTOXICATING LIQUOR OR OTHER SUBSTANCE; CRIMINAL
REFUSAL

(@) A person shall not operate, attempt to operate, or be in actual physica
control of any vehicle on a highway:

(1) when the person’s acohol concentration is 0.08 or more, or 0.02 or
more if the person is operating a school bus as defined in subdivision 4(34) of
thistitle; or

(2) when the person is under the influence of intoxicating liquor; or

(3) when the person is under the influence of any other drug or under the
combined influence of alcohol and any other drug to a degree which renders
the person incapable of driving safely; or

(4) when the person’s alcohol concentration is 0.04 or more if the person
is operating a commercia motor vehicle as defined in subdivision 4103(4) of
thistitle, or

(5) when the person’s alcohol concentration is 0.02 or more if the
person has previously been convicted of a second or subsequent violation of
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this section within the preceding three vears and the person's acohol
concentration for the second or subsequent violation was 0.16 or greater.

* % *

Which was agreed to.
Thereupon, third reading of the bill was ordered.

Proposal of Amendment; Third Reading Ordered; Rules Suspended; Bill
Passed; Bill M essaged

H.73.

Senator White, for the Committee on Government Operations, to which was
referred House bill entitled:

An act relating to establishing a government transparency office to enforce
the public records act.

Reported recommending that the Senate propose to the House to amend the
bill by striking out all after the enacting clause and inserting in lieu thereof the
following:

Sec. 1. 1V.SA. §315isamended to read:
8§ 315. STATEMENT OF POLICY

It is the policy of this subchapter to provide for free and open examination
of records consistent with Chapter |, Article 6 of the Vermont Constitution.
Officers of government are trustees and servants of the people and it isin the
public interest to enable any person to review and criticize their decisions even
though such examination may cause inconvenience or embarrassment. All
people, however, have a right to privacy in their persona and economic
pursuits, which ought to be protected unless specific information is needed to
review the action of a governmental officer. Consistent with these principles,
the general assembly hereby declares that certain public records shall be made
available to any person as hereinafter provided. To that end, the provisions of
this subchapter shall be Ilberally construed with-the view-towards-carrying-out

to implement this policy, and the burden
of proof shall be on the public agency to sustain its action.

Sec. 2. 1V.S.A. §316 isamended to read:
8§316. ACCESSTO PUBLIC RECORDS AND DOCUMENTS

(@ Any person may inspect or copy any public record er-deeument of a
public agency, asfollows:

(1) For any agency, board, department, commission, committee, branch,
instrumentality, or authority of the state, a person may inspect a public record
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on any day other than a Saturday, Sunday, or a legal holiday, between the
hours of nine o’ clock and 12 o’ clock in the forenoon and between one o’ clock

and four o'clock in the afternoon preweleel—hewe&qu‘—the—pubHc—ageney—us

(2) For any agency, board, committee, department, instrumentality,
commission, or authority of a political subdivision of the state, a person may
inspect a public record during customary effiee business hours.

(b) If copying equipment maintained for use by a public agency is used by
the agency to copy the public record or document requested, the agency may
charge and collect from the person requesting the copy the actua cost of
providing the copy. The agency may also charge and collect from the person
making the request, the costs associated with mailing or transmitting the record
by facsimile or other electronic means. Nothing in this section shall exempt
any person from paying fees otherwise established by law for obtaining copies
of public records or documents, but if such fee is established for the copy, no
additional costs or fees shall be charged.

(c) In the following instances an agency may also charge and collect the
cost of staff time associated with complying with a request for a copy of a
public record: (1) the time directly involved in complying with the request
exceeds 30 minutes; (2) the agency agrees to create a public record; or (3) the
agency agrees to provide the public record in a nonstandard format and the
time directly involved in complying with the request exceeds 30 minutes. The
agency may require that requests subject to staff time charges under this
subsection be made in writing and that all charges be paid, in whole or in part,
prior to delivery of the copies. Upon request, the agency shall provide an
estimate of the charge.

(d) The secretary of state, after consultation with the secretary of
administration, shall establish the actual cost of providing a copy of a public
record that may be charged by state agencies. The secretary shall aso
establish the amount that may be charged for staff time, when such achargeis
authorized under this section. To determine “actua cost” the secretary shall
consider the following only: the cost of the paper or the electronic media onto
which a public record is copied, a prorated amount for maintenance and
replacement of the machine or equipment used to copy the record and any
utility charges directly associated with copying arecord. The secretary of state
shall adopt, by rule, a uniform schedule of public record charges for state
agencies.

(e) After public hearing, the legidative body of a political subdivision shall
establish actual cost charges for copies of public records. The legidative body
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shall also establish the amount that may be charged for staff time, when such a
charge is authorized under this section. To determine actual cost charges, the
legislative body shall use the same factors used by the secretary of state. If a
legislative body fails to establish a uniform schedule of charges, the charges
for that political subdivison shal be the uniform schedule of charges
established by the secretary of state until the local legidlative body establishes
such a schedule. A schedule of public records charges shall be posted in
prominent locations in the town offices.

* % *

Sec. 3. 1V.SA. 8317 isamended to read:

§ 317. DEFINITIONS; PUBLIC AGENCY; PUBLIC RECORDS AND
DOCUMENTS

(@) Asused in this subchapter;:

(1) “Business day” means a day that a public agency is open to provide
Services.

(2) “public Public agency” or “agency” means any agency, board,
department, commission, committee, branch, instrumentality, or authority of
the state or any agency, board, committee, department, branch, instrumentality,
commission, or authority of any political subdivision of the state.

(b) Asused in this subchapter, “public record” or “public document” means
any written or recorded information, regardless of physica form or
characteristics, which is produced or acquired in the course of public agency
business. Individua saaries and benefits of and salary schedules relating to
elected or appointed officials and employees of public agencies shall not be
exempt from public inspection and copying.

(c) The following public records are exempt from public inspection and
copying:

* * *

(5) records dealing with the detection and investigation of crime,
including those maintained on any individual or compiled in the course of a
criminal or disciplinary investigation by any police or professional licensing
agency; provided, however, that records relating to management and direction
of a law enforcement agency and; records reflecting the initial arrest of a
person, including any ticket, citation, or complaint issued for atraffic violation,
as that term is defined in 23 V.S.A. 8 2301; and records reflecting the charge
of a person shall be public;

* * %
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Sec. 4. 1V.S.A. § 318 isamended to read:
§318. PROCEDURE

(@) Upon request, the custodian of a public record shall promptly produce
the record for inspection, except that:

(1) if therecord isin active use or in storage and therefore not available
for use at the time the person asks to examine it, the custodian shall so certify
this fact in writing to the applicant and set a date and hour within one calendar
week of the request when the record will be available for examination;

(2) if the custodian considers the record to be exempt from inspection
under the provisons of this subchapter, the custodian shall so certify in
writing. Such certification shall identify the records withheld and the basis for
the denia. Fhe A record shall be produced for inspection or a certification
shall be made that a record is exempt within twe three business days of receipt
of the request, unless otherwise provided in subdivision (5) of this subsection.
The certification shall include the asserted statutory basis for denial and a brief
statement of the reasons and supporting facts for denial. The custodian shall
also notify the person of his or her right to apped to the head of the agency any
adverse determination;

(3) if appeded to the head of the agency, the head of the agency shall

make a determination with respect to any appeal W|th|n five business days;

‘ , ys; after the receipt of

such appeal If an aopeal of the denlal of the request for records isin whole or

in part upheld, the agency shall notify the person making such request of the

provisions for judicia review of that determination under section 319 of this
title;

(4) if arecord does not exist, the custodian shall certify in writing that
the record does not exist under the name given to the custodian by the
applicant or by any other name known to the custodian;

(5 in unusual circumstances as herein specified the time limits
prescribed in this subsection may be extended by written notice to the person
making such request setting forth the reasons for such extension and the date
on which a determination is expected to be dispatched. No such notice shall
specify a date that would result in an extension for more than ten werking
business days from receipt of the request. As used in this subdivision,
“unusua circumstances” means to the extent reasonably necessary to the
proper processing of the particular request:

(A) the need to search for and collect the requested records from field
facilities or other establishments that are separate from the office processing
the request;
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(B) the need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records which are demanded in a
single request; or

(C) the need for consultation, which shall be conducted with all
practicable speed, with another agency having a substantial interest in the
determination of the request or among two or more components of the agency
having substantial subject matter interest therein, or with the attorney general.

(b) Any person making a request to any agency for records under
subsection (a) of this section shall be deemed to have exhausted the person’s
administrative remedies with respect to each request if the agency fails to
comply within the applicable time limit provisions of this section. Upon any
determination by an agency to comply with a request for records, the records
shall be made available promptly to the person making such request. Any
notification of denial of any request for records under this section shall set
forth the names and titles or positions of each person responsible for the denia
of such request.

(c)(1) Any denia of access by the custodian of a public record may be
appealed to the head of the agency. The head of the agency shall make a
written determination on an appeal within five business days after the receipt
of the appeal. A written determination shall include the asserted statutory basis
for denial and a brief statement of the reasons and supporting facts for denial.

(2) If the head of the agency reverses the denial of arequest for records,
the records shall be promptly made available to the person making the request.
A failure by the agency to comply with any of the time limit provisions of this
section shall be deemed afina denia of the request for records by the agency.

(d) In responding to a request to inspect or copy a record under this
subchapter, a public agency shall consult with the person making the request in
order to clarify the request or to obtain additional information that will assist
the public agency in responding to the request and, when authorized by this
subchapter, in facilitating production of the requested record for inspection or
copying. In unusual circumstances, as that term is defined in subdivision
(a)(5) of this section, a public agency may request that a person seeking a
voluminous amount of separate and distinct records narrow the scope of a
public records request.

(e) A public agency shall not withhold any record in its entirety on the
basis that it contains some exempt content if the record is otherwise subject to
disclosure; instead, the public agency shall redact the information it considers
to be exempt and produce the record accompanied by an explanation of the
basisfor denial of the redacted information.
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(f) If a person making the request has a disability which requires
accommodation to gain equal access to the public record sought, the person
shall notify the public agency of the type of accommodation requested. The
public agency shall give primary consideration to the accommodation choice
expressed by the requestor, but may propose an alternative accommodation so
long as it achieves equal access. The public agency shal provide
accommodation to the person making the request unless the agency can
demonstrate that accommodation would result in a fundamental alteration in
the nature of its service, programs, activities, or in undue financia and
administrative burden.

(9) The secretary of state may provide municipal public agencies and
members of the public information and advice regarding the requirements of
the public records act and may utilize informational websites, toll-free
tel ephone numbers, or other methods to provide such information and advice.

Sec. 5. 1 V.S A. §319isamended to read:
8 319. ENFORCEMENT

(@ Any person aggrieved by the denial of a request for public records
under this subchapter may apply to the civil division of the superior court in
the county in which the complainant resides, or has his or her personal place of
business, or in which the public records are situated, or in the civil division of
the superior court of Washington County, to enjoin the public agency from
withholding agency records and to order the production of any agency records
improperly withheld from the complainant. In such a case, the court shall
determine the matter de novo, and may examine the contents of such agency
records in camera to determine whether such records or any part thereof shall
be withheld under any of the exemptions set forth in section 317 of this title,
and the burden is of proof shall be on the public agency to sustain its action.

(b) Except as to cases the court considers of greater importance,
proceedings before the civil division of the superior court, as authorized by this
section, and appeals there from, take precedence on the docket over all cases
and shall be assigned for hearing and trial or for argument at the earliest
practicable date and expedited in every way.

(c) If the public agency can show the court that exceptional circumstances
exist and that the agency is exercising due diligence in responding to the
request, the court may retain jurisdiction and allow the agency additional time
to completeits review of the records.

(d)(1) Fhe Except as provided in subdivision (2) of this section, the court
may shall assess against the public agency reasonable attorney fees and other
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litigation costs reasonably incurred in any case under this section in which the
complainant has substantialy prevailed.

(2) The court may, in its discretion, assess against a public agency
reasonabl e attorney fees and other litigation costs reasonably incurred in a case
under this section in which the complainant has substantially prevailed
provided that the public agency, within the time allowed for service of an
answer under Rule 12(3)(1) of the Vermont Rules of Civil Procedure:

(A) concedes that a contested record or contested records are public;

and
(B) providesthe record or records to the complai nant.

(3) The court may assess against the complainant reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
section when the court finds that the complainant has violated Rule 11 of the
Vermont Rules of Civil Procedure.

Sec. 6. 1V.SA. 8 320(b) is amended to read:

(b) In the event of noncompliance with the order of the court, the civil
division of the superior court may punish for contempt the responsible
employee or official, and in the case of a uniformed service, the responsible
member.

Sec. 7. 1V.SA. §313(a)(6) is amended to read:

(6) Discussion or consideration of records or documents excepted from
the access to public records provisions of sdbsection section 317¢b) of thistitle.
Discussion or consideration of the excepted record or document shall not itself
permit an extension of the executive session to the general subject to which the
record or document pertains;

Sec. 8. 3V.SA. §218(d) isamended to read:

(d) The head of each state agency or department shall designate a member
of his or her staff as the records officer for his or her agency or department,
and shall notify the Vermont state archives and records administration in
writing of the name and title of the person designated, and shall post the name
and contact information of the person on the agency or department website, if
one exists.

Sec. 9. 9V.SA. §4113(b) isamended to read:
(b) Reports filed pursuant to this section shall be an exempt record and

confidential pursuant to subdivision-31#(b}{1)of Fitle-1 1 V.SA. §317(c)(1)

and shall be maintained for the sole and confidential use of the commissioner,
except that the reports may be disclosed to the federal government or to the
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appropriate energy agency or department of another state with substantially
similar confidentiality statutes for regulations with respect to such reports.
However, the commissioner shall make available to appropriate committees of
the general assembly statistical information derived from the reports required
by this section, provided that this may be done in a manner which preservesthe
confidentiality of the reports submitted by particular persons.

Sec. 10. 32 V.SA. § 3755(e) is amended to read:

(e) Any applicant for appraisal under this subchapter bears the burden of
proof asto his or her qualification. Any documents submitted by an applicant
as evidence of income shall be held in confidence by any person accepting or
reviewing them pursuant to provisions of this subchapter, and shall not be
made available for public examination, whether or not such person is subject to

the provisions of subdivisien-317(a}6)ef Fitlel 1 V.SA. 8§ 317(c)(6).
Sec. 11. PUBLIC RECORDSLEGISLATIVE STUDY COMMITTEE

(@) There is established a legidative study committee to review the
requirements of the public records act and the numerous exemptions to that act
in order to assure the integrity, viability, and the ultimate purposes of the act.
The review committee shall consist of:
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(1) Three members of the house of representatives, appointed by the
speaker of the house; and

(2) Three members of the senate, appointed by the committee on
committees.

(b) Thereview committee shall review the exemptions set forthin 1 V.S.A.
8 317 or elsewhere in the Vermont Statutes Annotated to the inspection and
copying of public records under the public records act, 1 V.S.A. chapter 5,
subchapter 3. Prior to each legidative session, the committee shall submit to
the house and senate committees on government operations and the house and
senate _committees on judiciary recommendations concerning whether the
public records act and exemptions under the act from inspection and copying
of a public record should be repealed, amended, or remain unchanged. The
report of the committee may take the form of draft legislation.

(c) In reviewing and making a recommendation under subsection (b) of
this section, the study committee may review:

(1) Whether the public records act reguires revision;

(2) Whether an exemption to inspection or copying under the public
records act is necessary, antiquated, or in need of revision;

(3) Whether an exemption to inspection or copying under the public
records act is as narrowly tailored as possible, including the need to clarify the
term “personal documents’ referenced in 1 V.S.A. §317(c)(7) in order to
ensure that it does not unintentionally limit access to public records that are not
personnel records; and

(4)  Whether the public records act should be amended to clarify
application of the act to contracts between a public agency and a private entity
for the performance of a governmental function;

(5) Whether or not to authorize a public agency to charge for staff time
associated with responding to a request to inspect or copy a public record,
including whether an agency should be authorized to charge for the staff time
incurred in locating, reviewing, or redacting a public record; and

(6) Any other criteria that assist the review committee in determining
the value of an exemption as compared to the public's interest in the public
record protected by the exemption.

(d) In developing recommendations authorized under subsection (a) of this
section, the study committee shall consult with the secretary of administration,
the secretary of state, the office of the attorney general, representatives of
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municipal interests, representatives of school or education interests,
representatives of the media, and advocates for access to public records.

(e) The study committee shall elect co-chairs from among its members.
For attendance at a meeting when the general assembly is not in session,
legidative members of the commission shall be entitled to the same per diem
compensation and reimbursement for actual and necessary expenses as
provided members of standing committees under 2 V.S.A. 8 406. The study
committee is authorized to meet no more than three times each year during the
interim between sessions of the general assembly.

(f)_Legidative council shall provide legal and administrative services to the
study committee. The study committee may utilize the legal, research, and
administrative services of other entities, such as educational institutions and,
when necessary for the performance of its duties, the Vermont state archives
and records administration.

Sec. 12. LEGISLATIVE COUNCIL; LIST OF PUBLIC RECORDS ACT
EXEMPTIONS

The legidative council, under its statutory revision authority set forth in
2V.S.A. 8421, shall compile alist of all known Vermont statutory exemptions
to the inspection and copying of public records under the public records act,
1V.SA. chapter 5, subchapter 3. Legidative council shall publish the list of
exemptions compiled under this section as a statutory revision noteto 1 V.S.A.
§ 317 and shall update the list as necessary.

Sec. 13. STATE AGENCY PUBLIC RECORDS REQUEST SY STEM

(@) Beginning July 1, 2011, all state agencies that receive a request to
inspect or copy a public record shall catalogue the request in the public records
request system that the secretary of administration established in response to
the requirements of Sec. 3 of No. 132 of the Acts of the 2005 Adj. Sess.

(2006).

(b) The secretary of administration shall revise and update the public
records request system so that it includes: the date a public records request is
received; the state agency that received the request; the organization or
individual that made the request, including a contact name; the status of the
request, including whether the request was fulfilled in whole, fulfilled in part,
or denied; if the request was fulfilled in part or denied, the exemption or other
grounds asserted as the basis for partia fulfillment or denial; the estimated
hours necessary to respond to the request; the date the state agency closed the
request; and the elapsed time between receipt of the request and the date the
agency closed the request.
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(c) On or before January 15, 2012, and annually thereafter, the secretary of
administration shall submit to the senate and house committees on government
operations a copy of the records requests catalogued in the public records
request system in the preceding calendar year.

(d)(1) As a part of the report issued on or before January 15, 2012 to the
senate and house committees on government operations under subsection (c) of
this section, the secretary of administration, after consultation with the
department of information and innovation and the Vermont state archives and
records administration, shall submit areport regarding implementation by state
agencies of an electronic documents management system for the creation,
management, archiving, redaction, and confidential designation of records
produced or acquired by state agencies. The report shal include a
recommendation as to whether a documents management system should be
implemented by state agencies.

(2) If the secretary recommends implementation of a document
management system, the recommendation shall:

(A) identify a specific _document management system for
implementation by state agencies. The report shall summarize the operation or
application of the system, provide a short explanation of the basis for selection
of the system, and describe how the system will improve efficiency of state
agencies in managing public records;

(B) edtimate the cost of implementation by state agencies of the
recommended document system;

(C) propose a schedule for implementation of the recommended
document management system by all state agencies.

Sec. 14. PUBLIC RECORDS REQUESTS; MUNICIPALITIES

(a) The secretary of state, after consultation with the Vermont League of
Cities and Towns, annually shall survey municipalities in the state regarding
whether municipaities are receiving an increased number of reguests to
inspect records, whether requests for inspection of public records are being
used to circumvent copying of a record by a municipality, and whether
requests to inspect records pose any administrative burdens on municipalities.
For purposes of this subsection, “municipality” shall mean a city, town,
village, or school district of the state. On or before January 15, 2012 and
annually thereafter, the secretary of state shall submit the results of the survey
to the senate and house committees on government operations.

(b) As part of the report required under subsection (a) of this section to be
submitted to the senate and house committees on government operations on
January 15, 2012, the secretary of state, after consultation with the Vermont
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League of Cities and Towns and other interested parties, shal submit a
recommendation for increasing municipal understanding and compliance with
the requirements of the Public Records Act, as set forth in 1 V.S.A. chapter 5,

subchapter 4.

Sec. 15. COURT ADMINISTRATOR REPORT ON PUBLIC RECORDS
CASES

On or before January 15, 2012 and annually thereafter, the Vermont court
administrator’s office shal report to the senate and house committees on
government operations regarding contested cases filed in the civil division of
the superior court involving disputes under the Public Records Act, as set forth
in 1 V.S.A. chapter 5, subchapter 4. The report shall include the number of
Public Records Act contested cases filed annualy in the civil division of the
superior court, the disposition of such cases, and whether attorney’ s fees were
awarded in any of the cases. The court administrator shall submit a copy of a
report reguired under this section to the secretary of state at the same time the
report is submitted to the senate and house committees on government

operations.
Sec. 16. REPEAL

Sec. 11 of this act (public records legislative study committee) is repealed
on January 15, 2015.

Sec. 17. EFFECTIVE DATE
This act shall take effect on July 1, 2011.

And that the bill ought to pass in concurrence with such proposal of
amendment.

Senator Nitka, for the Committee on Appropriations, to which the bill was
referred, reported recommending that the bill ought to passin concurrence with
proposal of amendment as recommended by the Committee on Government
Operations.

Thereupon, the bill was read the second time by title only pursuant to
Rule 43, and the proposal of amendment was agreed to, and third reading of
the bill was ordered.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was placed on all remaining stages of its passage in concurrence with
proposal of amendment.

Thereupon, the bill was read the third time and passed in concurrence with
proposal of amendment.
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Thereupon, on motion of Senator Campbell, the rules were suspended, and
the bill was ordered messaged to the House forthwith.

Rules Suspended; House Proposal of Amendment Not Concurred In;
Committee of Conference Requested; Committee of Conference
Appointed; Bill M essaged

S. 100.

Pending entry on the Calendar for notice, on motion of Senator Campbell,
the rules were suspended and House proposal of amendment to Senate bill
entitled:

An act relating to making miscellaneous amendments to education laws.
Was taken up for immediate consideration.

The House proposes to the Senate to amend the bill by striking all after the
enacting clause and inserting in lieu thereof the following:

* * * Technica Corrections;, Miscellaneous * * *
Sec. 1. 16 V.S.A. 8 563(12) isamended to read:

(12) Shall employ such persons as may be requrred to carry out the work
of the school dlstrlct Al Yy ; SSal

empteymg—er—drsr%ssmg—any—persen pursuant to the provisions of subdrvrsron

242(3) of thistitle.
Sec. 2. 16 V.S.A. § 1122 isamended to read:
8§1122. PUPILS OVER SHXFEEN 16

A person having the control of a child over sixteen 16 years of age who
allows sueh the child to become enrolled in a public school; shall cause sueh
the child to attend sueh the school continually for the full number of the school
days of the term in which he or_she is se enrolled, unless sueh the child is
mentally or physically unable to continue, or is excused in writing by the
superintendent or a majority of the school directors. In case of such
enrollment, sueh the person, and the teacher, child, superintendent, and school
directors shall be under the laws and subject to the penalties relating to the
attendance of children between the ages of seven six and sixteen 16 years.
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Sec. 3. 16 V.S.A. § 1221 is amended to read:

* * * Special Education * * *

Sec. 4. 16 V.S.A. § 2945(a) and (b) are amended to read:

(8 There is created an advisory council on specia education whieh that
shall consist of 17 members. All members of the council shall serve for aterm
of three years or until their successors are appointed. Terms shall begin on
April 1 of the year of appointment. A majority of the members shall be either
individuals with disabilities or parents of children with disabilities.

(1) Fifteen of the members shall be appointed by the governor with the
advice of the commissioner of education. Among the gubernatoria appointees
shall be:

(A) teachers ef-children-with-disabilities;;

(B) representatives of ether state agencies involved in the financing
or delivery of related services to children with disabilitiesrepresentatives;

(C) arepresentative of independent schools;;

(D) at least one representative of a vocational, community, or
business organization concerned with the provision of transition services to

children with disabilities+epresentatives;

(E) a representative from the state juvenile and adult corrections
agency;-handicappes;

(F) individuals; with disabilities;

(G) parents of children with disabilities, provided the child shall be

vounger than 26 years old at the time his or her parent is appointed to the
council;

(H) state and local education administrators officials, including
officids who carry out activities under the McKinney-Vento Homeless
Assistance Act;

(1) a representative of higher education who prepares specid
education and related services personnel;
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(J) a representative from the state child welfare department
responsible for foster care; and

(_) speC|aI educatlon pregram admlnlstrators A—mafen%y—ef—the

(2) In addition, two members of the general assembly shal be
appointed, one from the house of representatives and one from the senate. The

speaker shall appoint the house member shal-be-appeinted-by-the speaker; and

the commlttee on commlttees shaII appomt the senate member shaH—be

(b) The council shall elect its own ehairman chair from among its
membership. The council shall meet annually at the call of the ehairman chair,
and other meetings may be called by the ehairman chair at such times and
places as he or she may determine to be necessary.

Sec. 5. 16 V.SA. § 2967(b) is amended to read:

(b) The total expenditures made by the state in any fiscal year pursuant to
this chapter shall be 60 percent of the statewide total special education
expenditures of funds which that are not derived from federal sources. Special
education expenditures shall include:

(1) costs €eligible for grants and reimbursements under sections 2961
through 2963a of thistitle;

(2) costsfor services for the visually handicapped impaired and hearing
impaired,;

(3) costsfor the interdisciplinary team program,

(4) costs for regional muti-handicapped specialists in_multiple
disabilities;

(5 funds expended for training and programs to meet the needs of

students with emotional behavioral problems under subsection 2969(c) of this
title; and

(6) funds expended for training under subsection 2969(d) of thistitle.
Sec. 6. 16 V.S.A. 8§ 4014(d) is amended to read:
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(d) The commissioner shall evaluate proposals based on the following
criteria
(1) The program will serve additional children with special needs, such
as those who are economically disadvantaged, those who have limited English
language skills, those with handieapping disabling conditions or those who
have suffered from or are at risk of, abuse or neglect.

* % *

(8 The program enables children with handicapping disabling
conditions to be served in settings with their-nenhandicapped peers who do not

have a disability.
(9) The program includes voluntary training for parents.
* * * Data Corrections* * *
Sec. 7. 16 V.SA. § 4030 is amended to read:
§4030. DATA SUBMISSION; CORRECTIONS

(@ Upon discovering an error or change in data submitted to the
commissioner for the purpose of determining payments to or from the
education fund, a school district shall report the error or change to the
commissioner as soon as possible. Any budget deficit or surplus due to the
error or change shall be carried forward to the following year.

(b) The commissioner shall use data submitted on or before January 15
prior to the fisca year which begins the following July 1, in order to calculate
the amounts due each school district for any fiscal year for the following:

(1) theadiusted-education-payments-due under-section4011 of thi

& transportation aid due under Sec—98-of Act-No—71-6f1998 section
4016 of thistitle; and

3)(2) the small school support grant due under section 4015 of thistitle.

(c) The commissioner shall use data corrections regarding local education
budget amounts submitted on or before June 15 prior to the fiscal year which
begins the following July 1, in order to calcul ate the armeunts-due-each-schoot
distriet education payments due under section 4027 4011 of this title.
However, the commissioner may use data submitted after June 15 and prior to
July 15 due to unusual or exceptional circumstances as determined by the
commissione.

(d) The commissioner shall not use data corrected due to an error submitted
following the deadlines to recaculate the equalized pupil ratio under
subdivision 4001(3) of thistitle. The commissioner shall not adjust payments
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to-orfrom-the-education-fund average daily membership counts if an error or

change is reported more than three fiscal years followi ng the date that the
origind data was due. M ‘

(e) The board may adopt rules as necessary to implement the provisions of
this section.

* * * Agency of Human Services* * *
Sec. 8. 16 V.SA. § 212(13) is amended to read:

(13) Ensure the provision of services to children and adolescents with a
severe emotlonal d|sturbance in coordl natlon wrth the departments—ef—mentd

department of mental

health, the department for children and families, and the department of
disabilities, aging, and independent living pursuant to the provisions of chapter
43 of Title 33.

Sec. 9. 16 V.S A. § 910 isamended to read:

§ 910. COORDINATION OF SERVICES TO CHILDREN AND
ADOLESCENTSWITH A SEVERE EMOTIONAL DISTURBANCE

Each town, city, interstate, mcorporated unified, or union school d|str|ct
shall cooperate with the t '
social-and-rehabilitation-services department of mental health the department
for children and families, the department of disabilities, aging, and independent
living, and the department of education in coordinating educational services to
children and adolescents with a severe emotional disturbance—-accordance

with-the previsions-of-chapter2-of Fitle-3 pursuant to the provisions of chapter
43 of Title 33.

Sec. 10. 16 V.S.A. 8 1075(i) is amended to read:

(i) The commissioner ef-soetal-and-rehabititation-serviees for children and
families shall continue to provide socia services and financial support in
accordance with 36 /-S:A-—8 section 2950 of this title on behalf of individuals
under his or her care and custody while in a residential placement, until they
reach their nineteenth 19th birthday.

Sec. 11. 16 V.SA. 8 1166(b)(1) is amended to read:
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(1) A provision that any student who brings a firearm to or possesses a
firearm at school shall be referred to alaw enforcement agency. In addition to
any other action the law enforcement agency may take, it may report the
incident to the department of-social-and-rehabiHtation-serviees for children and
families.

Sec. 12. 16 V.S.A. 8 2845 is amended to read:
8§ 2845. TRUST FUND; GRANTS; STUDENTSIN SRS DCF CUSTODY

(@ The board shall establish a trust fund to be used to provide grants for
students who do not have parental support and are or have been under the
custody of the commissioner of-social-and-rehabititation-serviees for children
and families. The board may draw up to 90 percent of the assets in the fund
for these purposes.

* * %

(e) A child who is under the custody of the commissioner ef-social-and
rehabititation-serviees for children and families, or a young adult between the
ages of 18 and 24 who was under the custody of the commissioner ef-seeiat
and-rehabiitatien—serviees for children and families for at least six months
when that person was between the ages of 16 and 18, and who is accepted for
degree study at the Vermont state colleges, the University of Vermont, or a
Vermont independent college, is eligible for an annual grant under this section,
to the extent that funds are available in the trust fund. Upon certification by
the Vermont state colleges, the University of Vermont, or a Vermont
independent college that a Vermont resident student who is eigible under this
section has matriculated in a degree program at a Vermont college or
university, the student may receive a grant if the student’s financial aid
eligibility leaves remaining financial need following the student and the family
contributions, if any, and the availability of all other sources of gift ad. Each
grant, together with the student and the family contributions, if any, and all
other sources of gift aid, shall not exceed the full cost of tuition, fees, room and
board, and no individual annual grant may exceed $3,000.00. The board may
prorate the funds appropriated for use under this section where the collective
need of the eligible applicants exceeds the funds appropriated. In addition, the
board may prorate a grant based on a student’s full- or part-time enrollment
status.

* * *

(g The board shal coordinate implementation of this section with the
commissioner ef-soctal-and-rehabHitation—serviees for children and families,
the president of the association of Vermont independent colleges, the
chancellor of the Vermont state colleges, and the president of the University of
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Vermont. The board may establish procedures and policies or adopt rules to
implement this section.

Sec. 13. 16 V.S.A. 8 2943 is amended to read:

§ 2943. COMMISSIONER OF EDUCATION FOR CHILDREN WITH
DISABILITIES; POWERS

The commissioner of education, by virtue of his the office, shall be
commissioner of education for children with disabilities; and,—as—sueh
commissioner shall superintend al matters relating to the essentia early
education and specia education of children with disabilities-and. In addition
the commlssoner in coordlnanon W|th the depaptment&et mental-health-and

alreta 3 's vices department of mental
health the department of dlsabllltIeS aging, and independent living, and the
department for children and families, shall ensure that appropriate educational
services are provided to children and adolescents with a severe emotiona
disturbance in accordance with the provisions of chapter 43 of Title 33 and
may accept gifts, grants, or other donations to carry out the purpose of this
chapter.

Sec. 14. 16 V.SA. § 2948(f) is amended to read:

(f) If astudent isbeing provided education or specia education or bothin a
school operated by the department of corrections erthe-department-ef-mental
health-and-mental-retardation, the ageney department of corrections shall serve
the student as if the ageney department were the school district of residence of
the student.

Sec. 15. 16 V.S.A. 8 2948(n) is amended to read:

(n) If astudent is being provided education or specid education, or both in

a school operated by the department of-social-and-rehabiitation-serviees for
children and families, the funding and provision of services shall be the
responsibility of the department ef—soectadl—and—+ehabiitation—services for
children and families and special education procedural responsibility shall be
the responsibility of the district of residence of the student’s parent, parents, or
guardian.

Sec. 16. 16 V.S.A. 8 2950(b) is amended to read:
(b) Residentia payments.

(1) For astudent in the care and custody of the commissioner ef-soeiat
and-rehabititation-serviees for children and families who is placed in a 24-hour
residential facility within or outside Vermont, the commissioner of education
shall pay the education costs, and the commissioner ef-secial-and-rehabHitation
services for children and families shall arrange for the payment of the
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remainder of the costs. However, where if the state interagency team, as
defined in sectiton 33 V.SA. 84302 ofTFitle—33, hasfeund finds such
placement inappropriate for the student’s education needs, then the
commissioner of education shal pay none of the education costs of the
placement and the commissioner ef—social—and-—+ehabiitation—services for
children and families shall arrange for the payment of the full cost of the
placement.

(2) For astudent who is placed in a 24-hour residential facility within or
outside Vermont by a Vermont licensed child placement agency, a designated
community mental health agency, any other agency as defined by the
commissioner of education, or a Vermont state agency or department other
than the department of corrections or the department of—socid—and
rehabiitation-serviees for children and families, the commissioner of education
shall pay the education costs and the agency or department in whose care the
student is placed shall arrange for the payment of the remainder of the costs.
However, where if the state interagency team, as defined in section 33 V.SA.
84302 efTFitle-33, hasfound finds such placement inappropriate for the
student’ s education needs, then the commissioner of education shall pay none
of the education costs of the placement and the agency or department in whose
care the student is placed shall arrange for payment of the full cost of the
placement. This subdivision does not apply to a student for whom aresidential
placement is:

(A) specified in the student’ s individualized education program; and
(B) funded in collaboration with another agency.
Sec. 17. 16 V.S.A. 8 4001(8) is amended to read:

(8) “Poverty ratio” means the number of persons in the school district
who are aged six through 17 and who are from economicaly deprived
backgrounds, divided by the long-term membership of the school district. A
person from an economicaly deprived background means a person who
resides with a family unit receiving Feed-Starmps nutrition benefits. A person
who does not reside with a family unit receiving Feed—Starmps nutrition
benefits but for whom English is not the primary language shall aso be
counted in the numerator of the ratio. The commissioner shall use a method of
measuring the Feed-Starps nutrition benefits population which produces data
reasonably representative of long-term trends. Persons for whom English is
not the primary language shall be identified pursuant to subsection 4010(e) of
thistitle.

* * * Supervisory Union Duties; Transportation Employees;
Transitional Language * * *
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Sec. 18. Sec. 18 of No. 153 of the Acts of the 2009 Adj. Sess. (2010) is
amended to read:

Sec. 18. TRANSITION

Each supervisory union shall provide for any transition of employment of
specia education and transportation staff by member districts to employment
by the supervisory union, pursuant to Sec. 9 of this act, 16 V.S.A. § 261a(6)

and (8)(E), by:

(1) providing that the supervisory union assumes al obligations of each
existing collective bargai ning agreement in effect between the member districts
and their specia education employees and their transportation employees until
the agreement’ s expiration, subject to employee compliance with performance
standards and any lawful reduction in force, layoff, nonrenewal, or dismissal;

(2) providing, in the absence of an existing recognized representative of
its employees, for the immediate and voluntary recognition by the supervisory
union of the recognized representatives of the employees of the member
districts as the recognized representatives of the employees of the supervisory
union;

(3 ensuring that an employee of a member district who is not a
probationary employee shall not be considered a probationary employee upon
transition to the supervisory union; and

(4) containing an agreement with the recognized representatives of the
employees of the member districts that is effective on the day the supervisory
union assumes obligations of existing agreements regarding how the
supervisory union, prior to reaching its first collective bargaining agreement
with its special education employees and with its transportation employees,
will address issues of seniority, reduction in force, layoff, and recall.

* * * Postsecondary Approval; Fees* * *
Sec. 19. 16 V.S.A. § 176 isamended to read:
§ 176. POSTSECONDARY SCHOOLS CHARTERED IN VERMONT

() Applicability. / O isi
the state-of \Vermont-are Except as prowded in subsectlon (d) of thls sectlon

any postsecondary school that operates primarily or exclusively in the state of
Vermont is subject to this section.

(b) Definitions. Asused in this section:

(1) “Postsecondary school” means any person who offers or operates a
program of college or professional education for credit or a degree and enrolls
or intends to enroll students.
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mdweetly—m—any—tepm—te-pe#eﬁm—theaet—d&senbedr “Offer” |nc| udeﬁ the use

in the name of an institution or in its promotional material; of a term such as
“college,” “university,” or “institute” whieh that is intended to indicate that the
business it is an institution whieh that offers postsecondary education.

(3) “Degree’” means any award whieh that is given by a postsecondary
school for completion of a program or course and whieh that is designated by
the term degree, associate, bachelor, baccalaureaste, masters, or doctorate, or
any similar award whi€h that the state board includes by rule.

(4) “Operate’” means to establish, keep, or maintain any facility or
location from or through which education is offered or given, or educational
degrees are offered or granted. The term includes contracting with any person
to perform any such act.

(5) *“Accredited” means accredited by any regiona er, national, or
programmatic institutional accrediting agency recognized by the state-beard
U.S. Department of Education.

(c) State board approval.

(1) Every postsecondary school whieh that is subject to this section
shall:

(A) apply for a certificate of approva from state board prior to
registering its name with the secretary of state pursuant to Title 11, Title 11A,
or Title 11B;

(B) apply for and receive a certificate of approval from the state
board prior to offering postsecondary credit-bearing courses or programs and
prior to admitting the first student; and

(C) mnetity provide written notification to each applicant for
admission _or enrollment H—writing, on an application, enrollment, or
registration form to be signed by the applicant, that credits earned at the school
are transferable at the discretion of the receiving school.

(2) Every postsecondary school shall secure a certificate of
degree-granting authority from the state board before it confers or offers to
confer adegree.

(d) Exemptions. The following are exempt from alt the requirements of
this section except for the requirements of subdivision (c)(1)(C) of this section:

(1) Programs of education sponsored by a bena—fide trade, labor,
business, or professional organization recegnized-by-the state board-f-they-are:
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{A) that are conducted solely for that organization’s membership or
for members of the particular industries or professions served by that
organization;-and

B Lo I i oo basis,
(2) The University of Vermont and the Vermont State Colleges.

(3) Postsecondary schools currently licensed or approved by a Vermont
state occupational licensing board.

(4) Postsecondary schools whieh that are accredited. The following
postsecondary institutions are accredited, meet the criteria for exempt status,
and are authorized to operate educational programs beyond secondary
education, including programs leading to a degree or certificate:  Bennington
College, Burlington College, Champlain College, College of St. Joseph,
Goddard College, Green Mountain College, Landmark College, Marlboro
College, Middlebury College, New England Culinary Institute, Norwich
University, Saint Michael's College, SIT, Southern Vermont College, Sterling
College, Vermont College of Fine Arts, and Vermont Law School. This
authorization is provided solely to the extent necessary to ensure institutional
compliance with federa financia aid-related regulations, and it does not affect,
rescind, or supersede any preexisting authorizations, charters, or other forms of
recognition or authorization.

(5) Nondegree-granting and noncredit-granting postsecondary schools
whieh that offer only training in the specific trades or vocations.

(6) Religious instruction whieh that does not result in earning credits or
adegree.

(e) Issuance. On proper application, the state board shall issue a certificate
of approval or a certificate of degree-granting authority, or both, to an
applicant whose goals, objectives, programs, and resources, including
personnel, curriculum, finances, and facilities, are found by the state board to
be adequate and appropriate for the stated purpose and for the protection of

exceeding five years. The certificate may be subject to conditions, terms, or
limitations.

Sec. 20. 16 V.S.A. 8 176ais amended to read:

§ 176a POSTSECONDARY SCHOOLS NOT CHARTERED IN
VERMONT
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(a) Applicability. AH Except as provided in subsection () of this section, a
postsecondary schoels—wheose—primary—operation—tes school that operates
primarily outside the state of Vermont are, offers or operates a program of
college or professional education for credit or a degree, and wishes to operate
in Vermont is subject to this section and to subsections 176(q) through (1) of
thistitle.

(b) Definitions. All words and phrases defined in section 176 of this title
shall have the same meaningsin this section.

(c) State-board-appreval—Every Requirements. A postsecondary school

subject to this section shall:

(1) apph
registering regist |ts name W|th the secretary of state pursuant to T|tIe 11
Title 11A, or T|t|e 11B;

(2) secure accreditation by any regional, national, or programmatic
ingtitutional accrediting agency recognized by the U.S. Department of
Education;

(3) apply for and receive a certificate of approval or a certificate of
degree-granting authority or both pursuant to subsection 176(e) of this title
prior to offering postsecondary credit-bearing courses or programs and-prierte,
admitting the first studente

a ala o-the-<

bete@te@#ersepe#er&teeerm or conferrl ng or offerl ng to confer adegree
to a student enrolled in its Vermont school;

(4) meet any requirements for approva in its state of primary operation
for the specific degree or credit-bearing course or program that it intends to

offer in Vermont as-a-condition-of-approval-to-operate -V ermont;

(5) register with the department of education pursuant to state board
rule; and

(6) provide written notification to each applicant for admission or
enrollment, on an application, enrollment, or registration form to be signed by
the applicant, that credits earned at the school are transferable at the discretion
of the receiving school.

(d) Renewal. After receiving initial approval, a postsecondary school
subject to this section shall register annually with the state board of education
by providing evidence of accreditation and approval by the state in which it
primarily operates and any other documentation the board requires. The state
board may refuse or revoke registration at any time for good cause.
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(_) Exemptlons The foIIOW| ng are exempt from au—the—Fequwements—ei
ton the

prowsons of th|s section:

(1) Programs of education sponsored by a bena-fide trade, labor,
business, or professional organization recogrized-by-the state board-i-they that

are:

A} conducted solely for that organization’s membership or for
members of the particular industries or professions served by that organization;
and

B | bl b0 the publl oo bais

(2) Postsecondary schools currently licensed or approved by a Vermont
occupational licensing board.

(3 Nondegree-granting or noncredit-granting postsecondary schools
whieh that offer only training in the specific trades or vocations.

(4) Rdigious instruction whieh that does not result in earning credits or
adegree.

(5) Programs of education offered soldly via correspondence, the
Internet, or electronic media, provided that the postsecondary school has no
physical presence in Vermont. Evidence of a“physical presence’ includes the
existence of administrative offices, seminars conducted by a person who is
physically present at the seminar location, the provision of direct services to
students, and required physical gatherings.

Sec. 21. 16 V.S.A. 8 177 isamended to read:
8§ 177. COSTSOFAPPROVAL POSTSECONDARY APPROVAL: FEES

A postsecondarv school subject to section 176 of thlstltle shall pay:

(1) a fee of $4,000.00 for an application for approval to offer
credit-bearing courses;
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(2) afee of $5,000.00 for an application for degree-granting authority if
the postsecondary schooal is approved to offer credit-bearing courses; and

(3) afee of $7,500.00 if the school seeks approval under subdivisions
(1) and (2) of this subsection simultaneously.

(b) Feesfer If a postsecondary sehoeels school that is subject to section 176
of this title seeking and is operating within an unexpired certification period
files an application to offer a new degree at the same level as a degree

previously approved by the state board—whHe-eperating-within-a-certification

period-previoushy-granted-by-the state-beard, then the fee shall be based upon
the actual costs to the department but shall not be less than $1,000.00 for each

new degree.
(c) A postsecondary school subject to section 176a of thistitle shall pay:

(1) the fees set forth in subsection (a) of this section for initial review
and approva pursuant to subdivision 176a(c)(3) of thistitle;

(2) a fee of $1,000.00 for initial registration with the department
pursuant to subdivision 176a(c)(5) of thistitle; and

(3) an annua fee of $500.00 to renew its registration to operate in
Vermont pursuant to subsection 176a(d) of thistitle.

(d) Fees assessed under this section are not refundable.

(e) Fhesetees Fees assessed under this section shall be credited to a specia
fund established and managed pursuant to chapter 7, subchapter 5 of Title 32,
and shall be available to the department to offset the costs of apprevals

approval.

* * * School Food Services* * *
Sec. 22. 16 V.S A. chapter 27, subchapter 2 is amended to read:
Subchapter 2. School Lunches
§1261a. DEFINITIONS
For the purposes of this subchapter:

(1) “Food programs’ means provisions of food to persons under
programs meeting standards for assistance under the National School Lunch
Act, 42 U.S.C. § 1751 et seq., and any amendment thereto, and in the Child
Nutrition Act, 42 U.S.C. 8 1779 et seg., and any amendments thereto.

(2) *“School board” means the governing body responsible for the
administration of a public school;-er.
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(3) “Independent school board” means a governing body responsible for
the administration of a nonprofit independent school exempt from United
States income taxes.

§ 1262a. AWARD OF GRANTS

(8)(1) The state board of education may, from funds appropriated for this
subsection to the department of education, award grants to:

(A) supervisory unions for the use of member school boards which
that establish and operate food programsprovided-the;

(B) independent school boards that establish and operate food
rograms; and

(C)  approved education programs, as defined in subdivision
11(a)(34) of this title and operating under private nonprofit ownership as
defined in the National School Lunch Act, that establish and operate food
programs for students engaged in a teen parent education program or students
enrolled in aVermont public school.

(2) The amount of any grant awarded under this subsection shall not be
more than the amount necessary, in addition to the charge made for the mea
and any reimbursement from federal funds, to pay the actual cost of the meal.

(b) The state board may, from funds available to the department of
education for this subsection, award grants to supervisory unions consisting of
one or_more school districts whieh that need to initiate or expand food
programs in order to meet the requirements of section 1264 of this title and
whieh that seek assistance in meeting the cost of initiation or expansion. The
amount of the grants shall be limited to seventy-five 75 percent of the cost
deemed necessary by the commissioner to construct, renovate or acquire
additional facilities and equipment to provide lunchesto all pupils, and shall be
reduced by the amount of funds available from federal or other sources,
including those funds available under section 3448 of this title. The state
board, upon recommendation of the commissioner, shall direct scheel-districts
supervisory unions seeking grants under this section to share facilities and
equipment within the supervisory union and with other supervisory unions for
the provision of lunches wherever more efficient and effective operation of
food programs can be expected to result.

() On aquarterly basis, from state funds appropriated to the department of
education for this subsection, the state board shall award to each scheel-distriet
supervisory union, independent school board, and approved education program
as described in subsection (a) of this section a sum equal to the amount that
would have been the student share of the cost of al breakfasts actually
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provided in the district during the previous quarter to students eligible for a
reduced price breakfast under the federal school breakfast program.

§1262b. REGULATIONS

The state board of education shall adopt regulations governing grants under
section 1262a of this title. Such regulations shall provide for grants to-teecat
schoelprograms from state funds in accordance with guidelines of food
programs as defined under federal law. The state board of education may
adopt such other rules and regulations as are necessary to carry out the
provisions of this subchapter.

§ 1264. FOOD PROGRAM

(8)(1) Each school board operating a public school shall cause to operate
within the school district a food program that makes available a school lunch,
as provided in the National School Lunch Act as amended, and a school
breakfast, as provided in the National Child Nutrition Act as amended, to each
attending pupil every school day.

(2) Each school board operating a public school shall offer a summer
snack or meals program funded by the Summer Food Service program or the
National School Lunch Program for participants in a summer educational or
recreational program or camp if:

(A) At least 50 percent of the studentsin a school in the district were
eligible for free or reduced-price meals under subdivision (1) of this subsection
for at least one month in the preceding academic year;

(B) The district operates or funds the summer educational or
recreational program or camp; and

(C) The summer educational or recreationa program or camp is
offered 15 or more hours per week.

(b) In the event of an emergency, the school board may apply to the
department for atemporary waiver of the requirements in subsection (a) of this
section. The commissioner shall grant the requested waiver if he or she finds
that it is unduly difficult for the school district to provide a school lunch,
breakfast, or summer meals program, or any combination of the three, and if he
or she finds that the school district has and supervisory union have exercised
due diligence in-its-efforts to avoid the emergency situation that gives rise to
the need for the requested waiver. In no event shall the waiver extend for a
period to exceed 20 school days or, in the case of a summer meals program, the
remainder of the summer vacation.
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(c) The state shall be responsible for the student share of the cost of
breakfasts provided to al students eligible for a reduced price breakfast under
the federal school breakfast program.

§1265. EXEMPTION; PUBLIC DISCUSSION

(@) The school board of a public school district whieh that wishes to be
exempt from the provisions of section 1264 of this title may vote at a meeting
warned and held for that purpose to exempt itsalf from the requirement to
operate offer either the school lunch program or the school breakfast program,
or both, for aperiod of one year.

(b) If apublic school beard is exempt from eperating offering a breakfast
or lunch program, anndaty— its school board shall conduct a discussion
annually on whether to continue the exemption. The pending discussion shall
be included on the agenda at aregular or specia school board meeting publicly
noticed in accordance with subseetion 1 V.S.A. 8§ 312(c) efFitle-1, and citizens
shall be provided an opportunity to participate in the discussion. The school
board shall send a copy of the notice to the commissioner and to the
superintendent of the supervisory union at least ten days prior to the meeting.
Following the discussion, the school board shall vote on whether to continue
the exemption for one additional year.

(c) On or before the first day of November 4;-previeus prior to the date on
which an exemption voted under this section is due to expire, the
commissioner shall notify the scheelbeard boards of the affected school
district and supervisory union in writing that the exemption will expire.

(d) Following a meeting held pursuant to subsection (b) of this section, the
school board shall send a copy of the agenda and minutes to the commissioner
and the superintendent of the supervisory union.

(e) The commissioner may grant a supervisory union or a school district a
waiver from duties required of it under this subchapter upon a demonstration
that the duties would be performed more efficiently and effectively in another
manner.

* * * Secondary Credits; Dua Enrollment * * *
Sec. 23. 16 V.S.A. § 913 isadded to read:
§913. SECONDARY CREDIT; POSTSECONDARY COURSES

(2) Each public school and approved independent school offering
secondary education shall award credit toward graduation reguirements to a
student who receives prior approval from the school and successfully
completes a course offered by an accredited postsecondary institution. The
secondary school shall determine the number and nature of credits it will
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award to the student for successful completion of the course, including whether
the course will satisfy one or more requirements of the school, and shall inform
the student prior to enrollment. Credits awarded shall be based on
performance and not solely on Carnegie units; provided, however, that unless
the school determines otherwise, a three-credit postsecondary course shall be
presumed to equal one-half of a Carnegie unit. A school shall not withhold
approval or credit without reasonable justification. A student may request that
the superintendent review the school’s determination regarding course
approval or credits. The superintendent’ s decision shall befinal.

(b) For purposes of this section:

(1)  “Accredited postsecondary institution” means a_postsecondary
institution that has been accredited by the New England Association of Schools
and Colleges or asimilar nationa or regional accrediting agency recognized by
the U.S. Department of Education.

(2) “Carnegie unit” means a time-based unit of measuring secondary
student attainment under which one unit eguals 50 minutes of class time if the
classistaken five days per week for 30 weeks.

Sec. 24 EXPANDED LEARNING OPPORTUNITIES, DUAL
ENROLLMENT; POLICY

() Itisthe policy of the state of VVermont to:

(1) encourage increased access to expanded |earning opportunities for
publicly funded students enrolled in public _and approved independent
secondary schools, including dual enrollment, flexible learning pathways, and
personaized learning;

(2) encourage increased dual enrollment opportunities for a wide range
of students, particularly those from groups who attend college at
disproportionately low rates, which will contribute to the statewide intent to
increase the rigor of high school coursework, improve high school graduation
rates, raise postsecondary aspiration rates, and better prepare more secondary
students for the transition to college and career;

(3) _encourage increased opportunities for secondary students to enroll in
dual enrollment courses and earn both transcripted high school credit and
transcripted postsecondary credit for successful completion of the course;

(4) recognize that instructors for dual enrollment courses are selected by
the postsecondary institution and may include qualified high school faculty;

(5) recognize that dua enrollment courses may be taught at the
secondary school, on the postsecondary campus, or by means of electronic or
other distance media; and
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(6) encourage collaborative partnerships among the New England states
to create sustai nable strategies to close the achievement gap among students.

(b) For purposes of this section, “dual enrollment” means enrollment by a
secondary student in _a course offered by an accredited postsecondary
institution as defined in 16 V.S.A. §913 and for which, upon successful
completion of the course, the student will receive:

(1) credit toward graduation from the secondary school in which the
student is enrolled; and

(2) postsecondary credit from the institution that offered the course if
the course is a credit-bearing course at that institution.

* * * Rworts* * %
Sec. 25. DRIVER EDUCATION; RESTRUCTURING

(3) _The department of education, in consultation with the department of
motor vehicles, the Vermont Driver and Traffic Safety Education Association,
the Vermont Superintendents Association, and other interested entities, shall
explore options for restructuring the delivery of driver education to
Vermonters between the ages of 15 and 20, including consideration of:

(1) the development, implementation, evaluation, and enforcement of
standards for teen driver education programs and instructors;

(2) the development and public dissemination of information regarding
teen driver education issues;

(3) the creation of an advisory board to oversee all teen driver education
programs, program instructors, and public communication efforts; and

(4) available funding sources for driver education programs and
advisory board responsibilities.

(b) On or before January 15, 2012, the department shall present a detailed
restructuring proposal to the house and senate committees on education and on
transportation.

Sec. 26. TECHNOLOGY IN SCHOOLS; REPORT

On or before January 15, 2012, the department of education shall report to

the senate and house committees on education regarding the current and

planned use of technology and Internet service in public schools designed to
increase educationa opportunities for students, including:

(1) each school’s type of Internet service, speed of connection, service
provider, and projected upgrades available or planned before July 1, 2015;
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(2) efforts to increase the availability of individua learning
opportunities, dua enrollment, online, and other alternative learning programs;

(3) expansion of flexible learning environments, including efforts to
devel op and increase opportunities with out-of -state providers;

(4)  results of the department’s research concerning the possible
development of a statewide open document format that could be standardized
across the K-12 structure in Vermont, including consideration of tools
available, security risk inherent in each, and the viability of state agencies to
join_efforts to _help standardize systems and reduce costs on proprietary
software and solutions;

(5 implementation of the department’s communication and
collaboration tool during the summer of 2011, focusing on uses of the tool by
both schools and department staff and addressing incentives and value-added
aspects of thetool; and

(6) review by the department and the state board of education of the
school quality standards and consideration of amendments focusing on the
continued evolution of teaching and | earning supported by technoloqgy.

Sec. 27. SPECIAL EDUCATION INFORMATION MANAGEMENT
SYSTEM; REPORT AND PROPOSAL

(&) The department of education, in consultation with the Vermont
Superintendents Association, the Vermont School Boards Association, the
Vermont Principals  Association, the Vermont-National Education
Association, the Vermont council of special education administrators, the
advisory council on special education created in 16 V.SA. 82945, and the
Vermont association for school business officials, shall investigate, evaluate,
and develop proposals for a statewide special education information
management system designed to improve the delivery of special education
services and student outcomes and to support:

(1) the department’ s mandated auditing responsibilities;

(2) the development and implementation of individualized education
plans pursuant to 16 V.S.A. 8§ 261a(a)(6) and chapter 101;

(3) the integration and dissemination of financia and educational
information to supervisory unions and school districts necessary for effective
operation of the new management system; and

(4) auniform approach to Medicaid reimbursement.

(b) On or before January 15, 2012, the department shall provide a report to
the senate and house committees on education detailing its proposal for the
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information system designed pursuant to subsection (a) of this section and
identifying all statutory amendments necessary to implement the system.

Sec. 28. EARLY EDUCATION OFFERED BY AND THROUGH PUBLIC
SCHOOLS; REGULATION; REPORT

(@) The departments of education and for children and families, in
consultation with the Vermont Superintendents Association, the Vermont
School Boards Association, the Vermont Principals Association, the
Vermont-National Education Association, the Vermont council of specia
education administrators, Pre-K Vermont, the Vermont community preschool
collaborative, the Vermont Business Roundtable, Kids Are Priority One
Coadlition, the Building Bright Futures Council, and other interested entities,
shall review the statutes and rules regarding prekindergarten education
programs offered by and through school districts and supervisory unions and
shall determine ways in which the regulation of these programs can be
simplified.

(b) _On or before January 15, 2012, the departments shall report jointly to
the senate and house committees on education detailing their proposal for
simplified regulations and identifying all statutory amendments necessary to
implement the proposal.
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* * * Elementary School Tuition Inconsistencies* * *
Sec. 29. 16 V.SA. § 821(d) isamended to read:

(d) Notwithstanding subsection (a) of this section, the electorate of a school
district that does not maintain an elementary school may grant generd
authority to the school board to pay tuition for an elementary pupil at an
approved independent elementary school or an independent school meeting
school quality standards pursuant to sections 823 and 828 of this chapter upon

notice given by the pupll S parent or Iegal guardlan before Aprll 15 for the next
academic year;p , Aol

Sec. 30. 16 V.S.A. § 823(b) isamended to read:

(b) Fhe Unless the electorate of a school district authorizes payment of a
higher amount at an annual or special meeting warned for the purpose, the
tuition paid to an approved independent elementary school or an independent
school meeting school quality standards shall not exceed the besser |east of:

(1) the average announced tuition of Vermont union elementary schools
for the year of attendance; or

(2) the tuition charged by the approved independent school for the year
of attendance; or

(3) the average per-pupil tuition the district pays for its other resident
elementary pupils in the year in which the pupil is enrolled in the approved

mdependent SCh00| However, the dectorate of a school district may authorize

* * * Educational Films* * *

Sec. 31. REPEAL
16 V.S.A. § 144a (appropriation for visual educational films) is repealed.
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Sec. 32. 16 V.SA. 8 562 is amended to read:
8§ 562. POWERS OF ELECTORATE

At aschool district meeting, the electorate:

* * %

(11) [Repedled} May grant genera authority to the school board, at the
request of the board, to incur debt at any time within the subsequent five years
to finance the cost of school-building energy improvements not to exceed
$200,000.00 per building in any three-year period and payable over a
maximum term coextensive with the useful life of the financed improvements,
but not to exceed ten years, provided that the avoided costs attributable to the
financed i mprovements exceed the annual payment of principa and interest of
the indebtedness. No indebtedness shall be incurred under this subdivision
unless the entity appointed as an enerqy efficiency utility under
30 V.S.A. §209(d)(2), an independent licensed engineer, or an independent
licensed architect has certified to the district the cost of the improvements to be
financed, the avoided costs attributabl e to the improvements, and the adequacy
of debt service coverage from the avoided costs over the term of the proposed
i ndebtedness.

Sec. 33, [Deleted]

* * * Energy Financing * * *

* * %

* * * QU Duties; Effective Date Extension * * *

Sec. 34. Sec. 23(b) of No. 153 of the Acts of the 2009 Adj. Sess. (2010) is
amended to read:

(b) Secs. 9 through 12 of this act shall take effect on passage and shall be
fully implemented on July 1, 2032 2013, subject to the provisions of existing
contracts.

* * * Harassment and Bullying;
Electronic and Nonschool Activities* * *
Sec. 35. 16 V.S.A. 8§ 11(a)(26)(A) is amended to read:

(26)(A) “Harassment” means an incident or incidents of verbal, written,
visual, or physical conduct, including any incident conducted by electronic
means, based on or motivated by a student’s or a student’s family member’s
actual or perceived race, creed, color, nationa origin, marital status, sex,
sexual orientation, gender identity, or disability that has the purpose or effect
of objectively and substantially undermining and detracting from or interfering




JOURNAL OF THE SENATE 1596

with a student’s educationa performance or access to school resources or
creating an objectively intimidating, hostile, or offensive environment.

Sec. 36. 16 V.SA. § 11(a)(32) isamended to read:

(32) “Bullying” means any overt act or combination of acts, including
an act conducted by electronic means, directed against a student by another
student or group of students and which:

(A) isrepeated over time;
(B) isintended to ridicule, humiliate, or intimidate the student; and

(C)(i) occurs during the school day on school property, on a school
bus, or at a school-sponsored activity, or before or after the school day on a
school bus or at a school-sponsored activity; or

(ii) does not occur during the school day on school property, on a
school bus, or at a school-sponsored activity and can be shown to pose a clear
and substantial interference with another student’s right to access educational

programs.
Sec. 37. 16 V.S.A. 8 1162 is amended to read:

§1162. SUSPENSION OR EXPULSION OF PUPILS

(8 A superintendent or principal may, pursuant to policies adopted by the
school board that are consistent with state board rules, suspend a pupil for up
to 10 school days or, with the approval of the board of the school district, expel
a pupil for up to the remainder of the school year or up to 90 school days,
whichever islonger, for misconduct:

(1) on school property, on aschool bus, or at a school-sponsored activity
when the misconduct makes the continued presence of the pupil harmful to the
welfare of the school erfer-misconduct;

(2) not on school property, on a school bus, or a a school-sponsored
activity where direct harm to the welfare of the school can be demonstrated; or

(3) _not on school property, on a school bus, or at a school-sponsored
activity where the misconduct can be shown to pose a clear and substantial
interference with another student’s equal access to educationa programs.

(b) Nothing contained in this section shall prevent a superintendent or
principal, subject to subsequent due process procedures, from removing
immediately from a school a pupil who poses a continuing danger to persons or
property or an ongoing threat of disrupting the academic process of the school,
or from expelling a pupil who brings a weapon to school pursuant to section
1166 of thistitle.
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{b}(c) Principals, superintendents, and school boards are authorized and
encouraged to provide alternative education services or programs to students
during any period of suspension or expulsion authorized under this section.

* * * Food Processing * * *

Sec. 38. CAREER AND TECHNICAL CENTERS, INTEGRATION WITH
FOOD PROCESSING SECTORS

The department of education, in consultation with the agency of agriculture,
food and markets, the Vermont association of career and technical center
directors, the workforce development council, slaughterhouse operators, meat
processors, chefs, and livestock farmers shall integrate the value added food
processing sectors, including meat cutting and processing, into the programs of
study offered at the state' s regional career and technical education centers.

* * * Effective Date* * *

Sec. 39. FINDINGS
The general assembly finds:

(1) A concussion is adisturbance to brain function that can range from
mild to severe and can disrupt the way the brain normally works.

(2) A concussion is caused by ablow to or motion of the head or body
that causes the brain to move rapidly inside the skull.

(3) A concussion can occur with or without loss of consciousness, but
most concussions occur without loss of consciousness.

(4) Therisks of catastrophic injuries or death are significant when a
concussion or other head injury is not properly evaluated and managed.

(5) Concussions can occur during any organized or unorganized sport or
recreational activity and can result from afall or from a person colliding with
one or more other people, with the ground, or with other obstacles.

(6) The Centers for Disease Control and Prevention estimates that as
many as 3,900,000 sports-related and recreation-related concussions occur in
the United States each year.

(7) Concussions are one of the most commonly reported injuriesin
children and adol escents who participate in athletic and recreational activities.

(8) Continuing to participate in athletic and recreational activities with a
concussion or symptoms of ahead injury causes children and adolescents to be
vulnerable to greater injury or even death.

(9) Despite the existence of recognized return-to-play standards for
concussions and other head injuries, some children and adolescentsin Vermont
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with a concussion or symptoms of ahead injury are prematurely permitted to
participate in athletic and recreational activities, resulting in actual or potential
physical injury or death.

Sec. 40. 16 V.S.A. chapter 31, subchapter 3 is added to read:
Subchapter 3. Health and Safety Generally
§1431. CONCUSSIONS AND OTHER HEAD INJURIES
(a) Definitions. For purposes of this subchapter:

(1) “Schooal athletic team” means an interscholastic athletic team or club
sponsored by a public or approved independent school for elementary or
secondary students.

(2) “Coach” means a person who instructs or trains students on a school
athletic team.

(3) “Youth athlete” means an elementary or secondary student who is a
member of aschool athletic team.

(4) “Licensed hedth care provider” means:

(A) aphysician licensed pursuant to chapter 23 or 33 of Title 26;

(B) an advanced practice registered nurse licensed pursuant to
chapter 28 of Title 26;

(C) aphysician’s assistant licensed pursuant to chapter 31 of Title 26;

(D) an athletic trainer licensed pursuant to chapter 83 of Title 26; or

(E) aphysical therapist licensed pursuant to chapter 38 of Title 26.

(b) Guiddines and other information. The commissioner of education or
designee, assisted by members of the Vermont Principals Association and the
Vermont School Boards Association sdlected by those associations, shall
develop statewide guidelines, forms, and other materials, and update them
when necessary, that are designed to educate coaches, youth athletes, and the
parents and guardians of youth athletes regarding:

(1) the nature and risks of concussions and other head injuries;

(2) therisks of premature participation in athletic activities after
recelving a concussion or other head injury; and

(3) _the importance of obtaining a medica evaluation of a suspected
concussion or other head injury and receiving treatment when necessary.

(c) Noticeand training. The principal or headmaster of each public and
approved independent school in the state, or adesignee, shall ensure that:
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(1) theinformation devel oped pursuant to subsection (b) of this section
is provided annually to each youth athlete and the athl ete' s parents or

guardians;

(2) each youth athlete and a parent or guardian of the athlete annualy
sign a form acknowledging receipt of the information provided pursuant to
subdivision (1) of this subsection and return it to the school prior to the
athlete's participation in training or competition associated with a school
athletic team;

(3)(A) each coach of a school athletic team receive training no less
freguently than every two vears on how to recognize the symptoms of a
concussion or other head injury; and

(B) each coach who is new to coaching at the school receive training
prior to beginning his or her first coaching assignment for the school.

(d) Participation in athletic activity.

(1) A coach shall not permit a youth athlete to continue to participate in
any training session or competition associated with a school athletic team if the
coach has reason to believe that the athlete has sustained a concussion or other
head injury during the training session or competition.

(2) A coach shall not permit a youth athlete who has been prohibited
from training or competing pursuant to subdivision (1) of this subsection to
train_or compete with a school athletic team until the athlete has been
examined by and received written permission to participate in athletic activities
from a licensed health care provider trained in the evaluation and management
of concussions and other head injuries.

Sec. 41. EFFECTIVE DATE; IMPLEMENTATION
This act shall take effect on passage, provided that:

(1) Section 3 of this act shall be fully implemented by July 1, 2013,
subject to the provisions of existing contracts;

(2) the guidelines, forms, and other materials required by Sec. 40 of this
act, 16 V.S.A. 8§ 1431(b), shall be developed and published on the websites of
the Vermont Principals Association and the department of education no later
than July 1, 2011; and

(3)_the requirements of Sec. 40 of this act, 16 V.S.A. § 1431(c) (notice
and training) and (d) (participation), shall be in effect beginning in the autumn
2011 sports season.

Thereupon, pending the question, Shall the Senate concur in the House
proposal of amendment? On motion of Senator Mullin, the Senate refused to
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concur in the House proposal of amendment and requested a Committee of
Conference.

Thereupon, pursuant to the request of the Senate, the President announced
the appointment of

Senator Mullin
Senator Baruth
Senator Kittell

as members of the Committee of Conference on the part of the Senate to
consider the disagreeing votes of the two Houses.

Thereupon, on motion of Senator Campbell, the rules were suspended and
the bill was ordered messaged to the House forthwith.

Committees of Conference Appointed
S. 37.

An act relating to expungement of a nonviolent misdemeanor crimina
history record.

Was taken up. Pursuant to the request of the Senate, the President
announced the appointment of

Senator Nitka
Senator Sears
Senator Snelling

as members of the Committee of Conference on the part of the Senate to
consider the disagreeing votes of the two Houses.

S. %4.
An act relating to miscellaneous amendments to the motor vehicle laws.
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Was taken up. Pursuant to the request of the Senate, the President
announced the appointment of

Senator Flory
Senator Kitchel
Senator Mazza

as members of the Committee of Conference on the part of the Senate to
consider the disagreeing votes of the two Houses.

H. 287.
An act relating to job creation and economic development.

Was taken up. Pursuant to the request of the House, the President
announced the appointment of

Senator Illuzzi
Senator Ashe
Senator Carris

as members of the Committee of Conference on the part of the Senate to
consider the disagreeing votes of the two Houses.

Rules Suspended; Bills M essaged

On motion of Senator Campbell, the rules were suspended, and the
following bills were severally ordered messaged to the House forthwith:

S.37,S.94.
Rules Suspended; Action M essaged

On motion of Senator Campbell, the rules were suspended, and the action
on the following bills was ordered messaged to the House forthwith:

H. 287.
Rules Suspended; Bills Delivered

On motion of Senator Campbell, the rules were suspended, and the
following bills were severally ordered delivered to the Governor forthwith:

S.30,S.73,S.90, S. 101, S. 105.
Adjournment

On motion of Senator Campbell, the Senate adjourned until ten o’clock in
the morning.



