House Calendar

Thursday, March 01, 2012
50th DAY OF THE ADJOURNED SESSION
House Convenes at 1:00 P.M.

TABLE OF CONTENTS
Page No.
ACTION CALENDAR
Favor able with Amendment
H. 485 Establishing universal recycling of solid waste ..........ccccocevverveieenne. 684
Rep. Jerman for Natural Resources and Energy
Rep. Donahue amendment............ooeveeienenieenieneeiesesee e 706
NOTICE CALENDAR
Favorable with Amendment
H. 523 Revising the state highway condemnation [aw ...........ccccoceeverieniene. 706

Rep. Koch for Judiciary
Consent Calendar

H.C.R. 278 Commemorating the 30th anniversary of the Vietham Veterans
Memorial, “The Wall,” in Washington, D.C. and all Vietham War Veterans725

H.C.R. 279 Commemorating the 30th anniversary of the Vermont Vietnam
Veterans Memorial and all Vietham War Veterans ..........coocoevevvveneenennene 725

H.C.R. 280 Commemorating the 250th anniversary of the town of Bristol . 725
H.C.R. 281 Honoring radio station WBTN-AM in Bennington for its public

service broadcasting during Tropical Storm Irene.........cccccveeeeeieieeiciennns 725
H.C.R. 282 Expressing solidarity with the people of Japan on the first
anniversary of the 2011 triple diSaster.........ccoieriereierierer e 725
H.C.R. 283 In memory of former Representative Harvey B. Otterman Jr. of
L0 1= 7= 0 RS PRPSTR 726

H.C.R. 284 Honoring Orange clerk-treasurer Rita Bisson for her outstanding
33 years Of PUDIIC SENVICE....ccuiie et 726



H.C.R. 285 Commemorating the 250th anniversary of the incorporation of the
Essex County towns of Averill, Bloomfield, Lemington, and Lewis........... 726

H.C.R. 286 Honoring Big Heavy World and its volunteer staff for its
significant 15-year contribution to music and the creative economy in Vermont
....................................................................................................................... 726

H.C.R. 287 Commemorating the 250th charter anniversary of the town of
SNEFTSOUNY ..o e e 726

H.C.R. 288 Commemorating the 250th anniversary of the town of Charlotte

H.C.R. 290 Commemorating the 250th anniversary of the chartering of the
TOWN OF IMONKEON ...ttt 726

H.C.R. 291 Honoring Addison town clerk Jane Grace for her exemplary 40
YEArS Of PUDIIC SENVICE....cueiiiiieeiee e et 726

S.C.R. 38 Senate concurrent resolution honoring the six fire chiefs past and
present who have given over 280 years of combined service to the Marshfield
Volunteer Fire DEPartMeNt..........ccoueeuerierieene e saeas 726



ORDERSOF THE DAY

ACTION CALENDAR
Favor able with Amendment
H. 485
An act relating to establishing universal recycling of solid waste

Rep. Jerman of Essex, for the Committee on Natural Resources and
Energy, recommends the bill be amended by striking all after the enacting
clause and inserting in lieu thereof the following:

Sec. 1. 10 V.S.A. 86602 isamended to read:
§6602. DEFINITIONS
For the purposes of this chapter:

(1) “Secretary” means the secretary of the agency of natural resources,
or his or her duly authorized representative.

(2) “Solid waste” means any discarded garbage, refuse, septage, sludge
from awaste treatment plant, water supply plant, or pollution control facility
and other discarded material including solid, liquid, semi-solid, or contained
gaseous materials resulting from industrial, commercial, mining, or agricultural
operations and from community activities but does not include anima manure
and absorbent bedding used for soil enrichment; high carbon bulking agents
used in composting; or solid or dissolved materialsin industrial discharges
which are point sources subject to permits under the Water Pollution Control
Act, chapter 47 of thistitle.

* * %

(12) “Disposal” means the discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste or hazardous waste into or on
any land or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into the air or
discharged into any ground or surface waters.

(13) “Waste” means a material that is discarded or is being accumulated,
stored, or physically, chemically or biologically treated prior to being
discarded or has served its original intended use and is normally discarded or is
amanufacturing or mining by-product and is normally discarded.

(19) “Implementation plan” means that plan which is adopted to be
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consistent with the state solid waste management plan and to conform with any
municipal and regional plan adopted pursuant to 24 V.S.A. chapter 117. This
plan must include all the elements required for consistency with the state plan
and shall be approved by the secretary. Thisimplementation plan isthe basis
for state certification of facilities under subsection 6605(c) of thistitle.

* * %

(27) “Closed-loop recycling” means a system in which a product made
from one type of material is reclaimed and reused in the production process or
the manufacturing of a new or separate product.

(28) “Mandated recyclable” means aluminum and stedl cans; aluminum
foil and aluminum pie plates; glass bottles and jars from foods and beverages;
polyethylene terephthalate (PET) plastic bottles or jugs; high density
polyethylene (HDPE) plastic bottles and jugs; corrugated cardboard; white and
colored paper; newspaper; magazines; catalogues; paper mail and envelopes;
boxboard; and paper bags.

(29) “Leaf and yard residual” means compostabl e untreated vegetative
matter, including grass clippings, |eaves, kraft paper bags, and brush, which is
free from noncompostable materials. It does not include such materials as
pre- and postconsumer food residuals, food processing residuals, or soiled
paper.

(30) “Organic material” means compostable material derived from
processing or discarding of food. Organic material may include preconsumer
and postconsumer food scraps.

(31) “Wood waste” means trees, untreated wood, and other natural
woody debris, including tree stumps, brush and limbs, root mats, and logs.

Sec. 2. 10 V.S.A. § 6604 is amended to read:
§6604. SOLID WASTE MANAGEMENT PLANS PLAN

(@) No later than ApriH-36,-1988 November 1, 2013, the secretary shall
pubhish-and adopt, after notice and public hearing pursuant to 3 V.S.A.
chapter 25 ef Fitle 3, a solid waste management plan which setsforth a
comprehensive statewide strategy for the management of waste-theluding

(1)A) The ptans plan shall be-based-upen promote the following
prioritiesH-descending-erder:
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(A) the greatest feasible reduction in the amount of waste
generated,

{H)(B) the reuse and closed-loop recycling of waste to reduce to
the greatest extent feasible the volume remaining for processing and disposal;

¢b(C) thereduction of the state' s reliance on waste disposal to
the greatest extent feasible;

(D) the creation of an integrated waste management system that
promotes energy conservation, reduces greenhouse gases, and limits adverse
environmental impacts;

(E) waste processing to reduce the volume or toxicity of the waste
stream necessary for disposal;

(2) Theplans plan shall be revised at least once every five years and
shall include:

(A) an analysis of the volume and nature of wastes generated in the

state, the source of the waste, and the current fate or disposition of the waste.
Such an analysis shall include awaste composition study conducted in
accordance with generally accepted practices for such a study;

(B) an assessment of the feasibility and cost of diverting each waste
category from disposal. Asused in this subdivision (a)(2), “waste category”
means:

(i) _marketable recyclables;
(ii) leaf and yard residuals;
(iii) organic material;

(iv) construction and demolition residuals;

(v) household hazardous waste; and

(vi) additional categories or subcategories of waste that the
secretary identifies that may be diverted to meet the priorities set forth under
subdivision (a)(1) of this section;

(C) asurvey of existing and potential markets for each waste
category that can be diverted from disposal;
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(D) measurable goals and targets for waste diversion for each waste
category.

(E) methods to reduce and remove material from the waste stream,
including commercially generated and other organic wastes, used clothing, and
construction and demolition debris, and to separate, collect, and recycle, treat
or dispose of specific waste materias that create environmental, health, safety,
or management problems, including-but-retHmitedte; tires, batteries, obsolete
electronic equipment, and unregulated hazardous wastes. These portions of the
plans shall include strategies to assure recycling in the state, and to prevent the
incineration or other dlspowl of marketable recycl ables Ihey—shaH—eensdeF

(F)_acoordinated education and outreach component that advances
the objectives of the plan, including the source separation requirements,
generator requirements to remove organic material, and the landfill disposal
bans contained within this chapter.

(G) performance and accountability measures to ensure that
i mplementation plans are effective in meeting the requirements of this section.

{B)(H) aproposa-forthedevelopment an assessment of facilitiesand

programs necessary at the state, regional or local level to achieve the priorities
identified i in subd|V|S|on (a)(l) of this section and the qoals eﬁtabl ished in the

the plan shall be based, in part, on an assessment of the status, capacity, and

life expectancy of existing treatment-and-dispesal solid waste facilities, and
they shall include siting criteriafor waste management facilities, and shall

establish requirements for full public involvement.
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{e) The secretary shall heLd—pubHc—hean—ngs—pe#eFm—stud@rasmﬁedr
conduct-ongeing-analyses; conduct analyses and make recommendations to the

general-assembly-with-respect-to-thereduetion house and senate committees on
natural resources and enerqy regarding the volume, amount, and toxicity of the
waste stream. In this process, the secretary shall consult with manufacturers of
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commercial products and of packaging used with commercial products, retail
sales enterprises, health and environmental advocates, waste management
specialists, the general public, and state agencies. The goal of the processisto
ensure that packaging used and products sold in the state are not an undue
burden to the state’ s ability to manage its waste. The secretary shall seek
voluntary changes on the part of the industrial and commercia sector in both
their practices and the products they sell, so as to serve the purposes of this
section. In this process, the secretary may obtain voluntary compliance
schedules from the appropriate industry or commercial enterprise, and shall
entertain recommendations for alternative approaches. The secretary shall
report at the beginning of each biennium to the genreral-assembly house and
Senate committees on natural resources and energy, with any recommendations
or options for legislative consideration. At least 45 days prior to submitting its
report, the secretary shall post any recommendations within the report to its
website for notice and comment.

(1) Incarrying out the provisions of this subsection, the secretary first
shall consider ways to keep hazardous material ; toxic substances, as that term
is defined in subdivision 6624(7) of thistitle; and nonrecyclable,
nonbiodegradable material out of the waste stream, as soon as possible. Inthis
process, immediate consideration shall be given to the following:

(A) evaluation of products and packaging that contain large
concentrations of chlorides, such as packaging made with polyvinyl chloride
(PVC);

(B) evaluation of polystyrene packaging, particularly that used to
package fast food on the premises where the food is sold;

(C) evauation of products and packaging that bring heavy metals
into the waste stream, such as disposable batteries, paint and paint products
and containers, and newspaper supplements and similar paper products,

(D) identification of unnecessary packaging, which is nonrecyclable
and nonbiodegradable.

(2) With respect to the above, the secretary shall consider the following:

(A) product and packaging bans, products or packaging which ought
to be exempt from such bans, the existence of less burdensome dternatives,
and alternative ways that a ban may be imposed,;

(B) tax incentives, including the following options:

(1) product taxes, based on a dliding scale, according to the degree
of undue harm caused by the product, the existence of less harmful
alternatives, and other relevant factors;
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(if) taxeson al nonrecyclable, nonbiodegradable products or
packaging;
(C) deposit and return legidation for certain products.

{&)(c) A portion of the state’ s solid waste management plan shall set forth a
comprehensive statewide program for the collection, treatment, beneficial use,
and disposal of septage and sludge. The secretary shall work cooperatively
with the department of health and the agency of agriculture, food and markets
in developing this portion of the plan and the rulesto carry it out, both of
which shall be consistent with or more stringent than that prescribed by section
405 of the Clean Water Act (33 U.S.C. § 1251, et seq.). In addition, the
secretary shall consult with local governmental units and the interested public
in the development of the plans. The sludge management plan and the septage
management plan shall be devel oped and adopted by January 15, 1987. Inthe
devel opment of these portions of the plan, consideration shall be given to, but
shall not be limited to, the following:

(1) thevarying characteristics of septage and sludge;
(2) itsvalue as asoil amendment;

(3) theneed for licensing or other regulation of septage and sludge
handlers,

(4) the need for seasonal storage capability;

(5) the most appropriate burdens to be borne by individuals,
municipalities, and industrial and commercia enterprises,

(6) disposal site permitting procedures,
(7) appropriate monitoring and reporting requirements;

(8) actionswhich can be taken through existing state programs to
facilitate beneficial use of septage and sludge;

(9) the need for regiona septage facilities;
(10) an appropriate public information program; and

(11) the need for and proposed nature and cost of appropriate pilot
projects.

{e)(d) Although the plans plan adopted under this section and any
amendments to these-plans the plan shall be adopted by means of a public
process that is similar to the process involved in the adoption of administrative
rules, the plans plan, asinitially adopted or as amended, shall not be arule.

Sec. 3. 10 V.SA. § 6603 is amended to read:
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§ 6603. SECRETARY; POWERS

In addition to any other powers conferred on him or her by law, the
secretary shall have the power to:

(1) Adopt, amend and repeal rules pursuant to 3 V.S.A. chapter 25 of
Fitle-3 implementing the provisions of this chapter;

(2) Issue compliance orders as may be necessary to effectuate the
purposes of this chapter and enforce the same by all appropriate administrative
and judicial proceedings;

(3) Encourage local units of government to manage solid waste
problems within their respective jurisdictions, or by contract on a cooperative
regional or interstate basis;

(4) Provide technical assistance to municipalities;

(5) Contract in the name of the state for the service of independent
contractors under bond, or with an agency or department of the state, or a
municipality, to perform services or to provide facilities necessary for the
implementation of the state plan, including but not limited to the transportation
and disposition of solid waste;

(6) Accept, receive and administer grants or other funds or gifts from
public and private agencies, including the federal government, for the purpose
of carrying out any of the functions of this chapter. Thiswould include the
ability to convey such grants or other funds to municipalities, or other
instruments of state or local government.

(7) Prepare areport which proposes methods and programs for the
collection and disposal of household quantities of hazardous waste. The report
shall compare the advantages and disadvantages of alternate programs and
their costs. The secretary shall undertake a voluntary pilot project to determine
the feasibility and effectiveness of such a program when in the secretary’ s
opinion such can be undertaken without undue risk to the public health and
welfare. Such pilot program may address one or more forms of hazardous
waste.

(8) Providefinancial assistance to municipalities.

(9) Manage the hazardous wastes generated, transported, treated, stored,
or disposed in the state by administering a regulatory and management
program which, at a minimum, meets the requirements of subtitle C of the
Resource Conservation and Recovery Act of 1976, and amendments thereto,
codified as 42 U.S.C. chapter 82, subchapter 3, and the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as
amended.

- 691 -



Sec. 4. 10 V.S.A. § 6605 is amended to read:
8 6605. SOLID WASTE MANAGEMENT FACILITY CERTIFICATION

(8)(1) No person shall construct, substantially ater, or operate any solid
waste management facility without first obtaining certification from the
secretary for such facility, site, or activity, except for sludge or septage
treatment or storage facilities located within the fenced area of a domestic
wastewater treatment plant permitted under chapter 47 of thistitle. This
exemption for sludge or septage treatment or storage facilities shall exist
only if:

(A) thetreatment facility does not utilize a process to further reduce
pathogens in order to qualify for marketing and distribution; and

(B) thefacility is not adrying bed, lagoon, or nonconcrete
bunker; and

(C) the owner of the facility has submitted a sludge and septage
management plan to the secretary and the secretary has approved the plan.
Noncompliance with an approved sludge and septage management plan shall
constitute aviolation of the terms of this chapter, aswell as aviolation under
chapters 201 and 211 of thistitle.

(2) Certification shal be valid for a period not to exceed ten years,
except that a certification issued to a sanitary landfill er-a-heusehold-hazardous
wastefacithty under this section shall be for a period not to exceed five years.

(b) Certification for a solid waste management facility, where appropriate,
shall:

(1) Specify the location of the facility, including limits on its
development;

(2) Require proper operation and development of the facility in
accordance with the engineering plans approved under the certificate;

(3) Specify the projected amount and types of waste materia to be
disposed of at the facility, which, in case of landfills and incinerators, shall
include the following:

(A) if thewasteis being delivered from a municipality that has an
approved implementation plan, hazardous materials and recyclables shall be
removed from the waste according to the terms of that implementation plan;

(B) if thewaste is being delivered from a municipality that does not
have an approved implementation plan, yard-waste |eaf and yard residuals shall

be removed from the waste stream, as-shall-aminimum-of-approximately75

and 100 percent of each of the following shall be removed from the waste
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stream: marketable mandated recyclables, hazardous waste from househol ds,
and hazardous waste from small quantity generators;

(4) Specify the type and numbers of suitable pieces of equipment that
will operate the facility properly;

(5) Contain provisionsfor air, groundwater, and surface water
monitoring throughout the life of the facility and provisions for erosion
control, capping, landscaping, drainage systems, and monitoring systems for
leachate and gas control;

(6) Contain such additional conditions, requirements, and restrictions as
the secretary may deem necessary to preserve and protect the public health and
the air, groundwater and surface water quality. This may include,-but-isret
Hmitedte; requirements concerning reporting, recording, and inspections of the
operation of the site.

(c) The secretary shall not issue a certification for anew facility or renewal
for an existing facility, except for asludge or septage land application project,

unlessit isincluded in an implementation plan adopted pursuant to 24 V.S.A.
§ 22023, for the arealn which thefacnlty is Iocated Ihe+mp¥emen¥aﬂen—ptan

(1) A facility certified under this section that offers the collection of
municipal solid waste shall:

(1) Beginning July 1, 2014, collect mandated recyclables separate from
other solid waste and deliver mandated recyclables to afacility maintained and
operated for the management and recycling of mandated recyclables;

(2) Beginning July 1, 2015, collect |eaf and yard residuals separate from
other solid waste and deliver |eaf and yard residuals to alocation that manages
leaf and yard residuals in a manner consistent with the priority uses established
under subdivisions 6605k(a)(3)5) of thistitle.
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(3) Beginning July 1, 2017, collect organic material separate from other
solid waste and deliver organic materia to alocation that manages organic
materialsin a manner consistent with the priority uses established under
subdivisions 6605k(a)(2)—5) of thistitle.

(k) The secretary may, by rule, adopt exemptions to the requirements of
subsection (j) of this section, provided that the exemption is consistent with the
purposes of this chapter and the objective of the state plan.

(D)_A facility certified under this section that offers the collection of
municipal solid waste shall not charge a separate fee for the collection of
mandated recyclables. A facility certified under this section may incorporate
the cost of the collection of mandated recyclables into the cost of the collection
of municipal solid waste and may adjust the charge for the collection of
municipal solid waste. A facility certified under this section may charge a
separate fee for the collection of leaf and yard residuals or organic material.

Sec. 5. 10 V.S.A. § 6605c is amended to read:
8§6605c. SOLID WASTE CATEGORICAL CERTIFICATIONS

* * %

(b) The secretary may, by rule, list certain solid waste categories as eligible
for certification pursuant to this section:

(1) Solid waste categories to be deposited in a disposal facility shall not
be a source of |eachate harmful to human health or the environment.

(2) Solid waste categories to be managed in a composting facility shall
not present an undue threat to human health or the environment.

(3) Selidwastemanaged Recyclable materials either recycled or
Drepared for recvcllnq aa recycllng faC|I|ty shaH—be%est#eteel—teﬂfaeHM&eJehat

Sec. 6. 10 V.S.A. § 6605k is added to read:
8 6605k. ORGANIC MATERIAL; MANAGEMENT HIERARCHY

() Itisthe policy of the state that organic material collected under the
requirements of this chapter shall be managed according to the following order
of priority uses:

(1) Reduction of the amount generated at the source;

(2) Diversion for food consumption by humans;

(3) Diversion for agricultural use, including consumption by animals;
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(4) Composting, nutrient management, and digestion; and

(5) Energy recovery.

(b) A person who produces more than an amount identified under
subsection (€) of this section in organic materials and is located within 20
miles of a certified organics management facility that has available capacity
and that iswilling to accept the materials shall:

(1) Separate organic materials from other solid waste, provided that a
de minimis amount of organic material may be disposed of in municipal solid
waste when a person has established a program to separate organic materials
and the program includes a component for the education of program users
regarding the need to separate organic materials; and

(2) Arrange for the transfer of organic materials to alocation that
manages organic materials in amanner consistent with the priority uses
established under subdivisions (a)(2)—(5) of this section or shall manage
organic materials on site.

(c) Thefollowing persons shall be subject to the requirements of subsection
(b) of this section:

(1) Beginning July 1, 2014, a person whose acts or processes produce
more than 104 tons per year of organic materials;

(2) Beginning July 1, 2015, a person whose acts or processes produce
more than 52 tons per year of organic materias;

(3) Beginning July 1, 2016, a person whose acts or processes produce
more than 26 tons per year of organic materias;

(4) Beginning July 1, 2017, aperson whose acts or processes produce
more than 18 tons per year of organic materials; and

(5) Beginning July 1, 2020, any person who generates any amount of
organic materials.

Sec. 7. 10 V.S.A. § 6605 is added to read:
8§ 6605|. PUBLIC COLLECTION CONTAINERS FOR SOLID WASTE
(a) Asused in this section:

(1) “Public building” means a state, county, or municipa building,
airport terminal, bus station, railroad station, school building, or school.

(2) “Publicland” means all land that is owned or controlled by a
municipal or state governmental body.

(b) Beginning July 1, 2015, when a.container or containersin apublic
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building or on public land are provided to the public for use for solid waste
destined for disposal, an equal number of containers shall be provided for the
collection of mandatory recyclables. The containers shall be labeled to clearly
show the containers are for recyclables and shall be placed as close to each
other as possible in order to provide equally convenient access to users.
Bathrooms in public buildings and on public land shall be exempt from the
requirement of this section to provide an equal number of containers for the
collection of mandatory recyclables.

Sec. 8. 10 V.SA. § 6607ais amended to read:
8§ 6607a. WASTE TRANSPORTATION

(8 A commercial hauler desiring to transport waste within the state shall
apply to the secretary for a permit to do so, by submitting an application on a
form prepared for this purpose by the secretary and by submitting the
disclosure statement described in section 6605f of thistitle. These permits

shaII have aduratlon of five years#he—seemtar—y—sha”—%tabhshe—system

upteieut—yeaps The appl ication shall |nd| cate the nature of the waste to be
hauled and-the-areato-be-served-by-the-hauler. The secretary may specify

conditions that the secretary deems necessary to assure compl iance with state

(0)(1) Except as set forth in subdivisions (2) and (3) of this subsection, a

transporter certified under this section that offers the collection of municipal
solid waste shall:

(A) Beginning July 1, 2015, offer to collect mandated recyclables
separated from other solid waste and deliver mandated recyclables to afacility
maintained and operated for the management and recycling of mandated

recyclables.
(B) Beqginning July 1, 2016, offer to collect leaf and yard residuals
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separate from other solid waste and deliver leaf and yard residuals to alocation
that manages leaf and yard residuals in amanner consistent with the priority
uses established under subdivisions 6605k(a)(3)—~5) of thistitle.

(C) Beginning July 1, 2017, offer collection of organic materials
separate from other solid waste and deliver to alocation that manages organic
materials in a manner consistent with the priority uses established under
subdivisions 6605k(a)(2)—(5) of thistitle.

(2) Inamunicipality that has adopted a solid waste management
ordinance addressing the collection of mandated recyclables, leaf and yard
residuals, or organic materials, atransporter in that municipality is not required
to comply with the requirements of subdivision (g)(1) of this subsection and
subsection (h) of this section for the material addressed by the ordinanceif the
ordinance:

(A) isapplicableto all residents of the municipality:;

(B) prohibits aresident from opting out of municipally provided solid
waste services; and

(C) does not apply avariable rate for the collection for the material
addressed by the ordinance.

(3) A transporter is not required to comply with the requirements of
subdivision (1)(B) or (C) of this subsection in aspecified areawithin a
municipality if:

(A) the secretary has approved a solid waste i mplementation plan for
the municipality;

(B) the approved plan delineates an area where solid waste
management services required by subdivision (1)(B) or (C) of this subsection
are not required; and

(C) inthe delineated area, alternatives to the services required under
subdivision (1)(B) or (C) are offered, the alternative services have capacity to
serve the needs of dl residents in the delineated area, and the alternative
services are convenient to residents of the delineated area.

(h) A transporter certified under this section that offers the collection of
municipal solid waste shall not charge a separate fee for the collection of
mandated recyclables from aresidential customer. A transporter certified
under this section may incorporate the cost of the collection of mandated
recyclables into the cost of the collection of municipal solid waste and may
adjust the charge for the collection of municipal solid waste. A transporter
certified under this section that offers the collection of municipal solid waste
may charge a separate fee for the collection of leaf and yard residuals or
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organic waste from aresidential customer.
Sec. 9. 10 V.S.A. §6613 is amended to read:
86613. VARIANCES

(a) A personwho ownsor isin control of any plant, building, structure,
process, or equipment may apply to the secretary for a variance from the rules
adopted under this chapter. The secretary may grant avariance if he or she
finds that:

(1) The variance proposed does not endanger or tend to endanger human
health or safety.

(2) Compliance with the rules from which variance is sought would
produce serious hardship without equal or greater benefits to the public.

(3) The variance granted does not enable the applicant to generate,
transport, treat, store, or dispose of hazardous waste in a manner which isless
stringent than that required by the provisions of Subtitle C of the Resource
Conservation and Recovery Act of 1976, and amendments thereto, codified in
42 U.S.C. Chapter 82, subchapter 3, and regulations promulgated under such
subtitle.

(b) A person who ownsor isin control of any facility may apply to the
secretary for avariance from the reguirements of subdivision 6605(j)(2) or (3)
of thistitleif the applicant demonstrates alternative services are availablein
the area served by the facility, the alternative services have capacity to serve
the needs of all persons served by the facility requesting the variance, and the
dlternative services are convenient to persons served by the facility requesting
the variance.

(©) No variance shall be granted pursuant to this section except after public
notice and an opportunity for a public meeting and until the secretary has
considered the relative interests of the applicant, other owners of property
likely to be affected, and the general public.

{e)(d) Any variance or renewal thereof shall be granted within the
reguirements of subsection (@) of this section and for time periods and under
conditions consistent with the reasons therefor, and within the following
l[imitations:

(1) If thevarianceis granted on the ground that there is no practicable
means known or available for the adequate prevention, abatement, or control of
the air and water pollution involved, it shall be only until the necessary
practicable means for prevention, abatement, or control become known and
available, and subject to the taking of any substitute or aternate measures that
the secretary may prescribe.
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(2) If thevarianceis granted on the ground that compliance with the
particular requirement or requirements from which variance is sought will
necessitate the taking of measures which, because of their extent or cost, must
be spread over a considerable period of time, it shall be for a period not to
exceed such reasonable time as, in the view of the secretary, isrequisite for the
taking of the necessary measures. A variance granted on the ground specified
herein shall contain atime schedule for the taking of action in an expeditious
manner and shall be conditioned on adherence to the time schedule.

(3) If thevarianceis granted on the ground that it isjustified to relieve
or prevent hardship of akind other than that provided for in subdivisions (1)
and (2) of this subsection, it shall be for not more than one year, except that in
the case of a variance from the siting requirements for a solid waste
management facility, the variance may be for as long as the secretary
determines necessary, including a permanent variance.

{e)(e) Any variance granted pursuant to this section may be renewed on
terms and conditions and for periods, which would be appropriate on initia
granting of avariance. If acomplaint is made to the secretary on account of
the variance, no renewal thereof shall be granted, unless following public
notice and an opportunity for a public meeting on the complaint, the secretary
finds that renewal isjustified. No renewal shall be granted except on
application therefore. The application shall be made at least 60 days prior to
the expiration of the variance. Immediately upon receipt of an application for
renewal, the secretary shall give public notice of the application.

{e)(f) A variance or renewa shall not be aright of the applicant or holder
thereof but shall be in the discretion of the secretary.

H(q) This section does not limit the authority of the secretary under
section 6610 of thistitle concerning imminent hazards from solid waste, nor
under section 6610a of this title concerning hazards from hazardous waste and
violations of statutes, rules or orders relating to hazardous waste.

Sec. 10. 10 V.S.A. 8 6621ais amended to read:
§6621a. LANDFILL DISPOSAL REQUIREMENTS

(@) In accordance with the following schedule, no person shall knowingly
dispose of the following materialsin municipal solid waste inandfits:

(1) Lead-acid batteries, after July 1, 1990.
(2) Wasteail, after July 1, 1990.

(3) White goods, after January 1, 1991. “White goods’ include
discarded refrigerators, washing machines, clothes driers dryers, ranges, water
heaters, dishwashers, and freezers. Other similar domestic and commercial
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large appliances may be added, asidentified by rule of the secretary.
(4) Tires, after January 1, 1992.

(5) Paint (whether water based or oil based), paint thinner, paint
remover, stains, and varnishes. This prohibition shall not apply to solidified
water based paint in quantities of less than one galon, nor shall this prohibition
apply to solidified water based paint in quantities greater than one gallon if
those larger quantities are from a waste stream that has been subject to an

(7)(A) Labeled mercury-added products on or before July 1, 2007.

(B) Mercury-added products, as defined in chapter 164 of thistitle,
after July 1, 2007, except as other effective dates are established in that
chapter.

(8) Banned electronic devices. After January 1, 2011, computers,
peripherals, computer monitors; cathode ray tubes; televisions; printers;
personal electronics such as personal digital assistants and personal music
players; electronic game consoles; printers; fax machines; wirel ess telephones;
tel ephones; answering machines; videocassette recorders; digital versatile disc
players; digital converter boxes; stereo equipment; and power supply cords (as
used to charge electronic devices).

(9) Mandated recyclable materials after July 1, 2015.
(10) Leaf and yard residuals and wood waste after July 1, 2016.
(11) Organic material after July 1, 2020.

(b) Thissection shall not prohibit the designation and use of separate areas
at landfills for the storage or processing, or both, of material specified in this
section.

(c) Insofar asit applies to the operator of a solid waste management
facility, the secretary may suspend the application of this section to material
specified in subdivisions (a)(2), (3), (4), (5), or (6) of this section, or any
combination of these, upon finding that insufficient markets exist and adequate
uses are not reasonably available to serve as an alternative to disposal.

Sec. 11. 10 V.S.A. § 8003(a) is amended to read:

() The secretary may take action under this chapter to enforce the
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following statutes and rules, permits, assurances, or orders implementing the
following statutes:

* * %

(21) 10 V.SA. chapter 166, relating to collection and recycling of
electronic waste; and

(22) 10 V.S.A. chapter 164A, collection and disposal of
mercury-containing lamps; and

(23) 24V.S.A. 8 22024, relating to a municipality’s adoption and
implementation of a municipal solid waste implementation plan that is
consistent with the state solid waste plan.

Sec. 12. 10 V.S.A. 8 8503(g) is added to read:

(q) This chapter shall govern all appeals of an act or decision of the
secretary of natural resources that a municipal solid waste implementation plan
proposed under 24 V.S.A. § 2202a conforms with the state solid waste
i mplementation plan adopted pursuant to section 6604 of thistitle.

Sec. 13. 24 V.S.A. 8 2202ais amended to read:
8§ 2202a. MUNICIPALITIES-RESPONSIBILITIES FOR SOLID WASTE

(8 Municipalities are responsible for the management and regulation of the
storage, collection, processing, and disposal of solid wastes within their
jurisdiction in conformance with the state solid waste management plan
authorized under 10 V.S.A. chapter 159 ef Fitle-10. Municipalities may issue
exclusive local franchises and may make, amend, or repeal rules necessary to
manage the storage, collection, processing, and disposal of solid waste
materials within their limits and impose penalties for violations thereof,
provided that the rules are consistent with the state plan and rules prerutgated
adopted by the secretary of the agency of natural resources under 10 V.S.A.
chapter 159. A fine may not exceed $1,000.00 for each violation. This section
shall not be construed to permit the existence of a nuisance.

(b) Municipalities may satisfy the requirements of the state solid waste
management plan and the rules of the secretary of the agency of natural
resources through agreement between any other unit of government or any
operator having a permit from the secretary, as the case may be.

(c)(1) No later than July 1, 1988 each municipality, as defined in
subdivision 4303(12) of thistitle, shall join or participate in a solid waste
management district organized pursuant to chapter 121 of thistitle no later
than January 1, 1988 or participate in aregional planning commission’s
planning effort for purposes of solid waste implementation planning, as
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implementation planning is defined in 10 V.S.A. § 6602.

(2) No later than July 1, 1990 each regiona planning commission shall
work on a cooperative basis with municipalities within the region to prepare a
solid waste implementation plan for adoption by all of the municipalities
within the region which are not members of a solid waste district, that
conforms to the state waste management plan and describesin detail how the
region will achieve the priorities established by 10 V.S A. § 6604(a)(1). A
solid waste implementation plan adopted by a municipality that is not a
member of adistrict shall not in any way require the approval of adistrict. No
later than July 1, 1990 each solid waste district shall adopt a solid waste
implementation plan that conforms to the state waste management plan,
describesin detail how the district will achieve the priorities established by
10 V.S A. 8§ 6604(a){d), and isin conformance with any regiona plan adopted
pursuant to chapter 117 of thistitle. Municipalities or solid waste management
districts that have contracts in existence as of January 1, 1987, which contracts
are inconsistent with the state solid waste plan and the priorities established in
10 V.S.A. § 6604(a)(1)}, shall not be required to breach those contracts,
provided they make good faith efforts to renegotiate those contracts in order to
comply. The secretary may extend the deadline for completion of a plan upon
finding that despite good faith efforts to comply, aregional planning
commission or solid waste management district has been unable to comply,
due to the unavailability of planning assistance funds under 10 V.S.A.
8 6603b(a) or delays in completion of alandfill evaluation under 10 V.S.A.
§ 6605a.

(3) A municipality that does not join or participate as provided in this
subsection shall not be digible for state funds to plan and construct solid waste
facilities, nor can it use facilities certified for use by the region or by the solid
waste management district.

(4) By-notaterthanJduhy-1,-1992.a A regiona plan or asolid waste

implementation plan shall include a component for the management of
nonregulated hazardous wastes.

(A) At the outset of the planning process for the management of
nonregulated hazardous wastes and throughout the process, solid waste
management districts or regional planning commissions, with respect to areas
not served by solid waste management districts, shall solicit the participation
of owners of solid waste management facilities that receive mixed solid
wastes, local citizens, businesses and organizations by holding informal
working sessions that suit the needs of local people. At aminimum, an
advisory committee composed of citizens and business persons shall be
established to provide guidance on both the devel opment and implementation
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of the nonregulated hazardous waste management plan component.

(B) Theregiona planning commission or solid waste management
district shall hold at least two public hearings within the region or district after
public notice on the proposed plan component or amendment.

(C) The plan component shall be based upon the following priorities,
in descending order:

(i) Theeimination or reduction, whenever feasible, in the use of
hazardous, particularly toxic, substances.

(i) Reduction in the generation of hazardous waste.

(iif) Proper management of household and exempt small quantity
generator hazardous waste.

(iv) Reduction in thetoxicity of the solid waste stream, to the
maximum extent feasible in accordance with the priorities of 10 V.SA.
8§ 6604(a)(1).

(D) At aminimum, this plan component shall include the following:

(i) Ananalysisof preferred management strategies that identifies
advantages and disadvantages of each option.

(i) An ongoing educational program for schools and households,
promoting the priorities of this subsection.

(iii) Aneducational and technical assistance program for exempt
small quantity generators that provides information on the following: use and
waste reduction; preferred management strategies for specific waste streams;
and collection, management and disposal options currently or potentially
available.

(iv) A management program for household hazardous waste.

(v) A priority management program for unregul ated hazardous
waste streams that present the greatest risks.

(vi) A waste diversion program element, that is coordinated with
any owners of solid waste management facilities and is designed to remove
unregulated hazardous waste from the waste stream entering solid waste
facilities and otherwise to properly manage unregul ated hazardous waste.

(vii) A waste management system established for all the waste
streams banned from landfills under 10 V.S.A. § 6621a.

(E) For the purposes of this subsection, nonregulated hazardous
wastes include hazardous wastes generated by households and exempt small
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guantity generators as defined in the hazardous waste management regulations
adopted under 10 V.S.A. chapter 159.

(d) By no later than July 1, 2015, amunicipality shall implement avariable
rate pricing system that charges for the collection of municipal solid waste
from aresidentia customer for disposal based on the volume or weight of the
waste collected.

Sec. 14. ANR REPORT ON SOLID WASTE

On or before November 1, 2013, the secretary of natural resources shall
submit to the house and senate committees on natural resources and energy a
report addressing solid waste management in the state. At a minimum, the
report shall include:

(1) Waste analysis. An anaysis of the volume and nature of wastes
generated in the state, the sources of those wastes, and the current fate or
disposition of those wastes. This shall include the results of awaste
composition study.

(2) Cost andlysis.

(A) An estimate of the cost of implementation of the existing solid
waste management system for the state;

(B) An estimate of the cost of managing individual categories of
solid waste as that term is defined in 10 V.S.A. § 6604(a)(2)(B); and

(C) _An estimate of the costs, cost savings, increased efficiencies, and
€conomic opportunities attendant to the diversion of solid waste categories.

(3) Loca governance analysis. The report shall provide an analysis of
the services provided by municipalities responsible for the management and
regulation of the storage, collection, processing, and disposal of solid waste
under 24 V.S.A. 8 2202a. The anadysis shall summarize:

(A) The organizationa structure municipalities use to provide solid
waste services, including the number of solid waste districts in the state and the
number of towns participating in a solid waste district;

(B) Thetype of solid waste services provided by municipalities,
including the categories of solid waste collected and the disposition of
collected solid waste;

(C) The effectiveness of those facilities and programs in achieving the
priorities and goals established by the state solid waste plan; and

(D) The cost-effectiveness of solid waste services provided by
municipalities.
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(4) Infrastructure analysis.

(A) An assessment of facilities and programs necessary at the state,
regional, or local level to achieve the priorities and the goals established in the
state solid waste plan.

(B) An estimate of the landfill capacity availablein Vermont and an
estimated time at which there will be no landfill capacity remaining in the
state.

(C) An assessment of the status, capacity, and life expectancy of
existing solid waste management facilities.

(D) An estimate of the cost of infrastructure necessary for the
mandatory recycling of categories of solid waste.

Sec. 15. REPEAL
10 V.S.A. 8§ 7113 (advisory committee on mercury pollution) is repealed.
Sec. 16. AGENCY OF NATURAL RESOURCES REPORT OF WASTE
TIRE MANAGEMENT AND DISPOSAL

On or before January 15, 2013, the secretary of natural resources shall
submit to the house and senate committees on natural resources and energy a
report regarding the management of waste tires within the state. The report
shall include:

(1) Aninventory of sitesin the state where the secretary determines, in
his or her discretion, that the disposal, management, or disposition of waste
tiresis aproblem.

(2) An estimate of the number of waste tires disposed of or stored at the
problem sites identified under subdivision (1) of this section.

(3) An estimate of how much it would cost to properly dispose of or
arrange for the final disposition of the number of waste tires estimated under
subdivision (2) of this section.

(4) An estimate of the amount of time required for the proper disposal or
final disposition of the number of waste tires estimated under subdivision (2)
of this section.

Sec. 17. EFFECTIVE DATE
This act shall take effect on July 1, 2012.
( Committee Vote: 10-0-1)

-705-



Amendment to be offered by Rep. Donahue of Northfield to H. 485

Rep. Donahue of Northfield moves that the bill, as proposed for anendment
by the Committee on Natural Resources and Energy, be amended further in
Sec. 13,24 V.S.A. 8§ 2202a(c)(4)(D), by inserting subdivision (viii) to read as
follows:

(viii) A mechanism to provide transparency or explanation
regarding how arate structure approved under the plan addresses different
categories of waste.

NOTICE CALENDAR
Favorable with Amendment
H. 523
An act relating to revising the state highway condemnation law

Rep. Koch of Barre Town, for the Committee on Judiciary, recommends
the bill be amended by striking al after the enacting clause and inserting in
lieu thereof the following:

Sec. 1. LEGISLATIVE INTENT

(a) Theintent of the changes to the definition of necessity madein this act
isto state the definition in accordance with State Transportation Board v. May,
137 Vt. 320 (1979), and to reorganize the definition for the sake of clarity. No
substantive change is intended.

(b) The standard of review of the agency of transportation’ s determination
of necessity established in 19 V.S.A. § 505(a)(3) of this act is intended to
replace the former language of 19 V.S.A. 8 507(a) stating that “the exercise of
reasonabl e discretion upon the part of the agency shall not be presumed,” as
well as to replace the standard of review adopted in Latchis v. Sate Hwy. Bd.,
120 Vt. 120 (1957) and relied upon in subsequent cases.

Sec. 2. 19 V.S.A. chapter 5 is amended to read:
CHAPTER 5. CONDEMNATION FOR STATE HIGHWAY PROJECTS
§500. INTENT

The purpose of this chapter isto ensure that a property owner receives fair
treatment and just compensation when the owner’ s property is taken for state
highway projects, and that condemnation proceedings are conducted
expeditiously so that highway projects in the public interest are not
unnecessarily delayed.
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§501. DEFINITIONS

The following words and phrases as used in this chapter shall have the
following meanings:

(1) “Necessity” shalkmean means a reasonable need which considers the
greatest public good and the least inconvenience and expense to the
condemning party and to the property owner. Necessity shall not be measured
merely by expense or convenience to the condemning party. Bue Necessity
includes a reasonable need for the highway project in general aswell asa
reasonabl e need to take a particular property and to take it to the extent
proposed. In determining necessity, consideration shall be given to the:

(A) adequacy of other property and locations ard-te;

(B) the quantity, kind, and extent of cultivated and agricultural land
which may be taken or rendered unfit for use, immediately and over the long

term, by the proposed tak| ng—m%nﬁmeptheeeun—shau—waw—theﬂeblrem

(C) effect upon home and homestead rights and the convenience of
the owner of the land; to-the

(D) effect of the highway upon the scenic and recreational values of
the highway; to-the

(E) need to accommodate present and future utility installations
within the highway corridor; te-the

(F) need to mitigate the environmental impacts of highway
construction; and te-the

(G) effect upon town grand lists and revenues.

(2) Damages resulting from the taking or use of property under the
provisions of this chapter shall be the value for the most reasonable use of the
property or right in the property, and of the business on the property, and the
direct and proximate decrease in the value of the remaining property or right in
the property and the business on the property. The added value, if any, to the
remaining property or right in the property; which accrues directly to the owner
of the property as aresult of the taking or use, as distinguished from the
genera public benefit, shall be considered in the determination of damages.

(3) “Interested person” or “person interested in lands” or “property
owner” means a person who has alegal interest of record in the property
affected taken or proposed to be taken.
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§502. AUTHORITY; PRECONDEMNATION PROCEBURE HEARING

(a) Authority. The transpertation-beard agency, when in its judgment the
mter%t of the state requr res, shalt—requeﬁtetheageneyte _ay take any land-or

property neces&ary to lay out, reI ocate alter construct reconstruct maintain,
repair, widen, grade, or improve any state highway, including affected portions

of town highways. AH-prepertyrightsshal-betaken-infee simplewhenever
praetrealete In furtherance of these purposes, the agency may enter upon tand

necessary examlnatlons and surveys:; however the agency shall do this work

shall-be-dene with minimum damage to the land and disturbance to the owners
and shall be subject to liability for actual damages. All property taken
permanently shall be taken in fee simple whenever practicable. For al state
highway projects involving property acquisitions, the agency shall follow the
provisions of the Uniform Relocation Assistance and Real Property
Acquisitions Policies Act (“Act”) and its implementing requlations, as may be
amended.

(b) The agency, in the construction and maintenance of limited access
highway facilities, may also take any land or rights of the landowner in land
under 9 V.S.A. chapter 93, subchapter 2, relating to advertising on limited
access highways.

(c) Public hearing; notice of hearing.

(1) A public hearing shall be held for the purpose of receiving
suggestions and recommendations from the public prior to the agency’s
initiating proceedings under this chapter for the acquisition of any tands-or
rights property. The hearing shall be conducted by the agency. Pdblic-hetice

teoi] b civer bnc el

(2) The agency shall prepare an officia notice stating the purpose for
which the property is desired and generally describing the highway project.

(3) Not less than 30 days prior to the hearing, the agency shall:

(A) causethe official notice nettessthan-30-dayspriorto-the-hearing
to be printed in anewspaper having general circulation in the area affected—A;

(B) mail acopy of the notice shal-bemailed to the board-the
legislative bodies of the municipalities affected;; and a-copy-sent

(C) by-eertitied mail acopy of the notice to al known owners of
lands-andrights-inand-affected-by whose property may be taken as a result of

the proposed improvement.
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(4) Atthe hearing the agency shall set forth the reasons for the selection
of the route intended and shall hear and consider all objections, suggestions for
changes, and recommendations made by any person interested.

§503. PRECONDEMNATION NECESSITY DETERMINATION; SURVEY
AND APPRAISAL ; OFFER OF JUST COMPENSATION; NOTICE
OF RIGHTS; NEGOTIATION; STIPULATION

(a) When Necessity determination; appraisal.

(1) After conducting the hearing required under section 502 of this
chapter and considering the objections, suggestions, and recommendations
received from the public, if the agency ef-transpertation-desiresto-acquiretand
or-any-rightsth-tand finds the taking of property to be necessary for the
purpose of laying out, relocating, altering, constructing, reconstructing,
maintaining, repairing, widening, grading, or improving a state highway, it
shall cause the tand property proposed to be acquired or affected to be
surveyed and shall make a written determination of necessity consistent with
subdivision 501(1) of this chapter. Prior to initiating negotiations under this
section, the agency shall cause property proposed to be taken to be appraised
unless:.

(A) the property owner offers to donate the property after being fully
informed by the agency of the right to receive just compensation for damages
and releasing the agency from the obligation to conduct an appraisal; or

(B) the agency determines that an appraisal is unnecessary because
the valuation question is uncomplicated and the agency estimates the property
to have alow fair market value, in accordance with 49 C.F.R. § 24.102.
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(2) The agency shall prepare awaiver valuation if an appraisal is not
conducted, pursuant to subdivision (1)(B) of this subsection.

(3)_The property owner or his or her designee shall be given an
opportunity to accompany the appraiser during the appraiser’s inspection of the

property.

(b) Offer of just compensation. Prior to the initiation of negotiations, the
agency shall prepare awritten offer of just compensation, which shall include a
statement of the basis for the offer and alegal description of the property
proposed to be acquired.

(c) Negotiation. Prior to ingtituting condemnation proceedings under
section 504 of this chapter, the agency shall make every reasonable effort to
acquire property expeditiously by negotiation and shall comply with subsection
(d) of this section.

(d) Notice and other documents. The agency shall hand-deliver or send by
mail to interested persons a notice of procedures and rights and the offer of just
compensation. The notice of procedures and rights shall include an
explanation of the proposed state highway project and its purpose, and
statements that:

(1) the agency is seeking to acquire the property described in the offer of
just compensation for the project;

(2) agency representatives are available to discuss the offer of just
compensation;

(3) the agency does not represent the property owner, and he or she may
benefit from the advice of an attorney;

(4) if the agency and the property owner are unable to reach agreement
on the agency’ s legal right to take the property, on just compensation, or both,
the agency may file a complaint in superior court to determine the contested
i SSUES,

(5) the property owner may enter into an agreement with the agency
stipulating to the agency’ s legal right to take his or her property, without
waiving the owner’ s right to object to the amount of compensation offered and
to demand tria by jury to assess compensation;

(6) the property owner has the right to contest the necessity of the
taking, the public purpose of the project, or the amount of the offer of just
compensation, but must contest these issues by filing an answer to the
complaint with the court. |f the owner does not file atimely answer, the court
may enter a default judgment in favor of the agency;
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(7) acopy of an appraisal or an estimated valuation (“waiver valuation”)
will be furnished by the agency at the owner’ s request;

(8) summarize the property owner’s right to relocation assi stance, if
applicable.

(e) Agreement on legality of taking, damages.

(1) Aninterested person may enter into an agreement with the agency
stipul ating to the necessity of the taking and the public purpose of the project,
to damages, or both. The agreement shall include:

(A) astatement that the person executing the agreement has
examined a survey or appraisal of the property to be taken;

(B) an explanation of the legal and property rights affected;

(C) astatement that the person has received the documents specified
in subsection (d) of this section; and

(D) if an agreement stipulating only to the legality of the taking, a
statement that the right of the person to object to the amount of compensation
offered, and to demand trial by jury to assess damages, is not affected by the

agreement.

(2)_If an interested person executes an agreement stipulating to the
legality of the taking in accordance with subdivision (1) of this subsection, the
agency shall prepare, within 10 business days of entering into the agreement, a
notice of condemnation and shall file it in accordance with section 506 of this
chapter. The notice of condemnation shall include alegal description of the
property to be taken.

§ 504. PEFHHON-FORHEARINGTO-DETERMINENECESSHY
COMPLAINT; SERVICE; ANSWER

takmgmuee%ry Verlfled complal nt. If a propertv owner has not entered

into an agreement stipul ating to the necessity of ataking and the public

purpose of a highway project, or if a property owner and the agency have not

agreed on damages, the agency shall file averified complaint in the civil

division of the superior court in a county where the project is located seeking

an order of condemnation, a determination of damages, or both. The complaint
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shall hame as defendants each interested person who has not stipulated to the
legality of ataking, or who has not reached agreement with the agency on
damages, and shall include:

(1) statements that the agency has complied with subsection 503(d) of
this chapter;

(2) the agency’ s written determination of necessity;

(3) aqgeneral description of the negotiations undertaken; and

(4) asurvey of the proposed project, and legal descriptions of the
property and of the interests therein proposed to be taken.

(b) Service and notice.

(1) Except as otherwise provided in this section, the agency shall serve
the complaint and summons in accordance with the Vermont Rules of Civil
Procedure and section 519 of this chapter.

(2) The agency shall publish a notice of the complaint, the substance of
the summons, and a description of the project and of the landsto betakenin a
newspaper of genera circulation in the municipalities where the project is
located, once aweek on the same day of the week for three consecutive weeks.
The agency shall mail acopy of the newspaper notice to the last known
address of an interested person not otherwise served, if any addressis known.
Upon affidavit by the secretary that diligent inquiry has been made to find all
interested persons and, if applicable, that service on a known interested person
cannot with due diligence be made in or outside the state by another method
prescribed in Rule 4 of the Vermont Rules of Civil Procedure, the newspaper
publication shall be deemed sufficient service on al unknown interested
persons and all known interested persons who cannot otherwise be served.
Service by newspaper publication is complete the day after the third

publication.

(3) _Unless otherwise served under subdivision (1) of this subsection, the
agency shall mail a copy of the complaint to the clerk, legisative body, and
board of listers of each municipality in which land is proposed to be taken.
The clerk with responsibility over the land records shall record the copy of the
complaint (including the survey), and shall enter the names of the property
owners named in the complaint in the general index of transactions affecting
thetitle to red estate.

(c) Necessity, public purpose; default. If an interested person does not file
atimely answer denying the necessity of ataking or the public purpose of the
project, the court may enter an order of condemnation by default.
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§ 505. HEARING PROCEEDINGS TO DETERMINE NECESSHY
LEGALITY OF TAKING; APPEAL AND STAY

(1) If atimely answer isfiled denying the necessity of ataking or the

public purpose of the project, the court shall schedule afinal hearing to
determine these issues, which shall be held within 90 days of expiration of the
deadline for filing an answer by the last interested person served. Absent good
cause shown, this hearing date shall not be postponed beyond the 90-day

period.

(2) At the hearing, the agency shall present evidence showing the
necessity of the takings and the public purpose of the project.

(3)(A) The court shall presume that the agency’ s determination of the
necessity for and public purpose of a project is correct, unless a party
demonstrates bad faith or abuse of discretion on the part of the agency.

(B) The court shall review de novo the agency’ s determination of the
need to take a particular property and to take it to the extent proposed.

(4) Unlessthe parties otherwise agree or unless the court determines that
itisin the public interest to proceed on questions of damages, proceedings to
determine damages shall be stayed pending a final determination, including the
exhaustion of all appeal rights, of any contested questions of necessity and
public purpose.

Absent a showing of unfair prejudice, the right to discovery on the issues of
necessity and public purpose shall be limited to the plans, surveys, studies,
reports, data, decisions, and analyses rel ating to approving and designing the
highway project.

(c) Decision and order. If the court finds the proposed taking lawful, it
shall issue an order of condemnation describing the property authorized to be
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taken, declaring the right of the agency to take the property by eminent
domain, and providing that title to the property will be transferred to the
agency after the agency has recorded the order and tendered or deposited
payment. The court in its order may modify the extent of a proposed taking.

(d) Litigation expenses. |f the court issues ajudgment that the agency
cannot acquire the property by condemnation, or if the agency abandons the
condemnation proceeding other than under a settlement, the court shall award
the property owner his or her reasonabl e liti gation expenses, including costs
and attorney’ s fees.

(e) Apped, stay. An order of condemnation may be appealed or stayed in
the same manner as afina judgment for possession of rea estate under the
Vermont Rules of Civil Procedure and the Vermont Rules of Appellate
Procedure. A decision denying an order of condemnation likewise may be

appealed.

§506. SERVICE AND PUBLICATION OF NECESSITY PETITION AND
NOHCEOFHEARING-ANSWER RECORDING OF ORDER OR

NOTICE OF CONDEMNATION; PAYMENT; VESTING OF TITLE

Within 15 business days of the issuance of an order of condemnation by the
court or of the preparation of anotice of condemnation by the agency in
accordance with subdivision 503(e)(2) of this chapter, the agency shal:




(A) record the order or notice, including the description of the
property taken, in the office of the clerk of the town where the land is situated;

(B) tender to the property owner, or deposit with the court, the
amount of the offer of just compensation prepared under section 503(b) of this
chapter or any other amount agreed to by the owner; and

(C) mail or deliver to the owner a copy of the order or notice.

(2) Payment shall be deemed to have been tendered when the agency
offers payment directly to an interested person or, if an interested person has
not provided the agency necessary identification information for purposes of
taxation, when the agency makes payment into an escrow account that the
interested person can access upon providing the necessary information.

T|tIe inthe propertv shaII veet in the state and the agency may proceed with
the project, upon the later of:

(1) the agency’s recording of the condemnation order or notice; or

(2) the agency’ s tendering to the owner, or depositing with the court, the
offered or agreed amount of compensation in accordance with this section.

the case of aqreed compensatl on, an owner's acceptance and use of apayment

under this section does not affect his or her right to contest damages under
section 512 of this chapter, but shall bar the owner’ s right to contest necessity

and public purpose.




The agency shall comply with the provisions of 27 VV.S.A. chapter 17
governing the composition and recording of project layout plats.

{b)}-By Initsorder of condemnation, the court may alse direct the agency of

transpertation to install passes under the highway as-specified-n-this-chapter

for the benefit of the large modern farm properties, the fee title of whichis
owned by any party to the proceedings, where a reasonable need is shown by
the owner. The court may consider evidence relative to present and anticipated
future highway traffic volume, future land development in the area, and the
amount and type of acreage separated by the highway in determining the need
for an underpass of larger dimensions than a standard cattle-pass of reinforced
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concrete, metal, or other suitable material which provides usable dimensions
five feet wide by six feet three inches high. Where a herd of greater than 50
milking cows is consistently maintained on the property, the court may direct
that the dimensions of the larger underpass shall be eight feet in width and six
feet three inchesin height to be constructed of reinforced concrete, and the
owner of the farm property shall pay one-fourth of the differencein overall
cost between the standard cattle-pass and the larger underpass. Where the
owner of the farm property desires an underpass of dimensions greater than
eight feet in width and six feet three inchesin height, the underpass may be
constructed if feasible and in accordance with acceptable design standards, and
the total additional costs over the dimensions specified shall be paid by the
owner. The provisions of this section shall not be interpreted to prohibit the
agency ef-transpertation and the property owner from determining the
specifications of a cattle-pass or underpass by mutual agreement at any time,
either prior or subsequent to the date of the court’s order. The owner of afee
title shall be interpreted to include | essees of so-called lease land.




§510
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REl:QGA—'I'—I—QN—ASSISI’—A—NGE DETERMINATION OF DAMAGES
CREDIT OF STATE PLEDGED




w;th—theweﬂetem%eh—th@and—#s%aken If the aqencv and an mterested

person are unable to agree on damages, the court or, if a party demandstria by
jury, thejury, shall first determine the total damages as between the agency
and all interested persons claiming an interest in a subject property. The
agency may withdraw from further participation in the trial after total damages
are awarded. The court or jury shall then determine any further questionsin
the action, including the apportionment of the amount awarded.

(b) tathe-eventthe Codts; other litigation expenses.

(1) If aplaintiff prevails against the state ir-an-actionfor in an inverse
condemn%on%ngendeﬁh%ee%&m%eﬁﬂ%aeqeaﬂeneﬂeal

eeuH—Fambque the pI aintiff for hisor her reasonabl e costs—elrsbu%sements and
other litigation expenses; including reasonable attorney, appraisal, and
engineering fees actually incurred because of the proceeding.

(2) If the property owner’s damages award is more than the agency’s
offer of just compensation or offer of judgment, whichever is greater, the court
shall award the owner his or her reasonable costs. If the damages award isless
than or equal to the greater of the agency’ s offer of just compensation or offer

of judgment, the court shall award the agency its reasonable costs.

(d) The credit of the state of Vermont is pledged to the payment of all
amounts awarded or allowed under the provisions of the chapter, and these
amounts shall be lawful obligations of the state of Vermont.

§ 513. APPEAL FROM-ORBER FHXIHING-COMPENSATHONIURY-TRIAL
OF DAMAGES AWARD




superiorcourt Any party aggrieved by a decision on damages may appeal to
the supreme court in accordance with the Vermont Rules of Appellate

Procedure.
8§514. COSTFS

§519. CONDOMINIUMS; COMMON AREAS AND FACILITIES

(a) For purposes of this section, the terms “apartment owner,” “association
of owners,” “common areas and faetities™ facilities,” and “declaration” shall
have the same meanings as in the Condominium Ownership Act, 27 V.SA.
chapter 15.

(b) Notwithstanding any other provision of law, whenever the agency
under this chapter 5-ef-thistitle proposes to acquire any common areas and
facilities of a condominium, the association of owners shall constitute the
interested person or personsinterested in landsin lieu of the individua
apartment owners for purposes of the necessity hearing, the compensation
hearing, and any appeals therefrom.

(c) The agency shall serve one copy of the recessity-petition complaint and
summons upon the association of owners through one of its officers or agents,

instead of upon the individual apartment owners.
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(d) The agency shall make the compensation check payable to the
association of owners, which shall then make proportional payments to the
apartment owners as their interests appear in the declaration.

Sec. 3. 19 V.SA. 8§ 1(12) isamended to read:

(12) “Highways’ are only such as are laid out in the manner prescribed
by statute; or roads which have been constructed for public travel over land
which has been conveyed to and accepted by a municipal corporation or to the
state by deed of afee or easement interest; or roads which have been dedicated
to the public use and accepted by the city or town in which such roads are
located; or such as may be from time to time laid out by the agency or town.
However, the lack of a certificate of completion of a state or town highway
shall not alone constitute conclusive evidence that the highway is not public.
The term “highway” includes rights-of-way, bridges, drainage structures,
signs, guardrails, areas to accommodate utilities authorized by law to locate
within highway limits, areas used to mitigate the environmental impacts of
highway construction, vegetation, scenic enhancements, and structures. The
term “highway” does not include state forest highways, management roads,
easements, or rights-of-way owned by or under the control of the agency of
natural resources, the department of forests, parks and recreation, the
department of fish and wildlife, or the department of environmental
conservation.

* * * Conforming Changes* * *
Sec. 4. 5V.SA. §652isamended to read:
8 652. PEHHONTO SUPERIOR COURT

The secretary of transportation or the legidative body of a municipality, as
defined in 24 V.S.A. 8 2001, or the committee representing two or more
municipalities, when authorized by vote of their legislative bodies, may

petition-a proceed in superior judge court as provided in 19 V.S.A. chapter 5,
except as otherwise provided in this subchapter.

Sec. 5. REPEAL

5V.S.A. 8 654 (answer in airport condemnation proceedings) and 10
V.S.A. 8 959 (determination of damages for taking of land for flood control
project) are repealed.

Sec. 6. 10 V.S.A. 88 958 and 960 are amended to read:
8§ 958. EMINENT DOMAIN; DETERMINING NECESSITY

(8 The commissioner of the department of environmental conservation
may petition file a complaint in the superior court for any county in which a
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portion of the real estate lies to determine that necessity requires that the state
acquire real estate within the state, including real estate held for public use in
the name of the state or any municipality, for the purpose of flood control

proj ects.

* * %

(c) The petition complaint, the service thereof and the proceedingsin
relation thereto, including rights of appeal, shall conform with and be

controlled by ehapter5-of Title 19 chapter 5.
§960. ENTRY AUTHORIZED

The commissioner of the department of environmental conservation or his or
her authorized agents may enter upon any real estate at reasonable times and
places for the purpose of making surveys or other investigations under this
section, subsection 952(b) and sections 953, 957-959 957-958 and 961 of this
tittle. The owners of damaged real estate may recover for damages sustained
by reason of the preliminary entry authorized by this section in an action at law
against the commissioner.

Sec. 7. 24 V.S.A. § 4012 is amended to read:

§4012. EMINENT DOMAIN; EXEMPTION OF PROPERTY FROM
EXECUTION

(&8 An authority shall have the right to acquire by the exercise of the power
of eminent domain any real property which it may deem necessary for its
purposes under this chapter after the adoption by it of aresolution declaring
that the acquisition of the real property described therein is necessary for such
purposes. An authority may exercise the power of eminent domain in the
manner provided for the condemnation of land or rights therein by-the state
transportation-board as set forth in 19 V.S.A. 88 501-514 500-513 and acts
amendatory thereof or supplementary thereto. Property already devoted to a
public use may be acquired, provided that no real property belonging to the
city, county, state, or any political subdivision thereof may be acquired without
its consent.

* % %
Sec. 8. 24 V.S.A. § 5104 is amended to read:
8§5104. PURPOSES AND POWERS

(@ The authority may purchase, own, operate, or provide for the operation
of land transportation facilities, and may contract for transit services, conduct
studies, and contract with other governmenta agencies, private companies, and
individuals.

- 723 -



(b) The authority shall be abody politic and corporate with the powers
incident to amunicipal corporation under the laws of the state of Vermont
consistent with the purposes of the authority, and may exercise all powers
necessary, appurtenant, convenient, or incidental to the carrying out of its

functions, including;-but-retHmited-te; the following:

* * %

(11) withinitsareaof operation, to acquire by the exercise of the power
of eminent domain any real property which it may have found necessary for its
purposes, in the manner provided for the condemnation of land or rights
therein as set forthin 19 V.S.A. 88 501-514 500-513.

* % %
* * * Transition Provision * * *

Sec. 9. TRANSITION

(a) The state highway condemnation procedures of 19 V.S.A. chapter 5in
effect prior to July 1, 2012, shall continue to apply to al superior court and
transportation board proceedings brought by the agency prior to July 1, 2012.

(b) With respect to any superior court proceeding brought by the agency on
or after July 1, 2012 under 19 V.S.A. chapter 5, as amended by this act, the
agency shall be required to demonstrate that it has satisfied the requirements of
this act with respect to precondemnation appraisals, offers of just
compensation, and negotiations with property owners.

Sec. 10. REPORT

By October 15, 2013, the agency shall submit to the house and senate
committees on judiciary and on transportation a report listing:

(1) every acquisition of property, whether by agreement or through
condemnation, for which the agency prepared awaiver valuation in fiscal year
2013;

(2) thevalue of the property estimated in the waiver valuation;

(3) whether an appraisal of the property was obtained by the agency or
the property owner and, if so, the appraised value of the property;

(4) the date and the amount of the first offer made to the property
owWner;

(5) the date and the amount of the final payment to the property owner
for the property; and
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(6) whether the final payment to the property owner resulted from an
agreement prior to the filing of a condemnation action, an agreement following
the filing of a condemnation action, or a superior court decision on

compensation.

* * * Effective Date* * *
Sec. 11. EFFECTIVE DATES

(a) This section and Sec. 9 (transition provision) shall take effect on
passage.
(b) All other sections shall take effect on July 1, 2012.

( Committee Vote: 11-0-0)

Consent Calendar
Concurrent Resolutions

The following concurrent resolutions have been introduced for approval by
the Senate and House and will be adopted automatically unless a Senator or
Representative requests floor consideration before the end of the session of the
next legislative day. Requests for floor consideration in either chamber should
be communicated to the Secretary’s office and/or the House Clerk’s office,
respectively. For text of resolutions, see Addendum to House Calendar and
Senate Calendar.

H.C.R. 278

House concurrent resolution commemorating the 30th anniversary of the
Vietnam Veterans Memorial, “The Wall,” in Washington, D.C. and all
Vietnam War Veterans

H.C.R. 279

House concurrent resolution commemorating the 30th anniversary of the
Vermont Vietnam Veterans Memoria and dl Vietham War Veterans

H.C.R. 280

House concurrent resol ution commemorating the 250th anniversary of the
town of Bristol

H.C.R. 281

House concurrent resolution honoring radio station WBTN-AM in Bennington
for its public service broadcasting during Tropical Storm Irene

H.C.R. 282

House concurrent resolution expressing solidarity with the people of Japan on
thefirst anniversary of the 2011 triple disaster
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H.C.R. 283

House concurrent resolution in memory of former Representative Harvey B.
Otterman Jr. of Topsham

H.C.R. 284

House concurrent resolution honoring Orange clerk-treasurer Rita Bisson for
her outstanding 33 years of public service

H.C.R. 285

House concurrent resol ution commemorating the 250th anniversary of the
incorporation of the Essex County towns of Averill, Bloomfield, Lemington,
and Lewis

H.C.R. 286

House concurrent resolution honoring Big Heavy World and its volunteer staff
for its significant 15-year contribution to music and the creative economy in
Vermont

H.C.R. 287

House concurrent resolution commemorating the 250th charter anniversary of
the town of Shaftsbury

H.C.R. 288

House concurrent resol ution commemorating the 250th anniversary of the
town of Charlotte

H.C.R. 289

House concurrent resol ution commemorating the 250th anniversary of the
town of Ferrisburgh

H.C.R. 290

House concurrent resol ution commemorating the 250th anniversary of the
chartering of the town of Monkton

H.C.R. 291

House concurrent resolution honoring Addison town clerk Jane Grace for her
exemplary 40 years of public service

S.C.R.38

Senate concurrent resolution honoring the six fire chiefs past and present who
have given over 280 years of combined service to the Marshfield Volunteer
Fire Department
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Information Notice
Deadline for Introducing Bills

Pursuant to Rule 40(b) of the Rules and Orders of the Vermont House of
Representatives, during the second year of the biennium, except with the prior
consent of the Committee on Rules, no member may introduce a bill into the
House drafted in standard form after the last day of January. Bills may be
introduced in Short Form until the second Friday after Town Meeting Day.

In order to meet this deadline al sign out sheets must be submitted to the
Legisative Council no later than the close of business on Friday, January 27,
2012. Requests for short form bills may be made until Wednesday, February
15, 2012.

Pursuant to Rule 40(c) during the second year of the biennium, except with
the prior consent of the Committee on Rules, no committee, except the
Committees on Appropriations, Ways and Means or Government Operations,
may introduce a bill drafted in standard form after the last day of March. The
Committees on Appropriations, Ways and Means bills may be drafted in
standard form at any time, and Government Operations bills, pertaining to city
or town charter changes, may be drafted in standard form at any time.
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