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S.28

Introduced by Senator Lyons
Referred to Committee on Natural Resources and Energy
Date: January 25, 2011
Subject: Land use; natural resources; Act 250; local zoning; appeds; permit
process consolidation; department of environmental quality
Statement of purpose: This bill proposes to consolidate state environmental
permit programs, including water quality, air pollution control, waste
management, and Act 250, and associated appeals, into a department of
environmental quality to be directed by athree-person environmental council
headed by afull-time chair; to require that the council include members with
relevant scientific expertise and be supported by staff scientists and counsdl; to
have council appointments recommended by an environmental appointments
committee and made by the governor, subject to senate confirmation; to give
the council the rulemaking functions of the current natural resources board and
secretary of natural resources pertaining to environmental permits; to place al
divisions and employees of the current department of environmental
conservation and natural resources board, including those assigned to the Act
250 district commissions, within the department of environmental quality; to
require that the environmenta council will provide for the day-to-day

administration of the department of environmental quality through an
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executive director to whom division directors will report; to provide that the
council shall appoint adirector of environmental enforcement with authority to
issue administrative orders and make referrals to the attorney general’s office;
to provide that, when a project is subject to Act 250, the issuance of all other
permits, certificates, and approvals required from the department of
environmental quality shall be consolidated into the Act 250 process and
conducted by the district commission, with scientists of the department who
would normally issue the other permits making technical determinations to
which the district commission will give substantial deference; to endow the
environmental council with the appellate and enforcement hearing authority of
the current environmental division of the superior court, and to allow the
council to use hearing officers to hear cases; to restrict certain staff, including
the executive and enforcement directors, from participating in the council’s
guasi-judicial deliberations; to allow appeals of growth center designations and
regional and municipa plansto the environmental council; to provide that the
department of environmenta quality shall be the successor to the department
of environmental conservation and the natural resources board; to provide that
the agency of natural resources shall consist of the departments of fish and
wildlife and of forests, parks and recreation; to repeal the environmental

division; and to make revisions to the local zoning process. The bill would
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require that the department of environmental quality convene a working group

on further improving Vermont’ s environmental permitting process.

land use and environmental permit
administration, rulemaking, and appealsin |

quarty heaged by an environmentar coancit

An act relating to the permit process for protecting the environment
It is hereby enacted by the General Assembly of the State of Vermont:

* % % Creation of Department of Environmental Quality * *

N3 V.S.A. chapter 51 is redesignated to read:

CHAPTER 51. ENVIRONMENTAL QUALITY;

NATURAL RESOURCES
Sec. 2. 3V.SA. 88 280%through 2804 are amended to read:
§2801. DEFINITIONS

In this chapter, the following wortlg mean:

(1) Agency: The agency of natura

(2) Chair: Thechair of the environment uncil appointed pursuant to

section 2821 of thistitle.

(3) Council or environmental council: The environmental council

created and appointed pursuant to sections 2802 and 2821 of this tithe.

2)(4) Department: A-major-compenent-of-the-ageney. The departwyent

VT LEG 263875.1
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%&partment of forests, parks and recreation.”

83)(5) Director: Fhe Except when used as part of the term “executive

director,” ¥he head of adivision or branch of the agency or department.

4)(6) Djvision: A mgor substantive, technical, or administrative

component of a the department or atechnical-or-administrative suppert
compenent-of the agency.

allala NAl rechonsinle o tha aov.aerng a ala alaallalla ifalaWaididalaBalala’a
BlvmBve viv 9 - v \wa v, i Al

Executive director: The executive directyr of the department appointed by the

council pursuant to section 2851 of this title)

§2802. CREATION OF AGENCY DEPARTMENT

() An-agency-ofnatural-resourees A departhof environmental quality

is created consisting of the following:

(1) The department-of-fish-and-witdlife environmentdl council.
(2) The department-of-forestsparks-and-recreation di\évn of state land

use, to include:

(A) Fhedivision-offorests A director.

VT LEG 263875.1
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asdgned to the district commissions created under 10 V.S.A. § 6026.

(C) The division-ofrecreation district commissions created under

10 V.S.A.\§ 6026, attached for administrative support.

3)

under section 288K of thistitle.

Thedivision of environmental enforcement created

(4) The office of environmental

counsel created under jon 2881 of thistitle.

(5 Thedivisions an&mpl oyees of the former department of

environmental conservation and\,9<cept for the secretary of natural resources,

of the agency of natural resources&.tral office asit existed prior to creation

of the department of environmental qualRy.

(6) The

H planning division

created under section 2877 of thistitle.

(7) Thedivision of geology and minera resolyces created under section

2879 of thistitle.

(8) The administrative services division created undex section 2876 of

thistitle.

(b) The naturaresoureesboard environmental council is

created to bR the

VT LEG 263875.1
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ts and agencies of state government shall cooperate

with the department and\he council and make available to them data and

facilities as may be needed t ist them in carrying out their duties and

functions. There shall be eﬁtabkhed areqular schedule of project review that

shall assure that all affected departm®nts and agencies recognize and pursue

their respective responsihilities. State loyees whose job isto assist

applicants in the permitting process shall %or to assist all applicants

regardless of the size and value of the projects ifwolved.

§2803. ADVISORY CAPACITY

a-AH Except for the environmental council, al boads, committees,

the agency department shall be advisory only, except as hereinater provided,
and the powers and duties of such boards, committees, councils, activities

and-departments, including administrative, policy making, rule making\and

VT LEG 263875.1
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(c) [Repealed.]
8§ 2804. PERSONNEL DESIGNATION
The secretary-deputy-secretary,-commissioners-deputy-commissione

ageney-for-suppert the council are exempt from the'y assified state service, as

are any members of other boards, committees, or councNs that are attached to

the department. Except as authorized by section 311 of this\itle or otherwise

by laws, al other positions in the department shall be within tha\classified

service.

VT LEG 263875.1
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§ 2309. REIMBURSEMENT OF AGENCY DEPARTMENT COSTS

@

personnel \and assessment of costs shall be governed by sections 2887 through

2889 of thi s}\e:

(1) The seexgtary executive director may require an applicant for a

cept for proceedings before the council, for which retention of

permit, license, certification, or order issued under a program that the seeretary

department enforces undeg 10 V.S.A. 8 8003(a) to pay for the cost of research,
scientific, or engineering expertise or services that the ageney-of-natural

resourees department does not haye when such expertise or services are
reguired for the processing of the application for the permit, license,
certification, or order.

(2) The seeretary executive director miay require an applicant under

chapter 151 of Title 10 to pay for the time of a

department personnel, other than personnel of the diision of state land use

described in subdivision 2802(a)(2) of thistitle, providiRg research, scientific,

or engineering services or for the cost of expert witnesses when ageney

department personnel or expert witnesses are required for the phgcessing of the

permit application.
(3) Except as set forth under chapters 59 and 159 of Title 10 an

10 V.S.A. 8 1283, the seeretary executive director may require a person w

VT LEG 263875.1
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pay foxthe time of ageney department personnel or the cost of other research,

scientific, Qr engineering services incurred by the ageney department in
response to aNreat to public health or the environment presented by an
emergency or exiyent circumstance.

(b) Prior to comnigncing or contracting for research, scientific, or
engineering expertise or 8grvices or contracting for expert witnesses for which

the secretary executive directer intends to seek cost reimbursement under

subdivisions (a)(1) and (2) of thigsection, the secretary executive director shall

notify the applicant for a permit, license, certification, or order of the
secretary’ s authority to assess costs undex this section.

(c)(1) Within 15 days of issuance of notise under subsection (b) of this
section, an applicant for a permit, license, certifigation, or order may request a

meeting with the seecretary executive director to identify and review the

proposed agency services or contracting services that be assessed to the

applicant.

applicant for a permit, license, certification, or order under which exher the

applicant or the ageney-of-natural-resourees department shall provide oxpay

VT LEG 263875.1
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) When the secretary executive director meets with an applicant under

this subsedtion, the seeretary executive director shall provide the applicant in

writing a prel\pinary estimate of the costs to be assessed and the purpose of
the funds.
(d) Thefollowing\gpply to the authority established under subseetion

subdivisions (a)(1)—<3) oNthis section:

(1) The seeretary exechtive director may assess costs under subdivisions

(8)(1) and (2) of this section to the applicant or applicants for the permit only

with the approval of the governor. CQsts assessed under subdivision (a)(3) of
this section shall not require approval o

(2) The seeretary executive director require reimbursement only of

costs in excess of $3,000.00.

(3) The secretary executive director may revise estimates previously

noticed as necessary from time to time during the prograss of the work and
shall notify the applicant in writing of any revision.

(4) The secretary executive director shall provide the applicant with a

detailed statement of afinal assessment under this section showing\he total
amount of money expended or contracted for in the work and directingthe

manner and timing of payment by the applicant.

VT LEG 263875.1
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permit applicajon for failure to pay reasonable costs imposed under this

subsection.

(f) An action or datermination of the seeretary executive director under this

section shall constitute ar\act or decision ef-the-seeretary that may be appealed
in accordance with 10 V.S.A\8 8504.
Sec. 4. REDESIGNATION

3 V.S.A. chapter 51, subchapter 2A\'s redesignated to read:

Subchapter 2. Council
Sec. 5. 3V.SA. 882821 and 2822 are amef\ded to read:

§2821. ARPPOINTMENT-AND-SALARY COUNCIL; CHAIR; VICE CHAIR

() The ageney department shall be under the dingction and supervision of a

council through the chair and, subject to the chair’ s supervi sioxxthe executive

director.

(b) The council shall consist of afull-time chair and two full-time

members.

VT LEG 263875.1
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laN in this state and shall have expertisein environmental law. At least one

mem&r of the council shall have expertisein water quality and water

resources \and one member shall have expertisein land use planning. A

member may &ombine more than one of these areas of expertise.

(2) The chair and members of the council shall be appointed in

accordance with this Subsection.

(A) An envi r%ental appoi ntments committee is created, to consist

of seven members appoi ntéﬂor six-year terms commencing on Auqust 1 as

follows:

(i) Three members appoNited by the governor.

(ii) Two members appointed\by the speaker of the house, one of

whom shall be a member of the house con}&ttee on fish, wildlife and water

resources and one of whom shall be a membek&the house committee on

natural resources and energy.

(iii) Two members appointed by the presidaént pro tempore, each

of whom shall be a member of the senate committee on nattyal resources and

energy.

(iv) No member of the environmental appointments cogmittee

may serve on the council. The department shall provide administrativ

assistance to the environmental appoi ntments committee.

VT LEG 263875.1
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apRoi ntments committee shall make a public announcement of the vacancy and

shal&l icit applications for the vacant council position. The committee shall

review apflications to ensure that there are members of the council who meet

the expertise\equi rements of subdivision (1) of this subsection (b). In

evaluating applénts, the committee shall give due consideration to other

relevant areas of expextise such as air pollution control, waste management,

rivers management, and\v‘ildl ife habitat and ecology, and to other relevant

factors such as management and administrative experience, judicia

temperament, and experience ihonducti ng quasi-judicia proceedings. The

committee by majority vote shall recammend to the governor alist of those

applicants it deems qudlified for appointent, and the governor shall make the

appointment from the list, which appointment shall be subject to the advice

and consent of the senate. Thelist presented bythe committee under this

section shall consist of at least five qualified applicats for each council

position unless the committee concludes that there are er than five qualified

applicants.

(c) Theterm of each member of the council shall be six yeaks, except as set

forth in subsection (d) of this section. Each term shall commencécu

February 1. Any appointment to fill avacancy shall befor the unexrhxj

VT LEG 263875.1
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kffice may seek reappointment under the terms of this section.

(d)\T he terms of the council members shall be staggered. Theinitia term

of the chak shall be six years, and the initial terms of the other two council

members shal\be two and four years, respectively.

(e) Notwithstarding section 2004 of thistitle or any other provision of law,

the chair and member's of the council may be removed only for cause.

(f) The chair shall beYe convening and presiding officer of the council.

The council shall elect one}\its members to be vice chair. The vice chair

shall serve as chair in the chair’ s\gbsence or avacancy in the office of the

chair. The provisions of subsecti O&S(d) of thistitle shall apply.

(g) The council shall determine the pylicies of the department.

(h) Rulesto be adopted by the departmer shall be developed by the

applicable division and presented to the counci\lﬂpr its consideration and

approval prior to commencement of rulemaking under chapter 25 of thistitle.

The council may initiate rulemaking on its own moti(kn any matter within

the department’ s jurisdiction. Authority to approve the fm of afina

proposal and an adopted rule on behalf of the department und tions 841

and 843 of thistitle shall rest with the council.

(i) The council shall make regulations consistent with law for the irkernal

administration of the department and its programs.
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ardconferred on it by law and shall develop a code of conduct and procedures

applicaple to the members of the council and staff of the department to prevent

confl ictgk interest and the discussion with members of the council outside the

hearing pro;s of pending applications, investigations, or cases that may be

the subject of appeals or enforcement or revocation hearings before the

council, and to ensuré\compliance with chapter 25 of thistitle asit pertains to

contested cases.

(k) The council may cr such advisory councils or committees as it

deems necessary within the depS(ment and appoint their members for aterm

not exceeding the period remaini nq\qthe term of the chair at the time of the

members appointment.

§2822. BUDGET AND REPORT; POWER

and the general assembly in November of each year areport coRcerning the
operation of the ageney department for the preceding fiscal year any the future

goals and objectives of the agerey department.

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED AND ASPASSED BY SENATE S.28
2011 Page 16 of 122

sedtion 2803 of thistitle.

(c)\lf awaiver has been granted by the public service board under
30 V.S AN 248(k), the secretary chair or the secretary’s chair’s designee shall
expedite and ay authorize temporary emergency permits with appropriate
conditions to minkni ze significant adverse environmental impacts within the
jurisdiction of the agegey department, after limited or no opportunity for public
comment, alowing site pxgparation for or construction or operation of an
electric transmission facility & a generating facility necessary to assure the
stability or reliability of the electNc system or anatural gas facility, regardless
of any provisionin Title 10 or chapte 11 of Title 29. Such authorization shall
be given only after findings by the seeredgry chair that: good cause exists
because an emergency situation has occurred the applicant will fulfill any
conditions imposed to minimize significant advese environmental impacts,
and the applicant will, upon the expiration of the terRporary emergency permit,
remove, relocate, or alter the facility as required by law'\Qr by an order of the
public service board. A permit issued under this subsectiorshall be subject to
such conditions as are required by the secretary chair and shall e valid for the
duration of the declared emergency plus 180 days, or such lesser owgrall term
as determined by the seeretary chair. Upon the expiration of atempora

emergency permit under this subsection, if any applicable permits have no

VT LEG 263875.1
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oRservation department, the secretary department may seek enforcement

under gpplicable law.

(d) Thyseeretary council may adopt rules to implement the authority to
issue expeditey, temporary emergency permits specified in subsection (c) of
this section and ifN20 V.S.A. § 9(11).

(e) The seeretary dpuncil, with the approval of the secretary of
administration, may transkgr any unexpended funds appropriated in a capital
construction act to other proj&cts authorized in the same section of that act.

(f) For any ageney departmerX program, the seeretary council may provide
for ssimplified application forms and lyrocedures for minor projects.

(9) The seeretary department shall mgke all practical efforts to process
permitsin a prompt manner. The seeretary dguncil shall establish time limits
for the processing of each permit as well as procgdures and time periods within
which to notify applicants whether an application iscomplete. The secretary
council shal report no later than the third Tuesday of ea¢h annual legidative
session to the house and senate committees on natural resouxces and energy
and on government operations. The annual report shall assess the agerey-s
department’ s performance in meeting the limits; identify areas whish hinder
effective ageney department performance; list fees collected for each pgymit;

summarize changes made by the ageney department to improve performansg;

VT LEG 263875.1
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th&\fees collected is at least equal to the costs associated with those positions.
This r&port isin addition to the fee report and request, required by subchapter 6
of chapter\{ of Title 32.

(h) [Repeded]

(i) The seeretaxy department shall not process an application for which the
applicable fee has nol\been paid unless the seeretary department specifies that
the fee may be paid at a different time or unless the person applying for the
permit is exempt from the penmit fee requirements pursuant to 32 V.S.A.

§ 710. In addition, the persons wWo are exempt under seetion 32 V.S.A. § 710
of Title 32 are a so exempt from the jpplication fees for stormwater operating
permits specified in subdivisions (j)(2)(A)(iii)(1) and (I1) of this section if they
otherwise meet the requirements of seetion 2 V.S.A. § 710. Municipalities
shall be exempt from the payment of fees underthis section except for those
fees prescribed in subdivisions (j)(1), (2), (7), (8), (M), and (15) of this section
for which a municipality may recover its costs by charghag a user fee to those
who use the permitted services, except that a municipality skall also be exempt
from those fees for orphan stormwater systems prescribed in sudivisions

() (A)(iii) and (2)(B)(iv)(I) or (1) of this section when the munitipality
agrees to become an applicant or ee-appheant coapplicant for an orphaN
stormwater system under seetion 10 V.S.A. § 1264c of Fitle-10.
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* k%

\(o) The council may del egate to the executive director the preparation of

the%qet and report required by subsection (&) of this section, provided that

the budg d report shall be subject to the council’ s approval prior to

submission to\he governor or the general assembly. The council aso may

delegate to the ex®eutive director, in whole or in part, authorities of

subsections (e) throudh (i) of this section.

Sec. 6. REPEAL

3 V.S.A. 8 2823 (executive assistants; vacancy) is repeal ed.

Sec. 7. 3V.SA. 88 2824 and 28R5 are amended to read:
8 2824. TRANSFER OF PERSONNEL AND APPROPRIATIONS

(@) The seeretary council, with the approval of the governor, may transfer

classified positions-execepting-fish-and-witdi\e-department-pesitions; between
state-departrments-and-ether components of the agerey department, subject only
to personnel laws and rules.

(b) The seeretary council, with the approval of the ggvernor, may transfer
appropriations or parts thereof between departments-and-other componentsin
the agency department, consistent with the purposes for which e
appropriations were mader-exeepting-fish-and-wildlife fundswhich'ghal

VT LEG 263875.1
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to Yhe executive director.

§ 2823, DUTIES OF THE SECREFARY- COUNCIL
(@) Thaprimary duties of the seeretary council are to eserdinate discharge

faithfully the Nulemaking, appellate, and enforcement authorities conferred on

it by law, to provi§e overall direction and coordination of the activities of the

various divisions of the ageney department for the proper

development, managemeN, and preservation of Vermont’s natural resources,
to develop policies for the prper and beneficial development, management,
and preservation of resources in Narmony with the state comprehensive
planning program, and to promote the effective application of these policies by
the departments-and divisions affected.

(b) The seeretary council, with approval §f the governor, may direct the
commissioner of finance and management to pay monies from the outdoor
recreation land and water conservation fund to state\ggencies or to a
municipality for recreational projects in accordance witN the conditions of
Public Law 88-578.

(c) The seeretary council may enter into contracts and agreeqents with
agencies of the United States and furnish to the agencies reports an
information necessary to enable their officialsto perform their duties under

Public Law 88-578, and amendments thereto.

VT LEG 263875.1
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shall offer to te legislative body of the municipality in which thereal property

islocated the oppyrtunity to meet, during which meeting the seeretary

executive director or Njs or her designee shall describe the proposed acquisition

and answer questions rai 3gd by town officials or the general public, including
guestions concerning the impgct of the proposed acquisition on local tax
revenues. The municipality may\old a ren-biadiag nonbinding referendum
on the proposed acquisition, either al\the discretion of the legidative body of
the municipality or upon petition signed Wy five percent of the legal voters of
the municipality and presented to the legislaNve body. The seeretary council
shall consider the results of any such referendur\in making afinal decision on

whether to acquire the property. The requirements &f this section shall also

apply to the agency beforeit acquiresinterest in rea pkoertv, except the

opportunity to meet shall be with the secretary of natural relpurces or his or

her designee, and the consideration of referendum results shall Re made by the

secretary of natural resources.

(f)_The council may delegate authorities of subsections (b) throughd) of

this section in whole or in part to the executive director.

VT LEG 263875.1
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8 :-829. PROCEDURE BEFORE DIVISIONS OF THE DEPARTMENT

(a) \T he council shall promul gate rules establishing notice and procedural

requirements for applications reviewed and declaratory rulings issued by the

department.

(1) Suchr shall impose requirements that are more stringent than the

minimum required by\statute for proposed projects that are substantial in scope

or are likely to have subshantial impact under the standards and criteriaused in

determining whether to apDX\/e the application.

(2) At aminimum, the rul®s shall divide application review before the

department into three classes:

(A) Applications for which the\minimum statutory requirements

provide sufficient notice and procedures.

(B) Applications for which, in additior\to minimum statutory

requirements, notice should be provided to adjoinindlandowners.

(C) Applications which should be proc&sed&;ordi ng to the

contested case requirements of chapter 25 of thistitle, wime applicable

division director or the director’s designee serving as the decéhn—maker, and

for which notice should be provided to adjoining landowners.

(b) For the purpose of this section, notice to adjoining landowners IRcludes

the provision of alist of adjoining landowners to the applicable division

VT LEG 263875.1
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pxmit, or public comment period, by the applicable division, in accordance

witk%»e rules of the council. The rules shall provide that adivision director

may authokize waiver of personal notice to al or some adjoining landowners

based on a%vmination that the landowners reasonably could not be affected

by the activity for\which a permit or other approval is sought, and that service

to each and every lanbowner by the division would constitute a significant

public burden without colesponding benefit.

(c) Notwithstanding anv\(her provision of law, personal notice of a

hearing, draft permit, or public cdmment period shall be provided by the

department to any adjoining landowner who has requested such notice.

(d) This section does not apply to %’\ce and hearing reguirements under

10 V.S.A. chapter 151.

Sec. 9. REDESIGNATION

3 V.S.A. chapter 51, subchapter 3 is redes gnated\to read:

Subchapter 3. Cemmissioners-and Executiveéhector and Division

Directors

VT LEG 263875.1
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O () A NN 0] aldalllala QL /] - nonadod to rondl:

§ 2351. COMMISSIONERS EXECUTIVE DIRECTOR—APPOINTMENT;

TERM

The sedcetany-with-the-approval-of the governor-shall-appoint 5

pleasure-of the-seeretary chair shall nominate and the council shall appoint an

»

executive director who shall be subject to the administrative supervision of the

chair. Theterm of the executive director shall be concurrent

with that of the seeretary chair.

§2852. MANDATORY AND DELKGATED DUTIES

{b)}-+n Subject to the direction of the council andthe administrative

supervision of the chair, and in addition to other duties Npposed by law, the

commissioner executive director shal:

(1) Administerthelaws-assignedto Oversee and provideXor the

day-to-day administration of the department and the laws ass qneko it.

(2) Coordinate and integrate the work of the divisions.
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th&\offices and empl oyees of the department, except for staff that the council

maxgecifical ly assign to assist the council with quasi-judicia proceedings,

which starf, shall be supervised by the chair.

(4) E%;piseall authorities that may be delegated to him or her by the

council, subj ectﬁ\such conditions that the council may impose.

(b) NotwithstandiRg any other provision of law, the executive director shall

not serve as chair or amember of the council, shall not convene or preside over

ameeting of the council, a%shall not function as an advisor to the council

concerning aquasi-judicial or Qorcement proceeding before the council.

council, may within the department:

(1) Transfer appropriations or parts thered{ within or between divisions
and branches, consistent with the purposes for whic the appropriations were
made.

(2) Transfer classified positions within or between di\isions subject only
to state personnel laws and regulations.

(3) Cooperate with the appropriate federal agencies and ad

federal fundsin support of programs within the department.
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/1 aVa'a a a ala aala ala N_OThor roocnood ‘alaala A a a'ala'

laN and regulations which pertain to programs administered by the department.

) Mt

£8) Providetraining and instruction for any employees of the
department, at the expense of the department, in educational institutions or
other places.

{9)(6) Organize, reorganize, transfer, § abolish divisions, staff
functions, or sections within the department. This authority shall not extend to
divisions or other bodies created by law.

§2854. DIRECTORS
(&) A director shall administer each division within the ageney department.

The eommissioners executive director, with the approval of the\geeretary chair,

shall appoint the directors for divisions which are part of athe depagtment, and

alala'a Of -a alalallla N Nthar Ao a) -a aYa a alallalda’a
u—Y 4 iy Ci O cu J CHINCO Ci
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enXironmental enforcement shall be appointed by the council .

(b)\Each division and its officers shall be under the overall direction of the

council ang subject to the day-to-day supervision and control of the

OMMISSIONEANO ala¥Wa'a' a - aNn A N ron alda' a aldia C} a
O oo ICT O Y5’ Clot vy v pe mavaEviv ci— O oo wiv ct

or-duties vested-inthem-by-taw executive director.

A

(c) No regulationXuay be issued by a director of a division without the
approval of the eermmissigneror-his-designee-and-the seeretary council.
Sec. 11. REDESIGNATIO

3 V.S.A. chapter 51, subchapter 4 is redesignated to read:

Subchapter 4. Departments-DiVjsions-and-Boards Agency of Natural
Resoukces
Sec. 12. 3V.SA. § 2870 isadded to read:

§2870. CREATION; SECRETARY

(a) An agency of natural resources is created. e agency shall consist of

the following:

(1) The department of fish and wildlife, including:

(A) Thedivision of wildlife.

(B) Thedivision of fisheries.

(C) Thedivision of law enforcement.

(2) The department of forests, parks and recreation, including:
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(B) Thedivision of parks.

(C) Thedivision of recreation.

(3) Yhe board of forests, parks and recreation.

(b) Theéencv shall be under the direction and supervision of a secretary

of natural reﬁmks, who shall be exempt from the classified service and be

appointed by the qchxnor with the advice and consent of the senate. The

secretary shall be amember of the governor’s cabinet and shall serve at the

pleasure of the governor.

(c) Asused in this subchapteN, “secretary” means the secretary of natural

resources under subsection (b) of thissection.

(d) The agency is attached to the dégrtment of environmenta quality for

the purpose of receiving administrative suppart.

(e) The following shall apply to the secretar

(1) The secretary shall determine the policies\of the agency and its

departments, and may exercise the powers and shall rbiorm the duties

required for its effective administration.

(2) In addition to other duties imposed by law, the secrefqry shall:

(A) Administer the laws assigned to the agency and its&nartments.

(B) Coordinate and integrate the work of the agency’ s departigents

and their divisions.
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;f) With the approval of the governor, the secretary may:

) Transfer appropriations or parts thereof within or between

departm . divisions, and branches, consistent with the purposes for which

the approprgbons were made.

(2) Tran%classified positions within or between departments and

divisions subject onlWo state personnel laws and regulations.

(3) Cooperate wittNthe appropriate federal agencies and administer

federal funds in support ofquams within the agency.

(4) Submit plans and repoNs, and in other respects comply with federal

law and regul ations which pertai nsﬂroqrams administered by the agency.

(5) Make regulations consisten&ﬂh law for the internal administration

of the agency and its programs.

(6) Appoint an employee to act as secretaly in the event of the

secretary’ s absence or vacancy in the office of thegcretarv. The provisions of

subsections 253(d) and (e) of thistitle shall apply.

(7) Create such advisory councils or committees as hg or she deems

necessary within the agency, and appoint their members for Am not

exceeding his or hers.
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places)

(9) Organize, reorganize, transfer, or abolish divisions, staff functions,

or secti onsh\hi n the agency. This authority shall not extend to divisions or

other bodies cr by law.

Sec. 13. 3V.SA. 88871 and 2872 are amended to read:
§2871. DEPARTMENT\OF FISH AND WILDLIFE
(&) The department of fis\and wildlife is reconstituted within the agency of
natural resources as the successoNto and the continuation of the department of

fish and wildlife. The department ofXish and wildlife shall be under the

direction and supervision of the secret%\ Fish and wildlife funds shall be

used only for the purposes of the departmen

(b) Thefish and wildlife board shall retain exercise dl powers and

functions given to it by law which are of requlato&r quasi-judicial nature,

including the power to adopt, amend, and repeal ruleﬁﬁ\d regulations, to

conduct hearings, to adjudicate controversies, and to issue aRd enforce orders,

in the manner and to the extent to which those powers are qhé\to that board

by law.
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a) The department of forests, parks; and recreation is reconstituted within

the agincy of natural resources as the successor to and the continuation of the
departmerX of forests and parks and the division of recreation; including the
board of foresss, parks and recreation with jurisdiction over Camel’s Hump
forest reserve comynission, northeast forest fire protection commission, and the

forest resource advi council. The department of forests, parks and

recreation shall be under ¥he direction and supervision of the secretary.

(b) The department of 1%&513, parks and recreation shall provide support to

the departments of environmentahquality and of fish and wildlife with respect

to the acquisition and management oklands owned or controlled by those

departments.
Sec. 14. DESIGNATION

Within 3 V.S.A. chapter 51, immediately pridy to 3 V.S.A. § 2873,

subchapter 5 is added to read:

Subchapter 5. Department of Environmental Qdality; Divisions

Sec. 15. 3V.S.A. § 2873 is amended to read:

§2873. DEPARTMENT OF ENVIRONMENTAL

QUALITY

(@) The department of environmental &

ageney-ofnatural-resodrees—Fhe-department quality is the successor to and
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of \water resources and environmental engineering and of the natural resources

board \and shall administer the water resources programs contained in Title 10;
air pollutigyp control and abatement as provided in chapter 23 of Title 10; state

land use and development as provided in chapter 151 of Title 10; waste

disposa as providgd in chapter 159 of Title 10; and subdivision and trailer and

tent sites
(b) The department | perform design and construction supervision

services for major maintenange and capital construction projects for the ageney

and all of its components depart

and recreation and for itself.

ts of fish and wildlife and of forests, parks

(e) Thereis created within the departmerX of environmental eenservation

quality adivision of pollution prevention, whict\shall carry out nonregulatory
functions of the department under 10 V.S.A. chapteN159, subchapter 2, in
providing technical assistance and coordinating state eff\Qrts to bring about a
decrease, within the state, in the use of toxics and the genergtion of hazardous
wastes. The office shall:

*x

(f) Thereiscreated atoxicstechnical advisory board, that is attach

division of pollution prevention.
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envirogmental council, representing the various geographic areas of the state

and with expertise in professional disciplines such as occupational health and
safety, industt\d hygiene, engineering, chemistry, manufacturing, business,
ecology, and envixpnmental protection. Members shall be selected from

business and industry\groups that are to be served by technical assistance.

Sec. 16. 3V.SA. 88 2876, 2877, and 2879 are amended to read:
§2876. ADMINISTRATIVE VICESDIVISION
(8 The administrative services d\ision ef-the-ageney is created within the

department of environmental quality. It'§hall be administered by a director of

administrative services who shall bein the chassified service.
(b) The administrative servicesdivision sh rovide the following
services to the ageney department and all its compoNents, including

components assigned to it for administration, and to the\agency:

(1) Personnel administration;

(2) Coordination of financing and accounting activities;
(3) Coordination of filing and records maintenance activiti
(4) Provision of facilities, office space, and equipment and the

thereof;
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(7) Othgr administrative functions assigned to it by the seeretary

executive directoNwith the approval of the council.

(c) Other provisiogs of law notwithstanding, all administrative service

functions del egated to other components of the agerey departments to which it

provides services shall be peformed within-the-ageney for those departments

by the administrative services diwsion.
§2877. PLANNING DIVISION

(8 The planning division is created within the department of

environmental quality. It shall be administ by adirector of planning.

(b) The planning division shall be responsibi¥ for:
(1) Centralized strategic planning for all comjonents of the ageney

department.

(2) Coordination of professional and technical planniyg of the line

components of the ageney department, aiming towards maximuin service to the
public.
(3) Coordinating activities and plans of the ageney department

other major agencies and the governor’s office.
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B) Preparing a municipal planning and land use manual in accordance

with 24 V\S.A. § 4304.

(6) P&di ng technical assistance and training to municipa

commissions an}ﬁoards regarding the development, administration, and

enforcement of munidpal land use bylaws. |n collaboration with the regional

commissions, the VermoNt |and use education and training collaborative, and

the Vermont L eaque of Citiedaand Towns, the planning division shall develop a

municipal commission and bo%rai ning program to foster fair and consi stent

requlatory review of such commissiogs and boards.

(7) Providing assistance to the \gmont downtown development board

in accordance with 24 V.S.A. § 2792.

(8) Coordinating the provision to the Veriont center for geographic

information of data known to or maintained by th&epartment that is relevant

to applications for permits, certificates, or other appr(hks under the statutes

administered by the department and chapter 117 of Title 24\ensuring that such

provision occursin amanner that is timely and includes the r%s{ current data

available, and working with the center to ensure that it produces% maintains

geographic information service map layers that contain such data.
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muicipa panels under chapter 117 of Title 24. On adoption by the council as

ruI%\ursuant to chapter 25 of thistitle, these rules shall apply to appropriate

municipaYpanels in the manner specified under 24 V.S.A. § 4461(a)(1). The

council shall\dopt an initial set of rules under this subdivision (9) no later than

January 31, 2012.

(10) Other plarxing functions assigned to it by the seeretary council.

§2879. DIVISION OF GEOLOGY AND MINERAL RESOURCES
The division of geology mineral resourcesis created within the

department of environmental qualjty. It shall be administered by a director

who shall be the state geologist.
Sec. 17. 3V.S.A. 82880 isadded tor

§2880. DIVISION OF ENVIRONMENTAY, ENFORCEMENT

The division of environmenta enforcement i8created within the department

of environmental quality. It shall be admi nistered\the director of

environmental enforcement who shall be appointed bv\qe environmental

council. Thedirector of environmental enforcement shall B subject to the

supervision of the executive director and may be removed for cause only. The

director of environmental enforcement shall have authority to exéh\(e

assurances of discontinuance and issue administrative ordersin acco&ce

with chapter 201 of Title 10; to petition the council for revocation of apermit
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h‘attornev general for civil enforcement on behalf of the department under

cha%le of Title 10. The director of environmenta enforcement shall not

function as an advisor to the council concerning a quasi-judicial or

enforcement pPxoceeding before the council.

Sec. 18. 3V.S.AN\8 2881 is added to read:

§2881. OFFICE OFNVIRONMENTAL COUNSEL

The office of envi ro%\ental counsdl is created within the department. The

office shall be adivision of the department administered by the chief

environmental counsdl. The offise shall include all department attorneys who

advise and work with the requlatory Wivisions of the department and those

attorneys who appear before the counckn appeal's of department acts and

decisions under 10 V.S.A. 8 8504. The offide shall advocate before the council

in support of the protection of the environment IR accordance with the statutes

and requl ations administered by the department. %e office shall not include

counsel to the council appointed and employed underéction 2887 of thistitle.
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subchapter 6. Quasi-Judicia Proceedings; Environmental Council

8 2885.¥QWERS; PROCESS: REVOCATION

(a) Theéuncil shall have the powers of a court of record in the

determination akadi udication of all requests for hearing under chapter 201 of

Title 10, all appeals ok all actions or decisions as provided in chapter 220 of

Title 10, and petitions for\revocation under subsection (j) of this section. It

may render judgments and erorce the same by any suitable process issuable

by courtsin this state.

(b) All processes issued by the council shall state the time and place of

return in those cases wherereturn is tc&made to the council. Notices and

other processes issued by the council shalmiserved personally or by first class

mail, except that the council may direct that sekce be made by reqgistered or

certified mail. |If the whereabouts of a person are}«nown or if the number of

parties or interested persons, as the case may be, is so\qeat that personal

service or service by mail isimpracticable, service may be

ade by

publication.

(c) Except as provided in subsections (d) and (e) of this section\the council

shall give 12 days' notice of all hearings.
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reagonabl e notice.

(e) \An evidentiary hearing, once commenced upon proper notice, may be

continuedXo a subsequent date upon any reasonabl e notice.

(f) Thefons, pleadings, and rules of practice and procedure before the

council shall be phescribed by it.

(g) The counci I&all hear al requests for hearing under chapter 201 of

Title 10, all apped s on a\acts or decisions specified in chapter 220 of

Title 10, and all petitions fo\\e\/ocation under subsection (j) of this section and

make its findings of fact and rtb\gs of law. Upon appea to the supreme court,

the council’ s findings of fact, if suéqrted by substantial evidence on the

record as awhole, shall be conclusive.

(h) A gquasi-judicia proceeding before thg council shall be deemed

completed when the council enters afinal decisiyn, even though that decision

is appealed to the supreme court and remanded by that court.

(i) When a council member who hears all or asubst\ntial part of a

quasi-judicial proceeding retires from office before the p&eedi ngis

completed, he or she shall remain a member of the council fo\ﬁe purpose of

concluding and deciding that proceeding, and signing the findings and

judgmentsinvolved. A retiring chair shall also remain a member for t

purpose of certifying questions of law if a party appeals to the supreme %{t.
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peNnit, certificate, or other approval granted by the department. Grounds for

revoé&i on include:

(1) Woncompliance with a statute administered by the department, rules

adopted unté\such astatute, or an order that isissued that relates to such a

statute;

(2) _noncompliaqce with any permit or permit condition;

(3) failureto discl al relevant and material facts in the application or

during the permitting pro

(4) misrepresentation of§w relevant and material fact at any time; and

(5) failureto pay apenalty or &ther sums owed pursuant to, or other

failure to comply with, court order, stip\kali on agreement, schedul e of

compliance, or other order issued under V§Q0ﬂt statutes and related to a

permit issued by the department.

§ 2886. POWERS OF SINGLE COUNCIL MEMBER OR OTHER OFFICER

OR EMPLOYEE

(a) One council member or any officer or employee of tke council or

department duly appointed by the chair of the council may in&e into and

examine any matter within the jurisdiction of the council, except that the

following may not serve as a hearing officer:

(1) the executive director;
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(3) with respect to an appeal under chapter 220 of Title 10, the director

ployee of the division issuing the decision or taking the action that is

on appeal;

(4) with\respect to areguest for hearing under chapter 201 of Title 10 or

apetition for re%cati on, any employee of the environmental enforcement

divison and any di&or or employee of adivision that administers a statute,

requlation, or permit that\s the subject of the request for hearing or petition for

revocation; and

(5) any other officer or loyee of the department whose participation

as a hearing officer would be a cor})cl of interest or would cause a reasonable

person to lose confidence in the inteqrixxpf the council’ s quasi-judicid

process, in accordance with the rules of tréounci l.

(b) A hearing officer may administer oath%\all cases, so far asthe

exercise of that power is properly incidental to th;erformance of hisor her

duty or that of the council. A hearing officer may hold ®ny hearing in any

matter within the jurisdiction of the council. Hearings co%ucted by ahearing

officer shall be in accordance with chapter 25 of thistitle.

(c) A hearing officer shall report his or her findings of fact in whkiting to the

council in the form of aproposal for decision. A copy shall be serveh\oon the

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASINTRODUCED AND ASPASSED BY SENATE
2011

S.28
Page 42 of 122

%di ngs shall be rendered only by a majority of the council.

(d)\At least 12 days prior to a hearing before the council or a hearing

officer,%&council shall give written notice of the time and place of the

hearing to all Warties to the case and shall indicate the name and title of the

person designated\to conduct the hearing.

(e) Upon writtehequest to the council at least five days prior to the

hearing by all parties to the case, the chair shall appoint at least a majority of

the council to conduct the %{i naQ.

(f) Notwithstanding subsectiogq (c) of this section, the chair may appoint a

hearing officer to hear and final Ivéermi ne any appea under chapter 220 of

Title 10. Upon petition of a party, filed Within 30 days of issuance of the

hearing officer’ s decision or on its own m}Qn, the council may determine that

the hearing officer’s decision should be treate&s aproposal for decision and

order as provided in subsection (c) of this section\ﬂ—\e council may grant such

request for good cause, including apparent error of fact Wr procedural or

substantive law, and may conduct additional evidentiary h

ings or hear ord

argument from the parties. If such reguest is not timely madexus not granted

by the council, the decision and order of the hearing officer shall bécome the

fina decision of the council.
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\(a) With the approval of the governor, the council may appoint and employ,

at tk&xpense of the state, legal counsal, scientists, engineers, and such

number oN\experts, clerks, stenographers, and temporary employees as it deems

necessary i% performance of its quasi-judicial functions. Such personnel

shall be subj ect>}¢he direct supervision of the chair and not the executive

director.

(b) Notwithstanding tRe reguirement for approval of the governor under

subsection (a) of this section\the council shall appoint and employ, at the

expense of the state, at least or&tornev to be its counsel, another staffperson

who may be an attorney, and at |eastXwo scientists with qualifications

appropriate to the matters within the c%qci I’s rulemaking and quasi-judicial

authority to serve as staff and advisors to %pounci |. These employees may

act as hearing officers.

(c) Employees retained under this section shall Not be part of the office of

environmental counsd or division of environmental enfyrcement.

§ 2888. PARTICULAR PROCEEDINGS; PERSONNEL

(a)(1) The council may authorize or retain legal counsel, stégographers,

expert witnesses, advisors, temporary employees, and other r&ea%h Services:
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}Title 10, on any appeal under chapter 220 of Title 10, or on any petition for

revocation;

) to monitor compliance with any decision of the council issued in

aquasi-j ud@ capacity;

(C) to adgist other state agencies that are named partiesto a

quasi-judicid proc;inq before the council when the council determines that

they are essentia to a fulNconsideration of the matter; and

(2) The personnd au%qrized by this section shall be in addition to the

reqular personnel of the counch( other state agencies; and in the case of other

state agencies, may be retained onmnh the approval of the governor and

after notice to the applicant. The counci\shall fix the amount of compensation

and expenses to be paid such additional perssnnel.

(b) Persons employed by the state are competent to be designated to act for

the same purposes and in lieu of or in conjunction W\th additional personnel

retained under this section. However, when so actinq,\\ev shall not receive

compensation in addition to their reqular pay.

§2889. ASSESSMENT OF COSTS

(8) The council may allocate to an applicant the portion of its eNoenses

incurred by retaining additional personnel for a proceeding before tf&ouncil.

On petition of an applicant to which costs are proposed to be allocated, th
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A reasonabl eness of those costs, having due regard for the size and

com}hxitv of the project, and may amend or revise an adlocation. Prior to

alocatinggosts, the council shall make a determination of the purpose and use

of the funds tA\be raised under this section, identify the recipient of the funds,

provide for the%ucati on of costs among applicants to be assessed, indicate an

estimated duration of the proceedings, and estimate the total costs to be

imposed. With the appro\al of the council, estimates may be revised as

necessary. From time to timé&during the progress of the work, the council shall

render to the applicant detailed stgtements showing the amount of money

expended or contracted for in thev%sk of additiona personndl, which

statements shall be paid into the state Asurv at the time and in the manner as

the council may reasonably direct.

(b) When regular employees of the departmext are employed in

quasi-judicia proceedings before the council, the&ncil may also allocate the

portion of their costs and expenses to the applicant or licantsinvolvedin

the proceedings. The costs of regular employees shall be cOdmputed on the

basis of working days within the salary period. The manner of ent and

making payments shall otherwise be as provided for additiona péonnel in

subsection (a) of this section.
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(34) “Department” meansthe department of environmental quality

created under chapter 51 of Title 3,&(cept when used as part of “health

department” or the full name of another Nepartment of state government.

(35) For the purpose of this chapter,\\‘uterested person” means each of

the following:

(A) A person owning or occupying prop that adjoins or isin the

immediate neighborhood of a property that is the subié\of any decision or act

taken under this chapter, who can demonstrate an impact or\the person’s

interest under the criteria of subsection 6086(a) of thistitle, aNho aleges

that the development or subdivision will not comply with one orkre of the

criteriaunder which the person’ sinterest is affected.
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property owners within a municipality described in subdivision 6085(c)(1)(C)

of téﬁitlewho, by signed petition to the district commission, aleges that any

relief reguested by a person under thistitle, if granted, will not bein accord

with one orxre criteria of subsection 6086(a) of thistitle. This petition to a

district commi s&u must designate one person to serve as the representative of

the petitioners reqah(uq all matters related to the application.

Sec. 21. 10 V.SA. 8 600Y(c) is amended to read:
ition or division of land, or with respect to an
activity which might or might noiconstitute development, any person,

including the department of environreental quality’s director of environmental

enforcement, may submit to the district ¢Qordinator an “Act 250 Disclosure

Statement” and other information required by the rules of the beard council,
and may request ajurisdictional opinion from the district coordinator
concerning the applicability of this chapter. If aregNestor wishes afinal
determination to be rendered on the question, the districicoordinator, at the

expense of the requestor and in accordance with rules of th council

shall publish notice of the issuance of the opinionin alocal n aper
generally circulating in the area where the land which is the subjecNof the
opinion islocated, and shall serve the opinion on all personslisted in

subdivisions 6085(c)(1)(A) through (D) of thistitle. In addition, the requeXtor
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any obtain approval of a subdivision 6085(c)(1)(E) list of persons who shall be
notifieg by the district coordinator because they are adjoining property owners

or other p&sons who would be likely to be able to demonstrate aparticularized

Nftarect Nnrotecten N N Nante alaidias hao Aartecton h N aVdiala «Talala
Creot ottt oyeu—1ay Ao cAl cty 1 A iy a1t oGt O war

a-district-commisdion, if an application were required under this chapter, that

they congtitute intereded persons. A jurisdictional opinion of adistrict

coordinator shall be subjegt to arequest for reconsideration in accordance with
rules of the beard council and\may be appeal ed to-the-envirenmental-division
pursuant to chapter 220 of thistitie.

Sec. 22. 10 V.S.A. § 6021 is amendad to read:

§ 6021. BOARD-VACANCY--REMOWAL COMMISSIONS;

DISQUALIFICATION, INABILITY TO SERVE
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{d) Thechair of the council, upon request of the chair of adistrict

commission, may appoint and assign former commission membersto sit 0
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Sec. 24. 10 V.S.A, 8§ 6025 is amended to read:

§6025. RULES

(@) Thebeard council\nay adopt rules of procedure for the-panels; the

district commissions; and th council itself.
(b) The land-usepanel counch, may adopt substantive rules, in accordance

with the provisions of chapter 25 of \tle 3, that interpret and carry out the

(d) Thewaterresoureespanel council may adopt rules, in
the provisions of chapter 25 of Title 3, in the following areas:

* * %
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Sec. 25. IQ V.SA. §6027 is amended to read:
§6027. POWELRS

(@) The panelopftheboard council and district commissions each shall

have the power, withespect to any matter within its jurisdiction, to:
* x %

(c) Theland-usepanel colncil may designate or establish such regional
offices as it deems necessary to ikgplement the provisions of this chapter and
the rules adopted hereunder. The lang-usepanel council may designate or
reguire aregional planning commission ¥Q receive applications, provide
administrative assistance, perform investigatons, and make recommendations.

* x %

(e) Thetand-usepanel council may by rule allowjoint hearingsto be
conducted with specified state agencies or specified muNjcipalities.

(f) Thebeard council may publish or contract to publistNannotations and
indices of the its decisions ef-the-envitonmental-division, and the text of those
decisions. The published product shall be available at a reasonabl eNate to the
general public and at a reduced rate to libraries and governmental bodias

within the state.

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED AND ASPASSED BY SENATE S.28
2011 Page 52 of 122

(h)\T he department of environmental quality’s director of environmental

enforcemext may initiate enforcement on related matters; related to this chapter

or under the provisions of ehapter chapters 201 and 211 of thistitle, and may
petition the envirdgmental division council for revocation of land use permits

issued under this chapter. Grounds for revocation are;

(i) A district commission may reject an application under thiSchapter
that misrepresents any material fact and may after notice and opportunity for

hearing award reasonabl e attorney’ s fees and costs to any party or person Wwho
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withhold apermit or suspend the processing of a permit application for failure

of the applical to pay costs assessed under 3 V.S A. § 2809, related to the
participation of thg agency of natural resources in the review of the permit or
permit application.
Sec. 26. 10 V.S.A. § 602§ is amended to read:
§6028. COMPENSATION

Members of the beard-and disiict commissions shall receive per diem pay
and all necessary and actual expenses.in accordance with 32 V.S.A. § 1010.
Sec. 27. 10 V.S.A. § 6029 is amended td\read:
§6029. ACT 250 PERMIT FUND

Thereis hereby established a special fund to e known as the Act 250
permit fund for the purposes of implementing the prgvisions of this chapter

and chapter 220 of thistitle. Revenuesto the fund shal\oe those fees collected

in accordance with subdivisions 6025(b)(1)—3) and sectiomM\o083a of thistitle,

gifts, appropriations, and copying and distribution fees. Reventes to the fund

shall also include those fees and costs collected under chapter 22& thistitle.

The beard council shall be responsible for the fund and shall account f

revenues and expenditures of the beard council. At the commissioner’s
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department oPenvironmental quality to support the council, the district

coordinators anhﬁstri ¢t commissions under this chapter, and those other

programs within the department that directly or indirectly assist in the

review of Act 250 applications or proceedings before the council. Thisfund

shall be administered as provided in subchapter 5 of chapter 7 of Title 32.
Sec. 28. 10 V.S.A. § 6083 is aminded to read:

§6083. APPLICATIONS

council, department, or district commission; or tReir agents; permission to enter

upon the applicant’s or petitioner’s land for the purpose of

application or jurisdictional opinion review under this cRapter or enforcement

under thistitle.

* * *

prompt manner. The land-usepanel council shall establish time limits for
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prégcedures and time periods within which to notify applicants whether an
applicgtion is complete. The tanrd-usepanel council shall report annually by
February X5 to the house and senate committees on natural resources and
energy and orh\government operations; and the house committee on fish,
wildlife and wateNresources. The annual report shall assess the performance
of the beard council aQd commissions in meeting the limits; identify areas
which hinder effective peformance; list fees collected for each permit;
summarize changes made to Nnprove performance; and describe staffing needs
for the coming year. The annualxgport shall list the number of enforcement
actions taken by the tand-usepanel cuncil, the disposition of such cases, and
the amount of penalties collected.
-

(9)(1) A district commission, pending resolusion of noncompliance, may

stay the issuance of a permit or amendment if it findg, by clear and convincing

evidence, that a person who is an applicant:
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chypter 201 of thistitle, then jurisdiction over the issuance of a stay shall
remaif\with the environmental divisien council and shall not reside with the
district cogmission.
Sec. 29. 10 WS.A. 8§ 6085 is amended to read:
§6085. HEARINGS; PARTY STATUS

(@), (b) [Deleted.]

(c)(1) Party status. IMproceedings before the district commissions, the
following persons shall be erijtled to party status:

(A) The applicant;

(B) Thelandowner, if the agplicant is not the landowner;

(C) The municipality in whichhe project siteislocated, and the
municipal and regiona planning commissions for that municipality; if the
project siteis located on aboundary, any Vermogt municipality adjacent to
that border and the municipa and regional planning\commissions for that
municipality; and the solid waste management district iNwhich theland is
located, if the development or subdivision constitutes afaciNty pursuant to
subdivision 6602(10) of thistitle;

(D) Any state agency affected by the proposed project;
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(e) Thetadgusepanel council and any district commission, acting through
one or more duly guthorized representatives at any prehearing conference or at
any other times deem¥d appropriate by the fanrd-usepanel council or by the
district commission, shalNpromote expeditious, informal, and nonadversarial
resolution of issues, require tRe timely exchange of information concerning the
application, and encourage participants to settle differences. No district

commissioner, council member, or ekaployee of the department of

environmental quality who is participatiNg as a dectsionmaker decision-maker

or hearing officer in a particular case may act,as a duly authorized

representative for the purposes of this subsectiol\, These efforts at dispute
resolution shall not affect the burden of proof on isshes before a commission or
the environmental division, nor shall they affect the reqdjrement that a permit
may be issued only after the issuance of affirmative findinggunder the criteria

established in section 6086 of thistitle.
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A a a A_S GO0 nondod o road-

§8086. ISSUANCE OF PERMIT; CONDITIONS AND CRITERIA

* * %

(d) Thylandusepanel council may by rule allow the acceptance of a

permit or permjts or approval of any state agency other than the department

with respect to suldivisions (1)-through-(5)-of subsection{a) (a)(1)—(5) of this

section or a permit or\germits of a specified municipa government with

respect to subdivisions (8(a)(1) through (7) and (9) and (10) of subsection{a}
this section, or a combinatior\of such permits or approvals, in lieu of evidence
by the applicant. A district comryission, in accordance with rules adopted by
the land-usepanel council, shall accegt determinations issued by a
development review board under the proxisions of 24 V.S.A. § 4420, with
respect to local Act 250 review of municipaNmpacts. The acceptance of such
approval, positive determinations, permit, or peryits shall create a presumption
that the application is not detrimenta to the public hgalth and welfare with
respect to the specific requirement for which it is accepted. In the case of

sals-and-pe Hed-by-the-ageney-of-natural-resouxees divisions of

the department other than the division of state land use, technicy

determinations of the-ageney the department shall be accorded subantial

deference by the commissions. The same deference a so shall be giverNo

technical determinations of the departments of fish and wildlife and of forests
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shall create presumptiQns only to the extent that the impacts under the criteria
are limited to the municipglity issuing the decision. Such arule may be
revoked or amended pursuanito the procedures set forthin 3 V.S.A., chapter
25, the Vermont Administrative Rrocedure Act. The rules adopted by the land
usepanel council shall not approvet

such an agency or apermit of amunicipal government unless it satisfies the

acceptance of a permit or approval of

appropriate requirements of subsection (a) o\this section.

Sec. 31. 10 V.S.A. 8 6086b is added to read:

§ 6086b. PERMIT CONSOLIDATION

Notwithstanding any other provision of law, each of the¥ollowing shall

apply when a development or subdivision subject to this chapﬁ\al SO reguires

other permits, certificates, or approvals from the department:

(1) The applicant shall apply to the district commission for a permit

under this chapter and all other required permits, certificates, and approval
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Aapproved by the council.

) The applicable time frames and notice and hearing procedures for all

such otrgpermi ts, certificates, and approvals shall run concurrently with the

process unob’(his chapter and shall be those time frames and procedures that

apply to appl ic%s under this chapter.

(3) _The deternination of whether to issue such other permit, certificate,

or approval of the departient shall not be made by the division or branch of

the department that Would}ake the determination absent jurisdiction under

this chapter. Instead, such divésn or branch of the department shall make its

recommendation to the district commiission. Technical determinations

contained in this recommendation shalhe entitled to substantial deferencein

accordance with subsection 6086(d) of this\{l e

(4) Thedistrict commission shall have%horitv to determine whether to

approve, approve with conditions, or deny an appbmion under this section.

(5) In addition to the findings required by secti}{:OBG of thistitle,

before granting a permit under this section, the district co%nissi on shal make

al findings required by and necessary to ensure that the devebhment or

subdivision will comply with all applicable statutes and regul ation\of the

department.
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Wi cation under this section as one set of findings of fact and conclusions of

Ia/v}d, if apermit is granted, an associated permit that at a minimum

states the ¥atutes and requlations under which it is issued, the required

approvals a%‘approved activities which it encompasses, and all conditions that

the district com}mﬁ on has determined to be necessary.

(7)_If astatute & arequlation of the department applied by the district

commission under this sastion requires that a permit, certificate, or other

approval be for a specified pé&iod of time or subject to expiration, the district

commission’ s decision under Mtion shall indicate which specific

findings, approvals, and activities ar&time-limited, the date of expiration, and

the date by which an application for rer&ved authority must be filed.

(A) Other findings, approvals, and\gctivities for the same

devel opment or subdivision contained in the dedision shall not be affected by

such time limit or expiration.

(B) The district commission shall be the decishon-making body for

each such application for renewed authority, and the prmgons of subdivisions

(3) through (5) of this section shall apply.

(8) With respect to aproceeding for partia findings under suisection

6086(b) of thistitle, review of all other required permits, certificates, o

approvals of the department that address the reguirements of the findings
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;ordance with this section.

(A) The provisions of subsection 6086(b) of thistitle and the rules of

the counci\ concerning issuance of partia findings shall apply to the

consolidate&onsi deration of such other permits, certificates, or approvals.

(B) TheXistrict commission’s decision in such a proceeding shall

include partia findings of fact and conclusions of law only, and actual

approva under the applicgble statutes and regul ations of the department shall

awalit the consideration of th&\remaining criteria of section 6086 of thistitle.

(C) The consondated&s: deration of other required permits,

certificates, or approvals of the dep ent that do not address the

requirements of the findings at issue mawawait the consideration of the

remaining criteria of section 6086 of thistit

(9) The council shall adopt such rules as e necessary to effect an

orderly and efficient process under this section.

* * * Environmental Enforcement *\ *

Sec. 32. 10 V.S.A. § 8001 is amended to read:
§8001. LEGISLATIVE FINDINGS

The general assembly finds it necessary to standardize and enhaN

enforcement powers of the secretary he-ageney
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Sec. 33. QV.S.A. 8§ 8002 is amended to read:
§8002. DE ITIONS
As used in thischapter:

(1) “Beard™"Cquncil” means the natural-resoureesboard-defined-by

subdivision-600 of-th\stitle environmental council created under

chapter 51 of Title 3.

* % *

(3 “Investigator” means an irNestigator designated and duly authorized

by the seeretary-or-the-beard director.

(7) “Seeretary”—+neansthe secretary-of theageney-of natural-resodrees

or-the secretarys-duly-adthorized representative “ Dipartment” means the

department of environmenta quality created under chapter 51 of Title 3.

established-under-chapter-151-of this title “ Director” means the director of

environmental enforcement under 3 V.S.A. 88 2854 and 2880.

* * %
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Sec. 34, 10 V.S.A. § 8003 is amended to read:
§8003. APPLICABILITY
(a) The sesgetary director may take action under this chapter to enforce the
following statutes\and rules, permits, assurances, or orders implementing the
following statutes:
* x %
(b) The seeretarys admimigtrative enforcement authority established by this

chapter shall supplement any autRority of the seeretary department or other

state agency or department establishad by the chapters set forth in subsection

(a) of this section to initiate criminal proggedings, or civil proceedings under
chapters 47, 56, 59, and 159 of thistitle.

* % *
Sec. 35. 10 V.S.A. § 8004 is amended to read:

§ 8004. ENFORCEMENT OF ACT 250; NATURAL RESOURCES

In addition to the enforcement isti N the seeretary-s

director’sinitiative, the seeretary-shall director may institute

proceedings under chapter 151 of this title when requested by

pane adistrict coordinator or district commission and, when requested\dy the

secretary of natural resources, shall institute enforcement proceedings urk( a
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Sec. 36. 10 WS.A. § 8016 is amended to read:
§8016. RULEMAKING

The secretaryr-egpsuttation-with-the-tand-use-panel; council shall adopt
rules defining classes of Wolations and an appropriate range of administrative
penalties to be assessed for each class of violation. The classes of violation
and range of penalties shall take Njto account the degree of potential impact on
public hedlth, safety, and welfare and\the environment resulting from the
violation. No administrative penalty may be assessed as part of an
administrative order pursuant to this chapter\until applicable rules and
procedures have been adopted.
Sec. 37. 10 V.S.A. § 8019 is amended to read:
§8019. ENVIRONMENTAL TICKETING

(@) The secretary-and-the-beard-each council shall have e authority to
adopt rules for the issuance of civil complaints for violations ol\thei+espective

the department’ s enabling statutes or other statutes identified in subgection

8003(a) of thistitle or rules adopted under those statutes that are enfor lein

thejudicia bureau pursuant to the provisions of chapter 29 of Title4. An
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amunts for each violation. The maximum civil penalty for any violation
brought under this section shall not exceed $3,000.00 exclusive of court fees.

(b) A ovil complaint issued under this section shall preclude the issding
entity-from dilector’s seeking an additional monetary penalty for the violation
specified in the coqplaint when any one of the following occurs: the waiver
penalty is paid, judgment is entered after trial or appeal, or adefault judgment
isentered. Notwithstandg this preclusion, the ageney-and-the-beard director
may issue additional complats or initiate an action under chapter 201 of this
title, including a monetary penaty when aviolation is continuing or is
repeated, and may also bring an enfaxcement action to obtain injunctive relief
or remediation and, in such additional ac{jon, may recover the costs of bringing
the additional action and the amount of any &conomic benefit the respondent
obtained as aresult of the underlying violation iR accordance with subdivisions
8010(b)(7) and (c)(1) of thistitle.

(c) The secretary-orbeard-chair director and his or hgr duly authorized
representative shall have the authority to amend or dismiss §complaint by so
marking the complaint and returning it to the judicial bureau or\Qy notifying

the hearing officer at the hearing.

* * %
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oenly, department of environmental quality may bring an action in the civil

division of the superior court to enforce the provisions of law specified in
subsection 8003(a) or\thistitle, to ensure compliance, and to obtain penadltiesin

the amounts described inubsection (b) of this section. The agency of natural

resources shall have the ssméauthority with regard to a provision of law

specified in subsection 8003(a)§kthistitlethat refers to the authority of one of

name of the state.

* % % Appeals* *
Sec. 39. 10 V.SA. § 8502 is amended to read:
§8502. DEFINITIONS

Asused in this chapter:

* * *

(3) “Environmental eeurt-or-environmental-division council"\means the

environmental division-ef-the-superter-ecourt council established by un
4 3V.S.A. 830 chapter 51.
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(7) \Person aggrieved” means a person who alleges an injury to a

particularizea\nterest protected by the provisions of law listed in section 8503
of thistitle; attriblable to an act or decision by a district coordinator, district

commission, the secrétary department, the Vermont downtown devel opment

board created under 24 VN\S.A. 8§ 2792, or the environmental division council

that can be redressed by the eqvironmental divisien council or the supreme

court. With respect to an appeal ®f an act or decision of the department, a

district coordinator, or adistrict co%(nission, “person aggrieved” also means

an interested person under subdivisior%&OlBZ) of thistitle.

(8) “Seeretary™ “Department” means Ne secretary-of-the-ageney-of

of-the-department of fish and wildlife; with respect to those statutes\that refer

to the authority of that eemmissioner-or department.

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

BILL ASINTRODUCED AND ASPASSED BY SENATE S.28
2011 Page 69 of 122

downtown develdement board under 24 V.S.A. § 2793b, 2793c, or 2793d.

Sec. 41. 10 V.S.A. 8§504(b) is amended to read:

(b)

(downtown development) an® 117 (municipal and regional planning and

Appeals under chapters 76A

devel opment) of Title 24.

(1) Within 30 days of the date\Qf the act or decision, an interested
person, as defined in 24 VV.S.A. § 4465, Who has participated as defined in
24V .S.A. 84471 in the municipal regulator proceeding under that chapter
may appeal to the environmental division counch an act or decision made
under that chapter by aboard of adjustment, a planri\ag commission, or a
devel opment review board; provided, however, that dechsions of a
development review board under 24 V.S.A. 8 4420 with resgect to local Act
250 review of municipal impacts are not subject to appeal but

presumptions under chapter 151 of thistitle.
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8 A793b(b), 2793c(e), or 2793d(b), any interested person as defined in this

subdiwsion may appeal to the environmenta council.

) Any such appellant must have participated before the Vermont

downtown %«d opment board created under 24 V.S.A. § 2792 by submitting

written commerko that board or appearing at a public hearing or meeting of

that board and DI’O\A’OQ oral comments pertaining to the designation at issue.

(B) For the purpose of this subdivision (2), “interested person” means

any one of the following:

(i) A person agari by the decision.

(ii) The municipality ing the designation and any municipality

that is adjacent to the area proposed fo\ﬁe designation.

(iii) Any person owning or oc;ovi nq property in or adjacent to

the area proposed for the designation who can onstrate a potential physica

or environmental impact on the person’s interest l%w the designation and who

aleges that the designation does not conform to the r%rements of the statute

under which it was issued.

(iv) Any 10 persons who may be any combination §f voters or real

property owners within the municipality seeking the desi qnationb\o, by

signed petition, allege that the designation does not conform to the

requirements of the statute under which it was issued. Such appellants mu
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éﬁt to the appeal.

(v) _Any department and administrative subdivision of this state

owning prgperty or any interest in property within the region or municipality.

(W) The agency of commerce and community development of this

state.

(3) Notwithstahding subdivisien subdivisions (1) and (2) of this

subsection, an interested jerson may appea an act or decision under 24 \-SA-

chapter 117 of Title 24 or a dgsignation decision under 24 V.S.A. 8§ 2793b,

2793c, or 2793d if the environmextal judge council determines that:

(A) therewas a procedural §efect which prevented the person from

Btairin I oar

case of subdivision (1) of this subsection (b)\from obtai ning interested person

ipating in the proceeding or, in the

status;

(B) inthe case of subdivision (1) of this sdbsection (b), the decision

being appealed isthe grant or denia of interested persoNstatus; or

(C) some other condition exists which would resuN in manifest
injustice if the person’ sright to appeal was disallowed.
Sec. 42. 10 V.S.A. 8 8504(1) through (n) are amended to read:

(I) Representation. The seeretary department’s office of environmextal

counsel may represent the ageney-oef-natural-resourees department in all
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who does not also provide assistance to the environmental council on any

quagudi cia proceeding. ' ;

clevant-panel-dirdgtsetherwise: |f more than one state agency;-etherthanthe
ho panel-of-th-natural-resodreesbeard; either appeal s or seeks to
intervenein an appeal under this section, only the attorney general may
represent the interests of thosg agencies of the state in the appeal.

(m) Precedent. Prior decisiong of the environmental board, water resources

board, and waste facilities panel, and\environmental court or division shall be

given the same weight and consideratiorNas prior decisions of the
environmental divisien council.
(n) Intervention. Any person may intervene\n a pending appeal if that
person:
(1) appeared as a party in the action appealed frok and retained party
status;
(2) isaparty by right;
@) i

as an interested person, as established in subdivision 6001(32) of thistle, with

respect to appeals of acts or decisions under chapter 151 of thistitle;
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divisien council;

Sec. 44. 10 V.S.A. 8 8507 is added to read:
8 8507. FEES

(a) All personsfiling an apped to the environmental\council under this

chapter shall pay afee of $250.00, plus any associated plb)cation costs. The

council may waive the fee or publication costsif the council %ds that the

appdllant is unable to pay the fee or publication costs. The fee 0&50.00 shall

not apply to appeals to the council initiated in the name of the state by Nublic

officias authorized to do so.
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fund created in section 6029 of thistitle.

* * * Title 24 Provisions (Growth Centers; Municipa and
Regiona Land Use Planning) * * *
Sec. 45. 24 \W\S.A. § 2792 is amended to read:
§2792. VERMONT DOWNTOWN DEVELOPMENT BOARD
(& A “Vermont agwntown development board,” also referred to as the
“state board,” is created t§ administer the provisions of this chapter. The state
board shall be composed of tRe following members or their designees:

(1) the secretary of commexce and community devel opment;

(3) the secretary of natural resourdes;

(4) the commissioner-of-public-safety \gxecutive director of the

department of environmental quality;

(5) the state historic preservation officer;

(6) aperson appointed by the governor from alishof three names
submitted by the Vermont Natural Resources Council, the Fyeservation Trust
of Vermont, and Smart Growth Vermont;

(7) aperson appointed by the governor from alist of three n

submitted by the Association of Chamber Executives,
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whom shall be designated by the VVermont League of Cities and Towns, and
two shell be appointed by the governor;

(9) wmember of the Vermont planners association (VPA) designated by
the associatioN

(10) the ehr-of-the natural-resources board-or-arepresentative of-the

director of the departmenyof environmental quality; and

(11) arepresentative oharegiona planning commission designated by
the Vermont association of regioNal planning and devel opment agencies
(VAPDA) and an alternate representative designated by VAPDA to enable all
applications to be considered by a represgntative from aregional planning
commission other than the one of which theypplicant municipality isa
member. The alternate designated by VAPDA Ray vote only when the

designated representative does not vote.

Sec. 46. 24 V.S.A. 8 2793c is amended to read:

§ 2793c. DESIGNATION OF GROWTH CENTERS

* * %

(b) Growth center designation application assistance.
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procesg in accordance with this subdivision (1). The members of the growth

center subgommittee shall be the members of the state board described under
subdivisions 2792(a)(1), (6), (7), (9), and (10) of thistitle and the member
designated by the\/ermont League of Cities and Towns under subdivision
2792(a)(8) of thistitl®, The growth center subcommittee shall elect achair
from among its members\ In carrying out its duties, the growth center
subcommittee shall have the Support of the staff of the department departments
of economic, housing; and commynity development and of the-ratural

resources-board environmenta quali

(2) After consultation with the growth\center subcommittee and the tand

use-panel-of-the-natural-resedreesboeard department of environmental quality,

include a checklist indicating the issues that should be addressed by th

municipality in planning for growth center designation. The manual shall
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settlement patserns, and an appropriate mix of uses within growth centers;

planning for infray

ructure, transportation facilities, and open space; avoiding
or mitigating impactsto important natural resources and historic resources; and
strategies for maintaining\the rural character and working landscape outside

growth center boundaries.

(e) Designation decision.

(3) Within A growth center designation decision of the state board under

subdivision (1) of this subsection may be appgid in accordance with chapter

220 of Title 10. However, within 21 days of a growth center designation under

subdivision (1) of this subsection, a person or entity tha\submitted written or

oral comments to the state board during its consideration of\the application for
the designated growth center may request that the state board r
designation. Any such request for reconsideration shall identify
finding of the state board for which reconsideration is requested and stete the

reasons why each such finding should be reconsidered. The filing of such

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED AND ASPASSED BY SENATE S.28
2011 Page 78 of 122

an\appeal of the designation until the state board renders its decision on the

recon&deration reguest, on which date the full period for filing an appeal shal

commencato run. On receipt of sueh areconsideration request, the state board

shall promptl\notify the applicant municipality of the request if that
municipality is ndk the requestor. The state board shall convene at the earliest
feasible date to consitier the request and shall render its decision on the request
within 90 days of the dat&on which the request was filed.

district commission and issuance of Act 250

(f) Review by land-usepanet

findings of fact and conclusions of |

. Subsequent to growth center

designation by the state board, an applicant municipality may submit arequest

for findings of fact and conclusions of law uRder specific criteriaof 10 V.S.A.

8 6086(a) to the tai applicable

district commission under chapter 151 of Title 10 fox consideration in

accordance with the following:

(2) The panel district commission shall notify al landowsers of land

located within the proposed growth center, entities that would be adgorded
party status befere-a-district-commission under 10 V.S.A. § 6085(c)(1){C) and

(D), and al owners of land adjoining the proposed growth center of a heariyg
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eff\cient means of providing adequate notice to persons potentialy affected
under %his subdivision. Persons notified may appear at the hearing and be
heard, as ay any other person who has a particularized interest protected by
10V-SA- chagter 151 of Title 10 that may be affected by the decision.

(3) The panegt district commission shall review the request in accordance

with and shall issue fidings of fact and conclusions of law under the
applicable criteriaof 10 WS.A. 8 6086(a) which are deemed to have been
satisfied by the applicant’ s stgmissions during the formal designation process,
any additional submissions, asw§| as associated municipal plan policies,
programs, and bylaws. Findings anad\conclusions of law shall be effective for a
period of five years, unless otherwise proyided. The panel district
commission, before issuing its findings and 8&pncl usions, may require specific
changes in the proposal, or regulatory changes by the municipality, asa
condition for certain findings and conclusions. These findings and conclusions
shall be subject to appeal to the environmental divisiongouncil pursuant to 10
\LSA- chapter 220 of Title 10 within 30 days of issuance.

(4) During the period of time in which a growth center dasignation
remainsin effect, any findings and conclusions issued by the paneb\district
commission or any final adjudication of those findings and conclusionS\shall

be applicable to any subsequent application for approval by athe district

VT LEG 263875.1



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED AND ASPASSED BY SENATE S.28
2011 Page 80 of 122

accordingXo the rules of the tand-use panel environmenta council, provided

the proposed development project is located within the designated growth
center.

(5) Inany application to adistrict commission under chapter 151 of
Title 10 for approval of ayroposed devel opment or subdivision to be located
within the designated growth\center, the district commission shall review
de novo any relevant criteriaof 1Q V.S.A. 8§ 6086(a) that are not subject to
findings of fact and conclusions of |2y issued by-thetand-usepanel pursuant to

this-section the proceeding under subdivision (3) of this subsection.

(6) The decision of the state board pulguant to this section shall not be

binding as to the criteria of 10 V.S.A. 8 6086(a)\n any proceeding before the

panel-or adistrict commission.

Sec. 47. 24 V.S.A. 8 4304 is amended to read:

§4304. PLANNING AND LAND USE MANUAL

environmental quality through its planning director shall prepare, mainkin, and

distribute from time to time to all municipalities a manual setting forth:
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b) The department of

envirogmental quality through its planning director shall, from time to time,

confer with interested persons with aview toward insuring the maintenance of

such manual 1y aform most useful to those regions and municipalities making

use of it.

Sec. 48. 24 V.S.A. 8§ 4464 is amended to read:

§4461. DEVELOPMENT REVIEW PROCEDURES
(@) Mestings.

(1) An appropriate municipal panel shall elect its own officers and adopt
rules of procedure, subject to this sectio\and other applicable state statutes,
and shall adopt rules of ethics with respect tdconflicts of interest. As of

February 1, 2012, an appropriate municipal panél that has not adopted rules of

procedure and ethics shall comply with those rul %\( ethics and procedure

adopted by the department of environmental quality pursuant to 3 V.S.A.

8 2877(b)(9).
(2) Meetings of any appropriate municipal panel shall be\aeld at the call

of the ehairperson chair and at such times as the panel may determiye. The
officers of the panel may administer oaths and compel the attendance

witnesses and the production of material germane to any issue under revi
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showiNg the vote of each member upon each question, or, if absent or failing to

vote, indicgting this, and shall keep records of its examinations and other
official actiony, all of which shall befiled immediately in the office of the clerk
of the municipality as a public record. For the conduct of any hearing and the
taking of any action, guorum shall be not less than a majority of the members
of the panel, and any acti§n of the panel shall be taken by the concurrence of a

majority of the panel.

Sec. 49. 24 V.S.A 8 4463ais added Yo read:

§ 4463a. COMPLETENESS OF APPLICATIONS

This section appliesto al devel opmen'k\(i ew applications before an

appropriate municipal panel under this chaptex\/ithi n 60 days of referral or

appeal of an application from the administrative ocher, or direct submission

of an application by the applicant to an appropriate m}'\pi pal pandl if suchis

otherwise authorized, the appropriate municipal panel shall\ssue a

determination of whether the application is complete, and faibe of the pandl

to issue such a determination within this period shall be deemed %sroval and

effective on the 61st day. The hearing and notice requirements of su&:ti ons

4464(a) and (b) of thistitle shall not apply to the panel’s determination an
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%ication isincomplete, it shall list each specific item that is missing and

DI‘O\%& the applicant a reasonable time to amend its application. A decision

under thi tion on whether an application is complete shall bein writing and

shall besenmthe applicant by certified mail.

Sec. 50. 24 V.S.A, § 4464(b) is amended to read:
(b) Decisions.

(D(A) The appropNate municipa panel may recess the proceedings on
any application pending subrijssion of additional information. The panel
should close the evidence prompNy after all parties have submitted the
reguested information. The panel sh¥|l adjourn the hearing and issue a
decision within 45 days after the adjourrinent of the hearing, and failure of the
panel to issue a decision within this period | be deemed approval and shall
be effective on the 46th day. Decisions shall be\ssued in writing and shall
include a statement of the factual bases on which th&appropriate municipal
panel has made its conclusions and a statement of the cogclusions. The
minutes of the meeting may suffice, provided the factual b and conclusions
relating to the review standards are provided in conformance

subsection.

(B) Notwithstanding any other provision of law, if an appropNate

municipal panel has not closed the evidence in the proceeding within 12%6\/5
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%&title, then the panel and the municipality shall be divested of jurisdiction

over the application, which shall be transferred immediately to the district

commissidn under 10 V.S.A. chapter 151 for the environmental district in

which the p&osed useislocated. The district commission shall then

promptly deter%. based on the application as filed, whether to approve,

approve with cond%(us, or deny the application under the applicable bylaw or

bylaws. In making this dstermination, the district commission shall have all

the same authority as would e appropriate municipal panel. A district

commission decision under this syubdivision (1)(B) shall be deemed adecision

of the appropriate municipal pand frem which jurisdiction was transferred and

shall be apped able and enforceabl e in thig same manner as any other decision

of that panel.

Sec. 51. 24V .S.A. 8 4470 is amended to read:

§4470. SUCCESSIVE APPLICATIONSAND APP S, REQUESTS FOR

RECONSIDERATION TO AN APPROPRIATE NICIPAL
PANEL

(&) An appropriate municipal panel shall reject a subsequent application for

ausethat isidentical or substantially similar to ause that was propo;for the

same property in aprior application on which afina decision was render
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gen and resolved. This prohibition shall not apply if the subsequent

apphu:ion is substantially changed, including substantial changes proposed to

address deficiencies in the prior application.

(b) An appxopriate municipal panel may reject an appeal or request for
reconsi deration without hearing and render a decision, which shall include
findings of fact, withig 10 days of the date of filing of the notice of appedl, if
the appropriate municipaNpanel considers the issues raised by the appellant in
the appeal have been decided\n an earlier appeal or involve substantially or
materially the same facts by or oNbehalf of that appellant. The decision shall
be rendered, on notice given, as in thg case of adecision under subdivision
4464(b)(3) of thistitle, and shall constittte a decision of the appropriate
municipal panel for the purpose of section 4471 of thistitle.

b)(c) A municipality shall enforce al decisi§ns of its appropriate
municipal panels, and further, the superior court, orthe environmental division
shall enforce such decisions upon petition, complaint or\gppeal or other means
in accordance with the laws of this state by such municipal iy or any interested

person by means of mandamus, injunction, process of contempt, or otherwise.
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§A476. FORMAL REVIEW OF REGIONAL PLANNING COMMISSION

DECISIONS AND MUNICIPAL PLANSAND AMENDMENTS

() Fonal review. A request for formal review of the sufficiency of an
adopted regioRa or municipal plan or amendment, or for formal review of the
decision of aregidpal planning commission with respect to the confirmation of
amunicipal planning'§ffort, or the decision relating to approval of amunicipa

plan, shall be to the regioRal-review-panel environmental council created under

section-4305-of-this titte-Aroguest for-formal review-shal-be 3 V.S.A. chapter

51, and filed within 21 days of adgption of the plan or amendment or the
decision.

(b) Standing. The following have stading to request formal review or
become parties to formal review conducted tader this section:

(1) aperson owning title to property affected by a decision of the
regiona planning commission who alleges that that \§ecision imposes on that
property unreasonable or inappropriate restrictions that §gnificantly impair
present or potential use under the particular circumstances o the case;

(2)(A) inthe case of aregiona planning commission dedision or a

regional plan or amendment, a municipality whose planning effort Ig the

subject of a decision by the regional planning commission, any other
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relona planning commission which adjoins the region;

(B) in the case of amunicipal plan or amendment, the regional

planning commission and any municipality or regional planning commission

which adjoins\the municipality;

(3) any agexcy, department, or other governmental subdivision of the
state owning property\or an interest therein within a municipality listed in
subdivision (2) of this subgection, and the agency of commerce and community
development;

(4) any 20 persons who by\signed petition allege that the aregiona

planning commission decision, if coXfirmed, will not be in accord with the

requirements of this chapter, and who oW or occupy real property located
within any combination of the following:
(A) any municipality whose planning &fort is the subject of the
decision by the regiona planning commission; or
(B) any municipality which adjoins a municipa|ity whose planning
effort is subject of the decision by the regional planning conymission;
(5) with respect to the sufficiency of an adopted or amented regional or
municipal plan, any 20 persons who by signed petition allege that the plan or

amendment is not in accord with the requirements of this chapter, and Who

own or occupy real property that, in the case of aregional plan or amendmgnt
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ad)Qin the region or, in the case of a municipal plan or amendment, is located

withirNthe area that includes the municipality and the adjoining municipalities;

(6)

amendment,

e regional planning commission or municipality whose plan,
decision is the subject of the request for formal review.
(c) Procedur . Notice of formal review shall be sent

by mail to the municijalities within the region, including any municipality

whose plan or amendmerX may be at issue, to the regional planning

commission, and to the agendy of commerce and community development and
shall be accompanied by a stat t of all reasons why the appellant believes
the plan or opinion to be in error and\all issues which the appellant believesto
be relevant. Within 30 days of receipt oNthe notice of formal review, the date
for ahearing shall be set and the environmerXal council shall publish notice of
the hearing in a newspaper of general circulation\in the applicable region and

any municipality whose plan or amendment may be\ issue, and shall provide

notice in writing of the hearing to individuals and orgari\zations that had
reguested notice from the regional planning commission unger section 4348

relating to the adoption of aregional plan and any other individyals or

organizations that request such notice. The appellant shall pay the §osts of

publication. The hearing shall be held within 45 days of receipt of the Notice

of formal review. Upon motion, for good cause shown, the panet
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regional oxmunicipal plan or amendment or the opinion with respect to
confirmation &f the municipal planning effort or approval of the municipal
plan. Theregiond, review panel shall be governed by the provisions for

contested cases in chapter 25 of Title 3.

determine:
(A) whether the plan contains te elements required by law;

(B) whether the plan is compatibleyvith the plans of adjoining

regions; and

(C) whether the plan is consistent with the\goal s established in

section 4302 of thistitle.

(2) With respect to formal review of aregional plannNag commission

decision on the confirmation of amunicipal planning effort, thecegie

revienpanet environmental council shall determine:
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A mhathaor tha maynicin Lo onoacad in antintino nlannina

progess that, within a reasonable time, will attain consistency with the goals
establighed in section 4302 of thistitle; and

R) whether the municipality is maintaining its efforts to provide
local funds fomunicipal and regional planning purposes.

(3) With respect to formal review of an adopted or amended municipal

plan or aregiona plakping commission decision on the approval or
disapproval of a municipal plan, the regiona-revienpanel environmental
council shall determine:

(A) whether the plan is\¢onsistent with the goals established in
section 4302 of thistitle;

(B) whether the plan is compatNole with its regional plan; and

(C) whether the plan is compatiblelvith approved plans of other
municipalitiesin the region.

(e) Stays.
(1) Thefiling of anotice of formal review shall ngt stay the effect of the

plan or the decision of the regional planning commission, uUNless so ordered by

the regiona+reviewpanel environmental council.

(2) If notice of formal review of the decision of aregional plgnning

commission to approve or disapprove a municipa plan isfiled prior toYna

adoption of the plan, the regienalreviewpanel environmental council shal
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Sec. 53. PERMIT PROCESS WORKING GROUP, REPORT TO

LEGISLATURE

No later than two years fr&m the date on which the department of

environmental quality (the depardnent) comes into existence, the department

shall initiate, conduct, and compl ete'®ach of the following:

(1) The department shall convene\a permit process working group (the

working group). The chair of the envi ronkntal council or his or her designee

shall be the chair of the working group. At | he following persons or

organizational interests shall be members of or repksented on the working

roup:

(A) The department’ s executive director or his or Rer designee.

(B) An employee of the department with substanti ak‘perience and

knowledge of the permit processes of the former department of enxi{onmental

conservation.
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sulstantial knowledge and experience with respect to chapter 151 of Title 10.

(D) The chairs of the house committee on fish, wildlife and water

resources ®nd the house and senate committees on natural resources and

enerqy, wh%av designate another member of their committees to participate

in the working QXUD.

(E) The Lﬁ‘e Champlain Regional Chamber of Commerce.

(F) The Vermont Homebuilders and Remodelers A ssociation.

(G) The Vermon&ssociation of Redltors.

(H) Vermont Busine;sfor Socia Responsibility.

(1) Associated Industries oV ermont.

(J) The Vermont Naturd R%X{C&S Council.

(K) The Conservation Law Foundztjon.

(L) The Vermont League of Cities ak\Towns

(M) The Vermont Planners Associ ation.

(N) Theland use center at Vermont Law Schogl.

(O) Smart Growth Vermont.

(2) The working group at a minimum shall:

(A) ldentify opportunities to merge and make identical th®criteria of

10 V.S.A. § 6086(b) and the standards and criteria of other environm and

land use permit and approval processes administered by the department an
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profection, create procedura efficiencies, and reduce or €liminate

redundancies. The working group shall develop recommended statutory

language.

(B) Sreate aproposed program for delegating authority under chapter

151 of Title 10§muni cipal governments with respect to devel opments and

subdivisions within dssignated growth centers under 24 V.S.A. § 2793c,

provided that the appropriate municipal panelsin the municipality operatein

accordance with chapter SékTitle 24 (municipal administrative procedure

act) and are certified by the dep§(ment’ splanning division. The working

group shall develop proposed requiréments for such a certification, including

training of panel members and rules okwcedure and ethics.

(C) The department may divide%\members of the working group

into subcommittees for the purpose of compl eting the tasks required by

subdivisions (A) and (B) of this subdivision (2).

(3) Based upon the working group process, submi draft |egisation that

at aminimum addresses the matters described in subdivissqs (2)(A) and (B)

of this section. This submittal shall be made to the house cor}(ttee on fish,

wildlife and water resources and the house and senate committee;o natural

resources and energy. The submittal also shall summarize the activitiesand
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émtorv revision.

* * * Sglaries of Environmenta Council * * *

Sec. 54. V.S.A. § 1013 is added to read:

§1013. ENVA\RONMENTAL COUNCIL

The annual §arv of the chair of the environmental council shall be the

same as fixed for magistrate under section 1003 of thistitle. The annuad

salary of each of the othé& members of the environmental council shall be

nine-tenths of the chair’'s Qgrv. The annual salary of the executive director

of the department of environmeittal quality shall be fixed by the council with

the approval of the governor.

Sec. 55. REPEAL

Thefollowing are repeal ed:

(1) 4V.S.A. 8§30(a)(1)(D) (environmental diWsion within superior

court).

(2) 4V.S.A 834 (jurisdiction; environmental divisio

(3) 4V.S.A. chapter 27 (environmental division).
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* % % achni A _nondnmon ol Ot ~f a DAicion * x %

e, 56. 10 V.S.A. § 552 isamended to read:
8§ 552\DEFINITIONS
Asuselin this chapter:
(1) “Agenrey—meansthe-ageney-of-natural-resourees “ Department”

means the departiyent of environmental quality or its duly authorized

representative.
* % *
(7) “Secretary”-meansthe secretary-of the-agency-of natural-resources o
* *

Sec. 57. 10 V.S.A. § 553 isamended to ¥gad:

§ 553. AGENCY DEPARTMENT

The ageney department is designated as the a\ pollution control agency for
the state—TFhe-secretary-or-the secretary’ s-duly-authd¢i zed-representative;
within-the-ageney; and shall perform the functions vesteq in the ageney

department, as specified in the following sections of this chypter.
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es “Department”

means the department of environmental quality or its duly authorized

(a) The office of legislative coundil is directed to make the following

statutory revisions:

(1) In3V.S.A. 882805 (environmentql permit fund), 2806 (Barnwell

potential liability fund), and 2808 (agency permNs):

(A) Revise all references to the secretary t§ be to the chair except

that, in the fifth sentence, the word “secretary’s” shalk& replaced with

“department’s.”

(B) Revise all references to the agency of natura r rcesto be to

the department of environmental quality.

(2) In3V.S.A. 8§2822(j) through (n) (fees), replace the terms “ ayency

of natural resources,” “agency,” and “secretary” with “department.”
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replace the term “department of environmental conservation” with

“dep ent” and replace the term “ secretary” with “ council.”

(4) W 3 V.S.A. 82828 (project scoping process):

(A) Replace the terms “ department of environmental conservation”

and “secretary” wWith the term “ department,” except that in subsection (), both

occurrences of “secreiary” shall be replaced with “executive director”;

(B) Delete, in the second sentence of subsection (b), the phrase “and,

if appropriate, the district c&di nator”:

(C) Delete, in the second sentence of subsection (c), the phrases “or

the district coordinator determines thgt” and “is required.”

(5) Recodify 3V.S.A. 8 2840 (wiNd enerqy generation; state lands) as

3V.S.A. §2872a

(6) In3V.S.A. §2873(q) (department of ®nvironmental conservation),

replace each reference to “ department of environmental conservation” with

“ department of environmental quality.”

(7) In10V.S.A. chapter 8 (geographic information), xevise al

references to the secretary of the agency of natural reﬁourcesk(efer to the

executive director of the department of environmental quality.

(8) In10V.S.A. chapter 19 (scenery preservation council):
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(B) Revise all references to the secretary of the agency of natural

resources YO refer to the executive director of the department of environmental

quality.

(9) In 10 WS.A. 88 554 through 584 (air pollution control):

(A) Revisedll references to the secretary, the secretary of natural

resources, and the agenc\\of natural resources to refer to the department of

environmenta quality.

(B) Delete “and judiciakreview” from the catchline of 10 V.S.A.

§ 562.

(10) In 10 V.S.A. § 703 (state nattyal resources conservation council),

revise the reference to the secretary of thegencv of natural resourcesto refer

to the executive director of the department of éxi ronmental quality.

(11) In10V.SA. § 753 (flood hazard areas), xevise the reference to the

secretary of the agency of natural resources to refer to the department of

environmental quality.

(12) In10V.S.A. § 6001, replace all occurrences of “ ary of

natural resources’ and “agency of natural resources’ with “ depar%ent of

environmental quality.”
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gh “ council.”

4) 1n 10 V.S.A. 8 6084(a), replace “the Vermont agency of natural

reﬁourcé\with “the department of environmental quality; the agency of

natural resou

(15) In 10\(.S.A. 88 6086, 6089, and 6091(d):

(A) Replaceal occurrences of “land use panel” with “council.”

(B) Replace al Weceurrences of “environmenta conservation

department” with “ departrré\( of environmental quality.”

(C) Replaceadl occuéqc&c of “environmental division” with

“council.”

(16) In10V.S.A. 88 8005 througn8014, 8017, and 8018:

(A) Reviseall referencesto the etary to refer to the director.

(B) Delete al references to the land usg panel.

(C) Revise dl references to the environmeital division to refer to the

environmental council.

(D) Reviseall references to an environmenta judde to refer to the

environmental council.

(E) Revisedl references to the agency of natural resources to refer to

the department of environmental quality.

(F) Delete al references to the natural resources board.
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with “the department’ s website.”

\\18) In10V.SA. § 8014:

) In subsection (a), replace “civil, criminal, or environmental

division of th&superior court” with “the council or the civil or crimind

division of the%@rior court.”

(B) In subsegtion (c), in thefirst sentence, after “judicial,” insert “or

quasi-judicial.”

(19) In10V.S.A. § 8501, replace al occurrences of “secretary of

natural resources’ with “ depar%ents of environmental quality, of fish and

wildlife, and of forests, parks and reteation.”

(20) In10V.S.A. 88 8503, 850% and (c) through (k), and 8505(b),

replace all occurrences of:

(A) “Secretary” with “department.”

(B) “Environmental division” with “envirdamental council.”

(C) “Environmenta judge’ with “envi ronm&l council.”

(D) “Natural resources board” with “ environmekl council.”

(21) In30V.S.A. §248(a)(4)(E):

(A) Replace “the agency of natural resources’ with “the

of environmental quality and the agency of natural resources each.”
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(b)\In addition to subsection (a) of this section, the office of legidative

counci I&i rected to make all additional revisions to the existing VVermont

Statutes Annoiated necessary to effect this act in accordance with the following

direction:

(1) When appligable, the terms “ environmental court,” “environmental

division,” “natural resourges board,” “land use panel of the natural resources

board,” “land use pandl,” “%(er resources pand of the natural resources

board,” “water resources panel,” \Qr “water resources board” in the Vermont

Statutes Annotated shall be replacedYy the term “ environmental council.”

(2) When applicable, the terms&retarv of natural resources,” “agency

of natural resources,” and “department of en\ironmental conservation” and all

references to such secretary, agency, and departigent shall be replaced by the

term “ department of environmental quality,” except\hat:

(A) If the subject matter isthe rulemaking a}mritv of such

secretary, agency, or department, then the replacement ter al be

“environmental council.”

(B) If the subject matter refers to the position of the secredary of

natural resources specifically, as opposed to referring to the secretary &8s a

proxy for the agency of natural resources, then:
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enXironmental council” if the subject matter involves day-to-day

adm%etration or participation on a group, board, or commission other than the

envi ron%ntal council.

(iN. The replacement term shall be “ environmental council” if the

subject matter invelves providing overall direction or setting policy.

(C) If the sukject matter clearly relates to the authority, functions, or

programs of either thed tment of fish and wildlife or of forests, parks and

recreation, the replacement | not be made.

(3) When applicable, the f&llowing definitions shall be inserted into

chapters, subchapters, or sections refrring to the former agency of natura

resources and department of environm conservation:

(A) “Council” meansthe enviro%ental council created under

chapter 51 of Title 3.

(B) “Department” means the department of environmental quality

created under chapter 51 of Title 3 or its duly authoriArepresentative.

Sec. 60. TRANSITION AND IMPLEMENTATION

(a) Continued jurisdiction over appeals. Notwithstanding the repeal of its

jurisdictional authority to hear appeals of acts or decisions of the}stri ct

commissions, district coordinators, and the secretary of natural resourcss or

under chapter 117 of Title 24, the environmenta division shall continue to
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pxidinq beforeit as of February 1, 2012 if, with respect to such act or appedl,

mediaNon or discovery has commenced, a dispositive motion has been filed, or

atrial hasYegun.

(b) Existing rules. All rules adopted by the natural resources board and the

department of enWronmental conservation prior to February 1, 2012 shall be

deemed to be rules&pted by the environmental council and the department

of environmental quality ®nd shall remain in effect until amended or repealed

by the environmental counci

(c) Pending rules. Notwithstanding the repeal of its enabling authority, the

water resources panel shall conti n@; exist and have jurisdiction with its

preexi sting membership to complete iéonsi deration of any proposed rulesfor

which, by February 1, 2012, the period fo&bmitti ng public comments has

been completed. Upon adoption, all such rules $hall be deemed to be rules

adopted by the environmental council and shall re&n in effect until amended

or repealed by the environmental council.

Sec. 61. APPROPRIATIONS; POSITIONS; INITIAL A INTMENT OF
ENVIRONMENTAL COUNCIL; SUPERVISION
TRANSITION

(a) Effective February 1, 2012, the following positions are transf to

the environmental council and department of environmental quality:
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\(2) The chair and all reqular employees of the natural resources board.

(3)\TI'he secretary and deputy secretary of natura resources, the

commissiones of environmental conservation, all reqular employees of the

agency of naturaNresources central office and administrative services

division, the depar%ent of environmental conservation, and the division of

geology and mineral r rces, and any other reqular employees of the agency

of natural resources who ak(uot employees of the departments of fish and

wildlife or of forests, parks anBecreation.

(b) Effective February 1, 2012,\ach of the following is transferred to the

environmental council and department of environmental quality:

(1) Except for appropriations and fu\ds specifically of the departments

of fish and wildlife or of forests, parks and recr&ation, all appropriations and

funds associated with the agencies, department, entities, and employees

described in subdivisions (a)(1) through (3) of this seﬁbon, including wages,

personal service expenses, and operating expenses.

(2) Except for property that is specifically of the departiyents of fish

and wildlife or of forests, parks and recreation, all property of tr;genci es,

departments, and entities described in subdivisions (a)(1) through (3%{ this

section.
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(1) The chair and members of the environmental council shall occupy

owing positions transferred to that council by this act: the former chair

of the r%ral resources board and the two environmental judges.

(2) Th&executive director of the environmenta council shall occupy

the position of%eformer commissioner of environmenta conservation.

(3)_The departynent of environmental quality’s director of state land use

pursuant to 3 V.S.A. 8 2802(b) shall occupy the position of the former

executive director of the nathyral resources board.

(4) The department of e&ronmental quality’ s director of planning

pursuant to 3 V.S.A. 8 2877 shd Ikcupv the position of the former director of

policy, requlatory, and legislative aff%of the agency of natural resources.

(5) The counsel appointed pursuant t§ 3 V.S.A. § 2287(b) shall occupy

the position of the former general counsel of th& natural resources board.

(6) The department’s chief envi ronmentaléunsel pursuant to 3 V.S.A.

§ 2281 shall occupy the position of the former qener&punsel to the agency

of natural resources.

(7) The positions of natura resources board associate gegeral counsel

for enforcement and permit compliance officer are transferred to t

department of environmenta quality’s division of environmental en%cement,

the position of one other natural resources board associate general counseNis
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pasition of athird natural resources board associate general counsel is

tran§ﬁrred to the environmental council to be a staff person appointed under

3 V.S.A.R287(b).

(8) %counci I’ s two staff scientists appointed pursuant to 3 V.S.A.

8 2287(b) shall upy the two positions of environmental division law clerk,

and the positions shall be reclassified accordingly.

(9) One natural respurces board administrative secretary and the

environmental division's coiyt manager and case manager are transferred to

the environmental council to St}oort its quasi-judicial and other proceedings.

(10) The position of executiv® assistant to the secretary of natural

resources shall become the position o&retarv to the chair of the

environmental council.

(11) The position of private secretary to e commissioner of

environmental conservation shall become the po%vn of secretary to the

department’ s executive director.

(12) One natural resources board administrative secigtary position is

transferred to the department’ s division of environmental en%cement to be

an environmental enforcement officer, and the position shall be&assified

accordingly. This position shall be in addition to al environmental

enforcement officer positions in existence as of November 1, 2010.
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munity development is transferred to the department of environmental

qua}y’ s planning division to coordinate the division' s outreach to and work

with othexstate agencies and regional and local entities and to assist in the

division’ spkvision of training and technical assistance to municipal

commissions and\boards.

(14) The po§ons of deputy secretary of natural resources, private

secretary to the secretar\\of natural resources, commissioner of fish and

wildlife, and commissi oneN forests, parks and recreation are €liminated.

(d) Asof July 1, 2012, an\knai ning positions of the former

environmental division and natural urces board not included in

subsection (c) of this section are diminated. The environmental council may

continue those positions in existence thro&h June 30, 2011, asit may deem

necessary to support the completion of work by\the former environmental

division and natural resources board under the tr&tion for which this act

provides.

(e) Notwithstanding 3 V.S.A. § 2004, any position shal\be recreated

effective February 1, 2012 if the position was in existence as\o\November 1,

2010, is described in subsection (c) of this section, and was abo@ed or

eliminated prior to February 1, 2012 by action other than an act of the\general

assembly. Thisrecreation shall apply regardless of whether the position
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ironmental enforcement officer positions of the department of

en\mumental conservation.

(f)_ BWJuly 15, 2011, the governor, speaker of the house, and president pro

tempore of%e senate shall appoint the members of the environmental

appoi ntments comittee created under 3 V.S.A. § 2821(b).

(a)_No later than'$eptember 1, 2011, the environmental appointments

committee shall provi%he governor with alist of recommended applicants

for appointment as the chair\and members of the environmental council in

accordance with 3 V.S.A. § 282X(b). No later than October 1, 2011, the

governor shall appoint the chair and\members of the environmental council

from thelist provided by the envi ronn%qtal appoi ntments committee. Each

such appointment shall be subject to sena&onfirmation during the

subsequent legislative session. The period bet October 1, 2011 and

February 1, 2012 shall be added to the initia terms\of the chair and the

council members as provided under 3V.S.A. § 2821%\ During this period:

(1) The environmental council shall appoint an exec\tive director of the

department of environmental quality.

(2) Asit deems reasonably necessary to effect the transitiom\under this

section, the environmental council shall have authority to reorganize,

reclassify, recruit, and appoint personnel for positions transferred to it and\the
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s0bj ect to subsection (c) of this section and shall continue after February 1,

2012.

(3)\T'he environmental council shall take all actions necessary to assure

the del eqatb\to the department of environmental quality of federal programs

previoudy adn%@ered by the department of environmental conservation.

(4) The envirogmental council shall have the authority to direct the

agency of natural resourses, the department of environmental conservation,

and the natural resources board to take such actions as the environmenta

council deems reasonably nec&\rv to effect the transition under this section.

The environmental council shall hawe the same authority to direct the

environmental division to take admi né&ative or other nonjudicial action, but

only insofar as necessary to effect the transi§jon.

(h) With respect to the state' s office com@ in Waterbury, effective

February 1, 2012 the environmental council shal&pupv such office space as

it requires in the center building, the executive directorshall occupy the office

of the former commissioner of environmental conservatiorNn the One South

building, and the secretary of natural resources shall occupvk office of the

former commissioner of fish and wildlifein the Ten South buildin
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ii act shall take effect on February 1, 2012, except that:

(1)

. 60 (transition and implementation) and 61 (appropriations,

positions, initial cosncil appointment, supervision of transition) of this act and

this section shall take%&on passage.

(2) InSec. 5,3 V.SA. 87281(b) through (f) (appointment of

environmental council) shall take effectsn July 1, 2011 to the extent

necessary for implementation of Sec. 61 of thiSwct.

(3) Sec. 30 (changesto Act 250 presumpti (mte) shall take effect

on February 1, 2013.

(4) In Sec. 31, 10 V.S.A. § 6086b(1) through (8) (permit consoNdation)

shall take effect on Febriary 12013

* * * Environmental Division, Superior Court * * *

Sc. 1.
[ Deleted]

“Sae purpose of Secs. 2 (environmental divison; magisirate) and 3 (access
to informeeg) of this act, which enhance the environmental division of the
superior courtMsion), is to increase the speed and accessibility to the
public of appeals before Thesdivision by reducing discovery, requiring parties
to exchange relevant information Drekece hearings, and adding a magistrate to

help expedite proceedings in a mnneﬁ'ﬁau;w\esweii consideration to the
needs of pro se litigants and to supply the division Wit an additional judicial

appointee who may decide noncomplex cases and, in Mmatters, may

S-100L—EMVLRONMENTAL-DLASLON
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(2) environmental magistrate shall be appointed to perform duties

that relate&olelv to matters in the environmental division and that are
authorized b\rule or an environmental judge. An environmental magistrate
may be so auth&ized to perform one or more of the following:

(A) Ca;manaqement,

(B) Issuin}a decision on a procedural issue that does not dispose of
amatter. including iss\xgmce of a scheduling order and managing discovery.

(®) Determi}nq whether appeals should be consolidated or
coordinated pursuant to 10\.S.A. § 8504(q).

(D) Determining whsther a matter should be referred for alternative
dispute resolution.

(E) Conducting alter natiWe dispute resolution.

(F) Issuing a recommended decision on the merits of any matter
subject to review and approval by a?\environmental judge. Prior to such
review and approval, the recommended aecision shall be served on all parties,
and all adversely affected parties shall ha\e an opportunity to file exceptions
and present briefs and oral argument to\he environmental judge on the
recommended decision.

(G) Issuing a final decision on the its of a matter that an
environmental judge determines is not complex anc\does not involve guestions
of facts or law the determination of which is I?kelv to have significant
precedential effect.

(c) An environmental judge and an environmental mixgistrate shall be an

(1) An environmental judge shall be nominated, appoiNted, confirmed,
paid, and retained, and shall receive all benefits in the manneN\of a superior
judge.

(2) An environmental magistrate:

(A) Shall be nominated, appointed, confirmed, and retain
manner of a superior judge;

in the
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\e (B) Shall be an exempt employee of the judicial branch, subject to the
coNge of judicial conduct;

(C) Shall devote full timeto hisor her duties; and

) Shall be compensated in the same manner as other magistratesin

the judicial

(d) An enWronmental judge and an environmental magistrate shall be
appointed on AprN, 1, for a term of six years or the unexpired portion thereof.

(e) Evidentiary proceedings in the environmental division shall be held in
the county in which aNor a portion of the land which is the subject of the
appeal islocated or whergthe violation is alleged to have occurred, unless the
parties agree to another losation; provided, however, that the environmental
tudge division shall offer expdeditious evidentiary hearings so that no such
proceedings are moved to anothd& county to obtain an earlier hearing. Unless
otherwise ordered by the court, alNgonevidentiary hearings may be conducted
by telephone or video conferencing U\ing an audio or video record. If a party
objects to a telephone hearing, the division may require a personal
appearance for good cause.

(f) [Repealed]

(g) The supreme court may enact rules and
with this chapter to govern the operation of the
proceedings in it. In adopting these rules, the supr
the rules provide for:

elop procedures consistent
vironmental division and
court shall ensure that

(1) expeditious proceedings that give due considerayon to the needs of
pro selitigants,

(2) the ability of the judge to hold pretrial conferences by t8ephone;

of Civil
[l and

(3) the use of scheduling orders under the Vermont Rul
Procedure in order to limit discovery to that which is necessary for a
fair determination of the proceeding; and

(4) the appropriate use of site visits by the presiding judge or magistre

COUTOrUTT.

Sec. 3. 4V.SA. 81004 isamended to read:
8§1004. ACCESSTO INFORMATION

(a) Inconnection with any evidentiary proceedings under 10 V.SA. chapter
201 ofTFitHe—10 (environmental law enforcement) or 220 (consolidated
environmental appeals), each party shall provide all other parties with all
written statements and information in the possession, custody, or control of the
party relative to the violation, including any technical studies, tests and
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reports, maps, architectural and engineering plans and specifications,
drawings, graphs, charts, photographs, and other data compilations from
which information can be obtained, the names and addresses of the party’s
witnesses, and any other information which the environmental division deems
necessary, in its sole discretion, to a fair and full determination of the
proceeding.

(b) No other discovery or depositions, written interrogatories or requests
to admit shall be permitted except that which s the environmental division
deems necessary, in its sole discretion, for a full and fair determination of the
proceeding.

* * x Act 250; District Commissioners; Ethical Sandards* * *
Sec. 4. 10 V.S A. § 6026 is amended to read:
8 6026. DISTRICT COMMISS ONERS

* * *

(c) Members shall be removable for cause only, except the ehaiman chair
who shall serve at the pleasure of the governor.

* * %

(e) The chair and members of a district commission shall comply with the
following ethical standards:

(1) Theprovisionsof 12 V.SA. 8 61 (disgualification for interest).

(2) The chair and each member of a district commission shall conduct
the affairs of his or her office in such a manner as to instill public trust and
confidence and shall take all reasonable steps to avoid any action or
circumstance that might result in any one of the following:

(A) _Undermining his or her independence or impartiality of action.

(B) Taking official action on the basis of unfair considerations.

(C) Giving preferential treatment to any private interest on the basis
of unfair considerations.

(D) Giving preferential treatment to any family member or member
of hisor her household.

(E) Using his or her office for the advancement of personal interest
or to secure special privileges or exemptions.

(F) Adversdy affecting the confidence of the public in the integrity of
the district commission.
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(f) As soon as practicable after grounds become known, a party may move
to disqualify a district commissioner from a particular matter before the
district commission.

(1) The motion shall contain a clear statement of the specific grounds
for disgualification and when such grounds wer e first known.

(2) On receipt of the motion, the district commissioner who is the
subject of the motion shall disqualify himself or herself or shall refer the
motion to the chair of the board. The chair of the board may disqualify the
district commissioner from the matter before the district commission if, on
review of the motion, the chair determines that such disqualification is
necessary to ensure compliance with subsection (€) (ethical standards) of this
section.

(3)_On disqualification of a district commissioner under this subsection,
the chair of the board shall assign another district commissioner to take the
place of the disgualified commissioner. The chair shall consider making such
an _assignment from among the members of the same district commission
before assigning a member of another district commission.

(g) For one vear after leaving office, a former appointee to a district
commission shall not, for pecuniary gain:

(1) Be an advocate on any matter before the district commission to
which he or she was appointed; or

(2) Be an advocate before any other public body, or the general
assembly or its committees, regarding any matter in which, while an
appointee, he or she exercised any official responsibility or participated
personally and substantively.

* * * Party Satus, Sanding to Appeal * * *
Sec. 5. PARTY STATUSAMENDMENTS, PURPOSE

The purpose of Secs. 6 (party status) and 7 (person aggrieved) of this act is
to correct the overly rigorous application of existing standards for party status
and standing to appeal exemplified by the decision of In re Pion Sand and
Gravel, No. 245-12-09 Vtec (July 2, 2010), and to assure that future decisions
properly apply these standards. To determine standing, the Vermont supreme
court has applied an analysis used by the federal courts under Articlelll of the
United Sates Constitution. Parker v. Milton, 169 Vt. 74 (1998). In addition,
Vermont statutes establish who may be a party. For the purpose of 10 V.SA.
88 6085(c)(1)(E) (party status; adjoining property owner; other persons) and
8502(7) (person aggrieved), establishing status as a party or “person
agarieved” is distinct from a merits determination. A person need not prove
the merits of a claim in order to participate or appeal, but rather need only
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demonstrate a reasonable possibility of injury to a particularized interest. The
subdivisions amended in Secs. 6 and 7 of this act shall be applied consistently
with this purpose.

Sec. 6. 10 V.SA. §6085(c) isamended to read:

(c)(1) Party status. In proceedings before the district commissions, the
following persons shall be entitled to party status:

* * %

(E) Any adjoining property owner or other person who has alleges
an injury to a particularized interest protected by this chapter that may be
affected-by—an—actor—decision—by—a—districtcommission attributable to a
proposed development or subdivision. |If such an allegation is disputed, the
person need only demonstrate that there is a reasonable possibility of injury to
a particularized interest.

Sec. 7. 10 V.SA. 8 8502(7) isamended to read:

(7) “Person aggrieved” means a person who alleges an injury to a
particularized interest protected by the provisions of law listed in section 8503
of thistitle, attributable to an act or decision by a district coordinator, district
commission, the secretary, or the environmental division that can be redressed
by the environmental division or the supreme court. If such an allegation is
disputed, the person need only demonstrate that there is a reasonable
possibility of injury to a particularized interest.

* * * Recorded Hearings; Pilot Project; Act 250 * * *
Sec. 8. ON THE RECORD PILOT; FINDINGS, PURPOSE

(a) The purpose of Secs. 9 (appeals on the record) and 10 (prospective
repeal; report) of this act is to establish a pilot project to test the use of
recorded hearings by the Act 250 district commissions that, on appeal to the
environmental division, will be subject to a review on the record (OTR) rather
than a de novo hearing.

(b) There is disagreement on the use of OTR for appeals to the
environmental division from decisions of the district commissions. On the one
hand, proponents of OTR argue that, in the case of Act 250, OTR will ensure
the primacy of the district commissions in making the decisions and, in cases
that are likely to be appealed, avoid duplicative expenditure of time and
resources resulting from presenting, on appeal, expert and witness testimony
and other evidence already presented. Proponents also argue that OTR
enhances citizen participation because a record preserves citizen input before
the district commissions and the district commissions are more accessible to
citizens than a court. On the other hand, skeptics of OTR argue that it will
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result in an overly formal district commission process that will harm citizen
participation and increase the cost and time of all district commission
proceedings in order to benefit those that are appeal ed.

(c) The pilot project authorized by this act is intended to test whether OTR
can be implemented in a manner that results in the benefits asserted by
proponents without the negative impacts raised by skeptics. To this end, it is
important that district commissions participating in the project limit recorded
proceedings to matters that are likely to be appealed, assure that recorded
proceedings are run in the same informal and citizen-friendly manner as other
district commission proceedings, make all efforts to resolve and narrow issues
for hearing, and assure adequate time and information for all partiesto have a
fair opportunity to prepare for the hearing.

Sec. 9. 10 V.SA. §6085ais added to read:
8 6085a. APPEALSON THE RECORD

(a) The districts no. 1, 4, and 5 environmental commissions may hold
on-the-record hearings on the motion of any party or on its own motion. Any
motion or decision to hold on-the-record hearings shall be made as early as
possible during the course of an application and prior to convening a hearing
on the merits. Notwithstanding subdivision 6001(4) of this title, for the
purpose of this section, “ district commission” shall mean the district no. 1, 4,
or 5 environmental commission.

(b) Thedistrict commission shall schedule a prehearing conference in each
matter in which on-the-record hearings may be held to:

(1) determine whether on-the-record hearings shall be held;
(2) narrow and specify all issues for hearing;

(3) establish a fair and adequate schedule for all parties to prepare
submissions of information; and

(4) establish a schedule for and the order of a hearing.

() The district commission may hold on-the-record hearings if it
determines that:

(1) the application raises issues that are likely to be contested and
appealed;

(2) on-the-record hearings are likely to result in significant cost and
time savings,

(3) on-the-record hearings would assure complete information and
argument for the district commission’s consideration;
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(4) on-the-record hearings will not unnecessarily burden the parties;

and

(5) on-the-record hearings will not significantly deter citizen
participation and the ability of parties to participate pro se.

(d) Ina casein which a district commission decides to hold on-the-record
hearings:
(1) The district commission may request that the parties engage in

alternative dispute resolution in an effort to resolve or narrow issues before
the district commission.

(2) The district commission shall assure that all parties and the district
commission have adequate information in sufficient time to address issues
before the district commission.

\aiﬁ) The district commission shall require each participating party to
provi e district commission and all other parties with each of the

following:

(i) Writt tements and information in the possession, custody,

or control of the party. \Z
(i) Technical studies, t nd reports, maps, architectural and

engineering plans and specifications, d%i-ngs, site plans, graphs, charts,
photographs, and other data or data compilations which information can
be obtained.

(iii) The names and addresses of the party’ s witn

(iv) Summaries of all proposed testimony.

(A) The district commission shall reguire each participating party to
provide the district commission and all other parties with each of the

following:

(i) Written statements and information in the possession, custody,
or control of the party.

(i) Technical studies, expert reports including the basis and
reasons for each opinion, tests and reports, maps, architectural and
engineering plans and specifications, drawings, site plans, graphs, charts,
photographs, and other data or data compilations from which information can
be obtained.

(iii) The names, addresses, and telephone numbers of the party’'s

witnesses.
(iv) Fair and accurate summaries of all proposed testimony.
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(V) The curriculum vitae of each expert witness, including a list of
all other casesin which, during the previous four years, the witness testified as

an expert.

(B) The district commission may require each participating party to
provide the district commission and all other parties with one or more of the
following:

(i) Prefiled testimony.
(ii) Memoranda concerning any issue in controversy.

(iii) Particular information that a party may request by written

questions.

(iv) Any other information that the commission deems necessary to
afair and full determination of the proceeding.

(C) The provisions of this subdivision (2) shall be in addition to the
provisions of 3 V.SA. 8§88 809, 809a, and 809b.

(3) The district commission shall make every reasonable effort to
maintain the procedural informality characteristic of district commission
proceedings that are not on-the-record. There shall be flexibility in allowing
the introduction of evidence. The district commission shall ensure that all
hearings, conferences, and requirements for prehearing submissions are in
keeping with the citizen-run and citizen-served process under this chapter, and
due consideration and respect shall be given to the needs of all applicants,
parties, and pro se parties.

(4) Thedistrict coordinator for the district commission shall provide pro
se parties with reasonable assistance on procedur e before the district
commission.

(e) The district commission shall cause on-the-record hearings to be
recorded by video. Such recordings shall be at the expense of the board. The
board shall provide training and education opportunities, and legal counsel as
appropriate, to enable district commissioners to preside successfully at
on-the-record hearings.

(f) Notwithstanding sections 6089 and 8504 of this title, there shall be no
appeal of a district commission’s decision on whether to hold on-the-record

hearings.

(g) _Notwithstanding subsection 8504(h) of this title, in a matter in which a
district commission has elected to hold on the record hearings under this
section, the appeal of a decision of the district commission shall be reviewed
on the record prepared by the commission. In such an appeal:
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(1) Therecord shall consist of the video recording of the hearing and all
documents and materials reviewed or considered by the district commission.
The district commission shall forward the record to the environmental division
within 20 days of the date the district commission receives the notice of appeal.

(2) The appdllant shall bear the burden to demonstrate that the district
commission committed reversible error.

(3) No objection that has not been urged before the district commission
may be considered by the environmental division, unless the failure or neglect
to _urge such objection shall be excused because of extraordinary
circumstances.

(4) The findings of the district commission with respect to questions of
fact, if supported by substantial evidence on the record as a whole, shall be
conclusive.

(5)  The environmental divison may reverse district commission
conclusions or decisions only if they are arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law.

Sec. 10. PROSPECTIVE REPEAL; REPORT

(a) 10 V.SA. § 6085a (appeals on the record) shall be repealed on July 1,
2016, except that the section shall remain in effect for an application for a
permit under 10 V.SA. chapter 151 if prior to that date:

(1) The application was filed with the district no. 1, 4, or 5
environmental commission and deter mined to be complete; and

(2) With respect to the application, a motion for on-the-record hearings
was filed or the district commission determined to hold on-the-record hearings
under that section.

(b) With respect to the implementation of 10 V.SA. § 6085a (appeals on the
record), the natural resources board shall submit annual reports by
January 15 of each vear that 10 V.SA. 8 6085a is in effect. In addition, the
natural resources board shall submit an evaluation report by January 15, 2014
and a further evaluation report by January 15, 2016. The evaluation report
shall be combined with the annual report for the same year.

(1) Each report shall be submitted to the house committee on fish,
wildlife and water resources and the house and senate committees on judiciary
and on natural resources and energy.

(2) The evaluation reports shall provide a guantitative and gualitative
assessment of the use of on-the-record hearings, including the timeliness and
manageability of the overall process, any effects on public participation, party
feedback, any additional resource demands or efficiencies, and whether to
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incorporate or make more use of alternative dispute resolution methods,
including intervenor funding, community stakeholder process, and mediation.

(3) The annual reports shall detail the range of projects for which there
were on-the-record hearings, the districts in which the hearings were held, the
time required and the outcome of completed commission hearings, whether
appeals were taken, and if so, by which party, and the time required for the
outcome of appellate proceedings befor e the environmental division.

Sec. 11.  AGENCY OF NATURAL RESOURCES RECORD REVIEW,
REPORT

On or before January 15, 2013, the secretary of natural resources shall
submit a report to the house committee on fish, wildlife and water resources
and the house and senate committees on natural resources and energy on how
the secretary might implement on-the-record (OTR) appeals of acts or
decisions of the secretary and on affording deference on appeal to those acts
or decisions. Such report shall:

(1) Provide data on the number of appeals from those acts or decisions
during the preceding three years that went to hearing on the merits and the
amount of staff time necessitated by each such appeal.

(2) Detail the changes that the secretary would propose or deem
necessary within the agency of natural resources to effect OTR appeals such as
revisions to notice requirements or conduct of hearings, preparation of the
record, or establishment of internal administrative hearings.

(3) Set out what specific standards of deference, if any, the secretary
proposes should apply on appeal of his or her acts or decisions; what internal
changes to the agency, if any, should be implemented to support use of those
standards; and the extent to which OTR appeals are necessary to effecting one
or more of the proposed standards.

(4) Provide the secretary’'s recommendations and reasons for those
recommendations.

Sec. 12. NATURAL RESOURCES BOARD; REPORT; CLIMATE CHANGE;
SPRAWL; CUMULATIVE IMPACTS

On or before January 15, 2013, the chair of the natural resources board
shall submit a report to the house committee on fish, wildlife and water
resources and the house and senate committees on natural resources and
energy with recommendations for improving the provisions of and process
under 10 V.SA. chapter 151 (Act 250) with respect to: the issue of climate
change due to anthropogenic global warming; preservation of Vermont’'s
settlement pattern of concentrated settlements surrounded by rural countryside
and prevention of sprawl and the related loss of agricultural soils and
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forestland; and enhancement of the ability of Act 250 to address the
cumulative effects of development over time. Prior to submitting this report,
the chair shall consult with other state permitting officials, including
representatives of the agencies of agriculture, food and markets, of commerce
and community development, of natural resources, and of transportation;
municipal permitting officials; and members of the public through public
meetings, use of the Internet, and other forms of outreach.

n JUDICIARY POS TION; APPROPRIATION
For the purpo . 2 of this act (environmental division; magistrate):

(1) The position of envi tal magistrate is created within the
judicial branch.

(2) For fiscal year 2013, the sum of $125,000.00 is
judiciary from the general fund.

. EFFECTIVE DATES, IMPLEMENTATION
(a) This e and Secs. 1, 3-8, and 10-12 of this act shall take effect on

passage.

(b) Sec. 9 (appeals on the recor | take effect on July 1, 2012. Asof
the effective date of this Sec. 14, the natur ces board shall commence
planning and training of district commissions for im\lp'aﬂeutation of Sec. 9.

(c) Secs. 2 (environmental division; magistrate) and 13 (judicl sition;
apnranriation) of this act shall take effect on July 12012

Sec. 13. JUDICIARY POSTION; APPROPRIATION

The establishment of one new exempt position in the judicial branch of state
government—environmental division staff attorney—is authorized in fiscal
year 2013. This position shall be converted from an existing law clerk position
within the judicial branch. The job duties of the environmental division staff
attorney shall be within the environmental division of the superior court and
shall include: researching legal issues; drafting legal memoranda; screening
and management of division caseload with special attention to complex cases
and division backlogs, and supervising law clerks and interns.  For the
pur pose of this section, the sum of $60,000.00 is appropriated to the judiciary
from the general fund for fiscal year 2013.

Sec. 14. EFFECTIVE DATES IMPLEMENTATION

(a) This section and Secs. 3-8 and 10-12 of this act shall take effect on
passage.
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(b) Sec. 9 (appeals on the record) shall take effect on July 1, 2012. As of
the effective date of this Sec. 14, the natural resources board shall commence
planning and training of district commissions for implementation of Sec. 9.

(c) Sec. 13 (judiciary position; appropriation) of this act shall take effect
onJuly 1, 2012.
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