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H.730

Introduced by Representative Botzow of Pownal

Referred to Committee on

Date:

Subject: Commerce and trade; consumer protection

Statement of purpose: This bill proposes to regulate marketing and conduct of
charitable sales promotions (cause-related marketing); to clarify liability for
failureto follow disclosure requirements in home solicitation sales on credit; to
regulate the transfer of structured legal settlements; to modify the scope of
regulation of children’s products under the consumer fraud chapter; to regulate
unsolicited goods or services provided to businesses; and to regulate loyalty,

award, or promotional gift certificates and Internet loan transactions.

An act relating to miscellaneous consumer protection laws

It is hereby enacted by the General Assembly of the State of Vermont:

T::A FTON
The office islative council shall redesignate 9 V.S.A. chapter 65 asa
new 9 V.SA. chapmweﬁi gnate the sections | ocated within the

current 9 V.S.A. chapter 65, sections 2481 t

2492, as new sections 2381

through 2392 to be located within the new 9 V.S.A. chapter Il references
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é&ute shall be redesignated to reflect the changes in this section.

\9 V.S.A. chapter 63, subchapter 5 is added to read:

Subchapter 5. Cause-Related M arketing

§2481a. DENNITIONS

[n this chapter:

(1) “Commercigl coventurer’’ means a person who for profit is regularly

and primarily engaged inNrade or commerce in this state other than in

connection with therais nq\O\funds for charitable purposes and who represents

to the public that an amount per\mit of goods or services purchased or used by

the public or an amount based on ag&egate purchases or use by the public will

benefit a charitabl e organization or ch%abl € purpose.

(2) “Charitable sales promotion’’ meaxs an advertising or sales

campaign conducted in this state by a commeéd coventurer in whichitis

represented to the public that an amount per unit Aoods Or services

purchased or used by the public or an amount based on\qqreqate purchases or

use by the public will benefit a charitable organization or>$aritabl € purpose.

§ 2481b. DISCLOSURE AT POINT OF SALE

Every commercia coventurer shall disclose the following informRation in a

clear and conspicuous manner at the point of sale of any goods or serviges that

are the subject of a charitable sales promotion:
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benefit from the charitabl e sales promotion;

) The amount per unit of goods or services purchased or used that will

benefit h\charitabl e organization or purpose or, if not known, the estimated

amount, in %ﬁer case expressed as adollar amount or a percentage of the

amount paid fome purchase or use, except that if the amount is based on

aggregate purchases o¢ use, that amount and how it will be calculated shall be

disclosed:;

(3) Any maximum or uaranteed minimum amount that will benefit the

charitabl e organization or purposg; and

(4) The Internet website adckss where the disclosures required by

section 2481c of thistitle are posted Wﬁ\a statement such as, “ For more

information on this promotion, go to [website address].”

§ 2481c. DISCLOSURE ON WEBSITE

Every commercia coventurer shall disclose the t&llowing information in a

clear and conspicuous manner on an Internet web paq)that is hyperlinked to

the home page of the commercial coventurer with adescri\pk(on that reasonably

informs the visitor that the details of the charitable sales pror&on can be

accessed there:

(1) The name, address, tel ephone number, and website of the

commercial coventurer;
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oranization or a description of the charitable purpose, as applicable, that will

ben;\from the charitabl e sales promotion;

(3) W description of the goods or services that are the subject of the

charitabl e salég promotion;

(4) The ngraphic location of the charitable sales promotion and, if

applicable, that the}qmoti on is conducted online.

(5) The amount p§\unit of goods or services purchased or used that will

benefit the charitable organi

ion or purpose or, if not known, the estimated

amount, in either case expressed

adollar amount or a percentage of the

amount paid for the purchase or use,

cept that if the amount is based on

aggregate purchases or use, that amount

d how it will be calculated shall be

disclosed:;

(6) Any maximum or guaranteed minimuRa amount that will benefit the

charitable organization or purpose;

(7) Thedates of the charitable sales promotion;

(8) Thedate by which the benefit will be provided t

organization or purpose;

(9) Whether the coventurer will make payments in excess ofthe

amounts disclosed to the public for the use of the charitable organi za%o’ S

name or logo in connection with the promotion:;
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refstionship with the coventurer; and

1) Such other information as the attorney general shall designate by

rule.

§ 2481d. REGORD-KEEPING

A commercikoventurer shall, for three years following the end of a

charitable sales prokﬁi on conducted in this state, keep records of the

promotion, including the\yumber or volume of goods or services purchased or

used and the dollar amoun&the benefit provided to the charitable

organization or purpose. The énmercial coventurer shall make such records

available to the attorney general upoN request.

§248le. VIOLATIONS

(a) A violation of this subchapter isd to be aviolation of section

2453 of thistitle. This section shall not be coé(ued to limit acommercid

coventurer’sliability under any other [aw.

(b) The attorney general has the same authority to e rules, conduct civil

investigations, and bring civil actions with respect to the acts and practices of a

commercial coventurer asis provided under subchapter 1 of %&chapter.
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In the ¢gse of any home solicitation sale solicited or consummated by a
seller in wholdor in part by telephone that is paid for by means of an open-end
consumer credit phan within the meaning of the federal Truth-in-Lending Act,
15 U.S.C. § 1601 et skg., theissuer of the credit card on which the consumer
has charged the purchase\§hall, for three years from the date of the sale, be
subject to the claim or defensg that the seller failed to comply with the
disclosure requirements of section 2454(b) of this chapter, regardless of the
amount of the purchase, the location'Qf the seller, or the amount, if any,

already paid by the consumer. Fhe Wheke the consumer raises such aclaim or

defense, the seller’ s merchant bank, but nokhe issuer of the credit card, shall

pot be liable to and shall promptly rei mbursek‘consumer for amounts

already paid by the consumer and not already reimb\rsed by the seller or the

consumer reporting agency as defined in the Fair Credit ReportNag Act,
15 U.S.C. § 1681a(f), unless thereisajudicial determination that t
consumer’s defense or claim is without merit, except that the issuer m

that there is a dispute with respect to the charge.
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Subchapter 6. Transfers of Structured Settlements

. DEFINITIONS

In th%mbchapter:

(1) “AngQuity issuer’’ means an insurer that has issued a contract to fund

periodic Davmekunder a structured settlement.

(2) “Dependents’ include a payee s spouse and minor children and all

other persons for whom tRhe payee is legally obligated to provide support,

including alimony.

(3) “Discounted present value’” means the present value of future

payments determined by di scounti}\such payments to the present using the

most recently published Applicable Feé(al Rate for determining the present

value of an annuity, asissued by the United States Internal Revenue Service.

(4) “Gross advance amount” means the payable to the payee or for

the payee’ s account as consideration for atransfer\o\structured settlement

payment rights before any reductions for transfer exp&es or other deductions

to be made from such consideration.

(5) “Independent professional advice’” means advice of ay attorney,

certified public accountant, actuary, or other licensed professi onal\dviser

meeting all of the following requirements:
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Al egal, tax, or financial implications of a structured settlement or atransfer

of w\(tured settlement payment rights;

) The adviser's compensation for rendering independent

professional ailviceis not affected by occurrence or lack of occurrence of a

settlement transé& and

(C) A partichlar adviser is not referred to the payee by the transferee

or its agent, except that the transferee may refer the payee to alawyer referral

service or agency operated b\a state or local bar association.

(6) “Interested parties’” megns, with respect to any structured settlement,

the payee, any beneficiary irrevocably designated under the annuity contract to

receive payments following the pavee&eath, the annuity issuer, the

structured settlement obligor, and any other Rarty that has continuing rights or

obligations under such structured settlement.

(7) “Net advance amount” means the gross atiyance amount |ess the

aggregate amount of the actual and estimated transfer enses required to be

disclosed under subdivision 2481q(5) of thistitle.

(8) “Payee’” means an individua who is receiving tax-frég payments

under a structured settlement and proposes to make a transfer of pajxment

rights thereunder.
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scheduled future lump sum payments.

\\10) “Qualified assignment agreement” means an agreement providing

for aquali\jed assignment within the meaning of section 130 of the United

States | nternaNRevenue Code, United States Code Title 26, as amended from

timeto time.

(11) “Settled cheim” means the origina tort claim resolved by a

structured settlement.

(12) “Structured settlelgent” means an arrangement for periodic

payment of damages for perso%\i njuries or sickness established by settlement

or judgment in resolution of atort&lm but does not refer to periodic

payments in settlement of aworkers corgpensation claim.

(13) “Structured settlement agreemenk means the agreement, judgment,

stipulation, or release embodying the terms of astructured settlement.

(14) “Structured settlement obligor” means, With respect to any

structured settlement, the party that has the continuing obligation to make

periodic payments to the payee under a structured settlemerk agreement or a

qualified assignment agreement.

(15) “Structured settlement payment rights’ means rights to keceive

periodic payments under a structured settlement, whether from the stktured

settlement obligor or the annuity issuer, where:

VT LEG 274413.7A



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASPASSED THE HOUSE H.730
2012 Page 10 of 50

busi ness of the structured settlement obligor or the annuity issuer islocated in

this state; or

) the structured settlement agreement was approved by acourt in

this state; or

(C) the &ructured settlement agreement is expressly governed by the

laws of this state.

(16) “Terms of thehstructured settlement” include, with respect to any

structured settlement, the téhs of the structured settlement agreement, the

annuity contract, any qua ified& gnment agreement and any order or other

approval of any court or other qové\ment authority that authorized or

approved such structured settlement.

(17) “Transfer” means any sale, assighment, pledge, hypothecation, or

other alienation or encumbrance of structured lement payment rights made

by a payee for consideration.

(18) “Transfer agreement” means the agreement Nroviding for a transfer

of structured settlement payment rights.

(19) “Transfer expenses’ means all expenses of atransféxthat are

required under the transfer agreement to be paid by the payee or é{ucted from

the gross advance amount, including, without limitation, court filing fess,

attorney’ s fees, escrow fees, lien recordation fees, judgment and lien searc
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intgrmediary.

0) “Transferee” means a party acquiring or proposing to acquire

structur;eettl ement payment rights through atransfer.

§ 2481n. R%UIRED DISCLOSURES TO PAYEE

Not less tha%n days prior to the date on which a payee signs atransfer

agreement, the transf&ee shall provide to the payee a separate disclosure

statement in bold type in &/ size no smaller than 14 points setting forth:

(1) the amounts and&e dates of the structured settlement payments to

be transferred;

(2) the aggregate amount of h payments;

(3) the discounted present val ueﬁ\the payments to be transferred,

which shall beidentified as the “calculation §f current value of the transferred

structured settlement payments under federal stagdards for valuing annuities,”

and the amount of the Applicable Federal Rate ug\'n calculating such

discounted present value;

(4) the gross advance amount and the annual discounirate, compounded

monthly, used to determine such fiqure;

(5) _anitemized listing of all applicable transfer expenses, other than

attorneys' fees and related disbursements payable in connection with}e

VT LEG 274413.7A
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é\ma&e of the amount of any such fees and disbursements.

) the net advance amount;

(7) Yhe amount of any penalties or liguidated damages payable by the

payee in the exent of any breach of the transfer agreement by the payee; and

(8) astatg‘ent that the payee has the right to cancel the transfer

agreement, without pdpalty or further obligation, at any time before the date on

which a court enters afinsl order approving the transfer agreement.

§ 24810. APPROVAL OF NSFERS OF STRUCTURED SETTLEMENT

PAYMENT RIGHTS

(8) Nodirect or indirect transfer &f structured settlement payment rights

shall be effective and no structured setkment obligor or annuity issuer shall be

required to make any payment directly ormrectlv to any transferee of

structured settlement payment rights unless the sfer has been approved in

advance in afina court order based on expr%sfib(qu by such court that:

(1) thetransfer isfair and reasonable and in the&st interest of the

payee, taking into account the welfare and support of the payee' s dependents;

(2) the payee has been advised in writing by thetransf;e to seek

i ndependent professional advice regarding the transfer and has reé’wed such

advice; and

VT LEG 274413.7A
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an¥ court or other government authority.

(b)\In evaluating the standard in subdivision (a)(1) of this section, the court

shall consider all relevant factors, including:

(1) theRaye€e' s age, mental and physical capacity, financial acumen, and

maturity level;

(2) the purposafor the transfer;

(3) the extent to wNich the payee has sufficient income that is

independent of the transfer;

(4) the payee' s capacity toorovide for the welfare and support of his or

her dependents;

(5) the potential need for future ical treatment; and

(6) the payee's ability to appreci ate}e financial terms and

conseguences of the proposed transfer based up®dn independent legal and

financial advice.

(c) Any agreement to transfer future payments arising under aworkers

compensation claim is prohibited.

§ 2481p. EFFECTS OF TRANSFER OF STRUCTURED SENLEMENT

PAYMENT RIGHTS

Following atransfer of structured settlement payment rights under tNs

subchapter:
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al\parties except the transferee, be discharged and released from any and all

Iiabhw for the transferred payments;

(2) Yhe transferee shall be liable to the structured settlement obligor and

the annuitvﬁuer:

(A) if%e transfer contravenes the terms of the structured settlement

for any taxes incurred\by such parties as a conseguence of the transfer; and

(B) for any o&x liabilities or costs, including reasonable costs and

attorney’ s fees, arising frohompl iance by such parties with the order of the

court or arising as a consequence\of the transferee’ s failure to comply with this

subchapter;

(3) Neither the annuity issuer nor ¥e structured settlement obligor may

be required to divide any periodic pavmenhetween the payee and any

transferee or assignee or between two or more trgnsferees or assignees; and

(4) Any further transfer of structured settlemeéqt payment rights by the

payee may be made only after compliance with all ofkrequi rements of this

subchapter.
8§ 2481g. PROCEDURE FOR APPROVAL OF TRANSFER

(a) An application under this subchapter for approval of atran of

structured settlement payment rights shall be made by the transferee may

be brought in the superior court, civil division, of the county in which the

VT LEG 274413.7A
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Antai nsits principa place of business or in any court that approved the

structxed settlement agreement.

(b) Naklessthan 20 days prior to the scheduled hearing on any application

for approvak&atransfer of structured settlement payment rights under section

24810 of this tiéxthe transferee shall file with the court and serve on al

interested parties anadtjce of the proposed transfer and the application for its

authorization, including Wjth such notice:

(1) acopy of any couX\order approving the settlement;

(2) awritten descriptiork\the underlying basis for the settlement;

(3) acopy of the transferee’ s application;

(4) acopy of the transfer agreement;

(5) acopy of the disclosure statemerkequired under section 2481n of

thistitle;

(6) alisting of each of the payee’ s dependent, together with each

dependent’ s age;

(7) astatement setting forth whether there have beengny previous

transfers or applications for transfer of any structured settlemé\pavment

rights of the payee and giving details of all such transfers or applications for

transfer;

(8) acopy of the annuity contract:
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(10) acopy of the underlying structured settlement agreement;

1) an affidavit from an independent professional advisor establishing

that the;isor has given advice on the proposed transfer to the payee;

(12) novfication that any interested party is entitled to support, oppose,

or otherwise reﬁknd to the transferee’ s application, either in person or by

counsel, by submitting written comments to the court or by participating in the

hearing; and

(13) notification of the\time and place of the hearing and notification of

the manner in which and the tikbv which written responses to the application

must befiled, which shall be not | han 15 days after service of the

transferee’ s notice, in order to be considéed by the court.

(c) In addition, the transferee shall file akopy of the application with the

attorney genera’s office and a copy of the applisation and the payee’ s social

security number with the Vermont Office of Chilkpport.

(d) The payee shall attend the hearing unless attenénce is excused for

good cause.
8§ 2481r. GENERAL PROVISIONS; CONSTRUCTION

(a) The provisions of this subchapter may not be waived by any\payee.

(b) Any transfer agreement entered into on or after the effective %of this

subchapter by a payee who resides in this state shall provide that disputes

VT LEG 274413.7A
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h‘aqreement, shall be determined in and under the laws of this state. No such

transféx agreement shall authorize the transferee or any other party to confess

judgment Wr consent to entry of judgment against the payee.

(c) No té\aer of structured settlement payment rights shall extend to any

payments that ak(ifeconti ngent unless, prior to the date on which the payee

signs the transfer agréement, the transferee has established and has agreed to

maintain procedures r ably satisfactory to the annuity issuer and the

structured settlement obli qo\r&or:

10

11
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(1) periodically confir kthe payee’ s survival; and

(2) diving the annuity issuer the structured settlement obligor

prompt written notice in the event of t%vavee’ s death.

(d) No payee who proposes to make atragsfer of structured settlement

payment rights shall incur any pendty, forfeit application fee or other

payment, or otherwise incur any liability to the propesed transferee or any

assignee based on any failure of such transfer to satism\e conditions of this

subchapter.

(e) Nothing contained in this subchapter shall be construed ¥ authorize any

transfer of structured settlement payment rightsin contravention}env law or

to imply that any transfer under atransfer agreement entered into pri}o the

effective date of this subchapter is valid or invalid.
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sol eb{he responsihility of the transferee in any transfer of structured

settlementoayment rights, and neither the structured settlement obligor nor the

annuity issu all bear any responsibility for or any liability arising from

noncompliance wikth such requirements or failure to fulfill such conditions.

Sec. 4a. FINDINGSXREGULATION OF LEAD IN FOOD AND IN
VITAMINSANR OTHER SUPPLEMENTS

The general assembly fin

(1) Leadishighly toxi c&umans, particularly to young children.

(2) Exposureto lead can causd\irreversible damage that resultsin

long-lasting, permanent neurol ogical (bmqe, such asadecreasein |.0O.

(3) _The effects of lead exposure arekmulative, and a child may be

harmed by very small exposuresto lead.

(4) Over the years there have been public replrts of lead in certain food

products, including fruit juices, honey, candy, chocol%and eggs.

(5) The current statutory definition of “children’s [%ducts’ includes

food, vitamins, and supplements.

(6) Although thereis no single governmental limit on lead irNfood, such

limits as do exist are much lower than the 100 parts per million (ppm)\&mit on

lead in “children’s products’ under Vermont law. For example, the federal

VT LEG 274413.7A
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mer and has recommended a 0.1 ppm limit on lead in candy.

) To adequately protect the children and other citizens of Vermont, the

100 ppm\hmit on lead in children’ s products should not apply to food,

vitamins, o&ppl ements. Instead, those products should be subject to such

lower limits askfederal government or experts on a case-by-case basis deem

appropriate.

Sec. 5. 9V.SA. § 2470eNs amended to read:
§ 2470e. DEFINITIONS
Asused in this subchapter:
(1) “Children’s product” m any consumer product marketed for use
by children under the age of 12, or whosg substantial use or handling by
children under 12 years of age is reasonablyXoreseeable, including toys,
furniture, jewelry, wi

personal care products,

clothing, feed; and food containers and packaging.

Sec. 6. 9V.S.A. §4401 is amended to read:

§4401. RIGHTS OF RECIPIENT OF MERCHANDBISE UN

GOODS OR SERVICES-BDEFRNITHON

VT LEG 274413.7A
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(8) Except as provided in subSection (b) of this section, if asdler delivers

unsolicited goods to a recipient, the Ngcipient may:

(1) refuse the unsolicited goods;

(2) deem the unsolicited goods to b&gift and dispose of them in any

manner without obligation to the seller.

(b) If asdler delivers goodsto arecipient in errd¢ and notifies the recipient

of the error within 20 days or before the recipient hasked or disposed of the

unsolicited goods, whichever is sooner, then:

(1) The seller may provide for the pick-up or return shipient of the

unsolicited goods at the seller’ s expense and risk within 20 davs,E(i ng which

time the recipient shall take reasonable care of the unsolicited goods. e
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) _|If the seller does not act within 20 days or if the unsolicited goods

have been\used or disposed of before the seller notifies the recipient of the

error, the u@i cited goods shall be deemed the property of the recipient

without obliqatkof the recipient to pay for them.

(3)_If the recipient agrees to return the unsolicited goods to the seller and

fails to do so, the recipierX shall be liable for the cost of the unsolicited goods.

(c) Inthis section:

(1) “Recipient” means a p&yson who receives unsolicited goods, whether

or not he or she was the intended réoi ent of them.

(2) “Sdller” means aperson Wh&d ivers, renders, or causes to be

delivered or rendered unsolicited goods toE;eci pient, whether or not the seller

intends to charge the recipient for the unsolicite goods.

(3) “Unsolicited goods’ means any personaxoperty Or services

delivered, rendered, or caused to be delivered or rend;d by asdller to a

reci pient that are not requested by the recipient, whether %qot the recipient

and the seller have an existing business rel ationship.
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(1) “Acgount” means a demand deposit or share draft (checking)
account, savings account, or other comparable consumer asset account (other
than an occasiona orYncidental credit balancein a credit plan) regularly
maintained by the consurkgr at afinancial institution or at a credit union.

(2) “Financial instituti§n” means an institution as defined in subdivision
11101(32) of thistitle.

(3) “Gift certificate” means a lgcord evidencing a promise made for
consideration by the seller or issuer of the record that money, goods, or
services will be provided to the holder of the\record for the value shown in the
record. A “gift certificate” includes, but is not INnited to, arecord that contains
amicroprocessor chip, magnetic strip, or other mealgs for the storage of
information that is prefunded and for which the value is\decremented upon
each use; agift card; an electronic gift card; a stored-value 8ard or certificate; a
store card; or asimilar record or card. A gift certificate does ndt include an
access device such as adebit card, code, or other means of accesstda
consumer’ s account regularly maintained at afinancial institution or crdit

union that may be used by the consumer to access the fundsin his or her

VT LEG 274413.7A
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thé\consumer’ s account.

4) “Loyaty, award, or promotional gift certificate” means a gift

certificateNhat isissued on aprepaid basis primarily for personal, family, or

household rbpos&s to a consumer in connection with aloyalty, award, or

promotional prog and that is redeemabl e upon presentation to one or more

merchants for qood&t services or that is usable at automated teller machines.

§2702. EXPIRATION BDATE

A gift certificate sold or oNered to be sold shall be valid for not less than
three five years after its date of iSguance or after the date funds were | ast
loaded onto the gift certificate, whichever islater. The date of issuance and the
expiration date shall be clearly identified\on its face, or, if an electronic card
with abanked dollar value, clearly printed ugon a sales receipt transferred to
the purchaser of the eectronic card upon the corypl eted transaction, or
otherwise made available to the purchaser or holder\Qf the electronic card
through means of an internet site or atoll free informatiyn telephone line. A
gift certificate not clearly marked with an expiration date oNfor which the
expiration date is not otherwise made available as provided in tNjs section shall
be deemed to have no expiration date. Following the expiration dai of the gift
certificate, the unused portion of the gift certificate shall be returned tothe

holder of the gift certificate, if requested.
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\A loyalty, award, or promotional qift certificate shall clearly and legibly set

fort%(e following disclosures, as applicable:

(1) W statement indicating that the qift certificate isissued for loyalty,

award, or p&otional purposes, which must be included on the front of the

qgift certificate;

(2) The expirat\on date for the underlying funds, which must be

included on the front o%we qift certificate:

(3) The amount of anyNees that may be imposed in connection with the

qift certificate and the conditicé\under which they may be imposed, which

must be provided on or with the qgift Rertificate; and

(4) A toll-free telephone number aqd, if one is maintained, a website

address that a consumer may use to obtairke information, which must be

included on the qift certificate.

§2707. EXEMPTION

The provisions of this chapter shall not apply to the foll

(1) A loyalty, award, or promotional gift certificate

awards-or-toyalty-program-where-ne, provided that the gift certific

with section 2702a of thistitle and money or other thing of value is gi

complies

the issuer of the gift certificate in exchange for the gift certificat
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Nrinted-on-tha hac tai1n of 1o O-noin aa
s oo Sl | > 20

£5) A season pass, adiscount ski card, or arecord sold for admission to
any seasonal recreational \gctivity.
6)(5) A payroll card agcount issued pursuant to and in full compliance

with 21 V.S.A. § 342(0).

Sec. 8. 9 V.SA. chapter 63, subchapter X is added to read:

Subchapter 7. Internet L dan Transactions

§2481w. INTERNET LOAN TRANSACTIO

() In this subchapter:

(1) “Financia account” means a checking, savings, share, stored value,

prepaid, payroll card, or other depository account.

(2) “Lender” means aperson engaged in the business of Naking loans of

money, credit, goods, or things in action and charging, contractir}or, or

receiving on any such loan interest, afinance charge, a discount, or

consideration.
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foNn of negotiable instrument drawn on or debited against a consumer’s

finan account, formatting or transferring data for use in connection with the

debiting oka consumer’ s account by means of such an instrument or an

electronic f& transfer, or arranging for such services to be provided to a

telemarketer or lender.

4 “ Procmeans a person who engages in processing, as defined

in subdivision (3) of thisSubsection.

(b) Itisan unfair and dechptive act and practice in commerce for alender

directly or through an agent to&cit or make aloan to aconsumer by mail,

telephone, or electronic means unlesithe lender isin compliance with all

provisions of 8 V.S.A. chapter 73 or is&.erwise exempt from the

requirements of 8 V.S.A. chapter 73.

(c) Itisan unfair and deceptive act and practice in commerce for alender to

process a check, draft, other form of negotiablei ré\lment or an electronic

funds transfer from a consumer’s financial account ir&unecti on with aloan

solicited or made by mail, telephone, or € ectronic means to\a consumer unless

the processor isin compliance with al provisions of 8 V.S.A. chapter 73 or is

otherwise exempt from the requirements of 8 V.S.A. chapter 73.

(d) In addition to the legal liability described in subsections (b) and\c) of

this section, it is an unfair and deceptive act and practice in commerce for any
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to alender or prodgessor who isin violation of subsection (b) or (c) of this

section or when the p n or the person’ s authorized agent knows or

consciously avoids knowingd¥that the lender or processor is engaging in an

unfair or deceptive act or practice M commerce.

Sec. 9. EFFECTIVE DATE

This act shall take effect on passage, exceptNhat Sec. 4 (transfer of

structured settlements) shall apply to atransfer of\smctured settlement

payment rights under atransfer agreement entered int(m[ after the 30th day

following the date of enactment of this act; provided, howev}ﬁat nothing

contained herein shall imply that atransfer under a transfer agreement hed

_pm_thmg ic athar offactivia or inaffactivia

Sec. 1. REDESIGNATION

The office of legislative council shall redesignate 9 V.SA. chapter 65 as a

new 9 V.SA. chapter 60 and shall redesignate the sections located within the

current 9 V.SA. chapter 65, sections 2481-2492, as new sections 23812392

to be located within the new 9 V.SA. chapter 60. All referencesin statute and

in administrative rules adopted pursuant to authority granted in statute shall

be redesignated to reflect the changesin this section.
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Sec. 2. 9 V.SA. chapter 63, subchapter 5 isadded to read:

Subchapter 5. Cause-Related Marketing

§ 2481a. DEFINITIONS

In this chapter:

(1) “ Charitable sales promotion” means an advertising or sales

campaign conducted in this state by a commercial coventurer in whichitis

represented to the public that an amount per unit of goods or services

purchased or used by the public or an amount based on aggregate purchases

or use by the public will benefit a charitable organization or charitable

purpose. “ Charitable sales promotion” does not include:

(A) A promotion in which 100 percent of the amount paid for the

goods or services will benefit a charitable organization or charitable purpose;

(B) A promotion in which a commercial coventurer does not generate

a net profit; or

(C) A promotion that does not involve the sale or |ease of goods or

Services.

(2) “ Commercial coventurer” means a person who for profitis

regularly and primarily engaged in trade or commerce in this state other than

in connection with the raising of funds for charitable purposes and who

represents to the public that an amount per unit of goods or services

purchased or used by the public or an amount based on aggregate purchases
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or use by the public will benefit a charitable organization or charitable

purpose.

(3) “ Representation” means an advertisement, commercial, or other

communication to the public in any medium.

§ 2481b. REQUIRED DISCLOSURES

Every commercial coventurer shall disclose the following informationin a

clear and conspicuous manner in close proximity to any representation, in

connection with a charitable sales promotion, that an amount per unit of goods

or _services purchased or used by the public, or an amount based on aggregate

purchases or use by the public, will benefit a charitable organization or

charitable purpose:

(1) The name of the charitable organization or purpose which isto

benefit from the charitable sales promotion;

(2) The amount per unit of goods or services purchased or used that will

benefit the charitable organization or purpose or, if not known, the estimated

amount, in either case expressed as a dollar amount or a percentage of the

amount paid for the purchase or use, except that if the amount is based on

agaregate purchases or use, that amount and how it will be calculated shall be

disclosed; and

(3)_Any maximum amount that will benefit the charitable organization

Or purpose.
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§ 2481c. RECORD-KEEPING

A commercial coventurer shall maintain records that are sufficient to

demonstrate compliance with the reguirements of this chapter and the

disclosed terms of a charitable sal es promotion.

§ 2481d. VIOLATIONS

(a) A violation of this subchapter is deemed to be a violation of section

2453 of thistitle. This section shall not be construed to limit a commercial

coventurer’sliability under any other law.

(b) The attorney general has the same authority to make rules, conduct

civil investigations, and bring civil actions with respect to the acts and

practices of a commercial coventurer asis provided under subchapter 1 of this

chapter.
Sec. 3. 9V.SA. § 2463 isamended to read:

§ 2463. CREDIT BILLING FOR CERTAIN HOME SOLICITATION
SALES
In the case of any home solicitation sale solicited or consummated by a
seller in whole or in part by telephone that is paid for by means of an open-end
consumer credit plan within the meaning of the federal Truth-in-Lending Act,
15 U.SC. § 1601 et seq., theissuer of the credit card on which the consumer
has charged the purchase shall, for threeyears one year from the date of the

sale, or within any other time period available under applicable network
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operating rules in effect at the time of the sale, whichever is greater, and for

the purpose of a disputed charge and reimbursement to the consumer, be

subject to the claim or defense that the seller failed to comply with the

disclosure requirements of section 2454(b) of this chapter and engaged in a

related unfair or deceptive act or practice under subsection 2453(a) of this

title, regardless of the amount of the purchase, the location of the seller in the

United States or Canada, or the amount, if any, already paid by the consumer.

Where a consumer hasraised such a claim or defense, the issuer shall not

report any negative information on the purchase to any consumer reporting

agency as defined in the Fair Credit Reporting Act, 15 U.S.C. § 1681a(f),

unlessthereisajudicial determination that the consumer’s defense or claimis

without merit, except that the issuer may report that there is a dispute with

respect to the charge.

Sec. 4. FINDINGS— REGULATION OF LEAD IN FOOD AND IN
VITAMINSAND OTHER SUPPLEMENTS

The general assembly finds:

(1) Lead ishighly toxic to humans, particularly to young children.

(2) Ingesting lead can cause irreversible damage that results in

long-lasting, permanent neurological damage, such asa decreasein |.Q.
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(3) The effects of lead exposure are cumulative, and a child may be

harmed by ingesting very small amounts of lead.

(4) Over the yearsthere have been public reports of lead in certain food

products, including fruit juices, honey, candy, chocolate, and eggs.

(5) The current statutory definition of “ children’s products’ includes

food, vitamins, and supplements.

(6) Although thereis no single governmental limit on lead in food, such

limits as do exist are much lower than the 100 parts per million (ppm) limit on

lead in “ children’s products’ under Vermont law. For example, the federal

Food and Drug Administration has set a 0.005 ppm limit on lead in bottled

water and has recommended a 0.1 ppm limit on lead in candy.

(7) The attorney general should exercise his or her authority under the

Consumer Fraud Act to protect the children of Vermont from the potential

harm caused by lead in food, vitamins, and supplements.

Sec. 5. 9V.SA. 8 2470e is amended to read:
§ 2470e. DEFINITIONS
As used in this subchapter:
(1) “Children’s product” means any consumer product marketed for use
by children under the age of 12, or whose substantial use or handling by

children under 12 years of age is reasonably foreseeable, including toys,
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furniture, jewelry, vitamins-and-cther-supplerments; personal care products,

clothing, feed; and food containers and packaging.
Sec. 6. 9 V.SA. §4401 isamended to read:

§4401. RIGHTS OF RECIPIENT OF MERCHANBISE UNSOLICITED

GOODS OR SERVICES-BEFNHHON

(a) Except as provided in subsection (b) of this section, if a seller delivers

unsolicited goods to a recipient, the recipient may:

(1) refuse the unsolicited goods; or
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(2) deemthe unsolicited goods to be a gift and dispose of them in any

manner without obligation to the saller; provided that, in the case of a

recipient who is not a natural person, before disposing of the goods, the

recipient shall make a reasonable effort to notify the seller that it has received

the unsolicited goods.

(b) If asdler delivers goodsto arecipient in error and notifies the

recipient of the error within 20 days, or before the recipient has used or

disposed of the unsolicited goods, whichever is sooner, then:

(1) The sdller shall provide, within 20 days of the notification of error,

for the pick-up or return shipment of any remaining portion of the unsolicited

goods at the seller’ s expense and risk, during which time the recipient shall

take reasonabl e car e of the remaining unsolicited goods. The recipient need

not tender the remaining goods at any place other than the place of delivery or

the location of the remaining goods at the time of the notification of error. If

the recipient refuses to relinquish any remaining portion of the unsolicited

goodsto the seller, or agrees to relinquish the remaining unsolicited goods to

the seller and fails to do so, the recipient shall be liable for the cost of the

unsolicited goods not relinguished to the seller.

(2) The seller may discontinue services to the recipient. The recipient

shall not be liable for any services delivered or used prior to the

discontinuance of service.
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(c) In this section:

(1) “ Recipient” means a person who receives unsolicited goods,

whether or not he or she was the intended recipient of them.

(2) “ Sdler” means a person who delivers, renders, or causes to be

delivered or rendered unsolicited goods to a recipient, whether or not the

seller intends to charge the recipient for the unsolicited goods.

(3)_“Unsolicited goods’ means any personal property or services

delivered, rendered, or caused to be delivered or rendered by a seller to a

recipient that are not reguested by the recipient, whether or not the recipient

and the seller have an existing business r el ationship.

Sec. 7. 8 V.SA. chapter 81 isamended to read:
CHAPTER81. GIFT CERTIFICATES
§2701. DEFINITIONS
As used in this chapter:

(1) “Account” means a demand deposit or share draft (checking)
account, savings account, or other comparable consumer asset account (other
than an occasional or incidental credit balance in a credit plan) regularly
maintained by the consumer at a financial institution or at a credit union.

(2) “Financial institution” means an institution as defined in

subdivision 11101(32) of thistitle.
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(3) “ Gift certificate” means a record evidencing a promise made for
consideration by the seller or issuer of the record that money, goods, or
services will be provided to the holder of the record for the value shown in the
record. A*“ gift certificate” includes, but is not limited to, a record that
contains a microprocessor chip, magnetic strip, or other means for the storage
of information that is prefunded and for which the value is decremented upon
each use; a gift card; an electronic gift card; a stored-value card or
certificate; a store card; or asimilar record or card. A gift certificate does not
include an access device such as a debit card, code, or other means of access
to a consumer’s account regularly maintained at a financial institution or
credit union that may be used by the consumer to access the fundsin hisor her
account to initiate a withdrawal or to initiate an el ectronic funds transfer from
the consumer’ s account.

(4) “ Loyalty, award, or promotional gift certificate” means a gift

certificate that is issued on a prepaid basis primarily for personal, family, or

household purposes to a consumer in connection with a loyalty, award, or

promotional program and that is redeemable upon presentation to one or more

mer chants for goods or services or that is usable at automated teller machines.

(5) “Paid value’” means the value of any money or other thing of value

given in exchange for a qift certificate.
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(6) “ Promotional value” means any value shown on a qift certificatein

excess of the paid value of the qift certificate.

§ 2702. EXPIRATION DATE

The paid value of a gift certificate sold or offered to be sold shall be valid

for not less than three five years after its date of issuance or after the date
funds were last loaded onto the gift certificate, whichever islater. The date of
issuance and the expiration date shall be clearly identified on its face, or, if an
electronic card with a banked dollar value, clearly printed upon a sales receipt
transferred to the purchaser of the electronic card upon the completed
transaction, or otherwise made available to the purchaser or holder of the
electronic card through means of an Haternet Internet site or atoll free
information telephone line. A gift certificate not clearly marked with an
expiration date or for which the expiration date is not otherwise made
available as provided in this section shall be deemed to have no expiration
date. Following the expiration date of the gift certificate, the unused portion

of the paid value of the gift certificate shall be returned to the holder of the gift

certificate, if requested.

§ 2702a. LOYALTY, AWARD, OR PROMOTIONAL GIFT CERTIFICATE

A loyalty, award, or promotional gift certificate shall clearly and legibly set

forth the following disclosures, as applicable:
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(1) A statement indicating that the gift certificate isissued for loyalty,

award, or promotional purposes, which shall be included on the front of the

qift certificate;

(2) The expiration date for both the paid value of the qift certificate, if

any, and the promotional value of the qift certificate, if any, which shall be

included on the front of the gift certificate;

(3) The amount of any fees that may be imposed in connection with the

qift certificate and the conditions under which they may be imposed, which

shall be provided on or with the qgift certificate; and

(4) If any feeis assessed against the gift certificate, a toll-free telephone

number and, if one is maintained, a website address that a consumer may use

to obtain fee infor mation, which shall be included on the qift certificate.

* * %

§2707. EXEMPTION

Fhe Except as provided in this section, the provisions of this chapter shall

not apply to the following:

(1) Aloyalty, award, or promotional gift certificate issued-pursuantto
ah-awards-or-toyalty program where no money or other thing of value is given
in exchange for the gift certificate, provided that the expiration-dateis-clearly
ane-egibly-disclosed-onthe gift certificate complies with section 2702a of this

title.
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(2) The promotional value of a loyalty, award, or promotional gift

certificate issued in exchange for paid value, provided that the qgift certificate

complies with sections 2702 and 2702a of thistitle.

(3) Agift certificate donated to a charitable organization and used for
fund-raising activities of a charitable organization, without any money or
other thing of value being given in exchange for the gift certificate by the
charitable organization, provided that the expiration dateis clearly and
legibly printed on the gift certificate.

3)(4) Prepaid calling cards issued solely to provide an access number

and authorization code for prepaid calling services.

(5) A season pass, a discount ski card, or a record sold for admission to
any seasonal recreational activity.
(6) A payroll card account issued pursuant to and in full compliance
with 21 V.SA. § 342(c).
* x %
Sec. 8. 9 V.SA. chapter 63, subchapter 7 is added to read:

Subchapter 7. Unlicensed Loan Transactions

§ 2481w. UNLICENSED LOAN TRANSACTIONS
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(a) In thissubchapter:

(1) “Financial account” means a checking, savings, share, stored value,

prepaid, payroll card, or other depository account.

(2) “Lender” means a person engaged in the business of making loans

of money, credit, goods, or thingsin action and charging, contracting for, or

receiving on any such loan interest, a finance charge, a discount, or

consideration.

(3) “Process’ or “processing” includes printing a check, draft, or other

form of negotiable instrument drawn on or debited against a consumer’s

financial account, formatting or transferring data for use in connection with

the debiting of a consumer’s financial account by means of such an instrument

or an deectronic funds transfer, or arranging for such services to be provided

to alender.

(4) “ Processor” means a person who engages in processing, as defined

in subdivision (3) of this subsection.

(b) Itisan unfair and deceptive act and practice in commerce for a lender

directly or through an agent to solicit or make a loan to a consumer by any

means unless the lender isin compliance with all provisions of 8 V.SA.

chapter 73 or is otherwise exempt from the reguirements of 8 V.SA.

chapter 73.
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(c) Itisan unfair and deceptive act and practice in commerce for a

processor, other than a federally insured depository institution, to process a

check, draft, other form of negotiable instrument, or an electronic funds

transfer from a consumer’s financial account in connection with a loan

solicited or made by any means to a consumer unlessthe lender isin

compliance with all provisions of 8 V.S.A. chapter 73 or is otherwise exempt

from the requirements of 8 V.S A. chapter 73.

(d) Itisan unfair and deceptive act and practice in commerce for any

person, including the lender’ s financial institution as defined in 8 V.SA.

§ 10202(5), but not including the consumer’s financial institution as defined in

8 V.SA. § 10202(5), to provide substantial assistanceto a lender or processor

when the person or the person’ s authorized agent receives notice froma

regulatory, law enforcement, or similar governmental authority, or knows from

its normal monitoring and compliance systems, or consciously avoids knowing

that the lender or processor isin violation of subsection (b) or (c) of this

section or is engaging in an unfair or deceptive act or practice in commerce.

Sec. 9. 8 V.SA. chapter 114 isadded to read:

CHAPTER 114. PORTABLE ELECTRONICSINSURANCE

§ 4257. DEFINITIONS

As used in this chapter:
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(1) “ Portable electronics’ means el ectronic devices that are portablein

nature, their accessories, and services related to the use of such devices.

(2) “ Portable electronics insurance” means insurance which may be

offered on a month-to-month or other periodic basis as a group or master

commercial inland marine policy that provides coverage for the repair or

replacement of portable electronics against any one or more of the following

causes of loss: loss, theft, inoperability due to mechanical failure,

malfunction, damage, or other similar causes of loss. The term does not

include a service contract governed by subchapter 4 of chapter 113 of this

title, a policy of insurance covering a seller’s or a manufacturer’s obligations

under a warranty, or a homeowner’s, renter’s, private passenger automobile,

commercial multi-peril, or similar policy.

(3) “Portable electronics vendor” means a person in the business of

salling or leasing portable electronics directly or indirectly.

§ 4258. PREMIUM BILLINGS

The charges for portable electronics insurance coverage may be billed and

collected by a portable electronics vendor. Any charge to a customer for

coverage that is not included in the cost associated with the purchase or lease

of portable electronics shall be separately itemized on the customer’s bill. |If

the portable el ectronics i nsurance coverage is included with the purchase or

|ease of portable electronics, a portable electronics vendor shall clearly and
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conspicuously disclose to the customer that the portabl e electronics insurance

coverage is included with the portable electronics. A portable electronics

vendor hilling and collecting such charges shall not be required to maintain

such funds in a segregated account, provided that the vendor is authorized by

theinsurer to hold such fundsin an alter native manner and remits such

amounts to the insurer or the producer appointed by the insurer to supervise

the administration of a portable electronics insurance program within 60 days

of receipt. All funds received by a portable el ectronics vendor from an

enrolled customer for the sale of portable electronics insurance shall be

considered funds held in trust by the vendor in a fiduciary capacity for the

benefit of theinsurer. Portable € ectronics vendors may recel ve compensation

for billing and collection services.

§4259. TERMINATION AND MODIFICATION REQUIREMENTS

Notwithstanding any other provision of law, the terms for the termination or

modification of a policy of portable electronics insurance shall be as set forth

in the policy.
8 4260. NOTICE REQUIREMENTS

(a) Whenever notice or correspondence with respect to a policy of portable

electronics insurance is required pursuant to the policy or is otherwise

required by law, it shall bein writing. Notwithstanding any other provision of

law, notices and correspondence may be sent either by mail or by electronic
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means as set forth in this section. |f the notice or correspondenceis mailed, it

shall be sent to the portable el ectronics vendor at the vendor’s mailing address

specified for such purpose and to its affected customers' last known mailing

address on file with theinsurer. Theinsurer or vendor of portable e ectronics

shall maintain proof of mailing in a form authorized or accepted by the United

States Postal Service or other commercial mail delivery service. |If the notice

or _correspondence is sent by electronic means, it shall be sent to the portable

electronics vendor at the vendor’ s electronic mail address specified for such

purpose and to its affected customers last known electronic mail address as

provided by each customer to the insurer or vendor of portable electronics.

For purposes of this subsection, a customer’s provision of an electronic mail

addressto theinsurer or vendor of portable electronics shall be deemed

consent to receive notices and correspondence by e ectronic means. The

insurer or vendor of portable electronics shall maintain proof that the notice

or_correspondence was sent.

(b) Notice or correspondence required pursuant to a policy of portable

electronics insurance or otherwise reguired by law may be sent on behalf of

theinsurer or vendor by an insurance producer appointed by the insurer to

supervise the administration of a portable electronics insurance program.
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§4261. RULEMAKING; LICENSING; CLAIMS, SALES

The commissioner shall adopt rules establishing a business entity limited

lines producer license for the sale of portable electronics insurance as well as

reguirements for the sale of portable e ectronics insurance by a vendor and its

employees and authorized representatives and standards for the adjusting of

claims under a policy of portable el ectronics insurance by a supervising entity.

Sec. 10. 8 V.SA. §4813ais amended to read:
8§4813a. DEFINITIONS

For purposes of this subchapter:

* * %

(10) * Portable electronicsinsurance” shall have the same meaning as

in subdivision 4257(2) of thistitle.

(11) “ Portable electronics vendor” shall have the same meaning asin

subdivision 4257(3) of thistitle.

(12) “ SdI” meansto exchange a contract of insurance by any means,
for money or its equivalent, on behalf of an insurer.

£15(13) “ Solicit” means attempting to sell insurance or asking or
urging a person to apply for a particular kind of insurance froma particular

insurer.
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&2)(14) “ Terminate’” means the cancellation of the relationship
between an insurance producer and the insurer or the termination of a
producer’ s authority to transact insurance.
3)(15) “ Uniform Application” means the current version of the NAIC
Uniform Application for resident and nonresident producer licensing.
££4)(16) “ Uniform Business Entity Application” means the current
version of the NAIC Uniform Business Entity Application for resident and
nonresident business entities.
Sec. 11. 8 V.SA. §4813d is amended to read:
§4813d. EXCEPTIONSTO LICENSNG
(&) Nothing in this subchapter shall be construed to require an insurer to
obtain an insurance producer license. In thissection, theterm“insurer” does
not include an insurer’ s officers, directors, employees, subsidiaries, or
affiliates.
(b) Alicenseasan insurance producer shall not be required of the
following:

* * %

(8) A person selling or offering portable el ectronics insurance who is an

employee or authorized representative of a portable el ectronics vendor

licensed as a limited lines insurance producer to sell, solicit, or negotiate
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portabl e electronics insurance in accordance with rules adopted by the

commissioner pursuant to section 4261 of thistitle.

* * %

Sec. 12. PROTECTION OF OLDER CONSUMERS

On or before January 15, 2013, in collaboration with appropriate state

agencies, including the department of disabilities, aging, and independent

living; advocacy organizations; and other interested persons and commercial

entities, the attorney general shall submit legislative and policy

recommendations and rational es to the house committee on commer ce and

economic development on the advisability and appropriate age limits for

establishing appropriate consumer protections to protect older Vermonters.

Sec. 13. 33 V.SA. §2607 is amended to read:
§ 2607. PAYMENTSTO FUEL SUPPLIERS

(&) The secretary of human services or designee shall certify fuel suppliers,
excluding firewood and wood pellet suppliers, to be eigibleto participatein
the home heating fuel assistance program. Beneficiaries may use their
seasonal fuel assistance benefit to obtain home heating fuel or energy only
froma fuel supplier certified by the director, except that beneficiaries who heat
with firewood or wood pellets may obtain their firewood or wood pellets from

any supplier they choose.
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(b) Certified fuel suppliers shall agree to conduct reasonable effortsin
order to informand assist beneficiaries in their service areas, maintain
records of amounts and costs of all fuel deliveries, send periodic statements to
customers receiving home heating fuel assistance informing them of their
account’s credit or debit balance as of the last statement, deliveries or usage
since that statement and the charges for such, payments made or applied,
indicating their source, since that statement, and the ending credit or debit

balance. Certified fuel suppliers shall also agree to provide the secretary of

human services or designee such information deemed necessary for the

efficient administration of the program-retuding-thrformationrequired-to-pay

(c) Certified fuel suppliers shall not disclose the beneficiary status of
recipients of home heating fuel assistance benefits, the names of recipients, or
other information pertaining to recipients to anyone, except for purposes
directly connected with administration of the home heating fuel assistance
program or when required by law.

(d) Certified fuel suppliers shall also agree to enter into budget agreements
with beneficiaries for annualized monthly payments for fuel supplies provided

the beneficiary meets accepted industry credit standards, and shall grant
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program beneficiaries such cash discounts, preseason delivery savings,
automatic fuel delivery agreements, and any other discounts granted to any
other heating fuel customer or as the secretary of human services or designee
may negotiate with certified fuel suppliers.

(e) The secretary of human services or designee shall provide each
certified fuel supplier with a list of the households who areits customers and
have been found eligible for annual home heating fuel assistance for the
current year, the total amount of annual home heating fuel assistance that has
been authorized for each household, and how the total amount has been
allocated over the heating season. Each authorized amount shall function asa
line of credit for each eligible household. The secretary or designee shall
disburse authorized home heating fuel assistance benefits to certified fuel

suppliers on behalf of eigible househol ds afterfuel-s-detvered-orfor-metered

Authorized benefits for oil, propane, kerosene, dyed diesel, and coal shall be

paid after fuel is delivered and invoiced to the secretary or designee.

Authorized benefits for electricity and natural gas shall be paid in full and

credited to the eligible household’ s account at the same time benefit notices

areissued to the eligible household.
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(f) The secretary of human services or designee shall negotiate with one or

mor e certified fuel suppliersto obtain the most advantageous pricing and;

payment terms, and delivery methods possible for eligible households.

Sec. 14. EFFECTIVE DATES

This act shall take effect on passage, except that Sec. 3 (credit billing for

certain home solicitation sales) shall take effect one year from the date of

passage.
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