10

11

12

13

14

15

16

17

18

19

BILL ASPASSED THE HOUSE H.533
2012 Page 1 of 39
H.533

Introduced by Representatives Botzow of Pownal, Marcotte of Coventry,
Dickinson of St. Albans Town, Kitzmiller of Montpelier,
Kupersmith of South Burlington, Ralston of Middlebury,
Russell of Rutland City, Shand of Weathersfield and Y oung of
Glover

Referred to Committee on

Date:

Subject: Insurance; commercial policies; reinsurance agreements; business

transfers; state review and approval

Statement of purpose: This bill proposesto facilitate and streamline the

process for transfers of commercial insurance policies and reinsurance

agreements between solvent insurance companies, subject to review and

approva by the commissioner of banking, insurance, securities, and health care

administration.

An act relating to insurance business transfers

It is hereby enacted by the General Assembly of the State of Vermont:

This act shall be known as the “Insu siness Transfer Act.”
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ia) The Vermont general assembly finds:

) The creation of jobs and investment in the state of Vermont through

busi n&s&pansi on and recruitment is of the highest importance.

(2) V>mont has created a thriving captive insurance and alternative risk

financing indusk\ which has provided Vermonters with well-paying jobs and

has created signifi premium tax revenue for the state.

(3) Vermontis e&mpetitive location for highly successful financid

services firms as aresult ohsleadership in the field of captive insurance.

Vermont's ability to modernize aspects of itsinsurance laws has been a

key to the stat€' s success.

(b) The purpose of this act is to facilNate and streamline the process for

transfers of commercial insurance polici %S\d reinsurance agreements

between solvent insurance companies.

Sec. 3. 8 V.S A. chapter 147 is added to read:

CHAPTER 147. INSURANCE BUSINESS NSFERS

Subchapter 1. Insurance Business Transfé&s

§7111. DEFINITIONS

As used in this chapter:

(1) “Assuming insurer” means an insurance company that is the

assuming insurer with respect to a plan, and that is adomestic insurer, a
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thé\department other than pursuant to this chapter, an insurance company

branb\ or aspecia insurance company.

(2) N\Commissioner” means the commissioner of banking, insurance,

Securities, akhealth care administration.

(3) “Departynent” means the department of banking, insurance,

securities, and health'§are administration.

(4) “Domicile regdhator” means the insurance regulatory authority of the

domicile jurisdiction of at%s(eror insurer or an assuming insurer, if either

such insurance company is angn insurance company or an alien insurance

company.

(5) “Independent reviewer” meandthe person charged with review of a

plan as described in section 7116 of this chahter.

(6) “Insurance business transfer” means a\policy transfer or a

reinsurance transfer.

(7) “Insurance business transfer plan” or “plan” rhkeans a plan that sets

forth all provisions regarding an insurance business trans%s(equi red under this

chapter.

(8) “Insurance company branch” means a branch established\in Vermont

by an alien or foreign insurance company under this chapter.

(9) “Inuring reinsurance” means:
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uded in the policy transfer; and

(B) with respect to areinsurance transfer, al reinsurance of the

rei nsurance agreements included in the reinsurance transfer.

(10) “Party” means any person so defined under subsection 7118(c) of

this chapter.

(11) “Persona \inesinsurance’ means an insurance policy that covers

personal, family, or housdhold risks.

(12) “Poalicy” meansk.ontract of property and casualty insurance other

than a personal lines insurance pdlicy.

(13) “Palicyholder” means k\person identified as the policyholder or

first named in a policy.

(14) “Poalicy transfer” means a plan thet calls for the transfer of al

rights, obligations, and liabilities of atransferor Wasurer under a policy and all

insuring reinsurance thereof to an assuming insurer.

(15) “Reinsurance agreement” means an agreemext of reinsurance that

directly or indirectly reinsures apolicy.

(16) “Reinsurance transfer” means a plan that callsfor the transfer of al

rights, obligations, and liabilities of atransferor insurer under a réﬂsurance

agreement and all inuring reinsurance thereof to an assuming insurer.

VT LEG 274148.1
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ablished under this chapter.

\\18) “Transferor insurer” means an insurance company that is the

transferring insurer with respect to a plan, and that is a domestic insurer, a

foreign or alieq insurance company that has a certificate of authority issued by

the department%e( than pursuant to this chapter, an insurance company

branch, or aspecia ingurance company.

§7112. JURISDICTIOX(APPEALS

The commissioner shal me exclusive jurisdiction with respect to the

review and approval or denial of \@ny insurance business transfer plan. Any

appeal of an order of the commissionegr issued under section 7116 of this

chapter shall be to the supreme court 0}\.

§7113. EXCLUDED TRANSACTIONS

This chapter shall not apply to any transfer oNa policy, reinsurance

agreement, or inuring reinsuranceiif all parties wi%n interest in the policies

and rei nsurance agreements being transferred have appryved the transfer and

the transfer is otherwise permitted under applicable law.

§7114. APPLICATION FOR APPROVAL OF INSURANCEBUSINESS

TRANSFER PLAN

(a) A transferor insurer and assuming insurer shall submit a plan tothe

commissioner.
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(1) alist of al parties, policies, reinsurance agreements, and inuring

(Z)\e(tifi cates issued by the domicile requlators of the transferor insurer

and the assu%’mq insurer, each attesting to the good standing of the transferor

insurer and theésumi ng insurer and the insurance regulatory laws of the

jurisdiction of the domicile regulator;

(3) astatement desgribing the terms of each policy and reinsurance

agreement, if any, regardi r&ssiqnment and assumption of the rights,

liahilities, and obligations of the Wansferor insurer with respect to each policy

and reinsurance agreement;

(4) the most recent audited financhdl statements and annual reports filed

by the transferor insurer and the aswminq}mrer with their respective

domicilereqgulators;

(5) astudy by an actuary acceptable to the coamissioner that quantifies

the liabilities to be transferred to the assuming insurer uRder the policies and

rei nsurance agreements;

(6) the form and amount of consideration payable by the\ransferor

insurer and pro-formafinancial statements that demonstrate the s}\encv of the

transferor insurer after the insurance business transfer is effective;
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asduming insurer after the insurance business transfer is effective;

\%) officer certificates of the transferor insurer and the assuming insurer

attesting that each has obtained all reguired internal approvals regarding the

insurance b&qeﬁs transfer;

(9) _how }\wotices reguired to be provided to a party under this chapter

shall be provided:;

(10) astatement reyarding any pending dispute between the transferor

insurer and any policyhol d&r reinsurer, or of adisputed claim by any third

party with respect to any poli C%ei nsurance agreement, or inuring reinsurance;

(11) the report of the independent review described in section 7115 of

this chapter; and

(12) any other information that the conamissioner may reguire with

respect to the plan in the exercise of his or her r nable discretion.

(c) Within 10 days of the date the applicationg,lbmitted, the

commissioner shall notify the transferor insurer and téasumi ng insurer that

the application is complete, or that the application is not coNgplete and listing

all additional required information and documentation to be subitted as part

of the application.

(d) Within 30 days of the date the commissioner provides notice that the

application is complete under subsection (c) of this section, the transferor

VT LEG 274148.1
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Aartment that complies with the plan and the provisions of 3 V.S.A.

8 809(Y). Such notice shall include a compl ete description of the plan, and a

statement §f the right of each party to submit written comments on the plan to

the commis%uer and to request a hearing on the plan before the

commissioner.

(e) Any party may\submit written comments on the plan or the report of the

independent reviewer, an§ any party may reguest a hearing on the plan. Any

such comments or request %wi ng shall be submitted to the commissioner

during the 60-day period starti%vn the date the commissioner provides notice

that the application is compl ete pur t to subsection (c) of this section (the

comment period). If ahearingisrequ , the commissioner shall schedule a

hearing to be held not earlier than 30 davs>~d not later than 60 days after the

end of the comment period.

(f) The commissioner shall issue an order approwng or disapproving the

plan within 30 days of the following:

(1) if ahearing is held on the plan, the date of the heXing; and

(2) if no hearing is held on the plan, the end of the con%ent period.

VT LEG 274148.1
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\AL

\(a) The independent reviewer shall be an individual approved by the

com%ss’ oner to review and comment on the merits and fairness of aplan.

The ind&ndent reviewer shall:

(1) po appropriate experience in commercia property and casualty

insurance and reiNgurance transactions;

(2) not have arNnterest as a shareholder or owner of any policyholder,

transferor insurer, assumiRg insurer, or an insurance company that is a party to

any inuring reinsurance; and

(3) not have served as a dixector, officer, or employee of the transferor

insurer, the assuming insurer, or anyther party during the 10-year period

immediately preceding the date the applgation for approval of aplanisfiled

with the commissioner.

(b) Theindependent reviewer shall review the plan and shall consider the

following as part of such review:

(1) the solvency of the transferor insurer, the ing insurer, and all

i nsurance companies that are partiesto inuring rei nsurancéboth before and

after the implementation of the proposed plan;

(2) in the case of apolicy transfer, the ability of the assumind.insurer to

comply with all requirements of the policy, including administration on\claims

in process as of and after the effective date of the transfer;

VT LEG 274148.1
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(4) any other factors or issues raised by the plan that the independent

reasonably deems rel evant.

(c) T\h&i ndependent reviewer’ s report shall include his or her

recommencL%on as to whether the plan should be approved or denied.

(d) The fee chwrged by the independent reviewer shall be payable by the

transferor insurer in the amount mutually agreed upon by the independent

reviewer and the transferdy insurer.

§7116. ORDER

(8) Thetransferor insurer and\the assuming insurer shall file, individually

or jointly, proposed findings of fac&ith the commissioner by the date

determined by the commissioner. Thcgsmmissioner may, in his or her

discretion, alow any other party to file findings of fact by such date.

(b) The commissioner shall issue an order roving or disapproving the

plan in compliance with subsection 7118(c) of this ¢hapter. The order shall be

valid notwithstanding any provision of any policy, relkurance agreement, or

i nuring reinsurance that would otherwise prohibit the tran§hr, including any

provision of apolicy, reinsurance agreement, or inuring rei ns>&nce that would

require the approval of a policyholder or any other person. The order shall

release the transferor insurer from any and all obligations and liabilitiedand

transfer al rights of the transferor insurer from any and all obligations an

VT LEG 274148.1



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED THE HOUSE

H.533

2012 Page 11 of 39

gusurance agreement, such that the assuming insurer has all such

rights,

Iiabmg, and obligations asif it were the origina party to such agreements.

(c) Th&dcommissioner may issue any orders necessary to fully i

mplement

an order is&k under subsection (b) of this section, including injunctions

against Iitiqatic}eaardi ng the validity of such order.

(d) No order issued under subsection (b) or (c) of this section shall be

construed to modify or alkend the terms of a policy or reinsurance agreement,

other than with respect to n&ers specifically subject to modification or

amendment under this chapter.

§7117. FEES AND COSTS

(a) Thetransferor insurer shall pay to\the commissioner afee of $50,000.00

to cover the costs of processing and reviewing a plan under this chapter.

(b) If aplanisapproved, the assuming insur® shall pay the commissioner a

transfer fee in an amount equal to the sum of:

(1) One percent of the first $100,000,000.00 of cOdnsideration payable by

the transferor insurer to the assuming insurer for the insurance business

transfer; and

(2) 0.5 percent of the amount of such consideration that exc

S

$100,000,000.00.

VT LEG 274148.1
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tragsfer, and neither the transferor insurer nor the assuming insurer shall be

subjecito any other tax imposed by the state of Vermont, other than sales and

use taxes and meals and rooms taxes.

(d) The%gmi ng insurer shall pay an annua fee of $7,500.00 to the

commissioner.

§7118. APPLICABDNE LAWS

(a) Inthe event of an\conflict between a provision of this chapter and any

other provision of thistitle,xkch provision of this chapter shall control.

Without limitation of the foregoiRg, chapter 157 of thistitle shall not apply to

any insurance business transfer.

(b) No transferor insurer, assuming iNsurer, or any insured or affiliate

thereof shall be entitled to join, contri bute§~0r receive any benefit from any

plan, pool, association, or guaranty or insolvenck fund for claims arising out of

any policy that is subject to an insurance business transfer under this chapter.

() 3V.SA. §§ 801, 809, 812, 813, and 815 shall ;nlv to a proposed

insurance business transfer; provided, for purposes of the&(i nitions set forth

in3V.SA. 8801

(1) A proposed insurance business transfer shall be a“ conteted case.”

(2) A “party” with respect to a proposed business transfer shall

limited to the transferor insurer, the assuming insurer, each policyholder, exch
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épect to such proceeding.

Subdhapter 2. Insurance Company Branch and Specia |nsurance Company

Formation and Operation

§7121. APPNCABILITY

This subchapk( shall apply only to atransferor insurer or assuming insurer

that is organized as a\insurance company branch or a specia insurance

company.

§7122. NAME

A special insurance company shall not adopt a name that is the same as,

deceptively similar to, or likely to be\confused with or mistaken for any other

existing business name registered in tfé&ate of Vermont.

§7123. FORMATION AND LICENSING

(a) A specia insurance company may be incrporated under the Vermont

Business Corporation Act, Title 11A, as astock i@er with its capital divided

into shares and held by the stockholders, or formed ué&{ the Vermont Limited

Liability Company Act, 11 V.S.A. chapter 21, as amanag anaged limited

liability company.

(b) Beforereceiving alicense, in the case of a specia insuranceé\company:

(1)(A) formed as a corporation, before the articles of incor%ion

are transmitted to the secretary of state, the incorporators shall petition the

VT LEG 274148.1
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%{ the establishment and maintenance of the proposed corporation shall

pror%se the general good of the state. In arriving at such afinding, the

commissidner shall consider:

%\the character, reputation, financia standing, and purposes of

the incorporators,

(ii) the character, reputation, financia responsibility, insurance

experience, and business\yualifications of the officers and directors; and

(iii) such other aspects as the commissioner shall deem advisable.

(B) the articles of incorRoration, such certificate, and the organization

fee shall be transmitted to the secretaxy of state, who shall thereupon record

both the articles of incorporation and tkcertificate.

(2)(A) formed asalimited liabi Ikcompanv, before the articles of

organization are transmitted to the secretary of e, the organizers shall

petition the commissioner to issue a certificate set}sg forth the commissioner’'s

finding that the establishment and maintenance of the}oposed company shall

promote the general good of the state. In arriving at such aXinding, the

commissioner shall consider the items set forth in subdivisio%&l)(A)(i)—(i i)

of this subsection; and

VT LEG 274148.1
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Ashall be transmitted to the secretary of state, who shall thereupon record

botrkph certificate and the certificate of formation.

(c) Belgrereceiving alicense, in the case of an insurance company branch,

theforei qn&l ien insurance company, as applicable, shall petition the

commissioner to Issue a certificate setting forth the commissioner’s finding

that, after considerind\the character, reputation, financial responsibility,

i nsurance experience, and\business qualifications of the officers and directors

of the dlien or foreign insué\ce company, as applicable, the licensing and

mai ntenance of the branch opeé'\ons will promote the general good of the

state. Thealien or foreign insurance\company, as applicable, may register to

do businessin this state after the comn%si oner’s certificate is issued.

(d) Each special insurance company and\nsurance company branch shall

pay to the commissioner a nonrefundabl e fee of $€600.00 for examining,

investigating, and processing its application for Iiéee, and for issuing the

same, and the commissioner is authorized to retain quﬁ\fi nancial, and

examination services from outside the department, the r able cost of

which may be charged against the applicant. The provisions}ﬁeection 3576 of

thistitle shall apply to examination, investigation, and process nq\ﬁnducted

under the authority of this section. |n addition, each special insurance

VT LEG 274148.1
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Ah year thereafter of $600.00.

(e)\lIf the commissioner is satisfied that the documents and statements

submitt ith respect to the licensing of a special insurance company or an

insurance c%panv branch, as applicable, comply with the provisions of this

chapter, the cor%\lssi oner may grant alicense authorizing the conduct of

businessin this stats\ntil April 1 thereafter, which license may be renewed.

(f) _The capital stock of a special insurance company incorporated as a stock

insurer may be authori zedm no par value.

(g) A special insurance com\pmv formed as a corporation shall have the

privileges and be subject to the prc% ons of Title 11A aswell asthe

applicable provisions contained in thisﬁ\apter. In the event of a conflict

between the provisions of the general corporgtion law and the provisions of

this chapter, the latter shall control.

(h) A specia insurance company formed as alimjted liability company

shall have the privileges and be subject to the provisiAof 11 V.S.A. chapter

21, aswell as the applicable provisions contained in this chapter. In the event

of aconflict between the provisions of the general corporation and the

provisions of this chapter, the latter shall control.
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\At al times, an insurance company branch and special insurance company

shal%xai ntain minimum unimpaired, paid-in capital and surplusin an amount

to be detelnined by the commissioner, in the form of cash or other instrument

approved b%e commissioner. The commissioner may prescribe additional

capita and surplus based on the type, volume, and nature of the insurance

business transacted.

§7125. DIVIDENDS AND DISTRIBUTIONS

No special insurance co}sanv may pay adividend out of, or other

distribution with respect to, capital or surplus without the prior approva of the

commissioner.

§7126. REPORTS

(@) Aninsurance company branch and a 8pecial insurance company shall

not be required to make any annual report ex;\as provided in this chapter.

(b) Prior to March 15 of each vear, a special insance company shall

submit to the commissioner areport of its financia C(%ﬁtion, verified by oath

of two of its executive officers. A specia insurance comp shall report

using generally accepted accounting principles, unless the co}qissi oner

requires, approves, or accepts the use of statutory accounting princiyles or

another comprehensive basis of accounting, in each case with any apprpriate

or necessary modifications or adaptations thereof required or approved or
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st\missioner. The commissioner shall determine the form of report to be

filedx aspecia insurance company. Subdivision 6002(c)(3) of thistitle shall

apply to exch report filed under this section.

(c) PrioAM arch of each year, or with the approva of the commissioner

within 60 davs%r its fiscal year-end, an insurance company branch shall file

with the commissi ck( acopy of all reports and statements required to be filed

under the laws of its dc%’cile jurisdiction, verified by oath of two of its

executive officers.

(d) A special insurance compsny may make written application for filing

the required report on afiscal year-eNd. If an alternative reporting dateis

granted, the annual report is due 75 daé\a!ter the fiscal year-end.

§7127. EXAMINATION AND INVEST%ATIONS

(a)(1) At least oncein three years, and when®&ver the commissioner

determines it to be prudent, the commissioner shall Rersonally, or by some

competent person appointed by the commissioner, visit ®ach special insurance

company and thoroughly inspect and examine its affairs to ascertain its

financial condition, its ability to fulfill its obligations, and whetRer it has

complied with the provisions of this chapter. The commissioner may enlarge

the aforesaid three-year period to five years, provided the specia insurance

company is subject to a comprehensive annual audit during such period of
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h‘commi ssioner. The expenses and charges of the examination shall be paid

to trbsrate by the company examined, and the commissioner of finance and

managemant shall issue his or her warrants for the proper chargesincurred in

al exami na%ns.

(2) Anin ce company branch shall submit to the commissioner a

copy of each periodi amination of the company that has established the

i nsurance company, as copducted by the domicile regulator of such company.

(b) The provisions of se&on 3576 of thistitle shall apply to examinations

conducted under this section.

(c) All examination reports, preliRinary examinati on reports or results,

working papers, recorded information, documents and copi es thereof

produced by, obtained by, or disclosed tokcommissioner or any other

person in the course of an examination made under this section are confidentia

and are not subject to subpoena and may not be m&e public by the

commissioner or an employee or agent of the commis&ner without the written

consent of the company, except to the extent provided in thig subsection.

Nothing in this subsection shall prevent the commissioner fr(%usi ng such

information in furtherance of the commissioner’s regulatory authorky under

thistitle. The commissioner may, in the commissioner’ s discretion, grat

access to such information to public officers having jurisdiction over the
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}\cers of this state or any other state or agency of the federal government at

any}ne, 50 long as such officers receiving the information agree in writing to

hold it in amanner consistent with this section.

§7128. LICENSE SUSPENSION OR REVOCATION

(a) Thelicensdof an insurance company branch and a special insurance

company may be su ded or revoked by the commissioner for any of the

following reasons:

(1) insolvency or impakment of capital or surplus;

(2) failureto meet the reqiirements of section 7123 of this subchapter;

(3) refusal or failure to submi annual report, as required by this

chapter, or any other report or Statemerkequired by law or by lawful order of

the commissioner;

(4) failureto comply with the provisions &f its owner charter, bylaws, or

other organizational document:

(5) failureto submit to or pay the cost of examination or any lega

obligation relative thereto, as required by this chapter;

(6) use of methods that, although not otherwise specificaly prohibited

by law, neverthel ess render its operation detrimental or its condi%wnsound

with respect to the public or to its policyholders; or

(7) failure otherwise to comply with the laws of this state.
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evidence, that any insurance company branch or specia insurance company

has vidated any provision of subsection (a) of this section, the commissioner

may suspend or revoke such company’ s license if the commissioner deems it

in the best int&est of the public and the policyholders, notwithstanding any

other provision oiNthisttitle.

§7129. LEGAL INWESTMENTS

An insurance companWbranch and a special insurance company shall not be

subject to any restrictions %Iowable investments; provided the

commissioner may prohibit or%qit any investment that threatens the solvency

or liquidity of the company, and the 8ommissioner shall approve any loan by

an insurance company branch or special Wasurance company to its parent

company or affiliates.

§7130. RATING ORGANIZATIONS; MEMBERSHIPS

No insurance company branch or special insur%e company shall be

required or eligible to join arating organi zation.

§7131. EXEMPTION FROM COMPULSORY ASSOCIANIONS

No insurance company branch or special insurance compaksﬁall be

permitted to join or contribute financially to any plan, pooal, asso%on, or

quaranty or insolvency fund in this state, nor shall any such company, & any

insured or affiliate thereof, receive any benefit from any such plan, pool,

VT LEG 274148.1
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op%t&ons of such company.

5 7132.%& CABLE LAWS

No provisio%ﬁhi stitle, other than those contained in this chapter or

contained in specific referehges contained in this chapter, shall apply to an

i nsurance company branch or sp i nsurance company.

§ 7133. DELINQUENCY

Except as otherwise provided in this chapter, terms and conditions set

forth in chapter 145 of thistitle shall apply in full to an Msurance company

branch and to a special insurance company.

Sec. 4. EFFECTIVE DATE

Thisact shall take effect on nassane

Sec. 1. TITLE

This act shall be known as the “ Insurance Business Transfer Act.”

Sec. 2. FINDINGS AND PURPOSE

(a) The Vermont general assembly finds:

(1) The creation of jobs and investment in the state of Vermont through

business expansion and recruitment is of the highest importance.

(2) Vermont has created a thriving alter native risk financing industry,

which has provided Ver monters with well-paying jobs and has created

significant premium tax revenue for the state.
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(b) The purpose of this act is to facilitate and streamline the process for

transfers of closed blocks of commercial insurance policies and reinsurance

agr eements between solvent insurance companies.

Sec. 3. 8 V.SA. chapter 147 isadded to read:

CHAPTER 147. INSURANCE BUSINESS TRANSFERS

§7111. DEFINITIONS

As used in this chapter:

(1) “ Assuming insurer” means an insurance company that acquires an

insurance obligation or risk from a transferring insurer pursuant to a plan and

that is a domestic insurer that has a certificate of authority issued by the

commissioner under chapter 101 of thistitle.

(2) “ Closed block” means a block, line, or group of businesses which an

insurance company ceases to offer or sall to new applicants.

(3) “ Comment period” means the 60-day period starting on the date the

commissioner authorizes notice regarding a plan to be issued pursuant to

subsection 7114(d) of this chapter. For good cause, the comment period may

be extended by the commissioner up to an additional 30 days.

(4) “ Commissioner” means the commissioner of financial regulation.

(5) “ Department” means the department of financial regulation.
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(6) “Domicileregulator” means the insurance regulatory authority of

the domicile jurisdiction of a transferring insurer if such insurance company is

a foreign insurance company or an alien insurance company.

(7)_“ Insurance business transfer” means a policy transfer or a

reinsurance transfer.

(8) “Insurance business transfer plan” or “ plan” means a plan that sets

forth all provisions and includes all documentation regarding an insurance

business transfer required under this chapter.

(9) “Parent company” means any person that organizes an insurance

company the business of which is limited to the ownership and administration

of policies and reinsurance agreements that are assumed by such insurance

company under this chapter.

(10) “ Party” means any person so defined under subsection 7118(c) of

this chapter.

(11) “ Personal linesinsurance” means property and casualty coverage

sold to an individual or family for primarily noncommercial purposes and

includes health, automobile, life, and homeowner’ s insurance.

(12) “ Plan summary” means the written statement of the key terms and

provisions of a plan described under subdivision 7114(b)(12) of this chapter.

(13) “Policy’” means a contract of property insurance, casualty

insurance, or a combination of property and casualty insurance, other than a
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personal lines insurance contract or an insurance contract that is subject to

regulation under the workers' compensation laws of any state, which is not a

reinsurance agreement.

(14) “ Policyholder” means the person identified as the policyholder or

first named in a policy.

(15) “ Palicy transfer” means the transfer by a transferring insurer and

the assumption by an assuming insurer of all rights, obligations, and liabilities

of the transferring insurer with respect to a closed block of policies and any

I ei nsur ance agreements that are included in a plan.

(16) “ Reinsurance agreement” means a contract of reinsurance

between a transferring insurer and another insurance company with respect to

which atransferring insurer is a party as the reinsurer or the reinsured.

(17) “ Reinsurancetransfer” means the transfer by the transferring

insurer and the assumption by an assuming insurer of all rights, obligations,

and liabilities of a transferring insurer with respect to a closed block of

reinsurance agreements that are included in a plan which does not include the

transfer or assumption of any right, liability, or obligation of the transferring

insurer with respect to a policy and to the extent such transfers are not

preempted under the Nonadmitted Reinsurance Reform Act, Subtitle B of Title

V of the Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L.

111-203.
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(18) “ Transferring insurer” means an insurance company that transfers

an insurance obligation or risk to an assuming insurer pursuant to a plan and

that is a domestic insurer or aforeign or alien insurance company that has a

certificate of authority issued by the commissioner under chapter 101 of this

title.

§7112. JURISDICTION; APPEALS

(a) The commissioner shall have exclusive jurisdiction with respect to the

review and approval or denial of any insurance business transfer plan.

(b) Any appeal of an order of the commissioner issued under section 7116

of this chapter shall be to the supreme court only, and such review shall be on

the record and not de novo.

§7113. EXCLUDED TRANSACTIONS

This chapter shall not apply to any transfer of a policy or reinsurance

agreament if all parties with an interest in the policies and reinsurance

agreements being transferred have approved the transfer and the transfer is

otherwise per mitted under applicable law, including chapter 157 of thistitle.

§7114. APPLICATION FOR APPROVAL; INSURANCE BUSINESS

TRANSFER PLAN

(a) Atransferringinsurer and an assuming insurer shall file a plan with

the commissioner and, at the time of filing, shall pay to the commissioner the

fee described in subdivision 7117(a)(1) of this chapter.
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(b) A plan shall include the following:

(1) alist of all parties, policies, and reinsurance agreements included in

the plan and the identity of any parent company of the assuming insurer;

(2) certificatesissued by the domicile requlators of the transferring

insurer and the assuming insurer and, if applicable, a parent company that isa

regulated insurance company, each attesting to the good standing of the

transferring insurer, the assuming insurer, and the parent company under the

insurance regul atory laws of the jurisdiction of their respective domicile

regulator; provided that, if such certificates are not obtainable under the laws

or practices of a domicile regulator, a certificate of an officer of the

transferring insurer, the assuming insurer, or the parent company, as

applicable, attesting to the foregoing;

(3) a statement describing the terms of each policy and reinsurance

agreement, if any, regarding assignment and assumption of the rights,

liabilities, and obligations of the transferring insurer with respect to each

policy and re nsurance agreement;

(4) the most recent audited financial statements and annual reports filed

by the transferring insurer and the assuming insurer with their respective

domicile regulators and such financial information with respect to a parent

company, if any, with respect to the plan that the commissioner may

reasonably require;
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(5) an actuarial study that quantifies the liabilities to be transferred to

the assuming insurer under the policies and reinsurance agreements;

(6) the form and amount of consideration payable by the transferring

insurer and proforma financial statements that demonstrate the solvency of the

transferring insurer commensur ate with the nature of the insurance business

transfer after the transfer is effective;

(7) proforma financial statements that demonstrate the solvency of the

assuming insurer commensur ate with the nature of the insurance business

transfer after the transfer is effective;

(8) officer certificates of the transferring insurer and the assuming

insurer attesting that each has obtained all required internal approvals

regarding the insurance business transfer;

(9) the form of notice to be provided to a party under this chapter and

how such notice shall be provided:;

(10) a statement regarding any pending dispute between the transferring

insurer and any policyholder or party to a reinsurance agreement or of a

disputed claim by any third party with respect to any policy or reinsurance

agreement that isincluded in the plan;

(11) the statement described in subsection (c) of this section regarding

the infor mation and documents submitted as part of or with respect to a plan

that are confidential ;
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(12) aplan summary that includes all information regarding the plan as

reasonably required by the commissioner; and

(13) any other infor mation that the commissioner may reasonably

reguire with respect to the plan in the exercise of his or her reasonable

discretion.

(c) The plan shall include a statement of the infor mation and

documentation included in the plan that the assuming insurer or the

transferring insurer may request be given confidential treatment, which in all

cases shall include all information identifying the personsinsured under a

policy and which may include any information that qualifies as a trade secret

or other confidential research, development, or commercial information of the

transferring insurer or the assuming insurer. The commissioner, subject to the

exercise of his or her reasonable discretion, shall determine whether the

infor mation designated in such statement qualifies for confidential treatment.

Any information qualifying for confidential treatment shall not be subject to

subpoena and shall not be made public by the commissioner or by any other

person; provided, however, the commissioner may in his or her discretion

grant access to such information to public officers having jurisdiction over the

regulation of insurance in any other state or country, to public officers of an

international financial regulatory authority, or to state or federal law

enforcement officers pursuant to a validly issued subpoena or search warrant,
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provided that such officers receiving the information agree in writing to hold it

in a manner consistent with this section.

(d) Within 10 days of the date the application is filed and the fee payable

under subsection (a) of this section is paid in full, the commissioner shall

notify the transferring insurer and the assuming insurer whether the notice

described in subsection (€) of this section shall be issued. |If the commissioner

notifies the transferring insurer and the assuming insurer that such notice

shall not be issued, the commissioner shall specify any modifications to the

plan and additional information or documentation with respect to the plan that

are required before such notice shall beissued. If the commissioner notifies

the transferring insurer and the assuming insurer that the notice described in

subsection (€) of this section shall be issued, the commissioner shall set a date

for a hearing on the plan as reguired under subsection (qg) of this section.

(e) Within 30 days of the date the commissioner notifies the transferring

insurer and the assuming insurer pursuant to subsection (d) of this section that

notice shall be issued, the transferring insurer shall provide notice to all

parties that:

(1) complies with the plan and the provisions of 3 V.SA. § 809(b);

(2) includes the plan summary, the date, time, and place of the hearing

on the plan, and a statement of the right of each party to file written comments
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on the plan with the commissioner or to appear and present evidence

regarding the plan at the hearing or both;

(3) includes all other information reasonably required by the

commissioner; and

(4) ispublished in two newspapers of general nationwide circulation on

two separate occasions, as determined by the commissioner.

(f)_During the comment period:

(1) any party may file written comments on the plan with the

commissioner; and

(2) thetransferring insurer and the assuming insurer shall file with the

commissioner such additional documentation and information regarding the

plan as the commissioner may reasonably require.

(q) The hearing on the plan shall be held not |ater than 60 days after the

end of the comment period. Any party that participates in such a hearing shall

bear its own costs of participation, including attorney’ s fees.

§ 7115. PLAN REVIEW

(a) The commissioner shall retain an actuary to conduct an actuarial study

quantifying the liabilities to be transferred to the assuming insurer under the

policies and reinsurance agreements and is authorized to retain any other

legal, financial, and examination services from outside the department to assist

in the review of the plan.
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(b) In reviewing the plan, the commissioner shall take into account all

written comments filed with respect to the plan and evidence taken at the

hearing on the plan and any other factors that the commissioner reasonably

deems relevant with respect to the plan, but in all cases the commissioner shall

consider and determine each of the following:

(1) the solvency of the transferring insurer and the assuming insurer

both before and after the implementation of the proposed plan;

(2) the ability of the assuming insurer to comply with all reguirements of

a policy and reinsurance agreements in the case of a policy transfer or with all

I equirements of reinsurance agreements in the case of a reinsurance transfer,

including administration of claimsin process as of and after the effective date

of the transfer;

(3) the plan does not materially adversely affect either the interests of

objecting parties or the interests of policyholders; and

(4) the fairness of the plan to all parties.

§7116. ORDER

(a) Within 30 days of the date the hearing is held on the plan, the

commissioner shall issue an order setting forth the amount of fees payable by

the transferring insurer under subdivision 7117(a)(2) of this chapter, payable

not later than 14 days after the date of such order. Upon receipt of such

payment the commissioner shall within five days issue an order that complies
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with subsection 7118(c) of this chapter approving or disapproving the planin

whole or in part. Whenever it is not practicable to issue an order within

30 days, the commissioner may extend such time up to an additional 30 days.

If the order approves the plan, it shall:

(1) set forth the fee payable by the assuming insurer under subsection

7117(b) of this chapter, which fee shall be payable not later than 14 days after

the date of such order;

(2) not be effective until such time as the fees described in this

subsection have been paid in full.

(b) An order issued pursuant to subsection (a) of this section approving the

plan shall transfer to the assuming insurer all of thetransferring insurer’s

rights, obligations, liabilities, and assets with respect to each policy and

I ei nsur ance agreement that is subject to the plan such that the transferring

insurer has no further rights, obligations, or liabilities with respect to such

policies and reinsurance agreements and the assuming insurer has all such

rights, obligations, and liabilities asif it, instead of the transferring insurer,

were the original party to such agreement.

(c) The commissioner may issue any other orders that he or she reasonably

deems necessary to fully implement an order issued under subsection (a) of

this section.
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(d) No order issued under subsection (a) or (c) of this section shall be

construed to modify or amend the terms of a policy or re nsurance agreement,

other than with respect to matters specifically subject to modification or

amendment under this chapter.

(e) If apolicy or reinsurance agreement contains a provision prohibiting

the transfer of the policy or reinsurance agreement without the consent of the

policyholder or other person, then such policy or reinsurance agreement shall

not be transferred under this chapter unless the applicable policyholder or

other person provides written consent to the proposed transfer.

(f) If a party objects to a plan, the commissioner may not approve the plan

with respect to such party unless the commissioner determines that the plan:

(1) does not materially adversely affect the objecting party;

(2) isinthe publicinterest; and

(3) otherwise complies with the reguirements of this chapter.

(g) At any time befor e the commissioner issues the order described in

subsection (a) of this section, the transferring insurer and the assuming insurer

may file an amendment to the plan subject to rules adopted by the

commissioner.

(h) At any time befor e the commissioner issues the order described in

subsection (a) of this section, either the transferring insurer or the assuming

insurer may withdraw the plan without prejudice. Upon such withdrawal,
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however, the commissioner shall issue an order setting forth the amount of fees

payable by the transferring insurer under subdivision 7117(a)(2) of this

chapter, payable not later than 14 days after the date of such order.

§7117. FEESAND COSTS

(a) To cover the costs of processing and reviewing a plan under this

chapter, the transferring insurer shall pay to the commissioner the following

nonrefundabl e fees at the times set forth in subsections 7114(a) and 7116(a) of

this chapter:

(1) an administrative fee in the amount of $30,000.00; and

(2) the reasonable cost of persons retained by the commissioner under

subsection 7115(a) of this chapter.

(b) When a plan is approved, the assuming insurer shall pay the

commissioner a transfer fee equal to the sum of:

(1) One percent of the first $100,000,000.00 of the gross liabilities

transferred, including direct and assumed unpaid claims, losses, and |oss

adjustment expenses with no reductions for amounts ceded; and

(2) 0.5 percent of the gross liabilities transferred, including direct and

assumed unpaid claims, losses, and |oss adjustment expenses with no

reductions for amounts ceded that exceed $100,000,000.00.

(c) All fees and payments received by the department under

subsection 7117(a) of this chapter and 10 percent of the transfer fee under
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subsection 7117(b) of this chapter shall be credited to the insurance requlatory

and supervision fund under section 80 of thistitle. The remaining 90 percent

of the transfer fee shall be deposited directly into the general fund.

§7118. APPLICABLE LAWS

(a) In the event of any conflict between a provision of this chapter and any

other provision of thistitle, such provision of this chapter shall control.

Without limitation of the foregoing, chapter 157 of thistitle shall not apply to

any insurance business transfer under this chapter.

(b) A Vermont insured shall be entitled to receive any benefit under

subchapter 9 (property and casualty insurance guar anty association) of

chapter 101 of thistitle for claims arising out of any policy that is subject to an

insurance business transfer under this chapter.

(c) A proposed insurance business transfer shall be a“ contested case’

under chapter 25 of Title 3, except that a “ party” shall be limited to the

transferring insurer, the assuming insurer, each counterparty to a reinsurance

agreement, each policyholder in the case of a policy transfer only, and any

other person the commissioner approves as a party with respect to such

proceeding.
8§ 7119. ASSUMING INSURERS

No assuming insurer shall be a party to an insurance business transfer

under this chapter unless:
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(1) itsboard of directors or committee of managers holds at least one

meeting each vear in this state;

(2) it maintainsits principal place of businessin this state; and

(3) it appoints a registered agent to accept service of process and to

otherwise act on its behalf in this state; provided that whenever such

registered agent cannot with reasonable diligence be found at the registered

office of the assuming insurer, the secretary of state shall be an agent of such

insurer upon whom any process, notice, or demand may be served.

§ 7120. POSTING OF PLANSON WEBSITE

The commissioner shall reguire that all plans filed with the department are

posted on the department’ s website, along with any other notice or other

infor mation the commissioner deems appropriate.

§7121. REGULATION OF INSURERSAND SERVICE PROVIDERS

(a) Except as provided in subsection (b) of this section, a transferring

insurer and an assuming insurer shall be subject to all provisions of thistitle

and all rules adopted by the commissioner under thistitle applicable to

property and casualty insurance companies domiciled or licensed in this state.

(b) The commissioner shall adopt rules regarding the provision of services

to an assuming insurer by persons other than any director, officer, or

employee of such assuming insurer with respect to the administration of

policies and reinsurance agreements assumed by such assuming insurer
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pursuant to an insurance business transfer, including any licensing or other

requirements.

(c) The commissioner may adopt any other rules necessary or appropriate

to carry out the provisions of this chapter. Such rules shall ensure that the

insurance business transfer s authorized by this chapter take into account any

rights and obligations arising under the laws of the domicile jurisdiction of

any affected insurers and policyholders.

Sec. 4. INSURANCE BUSINESS TRANSFERS REPORTS

(a) Interimreport. On or before January 15, 2013, the commissioner of

financial regulation shall submit to the house committee on commerce and

economic development and the senate committee on finance a report

summarizing the rulemaking process authorized under Sec. 3 of this act,

including the major issues raised by interested parties. Theinterim report

shall include also a description of the number and nature of any insurance

business transfer plans expected to be filed under 8 V.SA. chapter 147, as well

as the commissioner’ s recommendations, if any, for statutory amendmentsto 8

V.SA. chapter 147.

(b) Final report. On or before January 15, 2014, the commissioner of

financial regulation shall submit to the house committee on commerce and

economic development and the senate committee on finance a report

describing the number and nature of insurance business transfer plans filed

VT LEG 274148.1



BILL ASPASSED THE HOUSE H.533
2012 Page 39 of 39

under 8 V.SA. chapter 147 and their current status. The report shall include

also the commissioner’s recommendations, if any, for statutory amendments to

8 V.SA. chapter 147.

Sec. 5. EFFECTIVE DATES

(a) This section and Secs. 1, 2, and 4 of this act shall take effect on

passage.

(b) Sec. 3 of this act shall take effect on passage only with respect to the

rulemaking authority granted to the commissioner of financial regulation

under that section. The remaining provisions of Sec. 3 of this act shall take

effect May 1, 2013, provided all rules reguired under Sec. 3 of this act have

been adopted.
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