Journal of the House

Wednesday, January 11, 2017
At one o'clock in the afternoon the Speaker called the House to order.
Devotional Exercises

Devotional exercises were conducted by Monsignor Routhier, St. Augustine
Church, Montpelier VT.

Message from the Senate No. 5

A message was received from the Senate by Mr. Marshall, its Assistant
Secretary, as follows:

Madam Speaker:
[ am directed to inform the House that:
The Senate has on its part adopted joint resolution of the following title:
J.R.S. 8. Joint resolution relating to weekend adjournment.
In the adoption of which the concurrence of the House is requested.

The Senate has on its part adopted Senate Concurrent Resolution of the
following title:

S.C.R. 1. Senate concurrent resolution honoring former Senator William T.
Doyle and designating March 7, 2017 as "Bill Doyle Town Meeting Day".

In the adoption of which the concurrence of the House is requested.
House Bills Introduced

House bills of the following titles were severally introduced, read the first
time and referred to committee or placed on the Calendar as follows:

H. 22

By Reps. Hubert of Milton, Condon of Colchester, Devereux of Mount
Holly, Gage of Rutland City, Gannon of Wilmington, Kitzmiller of Montpelier,
LaClair of Barre Town, Lewis of Berlin, Townsend of South Burlington and
Weed of Enosburgh,

House bill, entitled

An act relating to the professional regulation of law enforcement officers by
the Vermont Criminal Justice Training Council;

To the committee on Government Operations.
40
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H. 23

By Reps. Till of Jericho, Donovan of Burlington, Dunn of Essex, Kitzmiller
of Montpelier, Lalonde of South Burlington, Macaig of Williston, McCullough
of Williston, Morris of Bennington, Mrowicki of Putney, Potter of Clarendon,
Rachelson of Burlington, Squirrell of Underhill, Stuart of Brattleboro, Sullivan
of Burlington, Webb of Shelburne, Yacavone of Morristown, Yantachka of
Charlotte and Young of Glover,

House bill, entitled

An act relating to building resilience for persons experiencing adverse
childhood experiences;

To the committee on Human Services.
H. 24

By Reps. Grad of Moretown, Conquest of Newbury, Lalonde of South
Burlington and Viens of Newport City,

House bill, entitled
An act relating to drugged driving;
To the committee on Judiciary.
H. 25

By Reps. Grad of Moretown, Conquest of Newbury, Lalonde of South
Burlington and Morris of Bennington,

House bill, entitled
An act relating to sexual assault survivors’ rights;
To the committee on Judiciary.
H. 26
By Rep. Till of Jericho,
House bill, entitled

An act relating to physician expert witnesses in medical malpractice
actions;

To the committee on Judiciary.

H. 27
By Reps. Grad of Moretown and Morris of Bennington,
House bill, entitled
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An act relating to eliminating the statute of limitations on prosecutions for
sexual assault;

To the committee on Judiciary.
H. 28

By Rep. Poirier of Barre City,
House bill, entitled
An act relating to creating a public option for health care coverage;

To the committee on Health Care.
H. 29

By Reps. Trieber of Rockingham, Scheuermann of Stowe, Nolan of
Morristown, Ode of Burlington, Olsen of Londonderry, Partridge of Windham
and Wright of Burlington,

House bill, entitled

An act relating to permitting Medicare supplemental plans to offer expense
discounts;

To the committee on Health Care.
H. 30

By Reps. Hubert of Milton, Ainsworth of Royalton, Batchelor of Derby,
Beck of St. Johnsbury, Beyor of Highgate, Frenier of Chelsea, Gage of
Rutland City, Graham of Williamstown, Higley of Lowell, Lawrence of
Lyndon, Lefebvre of Newark, Lewis of Berlin, Morrissey of Bennington,
Pearce of Richford, Quimby of Concord, Rosenquist of Georgia, Savage of
Swanton, Smith of Derby, Smith of New Haven, Tate of Mendon and Viens of
Newport City,

House bill, entitled
An act relating to dissolution of the Green Mountain Care Board;
To the committee on Health Care.
Communication from Secretary of State
“January 11, 2017

To: Representative Mitzi Johnson
Speaker of the House

Cc: William MaGill
Clerk of the House



43 WEDNESDAY, JANUARY 11, 2017

Speaker Johnson,

Enclosed please find the Attorney General's finding on the question of the
seating of the member from Orange 1 District, in accordance with the
requirements of 17 V.S.A. § 2605.

Sincerely,

/s/ James C. Condos”

Communication from Michael Duane
Senior Assistant Attorney General

"January 10, 2017

James C. Condos

Secretary of State

Office of the Vermont Secretary of State
128 State Street

Montpelier, VT 05633

RE: Report and Opinion
Dear Secretary Condos:

In accordance with 17 V.S.A. § 2605(b), enclosed please find a
report and opinion from the Office of the Attorney General regarding “In
Re: Petition of Susan Hatch Davis - Petition for Recount, House of
Representatives for District Orange — 1 General Election held
November 8, 2016”, which was filed with your office on December 22,
2016.

Sincerely,
/s/ Michael O. Duane

Senior Assistant Attorney General
Director, General Counsel and Administrative Law Division

DATE: December 30, 2016

TO: Will Senning, Director of Elections, Secretary of State
FROM: Michael O. Duane, Sr. Assistant Attorney General
RE: Petition of Susan Hatch Davis Orange -1

I have reviewed the request that the Secretary gave notice of and
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delivered to our Office on December 23, 2016 regarding the challenge of
Susan Hatch Davis which was received by the Secretary on December 22,
2016. In accordance with 17 V.S.A. § 2605 the Attorney General shall
investigate, prepare an opinion and report, and send such opinion and report to
the Secretary at least 10 days before the General Assembly convenes. That
date would have been Sunday, December 25, 2016, as the General Assembly
will convene on January 3, 2017.

In light of the underlying court judgment order date of December 19,
2016 concerning the recount petition, the 10-day period shall have passed.

Pursuant to 17 V.S.A. § 2605(b), I would like to interview you with
respect to this request on January 6, 2017 at your office at the Secretary of
State’s Office. I do not believe it will be necessary to conduct a formal
deposition of you regarding the information I will seeking concerning this
matter.

REPORT AND OPINION
TO
SECRETARY OF STATE JAMES C. CONDOS

A request under 17 V.S.A. § 2605 in the form of a “Petition” was filed
with the Secretary of State on December 22, 2016 by Susan Hatch Davis
seeking to invoke the constitutional authority granted to the Vermont House of
Representatives, pursuant to Chapter I, Section 14 of the Vermont
Constitution, to judge of the election and qualifications of their own members.

Ms. Hatch Davis was a candidate for the two seats established for the
Orange-1 House District. Hatch Davis seeks as a remedy in her request that the
House order a new recount and order that all ballots deemed spoiled or
defective be examined to determine whether they should be counted.

The matter originated at the Vermont Superior Court, Civil Division,
Orange Unit at Chelsea where Hatch Davis requested a recount following the
November 8, 2016 election. In that election four candidates sought election for
the two seats established for the Orange-1 District. The recount was held on
November 28, 2016.

Proceedings regarding the recount were commenced as /n Re: Petition
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of Susan Hatch Davis, Docket No. 151-11-16 Oecv. On December 19, 2016, a
Judgment was entered in the recount action (Teachout, J.) in accordance with
17 V.S.A. § 2602 declaring Rodney Graham and Robert Frenier as the
winners in the election.

Ms. Hatch Davis’ request to the Secretary of State presents a question
that involves threading a constitutional eye of a needle. Under the Vermont
Constitution the voters have the right to elect officers [Chapter 1, Article 7]
and, more specifically with respect to the Vermont House of Representatives,
the voters of each representative district shall elect the representatives from
that district. [Chapter II § 13]. In conjunction therewith, however, Chapter II, §
14 provides that the House of Representatives shall have the power to judge of
the elections and qualifications of their own members.

The General Assembly has enacted a series of laws governing the
conduct of elections. See 17 V.S.A., Chapter 51. Within that framework of
laws, the local boards of civil authority shall have charge of the conduct of
elections, 17 V.S.A. § 2451, and along with a local presiding officer and other
assistant election officers, shall be responsible for the counting of votes,
certifying the result of the vote count and assuring that an election is
conducted according to law. See 17 V.S.A. §§ 2452 — 2455.

In accordance with these governing statues[sic], a losing candidate has
the right to have the votes “recounted” if the result of the votes cast in the
election is within a numerical margin,17 V.S.A. § 2601, and may do so by
filing a petition for a recount with the civil division of the Vermont superior
court. 17 V.S.A. § 2602(b). Vermont law also provides that the result of an
election may be “contested” by any legal voter entitled to vote on the office by
filing a complaint with a superior court. 17 V.S.A. § 2603. This provision
allowing “any legal voter” to contest an election presumably would include the

candidate themselves in an election for an office. However, in Kennedy v.
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Chittenden, 142 Vt. 397 (1983), the Vermont Supreme Court ruled that the
then existing provisions of 17 V.S.A. § 2603 [and 17 V.S.A. § 2604] could not
constitutionally apply to the contest of an election to the Vermont House of
Representatives. The Court held that as Chapter II, § 14 of the Vermont
Constitution, noted above, provides the House of Representatives shall have
the power to judge of the elections of its members, a statute purporting to give
the courts of the judicial branch such authority violated the separation of
powers doctrine contained in Chapter II, § 5 of our Constitution. In 1986,
following the Court’s decision in Kennedy, the legislature amended 17 V.S.A.
§ 2603(a) to add a provision to exclude elections to offices the general
assembly with respect to the right to contest the results of elections for offices
generally. 1985 Acts & Resolves, No. 148 (Adj.Sess.).

It thus appears that a candidate for a seat in the Vermont House of
Representatives who seeks a “recount” following an election may do so by
invoking the recount procedures set forth in 17 V.S.A. § 2601 through §
2602k, even though the superior court: presides over the recount petition
process,17 V.S.A. § 2602(b) and (c); may take evidence relating to the recount,
17 V.S.A. § 2602j(c); and shall issue a judgment regarding the election. /d. It
would follow that any appeal from a recount judgment with respect to the
specific recount procedures set forth in the statutory scheme would be to the
Vermont Supreme Court, as authorized by 4 V.S.A. § 2 and the Vermont Rules
of Appellate Procedure.

It should be noted that in Kennedy v. Chittenden, 142 Vt. 397, the
Supreme Court stated the case “first started” as a recount matter in which the
recount appeared to confirm the election victory of the defendant candidate
Chittenden, “... whereupon a contest was initiated before the Chittenden
Superior Court, on the basis of asserted checklist irregularities ...,”. It was the

“contest” to the checklist irregularities, and the superior court’s order calling
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for a new election regarding those perceived irregularities, that seemingly
violated the separation of powers doctrine.

It must be presumed that the statutory role of the judicial branch in
“recount” proceedings in 17 V.S.A. § 2601 through § 2602k (as opposed to
“contest” proceedings in 17 V.S.A. § 2605) is a proper constitutional
delegation by the Legislature, as statutes are presumed to be constitutional
until the Supreme Court rules otherwise. Badgley v. Walton, 2010 VT 68, 9
20, 38, 188 Vt. 367.1

In this matter, any claim by Ms. Hatch Davis regarding the presentation
of evidence to the superior court in the recount proceeding under 17 V.S.A. §
2602j, the application of the Vermont Rules of Evidence regarding offers of
proof under V.R.E. 103 with respect to such evidence, and the superior courts’
interpretation of § 2602j concerning the standard of proof in a recount action
may be matters for appellate review by the Vermont Supreme Court, but not by
the Attorney General or the Secretary of State under 17 V.S.A. § 2605.

Here, Ms. Hatch Davis’ specific request for relief in contesting the
election is that all ballots deemed spoiled or defective should be examined to
determine whether they should be counted. She claims that such ballots were
treated inconsistently within the district during the election and recount
process.

With respect to early or absentee ballots,17 V.S.A. § 2547 provides the
instances in which early or absentee ballots shall be marked “defective”, and
that in those instances the defective ballots shall not be counted. The Secretary
of State’s “2016 Elections Procedures” (July 2016) guide for local officials at
Appendices H and I also instructs that “defective” and “spoiled” ballots”,
respectively, should be placed into envelopes, and further instructs in case of a
recount that these “ballots” should not be counted. The Secretary of State is

the chief election official of the State, and has been authorized to adopt rules
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for the counting of ballots. 17 V.S.A. § 2582. As such, the Secretary of State’s
published procedures regarding the treatment of defective and spoiled ballots
under Vermont’s election laws is entitled to great weight, and should not be
disregarded or overturned, except for cogent reasons, and unless it is clear that
his statutory construction is erroneous. See Town of Lunenburg, et al. v.
Unorganized Towns and Gores of Essex County, 2006 VT 71 4 11, 180 Vt. 578
(mem.).

In light of the constitutional separation of powers line laid down by
the Vermont Supreme Court in Kennedy v. Chittenden, when a “recount”
proceeding turns into a “contest” of the election regarding alleged irregularities
in the treatment of defective and spoiled ballots, the jurisdiction of the judicial
branch ends. Therefore, any claims by Ms. Hatch Davis here that all ballots
deemed spoiled or defective should be examined to determine whether they
should be counted, is a “contest” of the election. Thus, her claims for relief fall
under 17 V.S.A. § 2605, and are within the exclusive power of the House of
Representatives to judge in accordance Chapter II, § 14 of the Vermont
Constitution.

Respectfully submitted and dated at Montpelier, Vermont this 10% day of
January, 2017.

/s/ Michael O. Duane

Sr. Assistant Attorney General
Director, General Counsel and
Administrative Law Division”

117 V.S.A. § 2605(a) allows for a candidate to file a request with the Secretary of State to have the House of
Representatives exercise its constitutional authority to judge of the elections and qualifications of its own
members. If there has been a final court judgment in a “contest” under § 2603, such a request must be filed no
later than 10 days after a final court judgment. The statute also requires that a request must be filed 20 days
after the date of the election generally, and 10 days after a final court judgment if there is a “recount” under §
2602. In light of Kennedy v. Chittenden, the provisions of the statute providing for the filing of requests after a
final court judgment in a “contest” of an election may no longer be operative.

Which was read and referred to the committee on Government Operations.
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Joint Resolution Adopted in Concurrence
J.R.S. 8
By Senator Ashe,
J.R.S. 8. Joint resolution relating to weekend adjournment.
Resolved by the Senate and House of Representatives:

That when the two Houses adjourn on Friday, January 13, 2017, it be to
meet again no later than Tuesday, January 17, 2017.

Was taken up read and adopted in concurrence.
Adjournment

At one o'clock and thirteen minutes in the afternoon, on motion of Rep.
Turner of Milton, the House adjourned until tomorrow at one o'clock in the
afternoon.



