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OVERVIEW
Closing the Satellite Corporate Tax Loophole

|
Vermont is losing between $5 to $7 million dollars per year in tax revenues.

I arity is the goal.

Seeking to promote the goal of tax parity, this bill ensures that the overall level of
taxation is equal among video providers, so that all multichannel video providers
operate on a level playing field with respect to taxes, fees, and other charges assessed
by Vermont and its municipalities.

Parity Law eldb C
Several Federal courts (including the 4" and 6™ U.S. Courts of Appeal), the
Massachusetts Supreme Judicial Court and the Supreme Court of Ohio have already
upheld these state tax parity laws against challenges brought by the satellite industry.

Unegual and unfair tax burdens.

Cable and satellite companies deliver essentially the same video services yet only cable
television companies pay and collect franchise taxes, personal property taxes, real
estate taxes, excise taxes, and regulatory fees.

i se the satelli X
Other states equalize the tax burden and collect an addition 5% from satellite
companies. They include Massachusetts, Virginia, Ohio, Florida, Kentucky, Utah, and
North Carolina. Legislation is pending in other states.

Tax parity ensures fair competition and true consumer choice.

Competition and consumers are best served by ensuring tax neutral video competition
rather than letting the disparate application of state and local tax laws determine
winners and losers in the video and communications service marketplace. Tax policy
and public policy argue that like services should be treated alike.

lar llite co ies i t fair.
DirecTV and Dish Network are the second and third largest video distributors in the
United States with a total of over 35 million subscribers.

C
The cable television industry employs hundreds in Vermont, has call centers in Vermont
and supports the municipalities. The satellite industry does none of this.

No SST Impact.
The draft legislation does not impact Vermont’'s compliance with the Streamline Sales
and Use Tax Agreement.

Dated: March, 2015
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AN ACT RELATING TO THE TAXATION OF SATELLITE TELEVISION
PROGRAMMING.

It is hereby enacted by the General Assembly of the State of Vermont:

SECTION 1. 32 V.S.A. chapter 242 is added to read:

CHAPTER 242. TAX ON SATELLITE TELEVISION PROGRAMMING

Subchapter 1. General Provisions

32 V.S.A. § 10401. Definitions

Unless the context in which they occur requires otherwise, the following terms when used
in this chapter mean:

(1) Commissioner: means the state tax commissioner in the department of taxes or any
officer or employee of the department duly authorized by the commissioner (directly or
indirectly by one or more redelegations of authority) to perform the functions herein mentioned
or described.

(2) (a) As used in this chapter, “gross receipts” means all consideration of any kind
or nature, including cash, credits, property, and in kind contributions received by any
satellite programming distributor, or an affiliate of such person, except as otherwise
provided in this section.

(b) For purposes of subsection (a), gross receipts includes the following fees and
charges charged to subscribers for satellite programming:

(1) Recurring monthly charges for satellite programming.

(2) Event based charges for satellite programming, including pay per view
and video on demand charges.

(3) Charges for the rental of equipment related to the provision of satellite
programming.

(4) Service charges related to the provision of satellite programming,
including activation, installation, repair, and maintenance charges.

(5) Administrative charges related to the provision of satellite programming,
including service order and service termination charges.

(¢) For purposes of subsection (a), gross receipts does not include the following
received by a satellite programming distributor, or affiliate thereof:

(1) Receipts not actually received, regardless of whether it is billed, including
AI72847475.1



but not limited to, bad debts.

(2) Receipts received by an affiliate or any other person in exchange for
supplying goods and services used by a satellite programming distributor.

(3) Refunds, rebates, or discounts made to subscribers, advertisers, or other
person.

(4) Receipts from service other than satellite programming, including:
(A) telecommunications service as defined in 47 U.S.C. § 153(46);
(B) information service as defined in 47 U.S.C. § 153(20); or
(C) any other service not satellite programming.

(5) The tax imposed under subdivision 9771 (4) of title 32.

(6) Any tax of general applicability imposed on a satellite programming
distributor, or a purchaser of satellite service, by a federal, state, or local
governmental entity and required to be collected by a person and remitted to
the taxing entity.

(7) Any foregone receipts from providing free or reduced cost satellite
programming to any person, including employees of the satellite
programming distributor or any governmental entity as required or permitted
by federal, state, or local law, except receipts foregone in exchange for the
goods or services through a trade or barter arrangement.

(8) Receipts from the sale of capital assets or surplus equipment not used by
the purchaser to receive satellite programming from the satellite programming
distributor.

(9) Reimbursements made by programmers to the satellite programming
distributor for marketing costs incurred by the satellite programming
distributor for the introduction of new programming that exceed the actual
costs incurred by the satellite programming distributor.

(10) Late payment fees collected from subscribers.

(11) Charges, other than those charges described in subsection (b), that are
aggregated or bundled with charges described in subsection (b) on a
customer’s bill, if the satellite programming distributor can reasonably
identify the charges in its books and records kept in the regular course of
business.

(3) Distributor: means any person engaged in the business of making satellite
programming available for purchase by subscribers.



(4) Person: includes an individual, partnership, society, association, joint stock company,
corporation, public corporation or public authority, estate, receiver, trustee, assignee, referee, and
any other person acting in a fiduciary or representative capacity, whether appointed by a court
or otherwise, and any combination of the foregoing.

(5) Subscriber: means a person who purchases programming taxable under this chapter.

(6) Satellite programming: means radio and television audio and video programming services
where the programming is distributed or broadcast by satellite directly to the subscriber's
receiving equipment located at an end user subscriber’s or an end user customer’s premises.
The term “satellite programming” includes but is not limited to:

a) the rental of receiving or recording equipment used by the subscriber or
customer to obtain or use the service;

b) the provision of premium channels;

¢) the installation or repair of receiving or recording equipment used by the
subscriber or customer to obtain or use the service; and

d) the provision of music or other audio services or channels; and
e) any other service received in connection with the provision of satellite
programming.
32 V.S.A.§ 10402. General powers of the commissioner
(a) In addition to other powers granted in this chapter, the commissioner may:

(1) Extend, for cause shown by general rule or individual authorization, the time
of filing any return for a period not exceeding three months on such terms and conditions
as the commissioner may require .

(2) Prescribe methods for determining the amount of gross receipts subject to tax.

(3) Require any person required to collect tax to keep detailed records of all
receipts received, charged or accrued, including those claimed to be nontaxable, and of
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other facts relevant in determining the amount of tax due and to furnish that information
upon request to the commissioner.

(b) Any examination under oath conducted by the commissioner may, in his discretion,
be reduced to writing and willful false testimony therein shall be deemed petjury and be
punishable as such.

32 V.S.A. § 10403. Liability for tax

(@) Every distributor required to collect any tax imposed by this chapter or to pay it to the
commissioner as required by this chapter shall be personally and individually liable for the
amount of such tax together with such interest and penalty as has accrued under the provisions of
section 3202 of this title; and if the distributor is a corporation or other entity, the personal
liability shall extend and be applicable to any officer or agent of the corporation or entity who as
an officer or agent of the same is under a duty to collect the tax and transmit it to the
commissioner as required in this chapter.

(b) Any sum or sums collected in accordance with this chapter shall be deemed to be held
by the distributor in trust for the state of Vermont. Such sums shall be recorded by such
distributor in a ledger account so as to clearly indicate the amount of tax collected, and that the
same are the property of the state of Vermont.

(c) Such distributor shall have the same rights in collecting the tax from the subscriber or
regarding nonpayment of the tax by the subscriber as if the tax were a part of the amount due for
the provision of satellite programming and payable at the same time; provided, however, if a
distributor required to collect the tax has failed to remit any portion of the tax to the
commissioner, that the commissioner shall be notified of any action or proceeding brought by
such distributor to collect the tax and shall have the right to intervene in such action or
proceeding.

(d) A distributor required to collect the tax may also refund or credit to the subscriber any
tax erroneously, illegally, or unconstitutionally collected. No cause of action that may exist under
state law shall accrue against the distributor for the tax collected unless the subscriber has
provided written notice to a distributor, and the distributor has had 60 days to respond. Such
notice must contain such information necessary to determine the validity of the request.

32 V.S.A. § 10404. Records to be kept

Every person required to collect any tax imposed by this chapter shall keep records of its
gross receipts and of the tax payable thereon, in such form as the commissioner may by
regulation require. The records shall be available for inspection and examination at any time
upon demand by the commissioner or his or her duly authorized agent or employee and shall be
preserved for a period of three years, except that the commissioner may consent to their
destruction within that period or may require that they be kept longer.

Subchapter 2. Exemptions

32 V.S.A. § 10441. Transactions not covered

A/72847475.1
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This chapter shall not cover the following transactions:

(@) Transactions that are not within the taxing power of this state under the Constitution
of the United States.

(b) The provision of satellite programming to a person for resale in the ordinary course of
business.

32 V.S.A. § 10442. Organizations not covered

The provision of satellite programming to or receipt of such programming by any of the
following is not subject to the use taxes imposed under this chapter:

(a) The state of Vermont, or any of its agencies, instrumentalities, public authorities,
public corporations (including a public corporation created pursuant to agreement or compact
with another state) or political subdivisions.

(b) The United States of America, any of its agencies and instrumentalities, insofar as it is
immune from taxation.

(c) An organization that qualifies for exempt status under the provisions of section
501(c)(3) of the United States Internal Revenue Code, if such organization has obtained a
certificate from the commissioner stating that it is entitled to the exemption. The commissioner
shall issue a certificate to any organization which has received federal certification of 501(c)(3)
status.

32 V.S.A. § 10443. Certificate or affidavit of exemption

The commissioner may require that a distributor obtain an exemption certificate, which
may be an electronic filing, with respect to sales for resale and transactions with organizations
that are exempt under section 10342 of this title. Acceptance of an exemption certificate
containing such information as the commissioner may prescribe shall satisfy the distributor's
burden under subsection 10413(a) of this title of proving that the transaction is not taxable. A
distributor’s failure to possess an exemption certificate at the time when satellite programming is
distributed to a customer shall be presumptive evidence that the provision of such programming
is taxable.

Subchapter 3. Imposition, Rate and Payment of Tax

32 V.S.A. § 10471. Imposition of tax

Except as otherwise provided in this chapter, there is imposed a tax on the provision of
satellite programming to a subscriber located in this state. The tax shall be paid by the distributor
at the rate of five percent of all gross receipts derived by the distributor from the provision of
satellite programming to the subscriber and shall be collected from the subscriber as provided in
section 10375 of this title.

32 V.S.A. § 10472. Returns

A/72847475.1
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(a) Except as otherwise provided in this section, every distributor subject to taxation
under section 10371 of this title shall file a return with the commissioner stating the gross
receipts derived by the distributor during each calendar quarter on or before the 25th day of the
calendar month following such calendar quarter.

(b)The commissioner may permit or require returns to be made covering other periods
and upon such dates as he or she may specify. In addition, the commissioner may require
payments of tax liability at such intervals and based upon such classifications as he or she may
designate. In prescribing the other periods to be covered by the return or intervals or
classifications for payment of tax liability, the commissioner may take into account the dollar
volume of tax involved as well as the need for insuring the prompt and orderly collection of the
taxes imposed.

(¢) The form of returns shall be prescribed by the commissioner and shall contain such
information as he or she may deem necessary for the proper administration of this chapter. The
commissioner may require returns and amended returns to be filed within twenty days after
notice and to contain the information specified in the notice.

(d)Upon the failure of a taxpayer to file any return required under this chapter within 20
days of the date of a notice to the taxpayer under subsection (c) of this section, the commissioner
may petition a judge of the superior court in the county wherein the taxpayer has a place of
business (or, if the taxpayer has no place of business in this state, the commissioner may petition
the Washington superior court), and upon the petition of the commissioner and a hearing, the
judge shall issue a citation requiring the taxpayer (and, if the taxpayer is a corporation, any
principal officer of such corporation) to file a proper return in accordance with this chapter, upon
pain of contempt. The order of notice upon the petition shall be returnable not later than 20 days
after the filing of the petition. The petition shall be heard and determined on the return day or on
such day thereafter as the court shall fix, having regard to the speediest possible determination of
the case consistent with the rights of the parties. The judgment shall include costs in favor of the
prevailing party. The commissioner's authority to petition under this subsection is in addition to
the commissioner's authority under section 10375(a) of this chapter to compute the tax liability
of a taxpayer who fails to file a required return or files an incorrect or insufficient return.

32 V.S.A. § 10473. Payment of tax

Every person required to file a return under this chapter shall, at the time of filing the
return, pay to the commissioner the taxes imposed by this chapter. The commissioner may
require payment by electronic funds transfer from any taxpayer who is required by federal tax
law to pay any federal tax in that manner, or from any taxpayer who has submitted to the tax
department two or more protested or otherwise uncollectible checks with regard to any state tax
payment in the prior two years. All the taxes for the period for which a return is required to be
filed or for such lesser interval as shall have been designated by the commissioner, shall be due
and payable to the commissioner on the date limited for the filing of the return for that period, or
on the date limited for such lesser interval as the commissioner has designated, without regard to
whether a return is filed or whether the return which is filed correctly shows the amount of gross
receipts or the taxes due thereon.

A/72847475.1
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32 V.S.A. § 10474. Determination of tax or penalty

(a) If a return required by this chapter is not filed, or if a return when filed, is incorrect or
insufficient, the amount of tax due shall be determined by the commissioner from any
information available. Notice of the determination shall be given to the person liable for the
collection and payment of the tax. The determination shall finally and irrevocably fix the tax
within 60 days after giving notice of the determination unless the person against whom it is
assessed shall apply in writing to the commissioner for a hearing, or unless the commissioner of
his own motion shall redetermine the tax. After the hearing the commissioner shall give notice of
his determination to the person against whom the tax is assessed.

(¢) Notwithstanding subsection (a) of this section, the commissioner, if he or she believes
the collection from a taxpayer of any deficiency, penalty or interest to be in jeopardy, may
demand, in writing, that the taxpayer pay the deficiency, penalty or interest forthwith. The
demand may be made concurrently with, or after, the notice of deficiency or the assessment of
penalty or interest given to the taxpayer under subsection (a). The amount of deficiency, penalty
or interest shall be collectible by the commissioner on the date of the demand, unless the
taxpayer files with the commissioner a bond in an amount equal to the deficiency, penalty or
interest sought to be collected as security for such amount as finally may be determined.

32 V.S.A. § 10475. Collection of tax from subscriber

Every distributor required to pay a tax under this chapter shall collect the tax from the
subscriber when collecting the gross receipts to which the tax applies. If the purchaser is given
any sales slip, invoice, receipt or other statement or memorandum of the amount paid or payable,
the tax shall be stated, charged and shown separately on the first of such documents given to
him. The tax shall be paid to the person required to collect it as trustee for and on account of the
state.

32 V.S.A. § 10476. Refunds

(a) As provided in this section the commissioner shall refund or credit any tax, penalty or
interest erroneously, illegally or unconstitutionally collected or paid if application to the
commissioner for the refund shall be made within three years from the date the return was
required to be filed. The application may be made by a subscriber who has actually paid the tax.
The application may also be made by a person required to collect the tax, who has collected and
paid over the tax to the commissioner, provided that the application is made within three years of
the payment to him by the customer, but no actual refund of moneys shall be made to a person
until he shall first establish to the satisfaction of the commissioner, under such regulations as he
may prescribe, that he has repaid to the customer the amount for which the application for refund
is made. The commissioner may, in lieu of any refund, allow credit on payments due from the

applicant.

(b) A person shall not be entitled to a revision, refund or credit under this section of atax,
interest or penalty which had been determined to be due pursuant to the provisions of section
10305 of this title where he has had a hearing or an opportunity for a hearing as provided in that
section or has failed to avail himself of the remedies therein provided. No refund or credit shall

A/72847475.1
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be made of a tax, interest or penalty paid after a determination by the commissioner made under
section 10305 unless it be found that the determination was erroneous, illegal or unconstitutional
or otherwise improper, pursuant to law, in which event refund or credit shall be made of the tax,
interest or penalty found to have been overpaid.

(c) If the commissioner determines on a petition for refund or otherwise, that a taxpayer
has paid an amount of tax under this chapter which, as of the date of the determination, exceeds
the amount of tax liability owing from the taxpayer to the state, with respect to the current and all
preceding taxable periods, under any provision of this title, the commissioner shall forthwith
refund the excess amount to the taxpayer together with interest at the rate per annum established
from time to time by the commissioner pursuant to Section 3108 of this title. That interest shall
be computed from forty-five days after the date the return was filed or from forty-five days after
the date the return was due, including any extensions of time thereto, with respect to which the
excess payntent was made, whichever is the later date. |

Subchapter 4. Enforcement and Penalties

32 V.S.A. § 10411. Proceedings to recover tax

(a) Whenever any person required to collect a tax under this chapter shall fail to collect or
pay over any tax, penalty or interest imposed by this chapter, the attorney general shall, upon the
request of the commissioner, enforce the payment thereof on behalf of the state in any court of
the state or of any other state of the United States.

(b) As an additional or alternate remedy, the commissioner may issue a warrant, directed
to the sheriff of any county commanding him to levy upon and sell the real and personal property
of any person liable for the tax, which may be found within his county, for the payment of the
amount thereof, with any penalties and interest, and the cost of executing the warrant, and to
return the warrant to the commissioner and to pay to him the money collected by virtue thereof
within sixty days after the receipt of the warrant. The sheriff shall within five days after the
receipt of the warrant file with the county clerk a copy thereof, and thereupon the clerk shall
enter in the judgment docket the name of the person mentioned in the warrant and the amount of
the tax, penalties and interest for which the warrant is issued and the date when the copy is filed.
Thereupon the amount of the warrant so docketed shall become a lien upon the title to and
interest in real and personal property of the person against whom the warrant is issued. The
sheriff shall then proceed upon the warrant, in the same manner, and with like effect, as that
provided by law in respect to executions issued against property upon judgments of a court of
record and for services in executing the warrant he shall be entitled to the same fees, which he
may collect in the same manner. If a warrant is returned not satisfied in full, the commissioner
may from time to time issue new warrants and shall also have the same remedies to enforce the
amount due thereunder as if the state had recovered judgment therefor and execution thereon had
been returned unsatisfied.

32 V.S.A. § 10412. Actions for collection of tax

(a) Action may be brought by the attorney general at the instance of the commissioner in
the name of the state to recover the amount of taxes, penalties and interest due from a distributor,

AJ72847475.1
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provided such action is brought within six years after the same are due. Such action shall be
returnable in the county where the distributor has a place of business o, if the distributor has no
place of business in this state, the commissioner shall be returnable to Washington county. The
limitation of six years in this section shall not apply to a suit to collect taxes, penalties, interest
and costs when the distributor filed a fraudulent return or failed to file a return when the same
was due.

32 V.S.A. § 10413. Presumptions and burden of proof

(a) For the purpose of the proper administration of this chapter and to prevent evasion of
the tax hereby imposed, it shall be presumed that all gross receipts from the provision of satellite
programming are subject to tax until the contrary is established, and the burden of proving that
any receipt or amusement charge is not taxable hereunder shall be upon the person required to
collect tax.

(b) The certificate of the commissioner to the effect that a tax has not been paid, that a
return has not been filed, or that information has not been supplied under this chapter shall be
presumptive evidence thereof.

32 V.S.A. § 10414. Criminal penalties

(a) Failure to file; failure to collect; failure to remit. Any person who knowingly fails to
file a return, fails to collect a tax or fails to remit a tax required under this subchapter shall be
imprisoned not more than three years or fined not more than $10,000.00, or both.

(b) Any person who knowingly makes, signs, verifies or files with the commissioner a
false or fraudulent tax return shall be imprisoned not more than one year or fined not more than
$1,000.00, or both. Any person who with intent to evade a tax liability makes, signs, verifies or
files with the commissioner a false or fraudulent tax return shall, if the amount of tax evaded is
in excess of $500.00, be imprisoned not more than three years or fined not more than
$10,000.00, or both.

32 V.S.A. § 10415. Notice and limitations of time

(2) Any notice under this chapter may be given by mailing it to the person for whom it is
intended in a postpaid envelope addressed to that person at the address given in the last return
filed by him under this chapter or in any application made by him or, if no return has been filed
or application made, then to any address obtainable. The mailing of the notice shall be
presumptive evidence of its receipt by the person to whom addressed. Any period of time which
is determined under this chapter by the giving of notice shall commence to run from the date of
mailing of the notice.

(b) The provisions of law relating to limitations of time for the enforcement of a civil
remedy shall not apply to any proceeding or action taken by the state or the commissioner to
levy, appraise, assess, determine or enforce the collection of any tax or penalty under this
chapter. However, except in the case of a willfully false or fraudulent return with intent to evade
the tax, no assessment of additional tax shall be made after the expiration of more than three
years from the later of the date of the filing of a return or the date a return is due, provided,

A02847475.1
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however, that when no return has been filed as provided by law the tax may be assessed at any
time and further provided that where tax collected under this chapter has been under-reported by
20 percent or more such tax may be assessed at any time before the expiration of six years from
the date of the filing of the return.

(c) When, before the expiration of the period prescribed herein for the assessment of an
additional tax, a taxpayer has consented in writing that the period be extended the amount of the
additional tax due may be determined at any time within the extended period. The period so
extended may be further extended by subsequent consents in writing made before the expiration
of the extended period. If a taxpayer has consented in writing to the extension of the period for
assessment, the period for filing an application for credit or refund pursuant to section 10376 of
this title shall not expire prior to six months after the expiration of the period within which an
assessment may be made pursuant to the consent to extend the time for assessment of additional
tax.

32 V.S.A. § 10416. Review of commissioner's decision

(a) Any aggrieved taxpayer may, within thirty days after any decision, order, finding,
assessment or action of the commissioner made under this chapter, appeal to the superior court.
The appellant shall give security, approved by the commissioner, conditioned to pay the tax
levied, if it remains unpaid, with interest and costs, as set forth in subsection (c) of this section.

(b) The appeal provided by this section shall be the exclusive remedy available to any
taxpayer for review of a decision of the commissioner determining the liability of the taxpayer
for the taxes imposed.

(c) Irrespective of any restrictions on the assessment and collection of deficiencies, the
commissioner may assess a deficiency after the expiration of the period specified in subsection
(a) of this section, notwithstanding that a notice of appeal regarding the deficiency has been filed
by the taxpayer, unless the taxpayer, prior to the time the notice of appeal is filed, has paid the
deficiency, has deposited with the commissioner the amount of the deficiency, or has filed with
the commissioner a bond (which may be a jeopardy bond) in the amount of the portion of the
deficiency (including interest and other amounts) in respect of which review is sought and all
costs and charges which may accrue against the taxpayer in the prosecution of the proceeding,
including costs of all appeals, and with surety approved by the county court conditioned upon the
payment of the deficiency (including interest and other amounts) as finally determined and all
costs and charges. If as a result of a waiver of the restrictions on the assessment and collection
of a deficiency any part of the amount determined by the commissioner is paid after the filing of the
appeal bond, the bond shall, at the request of the taxpayer, be proportionately reduced.

32 V.S.A. § 10417. Liens

If any person required to pay or collect and transmit a tax under this chapter neglects or
refuses to pay the same after demand, the amount, together with all penalties and interest
provided for in this chapter and together with any costs that may accrue in addition thereto, shall
be a lien in favor of the state of Vermont upon all property and rights to property, whether real or
personal, belonging to such person. Such lien shall arise at the time demand is made by the

A/72847475.1
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commissioner of taxes and shall continue until the liability for such sum with interest and costs is
satisfied or becomes unenforceable. Such lien shall have the same force and effect as the lien for
taxes under chapter 151 of this title, as provided in section 5895 of this title, and notice of such
lien shall be recorded as is provided in said section, Certificates of release of such lien shall also
be given by the commissioner as in the case of the aforesaid tax liens.

SECTION 2, EFFECTIVE DATE

This act shall take effect on and shall apply to all gross receipts
from satellite programming provided on or after that date.

A/72847475.1
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VERMONT TAX STRUCTURE BETWEEN CABLE CUSTOMERS AND SATELLITE

CUSTOMERS IS UNFAIR AND UNBALANCED. TAX PARITY IS THE GOAL.

The satellite industry has approximately 120,000 customers in Vermont and 35 million
nationally. The wide array of local and state taxes and fees that apply only to the Vermont

cable television industry puts us at a competitive disadvantage against the fast-growing satellite
industry. Vermont continues to lose $5 to $7 million annually by not equalizing that
cable/satellite tax burden. The following is a brief analysis of the relative tax burdens placed
on the Vermont cable television industry and the satellite TV industry:

Vermont Cable
Television DirecTV | DishTV
Industry
1. | Personal Property Taxes Paid to Municipalities? YES NO NO
2. | Real Estate Taxes Paid to Municipalities? YES NO NO
3. | Motor Vehicles Excise Taxes Paid to the State? YES NO NO
4. | Percentage of Revenue Paid to Support Public Access YES NO NO
Channels?
5. | Percentage of Revenue Paid to Support Government YES NO NO
Access Channels
6. | Percentage of Revenue Paid to Support Educational YES NO NO
7. | High Speed Broadband YES NO NO
8. | Free High-Speed Internet and Video to Schools and YES NO NO
Libraries?
9. | Free video service to all municipal buildings? YES NO NO
10. | Employees in Vermont? YES NO NO
11. | Regulatory Fees Paid to the State? YES NO NO
12. | Payroll Taxes Paid to Vermont? YES NO NO
13. | Vehicles in Vermont? YES NO NO
14. | Customer Service Centers in Vermont? YES NO NO
15. | Corporate Donations and Philanthropy to charities and YES NO NO
non-profits?
16. | Free Cable in the Classroom Programming and Free Study YES NO NO
Guides?
17. | Vermont Specific Infrastructure Expenditures? YES NO NO

Dated: March, 2015




NO SST IMPACT



1275 Pannsylvania Avenue, NW | ATLANTA
AUSTIN

‘Mashington, DC 20004-2415 HOUSTON
SUTHERLAND 202.383.0100 Fax 202.637.3593 P OIS
TALLAHASSEE

www, sutherland.com WASHINGTON DC
STEPHEN P. KRANZ
DIRECT LINE: 202.383.0267
E-mail: steve.kranz@sutherland.com

December 21, 2009

VIA E-MAIL

Paul Cianelli

New England Cable & Telecommunications Assn., Inc.
10 Forbes Rd., Suite 440 West

Braintree, Massachusetts 02184

Re:  Tax on Satellite Television Programming Act; Streamlined
Sales and Use Tax Agreement Conformity

Dear Mr. Cianelli:

I am writing to confirm our view that the draft Tax on Satellite Television Programming
Act (“Act”) does not impact Vermont’s compliance with the Streamlined Sales and Use Tax
Agreement (“Agreement”). As discussed further below, neither the Agreement’s stated purpose
nor any specific provision thereof restricts or prohibits the Act’s excise tax on satellite
programming.

If enacted, the Act would impose a six percent excise tax on the provision of satellite
programming sold to a subscriber in Vermont. However, the Act allows the distributor of
satellite programming to passthrough the excise tax to its subscribers. The State Tax
Commissioner in the Department of Taxes would administer the Act’s excise tax.

The “fundamental purpose” of the Agreement is to “simplify and modernize sales and
use tax administration in the member states.” See SSUTA § 102 (emphasis added). Vermont
imposes a six percent sales and use tax on the sale or use of the “access to cable television
systems or other audio or video programming systems that operate by wire, cable, coaxial,
lightwave, microwave, satellite transmissions or other similar means.” 32 V.S.A. § 9771(4);
Code of Vt. Rules 1.9771(4)-1. While Vermont imposes sales and use tax on video
programming services (e.g., cable and satellite services), the Act does not undermine the
Agreement because it does not implicate the existing provisions of Vermont’s sales and use tax
law, as set forth in Chapter 233 of Title 32 of the Vermont Statutes Annotated. Accordingly, the
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excise tax established by the Act has no effect on Vermont’s membership in the Agreement in
any way.

Further, no specific requirements or prohibitions for membership in the Agreement would
be impacted should Vermont enact the Act. In particular, the Act would not affect either the
“one rate” requirement imposed by Section 308 the Agreement, the recently adopted

“replacement tax” prohibition, or any other provision of the Agreement. Thus, it is our view that
the Agreement does not impact Vermont’s ability to adopt the proposed excise tax on satellite

programming.

Should you have any questions regarding the scope, purpose, requirements, or
prohibitions of the Agreement, please contact me at 202.383.0267 or
steve kranz@sutherland.com.

Reg

Stephen P.
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OPINION

BOGGS, Chief Judge. Directv, Inc. and Echostar Satellite L.L.C., collectively “the satellite
companies,” appeal from the district court’s dismissal of their claims against Mark Treesh, the
Commissioner of the Department of Revenue for the state of Kentucky. The satellite companies
seek a permanent injunction against certain provisions recently added to Kentucky’s revenue statutes
that afford cable television operators credits and other relief from state taxes assessed against both
cable companies and the satellite companies. The satellite companies contend that these credits
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unconstitutionally discriminate against interstate commerce in violation of the Commerce Clause
of Article I of the Constitution. Because we find no constitutional violation, we affirm the judgment
of the district court.

I
a. The Satellite and Cable Companies

The satellite companies provide multi-channel video programming to subscribers by means
of satellites stationed above the Earth. The federal government auctioned the right to transmit on
certain electromagnetic frequencies, and the satellite companies paid more than $700 million for
these rights. The satellite companies allege that they have further invested more than $1 billion in
building, insuring, and launching their satellites. Subscribers in Kentucky receive the signals from
these satellites by means of small satellite dishes mounted on or near their houses. According to
their complaint, the satellite companies “employ no infrastructure in the State to transmit their signal
directly to the subscriber and do not use public rights-of-way in providing service.” The district
court noted, however, that according to the amicus curiae brief of the Kentucky Cable Television
Association (“KCTA”), the satellite companies do have “local receiving facilities” on the ground
in Kentucky, which receive the signals of local broadcast stations and include them in their offerings
with the channels sent by satellite. In their complaint, the satellite companies state that Directv has
two sales employees in Kentucky and that EchoStar has six sales employees in Kentucky. The
district court noted that, according to the KCTA, the satellite companies employ a “legion” of local
contractors in Kentucky to sell their services and receiving dishes.

Cable companies, on the other hand, provide multi-channel video programming by means
of cable networks located in Kentucky. Cable systems receive the programming that they retransmit
to subscribers at local cable headends. The cable headends then transmit the programming to
Kentucky subscribers by way of cables laid in trenches in or along roads or hung on utility poles in
the state and connected to the subscribers’ television sets and set-top boxes. In their complaint, the
satellite companies assert that cable companies must obtain local government permission to use
roads and other rights-of-way in order to lay or string cable connecting their local distribution
facilities to the subscribers’ homes. Local governments typically provide this permission by
franchise agreements and permits granted to the cable companies. The satellite companies assert
that in return for permission to use public rights-of-way, the cable companies pay a franchise fee to
the applicable local government that is typically five percent of gross revenue within the franchise
area. The satellite companies characterize the franchise fee as “compensation to the local
government for valuable rights granted by the franchise.” The satellite companies allege that cable
operators have a “strong local presence in Kentucky due to the employment of numerous Kentucky
residents and the location of numerous offices and facilities within the state to provide service.”
Finally, the satellite companies allege that when a customer wishes to purchase a subscription to
multi-channel television service, there are basically only two choices: cable or satellite.

b. The Changes to Kentucky’s Tax Law

In March 2005, Kentucky amended its tax laws. See 2005 Ky. Acts 168, Ky. H.B. No. 272,
2005 Regular Session (2005) (the “2005 amendments”) (relevant provisions codified at various
sections of Chapter 136 of the Kentucky Revised Statutes).

Prior to the 2005 Amendments, neither the cable companies nor the satellite companies were
required to pay Kentucky state sales tax. In addition, pursuant to § 602(a) of the federal
Telecommunications Act of 1996, the satellite companies, but not the cable companies, were and
are exempt from all local taxes and fees. Pub. L. No. 104-104, Title VI, § 602(a), 110 Stat.
144(a)(1996) (reprinted at 47 U.S.C. § 152, historical and statutory notes). Nevertheless, the
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Telecommunications Act explicitly reserves to states the powers the states themselves had to tax
satellite companies. Ibid. Meanwhile, as stated above, the cable companies paid franchise fees to
local governments.

The Kentucky legislature passed the 2005 Amendments in order to provide “a fair, efficient,
and uniform method for taxing communications services sold” in Kentucky and to simplify *“an
existing system that includes a myriad of levies, fees, and rates imposed atall levels of government.”
KRS § 136.600(1), (3). The 2005 amendments became effective on January 1, 2006.

Section 90 of the 2005 Amendments imposes an excise tax on the retail purchase of
multichannel video programming service provided to a person whose place of primary use is in the
state. KRS § 136.604(I). The amendments define “multichannel video programming service” as
“cable service and satellite broadcast and wireless cable service.” Id. § 136.602(8). The excise tax
is 3% of the sales price charged for the service. Id. § 136.604(2). Section 96 of the 2005
Amendments imposes a 2.4% tax on a multichannel video programming service provider’s gross
revenues from service provided to people in Kentucky. Id. § 136.616(1), (2)(a). Together, these
provisions effectively impose a 5.4% tax on total charges for either cable or satellite.

Section 112 of the 2005 Amendments establishes a gross revenues and excise tax fund. KRS
§ 136.648(1). All revenues from the taxes described above are to be deposited into this fund. The
money in the fund is then to be allocated among the state and its political subdivisions, school
districts, and special districts. /d. § 136.648(3). Under Section 113 ofthe 2005 Amendments, every
“political subdivision, school district, special district, and sheriff’s department™ must certify to the
Revenue Cabinet the total local franchise fees it collected from multichannel video programming
service providers in fiscal year 2005. Id. § 136.650(1). This certified amount is then used to
determine the monthly portion of the gross revenues and excise tax fund that will be distributed to
each subdivision, school district, and special district. The 2005 Amendments provide that each will
be assigned a percentage, called the “local historical percentage,” which is based on the amount of
the subdivision’s certified collections as a proportion of the total certified amount of all collections
of all parties participating in the fund. In return for their participation in this fund, the subdivisions
must agree to relinquish any right to a franchise fee or tax on multichannel video programming
services. Id. § 136.650(1)(b).

Pursuant to Section 118 of the 2005 Amendments, local governments are prohibited from
levying any franchise fee or tax on a multichannel video programming service. KRS § 136.660.
If a local government imposes or attempts to impose a franchise fee or tax, the local government
may not receive any share of the proceeds of the excise and gross revenues taxes for the period that
the imposition occurs. Id. § 136.660(4). Further, ifa provider of a multichannel video programming
service actually pays a franchise fee or tax with respect to the service, the provider is entitled to a
credit against the state taxes due in the amount of the franchise fee or tax. Id. § 136.660(5).

¢. The Satellite Companies’ Complaint

The satellite companies allege that the provisions of the 2005 Amendments that “afford cable
system operators credits against the state excise and gross revenues taxes and relief from franchise
fees unconstitutionally discriminate against interstate commerce in violation of the Commerce
Clause.” The satellite companies ask the court to declare KRS § 136.660(4), (5) unconstitutional.
These are the subsections of the 2005 Amendments prohibiting local governments from levying
franchise fees and taxes, denying local governments fund proceeds if they levy such fees, and
crediting providers of multichannel video programming services for any such fees paid. In effect,
they argue that if a state imposes uniform taxes on all multi-channel video programming providers,
it also is constitutionally required that the state allow its localities and subdivisions to charge
significant franchise fees.
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The satellite companies argue that with the new provisions the cable companies receive a tax
preference because revenues from the state excise and gross revenues tax are used to pay the
franchise fees that cable operators would otherwise have to pay local governments foraccessto local
rights-of-way. This discriminates against interstate commerce because cable companies, which
provide service via infrastructure necessarily located within the state, get the tax preference while
satellite companies, which provide service via satellites inherently located outside of the state, get
no tax preference. In other words, the cable companies pay the new taxes but get relief from a
portion of their operating costs, i.e., the price paid for the right to provide cable service in the
franchise area and rights of access to public rights-of-way. The satellite companies pay the new
taxes, but receive no relief from their operating costs. According to the satellite companies, this
constitutes discrimination against interstate commerce because the burdened entities — the satellite
companies — employ inherently out-of-state facilities and have very little in-state infrastructure,
while the benefitted entities — the cable companies —employ necessarily expansive in-state facilities
to deliver their television service.

11

We review a grant of a Rule 12(b)(6) motion to dismiss de novo. See, e.g., Golden v. City
of Columbus, 404 F.3d 950, 958 (6th Cir.), cert. denied, 126 S. Ct. 738 (2005). “[A] Rule 12(b)(6)
motion should not be granted unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief.” Ricco v. Potter, 377 F.3d 599, 602
(6th Cir. 2004) (quotation omitted). In reviewing a motion to dismiss, we construe the complaint
in the light most favorable to the plaintiff, accept its allegations as true, and draw all reasonable
inferences in favor of the plaintiff. See Evans-Marshall v. Bd. of Educ., 428 F.3d 223, 228 (6th Cir.
2005). The defendant has the burden of showing that the plaintiff has failed to state a claim for
relief. Carver v. Bunch, 946 F.2d 451, 454-55 (6th Cir. 1991). While all the factual allegations of
the complaint are accepted as true, “we need not accept as true legal conclusions or unwarranted
factual inferences.” Gregory v. Shelby County, 220 F.3d 433, 446 (6th Cir. 2000) (citation omitted).

III

The satellite companies first argue that the district court erred by relying on factual
assumptions that were neither alleged in their complaint nor consistent with the complaint’s
allegations. The satellite companies argue that this improperly converted the motion to dismiss into
a motion for summary judgment. Specifically, the satellite companies argue that the district court
substituted its own factual assumptions, largely drawn from the KCTA amicus brief, for the factual
allegations in the satellite companies’ complaint, and that the district court faulted plaintiffs for not
coming forward with evidence to support their allegations.

At some times in its opinion, the district court appears to have made factual assumptions that
may be controverted. While the satellite companies alleged that they used no infrastructure
whatsoever within the state to deliver programming, the district court found that “the mechanisms
by which the . . . Satellite Companies deliver programming lie partially outside of Kentucky and
partially inside the state.” The district court specifically pointed to the receiving dishes for local
programming mentioned in the KCTA brief as an example of the in-state infrastructure. Further,
the district court faults the satellite companies for the lack of “evidence in the record” to support the
principal places of business of the satellite and cable companies, and the failure of the satellite
companies to “presen(t] any other evidence” from which the district court could conclude that cable
companies are in-state economic interests.

[f the district court’s decision were actually predicated upon the above factual findings or
the failure of plaintiffs to present the specified evidence, it would have been error. “[U]nder the
notice pleading standard of the Federal Rules, courts are reluctant to dismiss colorable claims which
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have not had the benefit of factual discovery.” Evans-Marshall, 428 F.3d at 228. Further, it does
not appear that the satellite companies were given a “reasonable opportunity to present all material
made pertinent to the issue™ as required by Fed. R. Civ. P. 12(b) when a district court converts a
motion to dismiss into a motion for summary judgment.

The district court’s opinion, however, was not clearly predicated upon its additional factual
findings or its finding of lack of evidence. Several of the district court’s reasons for dismissal were
not based on these additional findings. Therefore, ignoring the above flaws in the district court’s
opinion, the relevant question on appeal is whether the district court properly found that, even
accepting all of the facts in the satellite companies’ complaint as true, the complaint failed to
demonstrate that the 2005 Amendments discriminate against interstate commerce.

v

The Constitution expressly authorizes Congress to “regulate Commerce with foreign Nations,
and among the several States,” U.S. Const. art. I, § 8, cl. 3, and the “negative” or “dormant” aspect
of the Commerce Clause implicitly limits a state’s right to tax interstate commerce. [n Boston Stock
Exch. v. State Tax Comm’n, 429 U.S. 318 (1977), the Court provided a concise exegesis of the
dormant aspect of the Commerce Clause:

[W]e begin with the principle that “[the] very purpose of the Commerce Clause was
to create an area of free trade among the several States.” McLeod v. J.E. Dilworth
Co., 322 U.S. 327, 330 (1944). It is now established beyond dispute that “the
Commerce Clause was not merely an authorization to Congress to enact laws for the
protection and encouragement of commerce among the States, but by its own force
created an area of trade free from interference by the States . . . [T]he Commerce
Clause even without implementing legislation by Congress is a limitation upon the
power of the States.” Freeman v. Hewit, 329 U.S. 249, 252 (1946). The Commerce
Clause does not, however, eclipse the reserved “power of the States to tax for the
support of their own governments,” Gibbons v. Ogden, 9 Wheat. 1, 199 (1824), or
for other purposes . . . rather, the Clause is a limit on state power. Defining that limit
has been the continuing task of this Court. On various occasions when called upon
to make the delicate adjustment between the national interest in free and open trade
and the legitimate interest of the individual States in exercising their taxing powers,
the Court has counseled that the result turns on the unique characteristics of the
statute at issue and the particular circumstances in each case. £.g., Freemanyv. Hewit
... This case-by-case approach has left “much room for controversy and confusion
and little in the way of precise guides to the States in the exercise of their
indispensable power of taxation.” Northwestern States Portland Cement Co. v.
Minnesota, 358 U.S. 450, 457 (1959).

Id. at 328-29.

A tax provision satisfies the requirements of the Commerce Clause if (1) the activity taxed
has a substantial nexus with the taxing state; (2) the tax is fairly apportioned to reflect the degree
of activity that occurs within the state; (3) the tax does not discriminate against interstate commerce;
and (4) the tax is fairly related to benefits provided by the state. See Complete Auto Transit, Inc. v.
Brady, 430 U.S. 274,279 (1977). The satellite companies only challenge Kentucky’s amended tax
law on ground (3).

The Commerce Clause “does not prevent the States from structuring their tax systems to
encourage the growth and development of intrastate commerce and industry.” Boston Stock Exch.
v. State Tax Comm'n, 429 U.S. 318, 336-37 (1977). The Supreme Court has never precisely
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delineated the scope of the doctrine that bars discriminatory taxes. The Court has made it clear,
however, that a tax statute’s “constitutionality does not depend upon whether one focuses upon the
benefitted or the burdened party.” Bacchus Imports, Lid. v. Dias, 468 U.S. 263, 273 (1984).

In general, a challenged credit or exemption will fail Commerce Clause scrutiny if it
discriminates on its face, or if, on the basis of a “sensitive, case-by-case analysis of purposes and
effects,” the provision “will in its practical operation work discrimination against interstate
commerce,” West Lynn Creamery v. Healy, 512 U.S. 186, 201 (1994) (citations omitted), by
“providing a direct commercial advantage to local business.” Bacchus Imports, 468 U.S. at 268
(citations omitted). “‘Discrimination’ simply means differential treatment of in-state and out-of-
state economic interests that benefits the former and burdens the latter.” Oregon Waste Sys., Inc.
v. Dep’t of Envil. Quality, 511 U.S. 93,99 (1994). A state tax provision that discriminates against
interstate commerce is invalid unless “it advances a legitimate local purpose that cannot be
adequately served by reasonable nondiscriminatory alternatives.” Id. at 101 (citation omitted).

A statute found to discriminate against interstate commerce “is virtually per se invalid.”
Fulton Corp. v. Faulkner, 516 U.S. 325, 331 (1996) (citation omitted). Once discrimination is
shown, the heavy burden to prove the law’s validity falls on the state. See Maine v. Taylor, 477 U.S.
131, 138 (1986).

On appeal, the satellite companies argue solely that the 2005 Amendments discriminate
against interstate commerce in practical effect. West Lynn Creamery, 512 U.S.at201. The satellite
companies complain that what they call the “tax and subsidy” approach, taken by Kentucky in the
2005 Amendments, is a sham. According to the satellite companies, while the Amendments purport
to prohibit franchise fees from being assessed against all multi-channel broadcast services, in fact,
only cable companies have been required to pay local franchise fees. Therefore, only they will
benefit from this provision, while the satellite companies garner no benefit.

As an initial matter, the satellite companies do not contend that if Kentucky had solely
imposed an equal state tax on both satellite companies and cable companies, without providing a
credit for the cable companies® franchise fees or banning those fees, that such a tax would violate
the Commerce Clause. Nor does it appear that Kentucky would have violated the Commerce Clause
had it solely banned local governments from imposing franchise fees on cable companies. The
nature of the franchise fees are somewhat disputed. As this case is before us on a motion to dismiss,
we will accept the contention of the satellite companies that these franchise fees are at least
compensatory in part; that they are collected in order to compensate the local governments for the
cable companies” use of the rights-of-way, utility poles, etc. However, there is no allegation of any
significant cost to the city of providing this access to the cable companies.

States and local government are under no mandate to charge for the use of local rights-of-
way; this is readily apparent from the fact that not every road is a toll road. States have wide latitude
“to encourage the growth and development of intrastate commerce and industry.” Boston Stock
Exch., 429 U.S. at 336-37. The provision of agcess to the state infrastructure free of charge is an
acceptable option that the state may exercise.” While the Supreme Court has struck down state
regulations that charged out-of-state truckers and in-state truckers the same flat fees for the use of
the state highways because the in-state truckers use the highways more frequently, American
Trucking Ass’ns v. Scheiner, 483 U.S. 266, 282 (1987), there is no indication that states would
violate the Commerce Clause by foregoing such fees entirely, even though the lack of such a fee
would benefit local truckers more than out-of-state truckers. See West Lynn Creamery, 512U.S. at

1The Court has indicated that even direct monetary subsidies to in-state companies often will not violate the
Commerce Clause. See West Lynn Creamery, 512 U.S. at 199 n.15.
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199 n.15 (“[L]t is undisputed that States may try to attract business by creating an environment
conducive to economic activity, as by maintaining good roads . . . .” (citing Zobel v. Williams, 457
U.S. 55, 67 (1982) (Brennan, J., concurring))).

Yet, as the Court has recognized in West Lynn Creamery, a tax and a subsidy, each of which
would be constitutional standing alone, might together be unconstitutional. 512 U.S. at 199-200.
The satellite companies analogize Kentucky’s new taxation regime to the one found to violate the
dormant Commerce Clause in West Lynn Creamery. In that case, Massachusetts required all milk
dealers in the state to contribute to a price equalization fund regardless of whether they bought milk
from in-state or out-of-state producers. The state then distributed the proceeds of that fund solely
to Massachusetts dairy producers, but not to their out-of-state counterparts. The court found that
this violated the Commerce Clause: “Although the tax also applies to milk produced in
Massachusetts, its effect on Massachusetts producers is entirely . . . offset by the subsidy provided
exclusively to Massachusetts dairy farmers.” West Lynn Creamery, 512 U.S. at 194. Massachusetts
argued that either the tax or the subsidy standing alone would be constitutional, therefore, the
combination must be constitutional as well. The Court rejected that contention, concluding that,
even assuming that each component would be constitutional standing alone, “[b]y conjoining a tax
and a subsidy, Massachusetts has created a program more dangerous to interstate commerce than
either part alone.” Id. at 199-200.

The instant case differs from West Lynn Creamery in several important respects. First, the
claimed subsidy is not a direct monetary subsidy, but is instead only the right to conduct business
and use local rights-of-way without local taxation or fees. Second, in West Lynn Creamery, the
“purpose and effect” of the tax and subsidy was “to divert market share™ from an out-of-state good
to an identical in-state good. Id. at 203. In this case, however, the two “goods™ are distinct,
consisting of two very different means of delivering broadcasts. See Exxon Corp. v. Governor of
Maryland, 437 U.S. 117, 127 (1978) (holding that the Commerce Clause does not “protect[] the
particular structure or methods of operation in a retail market.”). Further, the purposes of the 2005
Amendments include non-market share related goals, such as simplifying the labyrinthine system
of fees cable companies currently face and collecting taxes from the previously untaxed, burgeoning
satellite industry.

The “paradigmatic example” of a law that violates the dormant Commerce Clause is the
protective tariff, which taxes goods produced in other states but not those produced in-state. West
Lynn Creamery, 512 U.S. at 193. Such tariffs are so clearly unconstitutional that states hardly ever
enact them. Ibid. Yet other measures are the functional equivalent of such tariffs, such as enacting
a facially neutral tax on all liquor and exempting liquor produced locally from the tax. Bacchus
Imports, 468 U.S, at 263. In West Lynn Creamery, the Court found a tariff disguised as a tax and
subsidy. The purpose and effect of that scheme was solely to raise the price of out-of-state milk and
lower the price of in-state milk.

The satellite companies’ allegations are insufficient to demonstrate that the 2005
Amendments create the functional equivalent of a protective tariff. With the Amendments, the state
has simply prevented localities from mulcting cable companies through franchise fees, and
substituted a uniform state taxation scheme. It has not otherwise altered any competitive balance
among in and out-of-state competitors.

Further, a protective tariff is so clearly problematic because its only possible purpose is to
benefit in-state interests at the expense of out-of-state interests — likewise an industry-specific tax
and subsidy scheme. See Note: Functional Analysis, Subsidies, and the Dormant Commerce Clause,
110 Harv. L. Rev. 1537, 1552-54 (1997). Unlike a protective tariff, however, the purposes of
Kentucky’s 2005 Amendments are much more diffuse. While a purpose of the Amendments might
have been to aid the cable industry rather than the satellite industry because the former has a larger
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in-state presence than the latter, there were clearly many other purposes including assessing some
tax against a satellite industry that is rapidly rowing, and simplifying the current morass of local
taxes and franchise fees that cable companies face. See Hughes v. Alexandria Scrap Corp.,426 U.S.
794 (1976) (upholding a state policy clearly motivated in part by a desire to improve the state’s
environment, despite any concurrent protectionist motivations). The satellite companies’ opinion
of the 2005 Amendments might be very different had they been subjected to the tangled regime of
local taxation and franchise fees, as they certainly could have been absent the special exemption
granted to them by the Telecommunications Act. 47 U.S.C. § 152, historical and statutory notes.
Beyond that, because satellite and cable television differ significantly in their means of operation,
Kentucky may have wished to remove any barriers it had put in place to the continued viability of
cable for reasons entirely unrelated to geography — for example, that cable providers often provide
internet access as well, that cable providers are more likely to provide public access channels, etc.
None of these reasons are explicitly given by Kentucky in support of the Amendments, but the
possibility that they in some way motivated the Kentucky legislature’s actions is the reason that the
Supreme Court has held that the dormant Commerce Clause is intended to protect interstate
commerce, and not particular firms engaged in interstate commerce, or the modes of operation used
by those firms. Exxon Corp.,437 U.S. at 126-28: see also Amerada Hess Corp. v. Director, Div.
of Taxation, N. J. Dep't of the Treasury, 490 U.S. 66, 78 (1989) (holding that the differential tax
treatment of “two categories of companies result[ing] solely from differences between the nature of
their businesses, [and] not from the location of their activities” does not violate the dormant
Commerce Clause.).

We must be cautious about applying the dormant Commerce Clause in cases that do not
present the equivalent of a protective tariff. States must be allowed, and even encouraged, to work
“to attract business by creating an environment conducive to economic activity.” Applying the
dormant Commerce Clause to invalidate Kentucky’s revenue statute in this case would dramatically
increase the clause’s scope and limit states’ “right to experiment with different incentives to
business.” dlexandria Scrap, 426 U.S. at 817 (Stevens, J., concurring), or to implement “effective
and creative programs for solving local problems.” Reeves, 447 U.S. at 441. Kentucky’s banning
of local franchise fees can serve many purposes and have many effects other than arguably reducing
a cost previously borne by one type of competitor in the marketplace. Aftera “sensitive . ..analysis
of [the] purposes and effects” of the 2005 Amendments, we are unable to find that such action “will

in. .. practical operation work discrimination against interstate commerce.” West Lynn Creamery,
512 U.S. at 201.

\%

Accordingly, for the reasons set out above, we AFFIRM the district court’s grant of Treesh’s
motion to dismiss.

2Upon appeal, Treesh argues that Congress explicitly approved the type of taxation that Kentucky implemented
with the 2005 Amendments. See47 U.S.C. § 152, historical and statutory notes. Congress may authorize state regulation
that would otherwise violate the dormant Commerce Clause. Quill Corp. v. North Dakota, 504 U.S. 298,318 (1992).
Because we affirm the district court’s judgment on other grounds, it is unnecessary for us to decide this question.
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OPINION
SHEDD, Circuit Judge:

Plaintiffs DIRECTV, Inc. and Echostar Satellite, LLC, providers of
satellite television programming, brought this suit claiming that North
Carolina’s system of taxing multi-channel television programming
violates the Dormant Commerce Clause of Article I of the United
States Constitution. The district court granted Defendant E. Norris
Tolson’s motion to dismiss, concluding that Plaintiffs’ suit is barred
by the Tax Injunction Act and principles of comity, that Plaintiffs lack
standing, and that Plaintiffs failed to state a claim on which relief can
be granted. We hold that Plaintiffs’ suit is barred by principles of
comity and therefore affirm.

I
A
Consumers have two main choices for the purchase of subscription

multi-channel television programming: traditional "cable" providers
and direct broadcast satellite ("DBS") providers. Both types of service
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provide substantially the same programming, but each uses a different
means to deliver that programming to subscribers.

Cable providers deliver their programming through networks of
coaxial or fiber optic cables laid in trenches, alongside roads, or hung
on utility poles. These networks are physically connected to subscrib-
ers” homes. Thus, cable providers rely on the use of public rights-of-
way for the delivery of their programming. Historically, cable provid-
ers in North Carolina have been required to obtain franchises from
city and county governments entitling them to operate within desig-
nated franchise areas. In exchange for these franchises, local govern-
ments, with the authorization of the North Carolina General
Assembly, have typically levied franchise taxes on cable providers.

By contrast, DBS providers transmit their programming from satel-
lites orbiting the earth from space directly to satellite dishes mounted
on or near subscribers’ homes. Accordingly, DBS providers do not
rely on public rights-of-way for the delivery of their programming,
and federal law prohibits local governments from charging franchise
taxes or fees to DBS providers. Telecommunications Act of 1996,
Pub. L. No. 104-104, Title VI, § 602(a), 110 Stat. 144 (1996)
(reprinted at 47 U.S.C. § 152, historical and statutory notes).

B.

North Carolina has amended its taxation of multi-channel televi-
sion programming several times in recent years. Prior to 2002, neither
satellite nor cable TV providers were subject to sales tax on their
gross receipts. At the same time, cities and counties had statutory
authority to grant franchises to cable operators, see N.C. Gen. Stat.
§§ 160A-319 and 153A-137 (West 2001), and to levy a "franchise
tax" — typically 5% of cable operators’ gross receipts in the franchise
area — in exchange for those franchise rights. See N.C. Gen. Stat.
§§ 160A-214 and 153A-154 (West 2001).

Beginning in 2002, North Carolina imposed a 5% sales tax on the
gross receipts of DBS providers. See N.C. Gen. Stat. §105-
164.4(a)(6) (West 2005). Cable operators continued to pay franchise
taxes to localities as they had done before. The net effect of the tax,
therefore, was that both cable and DBS providers paid 5% of their
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gross receipts to the State and/or its political subdivisions. Plaintiffs
unsuccessfully challenged this scheme on Commerce Clause grounds
in North Carolina state court. See DIRECTV, Inc. v. State, 632 S.E.2d
543 (N.C. Ct. App. 2006).

Beginning in 2005, North Carolina imposed a sales tax of 7% on
the gross receipts of both cable and DBS providers. See N.C. Gen.
Stat. §§ 105-164.3(4a) and 105-164.4(a)(6) (West 2006). Cable pro-
viders continued to pay franchise taxes to local governments, but
were permitted to take a credit against the state sales tax in the
amount they paid in local franchise taxes. See N.C. Gen. Stat. § 105-
164.21B (West 2005). The net effect of this scheme was that both sat-
ellite and cable providers paid 7% of their gross receipts to the State
and/or its political subdivisions.

In 2006, further amendments to North Carolina’s taxation of multi-
channel television providers created the tax scheme at issue in this
lawsuit. See An Act to Promote Consumer Choice in Video Service
Providers and to Establish Uniform Taxes for Video Programming
Services, 2006 N.C. Sess. Laws 2006-151 (the "2006 Amendments").
The 2006 Amendments revoked the authority of local governments to
charge franchise taxes to cable providers and vested franchising
authority with the North Carolina Secretary of State. See id. §§ 1, 10-
13. At the same time, the 2006 Amendments eliminated the tax credit
available to cable providers, subjecting them to the full 7% state sales
tax on gross receipts. See id. § 9. The 2006 Amendments also provide
that a portion of the proceeds of the state sales tax on cable and DBS
providers be distributed to local governments. For those local govern-
ments that previously imposed franchise taxes on cable providers, the
amount of this distribution is based on the revenue formerly generated
by those taxes. See id. § 8, (adding N.C. Gen. Stat. § 105-164.441).
Counties or cities that did not charge franchise taxes also receive a
portion of the state tax revenue under the 2006 Amendments, in
amounts based on their populations. See id. Accordingly, just as they
did in 2005, both cable and DBS providers now pay taxes equal to 7%
of their gross receipts. Those taxes, however, are paid only to the
State, which in turn distributes a portion of the proceeds to local gov-
emnments according to state law.
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II

A.

We turn briefly to a discussion of the constitutional principles
underlying Plaintiffs’ claims. The Commerce Clause provides that
Congress "shall have the power . . . [t]Jo regulate Commerce . . .
among the several states." U.S. Const. art. I, § 8, cl. 3. This grant of
affirmative Congressional authority carries with it an implied or "dor-
mant”" restriction of the power of states to regulate interstate com-
merce, prohibiting them from enacting laws that impose "substantial
burdens" on commerce between the states. Dennis v. Higgins, 498
U.S. 439, 447 (1991) (internal quotation and citation omitted). The
clearest example of a state law that violates the Dormant Commerce
Clause is one that facially discriminates against interstate commerce,
such as a protective tariff or customs duty. West Lynn Creamery, Inc.
v. Healy, 512 U.S. 186, 193 (1994); see also Brown-Forman Distill-
ers Corp. v. New York State Liquor Auth., 476 U.S. 573, 579 (1986).
Even a facially neutral state law, however, violates the Dormant Com-
merce Clause "when its effect is to favor in-state economic interests
over out-of-state interests." Brown-Forman, 476 U.S. at 579. Like-
wise, a state runs afoul of the Dormant Commerce Clause even when
it joins an otherwise constitutional tax with an otherwise constitu-
tional subsidy in a way that benefits in-state economic interests and
burdens out-of-state interests. Thus, in West Lynn, the Supreme Court
struck down a Massachusetts milk pricing order that combined a non-
discriminatory tax on milk sales with an otherwise permissible sub-
sidy of Massachusetts dairy farmers because, taken together, the two
provisions had a discriminatory effect. 512 U.S. at 199-202. The
Court emphasized that state economic regulation must be considered
as a whole, and found particularly troubling the fact that the proceeds
from the tax were used to create a "subsidy to one of the groups hurt
by the tax" — i.e., the in-state dairy farmers. /d. at 200.

B.

Plaintiffs are the two main providers of DBS service in North Car-
olina and nationally and are two of only three companies that own and
operate DBS satellites. They brought this suit in 2005 under 42
U.S.C. § 1983, alleging that North Carolina’s tax credit for cable pro-
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viders violated the Dormant Commerce Clause because the credit was
granted to companies based on their in-state distribution of television
programming. After the 2006 Amendments became effective, Plain-
tiffs amended their complaint to challenge North Carolina’s present
tax scheme. Plaintiffs seek a declaratory judgment that sections 8
through 15 of the 2006 Amendments violate the Dormant Commerce
Clause, a permanent injunction barring the State from enforcing sec-
tion 8 of the 2006 Amendments, and attorneys’ fees and costs.

Plaintiffs argue that North Carolina’s present taxation scheme is no
different from that struck down by the Supreme Court in West Lynn,
because it combines an evenhanded tax on sales of subscription multi-
channel television programming with a subsidy available only to
cable providers and funded from the proceeds of the tax. Although no
distributions of sales tax proceeds are made directly to cable provid-
ers, and although not all localities that do receive these distributions
previously charged franchise taxes, Plaintiffs argue that an unconsti-
tutional subsidy exists because "[c]able providers no longer have to
pay franchise fees, but continue to receive the valuable right of access
to publicly owned rights-of-way they formerly obtained through the
payment of such fees." J.A. 126. There is no constitutional difference,
Plaintiffs claim, between payments directly to cable providers and the
distributions made to North Carolina’s political subdivisions under
the 2006 Amendments. Plaintiffs argue that the alleged subsidy
imposes a significant cost disadvantage on DBS providers, who are
forced to fund the subsidy. Plaintiffs further claim that because DBS
providers use out-of-state distribution facilities and cable operators
necessarily use in-state distribution facilities, the subsidy discrimi-
nates against DBS providers in violation of the Dormant Commerce
Clause.

The district court dismissed Plaintiffs’ amended complaint on sev-
eral grounds. First, the district court held that Plaintiffs” suit is barred
by the Tax Injunction Act, 28 U.S.C. § 1341, (TIA or the "Act") and
related principles of comity. Second, the district court held that even
if the suit were not barred, Plaintiffs lack standing to challenge North
Carolina’s taxation scheme because they lack an injury in fact and
because the injury they claim cannot be redressed by the relief they
seek. Third, the district court held that even if Plaintiffs did have
standing, their amended complaint failed to state a claim upon which
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relief could be granted. In so holding, the district court concluded that
the 2006 Amendments provide no subsidy to cable operators and
therefore do not discriminate against interstate commerce. Plaintiffs
now appeal. We review de novo the district court’s dismissal of Plain-
tiffs” amended complaint. Palmer v. City Nat. Bank of W. Virginia,
498 F.3d 236, 244 (4th Cir. 2007).

11
A,

The Supreme Court long ago "recognized the important and sensi-
tive nature of state tax systems and the need for federal-court restraint
when deciding cases that affect such systems." Fair Assessment in
Real Estate Ass’n, Inc. v. McNary, 454 U.S. 100, 102 (1981). As the
Court has explained:

It is upon taxation that the several States chiefly rely to
obtain the means to carry on their respective governments,
and it is of the utmost importance to all of them that the
modes adopted to enforce the taxes levied should be inter-
fered with as little as possible. Any delay in the proceedings
of the officers, upon whom the duty is devolved of collect-
ing the taxes, may derange the operations of government,
and thereby cause serious detriment to the public.

Dows v. City of Chicago, 78 U.S. (11 Wall.) 108, 110 (1871). Accord-
ingly, the Court has articulated a principle of comity that reflects the
"scrupulous regard for the rightful independence of state governments
which should at all times actuate the federal courts," requiring federal
courts, when the comity principle applies, to deny relief in challenges
to state tax laws "in every case where the asserted federal right may
be preserved without it." Fair Assessment, 454 U.S. at 108 (internal
quotation and citation omitted).

This comity principle found legislative voice in the enactment of
the Tax Injunction Act, which provides that "[t]he district courts shall
not enjoin, suspend or restrain the assessment, levy or collection of
any tax under State law where a plain, speedy and efficient remedy
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may be had in the courts of such State." 28 U.S.C. § 1341. But while
the TIA reflects the antecedent comity principle, the principle itself
is broader than the Act and "was not restricted by its passage." Fair
Assessment, 454 U.S. at 110. Indeed, the Supreme Court has contin-
ued to apply it in tax cases, see, e.g., id. at 116; Great Lakes Dredge
& Dock Co. v. Huffman, 319 U.S. 293 (1943), as well as in other con-
texts. See, e.g., Younger v. Harris, 401 U.S. 37 (1971) (holding that
comity principles prohibit federal courts from enjoining pending state
criminal prosecutions except in extraordinary circumstances).

In Fair Assessment, the Supreme Court addressed the applicability
of the comity principle to suits bringing constitutional challenges to
state tax laws under 42 U.S.C. § 1983. The Court acknowledged that
§ 1983 and its jurisdictional counterpart, 28 U.S.C. § 1343, authorize
"immediate resort to a federal court whenever state actions allegedly
infringe[ ] constitutional rights." 454 U.S. at 104 (citing Monroe v.
Pape, 365 U.S. 167 (1961)). Nevertheless, the Court explained that
§ 1983 actions challenging state tax laws are inherently intrusive,
threatening to disrupt state tax collection and to chill even good-faith
actions of state officials. Id. at 114-15. Therefore, the Court held that
"taxpayers are barred by the principle of comity from asserting § 1983
actions against the validity of state tax systems in federal courts” so
long as "plain, adequate, and complete" remedies are available in the
state courts. Id. at 116. It is clear that this holding applies to claims
for both legal and equitable relief under § 1983. See id.; Great Lakes,
319 U.S. 293; Lawyer v. Hilton Head Pub. Serv. Dist. No. 1,220 F.3d
298, 302 (4th Cir. 2000).

B.

In applying these principles to this case, we begin our analysis with
the relief sought by Plaintiffs. In their prayer for relief, Plaintiffs ask
the district court to "declare that Sections 8 through 15 of the 2006
Amendments violate the Commerce Clause of Article I and Article VI
of the United States Constitution.” J.A. 130. As explained above,
these sections repealed the system of local franchise taxation previ-
ously in place in North Carolina, repealed the tax credit formerly
available to cable providers, and provide for the distribution of part
of the proceeds of the state sales tax to local governments in lieu of
the franchise taxes those governments collected previously. Accord-



DIRECTYV, Inc. v. ToLson 9

ingly, the relief requested in Plaintiffs’ amended complaint would
have the effect of restoring the system of local franchise taxation cou-
pled with state-level tax credits to cable providers that existed prior
to the enactment of the 2006 Amendments.

On appeal, Plaintiffs contend that they never meant to ask for a
declaration that section 9 of the 2006 Amendments — the provision
restoring the tax credit to cable providers that Plaintiffs claimed was
unconstitutional in their original complaint — is unconstitutional.
They characterize the inclusion of section 9 in their prayer for relief
as "inadvertent” and urge us to "construe the[ir] complaint liberally”
to effectively eliminate this request. Notably, although Plaintiffs inti-
mate that the district court erred in not affording them an opportunity
to amend, the record reflects that Plaintiffs themselves made no
motion to do so in the district court.

We need not resolve the matter, however, because we conclude that
even if we ignore Plaintiffs’ request to restore the tax credit to cable
providers, principles of comity nevertheless preclude the federal
courts from entertaining Plaintiffs’ suit. Plaintiffs admit that they seek
"an order declaring that the provisions in the 2006 Amendments
repealing local government authority to charge franchise fees be
declared unconstitutional." Brief of Appellants at 25-26. As Plaintiffs
explain, such an order "would restore the power of local governments
to determine, in their own discretion, whether or not to charge such
fees for the benefits they confer on cable systems." Id. at 26. In
essence, Plaintiffs ask us to mandate the reinstatement of local fran-
chise taxing authority, a prerogative that North Carolina’s General
Assembly has seen fit to reserve to itself. It is just this sort of heavy-
handed federal court interference in state taxation that the principle of
comity is intended to avoid.

Plaintiffs, however, contend that tax comity considerations do not
apply to their requested relief because franchise taxes are really not
taxes at all, but instead are "rent" or "fees" paid to local governments
for the use of public rights-of-way. Thus, we turn our analysis to the
nature of the franchise charges at issue here.

Because the principle of comity reflects the recognition that states
should be free from federal interference in the administration of their
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fiscal operations, we interpret the term "tax" broadly for purposes of
our jurisdictional inquiry. See Valero Terrestrial Corp. v. Caffrey,
205 F.3d 130, 134 (4th Cir. 2000). We have previously considered the
factors a court should consider in determining whether a government-
imposed charge constitutes a "tax" or a "fee":

The "classic tax" is imposed by the legislature upon a large
segment of society, and is spent to benefit the community at
large. The "classic fee" is imposed by an administrative
agency upon only those persons, or entities, subject to its
regulation for regulatory purposes, or to raise "money
placed in a special fund to defray the agency’s regulation-
related expenses."

Id. (internal citations omitted). Accordingly, we consider three fac-
tors: (1) what entity imposes the charge; (2) what population is sub-
ject to the charge; and (3) what purposes are served by the use of the
monies obtained by the charge.' /d. When this inquiry places the
charge somewhere between the "classic tax" and the "classic fee,” it
is the purpose behind the statute that imposes the charge, as reflected
in the ultimate use of its proceeds, that is the most important factor.
Id

We conclude that — at least for purposes of our comity analysis
— the charges levied on cable providers by North Carolina’s political
subdivisions prior to the 2006 Amendments were taxes. These
charges were imposed not by an administrative or regulatory agency,
but by North Carolina’s political subdivisions with the authorization
of the General Assembly. See N.C. Gen. Stat. §§ 153A-154, 160A-
214 (West 2005). Franchise charges are also spread among a wide
proportion of the population, because cable providers are authorized
by statute to pass along the costs of franchise charges to their custom-
ers. 47 U.S.C. § 542(c); see also Valero, 205 F.3d at 134 (noting pass-
ing of waste disposal charges from users of landfills to generators of

"We note that while the North Carolina statutes authorizing localities
to charge for franchises refer to these charges as "taxes," see N.C. Gen.
Stat. §§ 153A-154, 160A-214 (West 2005), this consideration is not dis-
positive. See Valero, 205 F.3d at 134 (focus is on factual circumstances
surrounding the charge, not the nomenclature used).
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the waste weighed in favor of finding those charges to be taxes). In
addition, the only evidence in the record demonstrates that the pro-
ceeds of franchise charges go into the general operating funds of the
localities that levy them, rather than into discrete funds established for
the maintenance of public rights-of-way.? J.A. 150-61. Moreover; we
note that the fact that the 2006 Amendments replaced franchise taxes
with a state-level tax also supports the conclusion that North Caroli-
na’s franchise charges are taxes, not fees.?

C.

Having concluded that the franchise charges at issue here are taxes,
we also conclude that the relief sought by Plaintiffs is of the very sort
that comity principles prevent federal courts from granting. In this
regard, we find the First Circuit’s decision in United States Brewers

?plaintiffs argue that we should permit this case to move to the eviden-
tiary stage because the factual record concerning the purpose and use of
the franchise taxes levied by localities is underdeveloped. The problem
with this approach is that it permits the very evil that the comity principle
is intended to avoid: intrusive federal litigation that threatens to compro-
mise state tax systems. For purposes of our broad construction of "tax"
in the context of comity, the record before us is sufficient.

3We find the cases cited by Plaintiff to the contrary — none of which
involved comity considerations — to be unpersuasive. City of Dallas v.
FCC, 118 F.3d 393 (5th Cir. 1997), did not analyze any of the factors
discussed in Valero, but rather likened franchise charges to fees because
cable providers receive something in exchange for them: the right to use
public rights-of-way. See id. at 397-98. Taxpayers, however, often
receive something of value in exchange for their taxes — such as access
to landfills as in Valero — and therefore we find that this singular con-
sideration is not dispositive. City of St. Louis v. Western Union Tele-
graph Co., 148 U.S. 92 (1893), involved a five-dollar-per-pole charge
levied by St. Louis on telegraph companies for the use of the city’s tele-
graph poles. In determining that this charge was rent, as opposed to a tax,
the Supreme Court relied on the fact that the charge was not "graduated
by the amount of the business, nor is it a sum fixed for the privilege of
doing business," and expressly distinguished city taxes levied on the
gross income of telegraph companies. /d. at 97. By contrast, the franchise
charges at issue here are tied to the gross receipts of cable providers and
are charged for the privilege of obtaining a franchise.
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Ass’n, Inc. v. Perez, 592 F.2d 1212 (1st Cir. 1979), to be instructive.
In Perez, mainland beer producers sought an injunction to prevent
Puerto Rico from collecting an increase in the internal revenue tax on
beer or, in the alternative, to enjoin Puerto Rico from granting an
exception to the tax to beer producers whose total production did not
exceed 31,000,000 wine gallons. Id. at 1213. In effect, the alternative
relief sought by the plaintiffs in Perez would have required Puerto
Rico to collect a tax its legislature had declined to impose. Relying
on comity principles, the First Circuit held that the case must be dis-
missed:

[Aln order of a federal court requiring [Puerto Rico] offi-
cials to collect taxes which its legislature has not seen fit to
impose on its citizens strikes us as a particularly inappropri-
ate involvement in the state’s management of its fiscal oper-
ations. This is neither a case in which a court orders
reluctant state officials to collect taxes authorized by the cit-
izens of the state, nor one in which officials have failed to
perform their "special responsibility” to levy taxes for a cru-
cial public purpose and consequently have violated federal
constitutional rights. As appellees point out, the invalidation
of the [tax] exemption . . . is an awkward and heavy-handed
remedy, producing a broad taxing statute for which [Puerto
Rico] may have believed there was no need or which was
actually detrimental to its domestic policy. Sound equity
practice and a concern for interests of federalism thus bar
both the injunctive and declaratory relief sought by appel-
lants.

Id. at 1215 (internal citations omitted).

We conclude that principles of comity apply with even more force
to the relief Plaintiffs seek here. While the relief sought in Perez
would have required Puerto Rico not to enforce a single tax exemp-
tion, what Plaintiffs ask for here is a federal court-ordered redistribu-
tion of intra-state taxation authority. This relief would be heavy-
handed indeed, and would be a particularly inappropriate intrusion by
the federal courts into North Carolina’s tax laws.

Relying on a footnote in Hibbs v. Winn, 542 U.S. 88 (2004), a case
interpreting the TIA, Plaintiffs argue that their suit is not barred by
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principles of comity because those principles "do[ ] not apply to tax-
payer suits that do not disrupt state tax collection.” Brief of Appel-
lants at 28. In Hibbs, Arizona taxpayers brought an Establishment
Clause challenge to certain income tax credits available to those who
made contributions to nonprofit organizations that provided scholar-
ship grants to children attending private schools, including religious
schools. The Supreme Court held that the TIA did not bar the suit
because (1) the plaintiffs did not contest their own tax liability and (2)
the relief they sought would not impede Arizona’s collection of tax
revenue. Hibbs, 542 U.S. at 93. Explaining its prior tax comity cases,
the Court stated that it "has relied on ‘principles of comity’ to pre-
clude original federal-court jurisdiction only when plaintiffs have
sought district-court aid in order to arrest or countermand state tax
collection." Id. at 107 n.9 (citing Fair Assessment, 454 U.S. 100;
Great Lakes, 319 U.S. 293).

We do not read this footnote as limiting the comity principle in the
way Plaintiffs suggest. As the Court of Appeals for the Tenth Circuit
has observed, Hibbs’ characterization of prior tax cases was intended
to underscore the unusual claim before the Court in Hibbs, not to dis-
avow those earlier holdings. See Hill v. Kemp, 478 F.3d 1236, 1249
& n.11 (10th Cir. 2007) (citing Valero, 205 F.3d 130).

Furthermore, in discussing the scope of the TIA, the Hibbs Court
explained that Congress’s particular concemn in enacting § 1341 was
to prevent plaintiffs from challenging their own state tax liabilities in
federal court. 542 U.S. at 108-09. Thus, "[t]here was no articulated
concern about federal courts’ flogging state and local governments to
collect additional taxes" animating the TIA itself. /d. at 109 (internal
quotation and citation omitted). As we have already explained, how-
ever, the comity principle underlying the TIA is broader than the Act
itself, and its scope is not restricted by § 1341. See Fair Assessment,
454 U.S. at 110. Thus, nothing in the Supreme Court’s conclusion
that § 1341 was motivated by the specter of federal court challenges
to state tax liabilities suggests that broader comity principles would
not bar suits attempting to force state tax collection, to say nothing of
suits seeking federal court-ordered reallocation of taxation authority
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between a state and its political subdivisions.* The question was sim-
ply not before the Supreme Court in Hibbs.?

D.

The final question we must address is whether Plaintiffs have a
"plain, adequate, and complete” remedy available for the constitu-
tional violations they allege in North Carolina’s courts. We have no
difficultly concluding that they do, and Plaintiffs do not argue other-
wise. Plaintiffs have already challenged an earlier version of North
Carolina’s taxation scheme in state court, see DIRECTV, Inc. v. State,
632 S.E.2d 543 (N.C. Ct. App. 2006), and they are free to do so again,
with ultimate appeal to the Supreme Court of the United States.®

Iv

We hold that principles of comity prevent the federal courts from
ordering North Carolina to restore taxing authority to its political sub-
divisions that it has seen fit to revoke. Plaintiffs thus may not main-
tain their challenge under § 1983 in the federal courts while the courts
of North Carolina remain available to hear it. We therefore affirm the
order of the district court dismissing Plaintiffs’ amended complaint.”

AFFIRMED

“In light of our conclusion that comity precludes us from mandating
reinstatement of local franchise taxing authority in North Carolina, and
therefore bars Plaintiffs’ suit, we need not address Defendant’s argument
that suits seeking federal court-ordered redistribution of state tax revenue
are likewise barred.

*Indeed, the Hibbs Court fully understood the First Circuit’s holding
in Perez. In distinguishing Perez from the case before it in Hibbs, the
Court merely observed that Perez was not a TTIA case and therefore could
not support the argument that the TIA barred suits aimed at forcing state
collection of taxes. Hibbs, 542 U.S. at 109 n.11.

®Indeed, this is the way that West Lynn, the case primarily relied on by
Plaintiffs in their Dormant Commerce Clause argument, reached the
Supreme Court. 512 U.S. at 192; see also Bacchus Imports, Ltd. v. Dias,
468 U.S. 263 (1984) (Dormant Commerce Clause challenge to Hawaii
liquor tax proceeded through Hawaii courts).

In light of our disposition, we need not consider the other bases for
the district court’s dismissal.
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Taxation — Sales tax — R.C. 5739.01(B)(3)(p) — Satellite-broadcasting services
— Taxation of sales of satellite-broadcasting services but not of cable-
broadcasting services does not violate Commerce Clause of United States
Constitution — Differential tax treatment of two categories of companies
is constitutional when difference results solely from nature of business and
not from location of companies’ activities.
(No. 2009-0627 — Submitted October 13, 2010 — Decided December 27, 2010.)
APPEAL from the Court of Appeals for Franklin County, No. 08AP-32,
181 Ohio App.3d 92, 2009-Ohio-636.

1. The Commerce Clause of the United States Constitution protects the interstate
matket, not particular interstate firms or particular structures or methods
of operation in a retail market. (Exxon Corp. v. Gov. of Maryland (1978),
437 U.S. 117, 98 S.Ct. 2207, 57 L.Ed.2d 91, followed.)
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2. The imposition of a sales tax by the Ohio General Assembly on satellite
broadcasting services but not on cable broadcasting services does not
violate the Commerce Clause of the United States Constitution, because
the tax is based on differences between the nature of those businesses, not
the location of their activities, and it does not favor in-state interests at the
expense of out-of-state interests. (Kentucky Dept. of Revenue v. Davis
(2008), 553 U.S. 328, 128 S.Ct. 1801, 170 L.Ed.2d 685; Amerada Hess
Corp. v. Dir., Div. of Taxation, New Jersey Dept. of Treasury (1989), 490
U.S. 66, 109 S.Ct. 1617, 104 L.Ed.2d 58; and DIRECTV, Inc. v. Treesh
(C.A.6, 2007), 487 F.3d 471, followed.)

O’DONNELL, J.

{41} DIRECTV, Inc., and EchoStar Satellite, L.L.C. (“the satellite
companies”) appeal from a decision of the Tenth District Court of -Appeals and
ask us to consider whether the imposition of a sales tax on the retail sale of
satellite broadcasting services without also imposing the same tax on cable
broadcasting services violates the Commerce Clause of the United States
Constitution. As other jurisdictions that have considered this same issue have
done, we conclude that the Commerce Clause protects the interstate market, not
particular interstate firms or particular structures or methods of operation in a
retail market. The imposition of a sales tax by the Ohio General Assembly on
satellite broadcasting services but not on cable broadcasting services does not
violate the Commerce Clause of the United States Constitution, because the tax is
based on differences between the nature of those businesses, not the location of
their activities, and it does not favor in-state interests at the expense of out-of-
state interests. Accordingly, the judgment of the court of appeals is affirmed.

Factual History

Satellite and Cable Broadcasting Services
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{92} The satellite companies provide pay-television programming
services to consumers in Ohio and other states using satellites in fixed orbits
above the earth. The satellite companies purchase signals for this programming
from local broadcast stations, broadcast television networks (ABC, CBS, Fox, and
NBC), and providers of cable programming (such as CNN, ESPN, and HBO).
They then transmit these signals from uplinks located outside of Ohio to the
satellites, which in turn send the signal directly to small satellite dish antennas
mounted on or near the home of the subscriber to be received by a decoder box
and displayed on the subscriber’s television. Other than the antenna and receiver
at the subscriber’s home, this method of delivery does not require the use of
additional ground-receiving and/or distribution facilities in Ohio.

{13} In the pay-television market, the satellite companies — neither of
which is headquartered in Ohio — compete with cable companies, which use
ground receiving and distribution facilities to provide television programming to
customers. For cable television distribution, the process begins at the “headend,”
a facility, usually located in or near the franchise area, that contains the collection
of antennas that the cable television provider uses to gather programming from
local, in-state, and out-of-state sources. ~However, with cable company
consolidation and technological advances, there has been a reduction in the
number of headends, and some cable companies use headends located out of state.
From the headend, coaxial or fiber-optic cables and amplifiers located either on
utility poles or below the ground carry the signal to “hubs” servicing areas of
10,000 to 20,000 customers, which then direct the signal through feeder lines to
“nodes” serving particular neighborhoods.

{94} These cables run along public right of ways, and cable companies
enter franchise agreements with local governments and pay a franchise fee to
secure this right of access. The franchise fee may vary by locality, but federal law

prohibits the fee from exceeding five percent of gross revenues. While the cable



SUPREME COURT OF OHIO

companies’ mode of distribution necessitates a local footprint, none of the major
cable companies operating in Ohio are headquartered in Ohio, and all setve an
interstate market.

The Sales Tax on Satellite Broadcasting Service

{5} Prior to 2003, Ohio did not tax sales of cable or satellite television
service. That year, however, the General Assembly considered a bill that would
have taxed sales of both services equally. H.B. No. 95, as introduced in the 125th
General Assembly, proposed to enact R.C. 5739.01(B)(3)(q) to define “sale” as
including “transactions by which * * * [c]able and satellite television service is or
is to be provided.” As a result, the cable and satellite television industries
retained lobbyists to protect their interests, and ultimately the legislature amended
the bill to enact a sales tax on “satellite broadcasting service” alone. See R.C.
5739.01(B)(3)(p) (150 Ohio Laws, Part I, 396, and Part II, 1996). The General
Assembly’s definition of “satellite broadcasting service” in R.C. 5739.01(XX)
does not include transactions involving the distribution of pay-television
programming using ground receiving or distribution equipment, and the sale of
cable television programming is therefore not subject to the tax.

Procedural History

{6} In response to this legislation, the satellite companies filed a
declaratory-judgment complaint in the Franklin County Common Pleas Court
seeking a declaration that the tax on sales of satellite television service but not on
sales of cable television service had both the purpose and effect of favoring in-
state economic interests in violation of the Commerce Clause.

{7} The trial court entered a partial summary judgment in favor of the
satellite companies, declaring the sales tax on satellite broadcasting services to be
unconstitutional because “[tlhe differential tax treatment of [satellite and cable
television providers] is directly correlated with whether they use certain local

ground receiving and distribution equipment. * % * [T]he practical effect of the
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differential tax treatment is to benefit in-state economic interests while burdening
out-of-state economic interests, thereby discriminating against interstate
commerce in violation of the Commerce Clause* * *.” (Emphasis sic.)

{98} The trial court also concluded that a genuine issue of material fact
existed regarding whether the General Assembly had intentionally discriminated
against interstate commerce in levying the tax, and the court denied summary
judgment on that issue. However, the court rejected the satellite companies’
argument that the sales tax facially discriminated against interstate commerce, a
position the satellite companies have since abandoned.

{19} The tax commissioner appealed, and the Tenth District Court of
Appeals reversed the judgment of the trial court and held that the Commerce
Clause is not violated when the differential tax treatment of two categories of
companies results solely from differences between the nature of their businesses,
not from the location of their activities. DIRECTV v. Levin, 181 Ohio App.3d 92,
2009-Ohio-636, 907 N.E.2d 1242, The court explained that because both of these
providers are engaged in interstate commerce, the sales tax did not discriminate
against the interstate market for pay television, but merely against one interstate
company competing in that market. Id. at 27-28. The appellate court further
determined that the trial court erred in denying the tax commissioner’s motion for
summary judgment on the issue of whe%her there was purposeful discrimination
and directed the trial court to enter summary judgment for the tax commissioner
on all claims. Id. at § 35.

{10} We accepted the satellite companies’ discretionary appeal.
DIRECTV, Inc. v. Levin, 122 Ohio St.3d 1454, 2009-Ohio-3131, 908 N.E.2d 945.
Arguments on Appeal

{€ 11} The satellitc companies urge that the sales tax imposed by R.C.
5739.01(B)(3)(p) discriminates against interstate commerce in practice because

the tax gives preferential treatment to “cable TV companies [that] have invested a
p
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fortune in building and maintaining a network of ‘ground receiving or distribution
equipment’ — including thousands of buildings and tens of thousands of miles of
cable — in Ohio,” while satellite service is taxed “because its providers have
devised a way to deliver the same service without installing any ‘ground or
receiving or distribution equipment’ in Ohio.” According to the satellite
companies, a state may not distinguish between companies engaged in interstate
commerce if the distinction turns on the extent of economic investment in the
state, notwithstanding any differences in the manner in which the firms conduct
business. Thus, they maintain that any discrimination in tax treatment that
depends on the existence of ground receiving or distributing equipment in Ohio is
unconstitutional.

{12} The satellite companies also assert that the court of appeals left
undistutbed the trial court’s conclusion that a genuine issue of material fact
remains regarding whether the General Assembly intentionally discriminated
against them in enacting R.C. 5739.01(B)(3)(p), and they argue that statements
made by lobbyists for the cable industry to legislators regarding the statute’s
purpose and effect are relevant and admissible in proving discrimination against
interstate commerce.

{913} The tax commissioner responds that the tax “simply differentiates
between two forms of interstate commerce, not between a local economic activity
and an out-of-state economic activity.” Tax differentials, he asserts, are not
“prohibited simply because the business adversely affected by the tax treatment
generates less economic activity in the subject state than the business that
received favorable tax treatment.” The tax commissioner maintains that even if
the tax technically discriminates against commerce, the sales tax may be
“properly sustained as ‘compensatory’ or ‘complementary’ ” to the franchise fees
imposed on cable companies. Also, he contends that the satellite companies have

abandoned the issue of intentional discrimination.
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{4 14} Accordingly, we are called upon to consider whether the sales tax
levied by R.C. 5739.01(B)(3)(p) on satellite broadcasting services but not on
cable broadcasting services discriminates against interstate commerce in violation
of the Commerce Clause.

Law and Analysis
Standard of Review

{915} At the outset, we note that our review of a summary judgment is de
novo. Comer v. Risko, 106 Ohio St.3d 185, 2005-Ohio-4559, 833 N.E.2d 712,
8. “Summary judgment is appropriate if (1) no genuine issue of any material
fact remains, (2) the moving party is entitled to judgment as a matter of law, and
(3) it appears from the evidence that reasonable minds can come to but one
conclusion, and construing the evidence most strongly in favor of the nonmoving
party, that conclusion is adverse to the party against whom the motion for
summary judgment is made.” State ex rel. Duncan v. Mentor City Council, 105
Ohio $t.3d 372, 2005-Ohio-2163, 826 N.E.2d 832, 9.

{916} In determining whether a law discriminates against interstate
commerce, the United States Supreme Court has “eschewed formalism for a
sensitive, case-by-case analysis of purposes and effects.” W. Lynn Creamery, Inc.
v. Healy (1994), 512 U.S. 186, 201, 114 S.Ct. 2205, 129 L.Ed.2d 157. Further, as
the court explained in Hughes v. Oklahoma (1979), 441 U.S. 322, 336, 99 S.Ct.
1727, 60 L.Ed.2d 250, “[tlhe burden to show discrimination rests on the party
challenging the validity of the statute” — in this case, the satellite companies.

The Dormant Commerce Clause

{417} The United States Constitution provides that Congress shall have
the power “[t]o regulate Commerce * * * among the several States.” Clause 3,
Section 8, Article I. However, although the terms of the Commerce Clause “do
not expressly restrain ‘the several States’ in any way,” the Supreme Court has

“sensed a negative implication in the provision since the early days.” Kentucky
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Dept. of Revenue v. Davis (2008), 553 U.S. 328, 337, 128 S Ct. 1801, 170
L.Ed.2d 685. Thus, the court has “long interpreted the Commerce Clause as an
implicit restraint on state authority.” United Haulers Assn., Inc. v. Oneida-
Herkimer Solid Waste Mgt. Auth. (2007), 550 U.S. 330, 338, 127 S.Ct. 1786, 167
I.Ed.2d 655. This concept of “negative implication™ and “implicit restraint” is
known as the “negative” or “dormant” Commerce Clause.

{418} The doctrine of the dormant Commerce Clause traces its roots back
to “{t]he desire of the Forefathers to federalize regulation of foreign and interstate
commerce.” H.P. Hood & Sons, Inc. v. Du Mond (1949), 336 U.S. 525, 533, 69
S.Ct. 657, 93 L.Ed. 865. As the court explained in Camps Newfound/Owatonna,
Inc. v. Harrison (1997), 520 U.S. 564, 571, 117 S.Ct. 1590, 137 L.Ed.2d 852,
“During the first years of our history as an independent confederation, the
National Government lacked the power to regulate commerce among the States.
Because each State was free to adopt measures fostering its own local interests
without regard to possible prejudice to nonresidents, what Justice Johnson
characterized as a ‘conflict of commercial regulations, destructive to the harmony
of the States,’ ensued.” Id., quoting Gibbons v. Ogden (1824),22 U.S. (9 Wheat.)
1,224, 6 L.Ed. 23 (Johnson, J., concurring).

{919} Accordingly, the modern cases arising under what has become
Kknown as the dormant Commerce Clause are “driven by concern about ‘economic
protectionism—that is, regulatory measures designed to benefit in-state economic
interests by burdening out-of-state competitors.” ” Kentucky Dept. of Revenue,
553 U.S. at 337-338, quoting New Energy Co. of Indiana v. Limbach (1988), 486
U.S. 269, 273-274, 108 S.Ct. 1803, 100 L.Ed.2d 302. The dormant Commerce
Clause thus enshrines the economic policy of the framers to prohibit states from
erecting barriers to free trade across state borders and from enacting laws that

favor local enterprises at the expense of out-of-state businesses. Boston Stock
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Exchange v. New York State Tax Comm. (1 977), 429 U.S. 318, 328-329, 97 S.Ct.
599, 50 L.Ed.2d 514.

{420} The Supreme Court has therefore recognized that “[n]Jo State,
consistent with the Commerce Clause, may ‘impose a tax which discriminates
against interstate commerce * * * by providing a direct commetcial advantage to
local business.’ ” (Ellipsis sic.) Id. at 329, quoting Northwestern States Portland
Cement Co. v. Minnesota (1959), 358 U.S. 450, 458,79 S.Ct. 357,3 L.Ed.2d 421.

{21} The court has pointed out, however, that the Commerce Clause of
the United States Constitution “protects the interstate market, not particular
interstate firms” or “particular structure[s] or methods of operation in a retail
market” Exxon Corp. v. Gov. of Maryland (1978), 437 U.S. 117, 127, 98 S.Ct.
2207, 57 L.Ed.2d 91. Therefore, differential tax treatment of “two categories of
companies result[ing] solely from differences between the nature of their
businesses, [and] not from the location of their activities,” does not violate the
dormant Commerce Clause. Amerada Hess Corp. v. Dir., Div. of Taxation, New
Jersey Dept. of the Treasury (1989), 490 U.S. 66, 78, 109 S.Ct. 1617, 104
L..Ed.2d 58.

{9122} Relying on the decisions of the United States Supreme Court in
Exxon and Amerada Hess, every state and federal court considering Commerce
Clause challenges brought by the satellite industry arguing against state tax
measures as favoring the cable industry has held that these taxes do not violate the
dormant Commerce Clause because they do not discriminate against interstate
commerce.

{423} In DIRECTY, Inc. v. Treesh (E.D.Ky.2006), 469 F.Supp.2d 425,
the court considered a Kentucky tax statute that imposed a sales tax on both
satellite and cable services, but prohibited local governments from imposing
franchise fees on cable companies while allowing cable companies a tax credit for

the amount of any such fee imposed. The satellite companies claimed that
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allowing cable companies free access 10 public right-of-ways to install
infrastructure within the state of Kentucky gave them a tax advantage not shared
with satellite companies, whose service is provided through satellites located
outside the state of Kentucky.

{4 24} The district court dismissed the complaint, finding that the tax did
not distinguish between in-state and out-of-state economic interests and had
neither discriminatory purpose nor effect. The court noted that the cable
companies could not be characterized as in-state interests and that “[t}he different
effects of Kentucky’s new tax provisions on Satellite Companies and Cable
Companies are owed not to the geographic location of the companies, but to their
different delivery mechanisms,” explaining that the tax statute had the same effect
regardless of whether the satellite or cable companies located their operations
inside or outside the state. Id. at 437-438.

{425} The Sixth Circuit Court of Appeals affirmed and noted: “While a
purpose of the [Kentucky tax statute] might have been to aid the cable industry
rather than the satellite industry because the former has a larger in-state presence
than the latter, there were clearly many other purposes including assessing some
tax against a satellite industry that is rapidly growing * * *.” (Emphasis sic.)
DIRECTV v. Treesh (C.A.6.,2007), 487 F.3d 471, 480.

{26} The court went on o recognize that (1) cable and satellite
companies provide consumers with two distinct goods, “consisting of two very
different means of delivering broadcasts,” id. at 480, (2) “the dormant
Commerce Clause is intended to protect inferstate commerce, and not particular
firms engaged in interstate commerce, or the modes of operation used by those
firms,” 'id. at 481, and (3) “differential tax treatment of ‘two categories of
companies result[ing] solely from differences between the nature of their
businesses, [and] not from the location of their activities’ does not violate the

dormant Commerce Clause.” Id., quoting Amerada Hess, 490 U.S. at 78. The

10
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Sixth Circuit emphasized that “applying the dormant Commerce Clause in cases
that do not present the equivalent of a protective tariff” — i.e., where the tax does
not draw geographic lines, favor local products, or promote local companies —
would “dramatically increase the clause’s scope.” 487 F.3d at 481. The Supreme
Court of the United States denied a writ of certiorari. See DIRECTV, Inc. v.
Treesh (2008), 552 U.S. 1311, 128 S.Ct. 1876, 170 L.Ed.2d 746.

{927} In addition, the satellite companies challenged a North Carolina
statute that imposed a sales tax on “direct-to-home satellite service” but not on
cable television service. The North Carolina Court of Appeals rejected the
Commerce Clause challenge, explaining that the tax “does not make any
geographical distinctions, but merely describes ‘one method of providing
television programming services to North Carolina subscribers.” DIRECTV, Inc.
v. State (2006), 178 N.C.App. 659, 663, 632 S.E.2d 543. Moteover, the tax
“does not discriminate against [the satellite companies] in favor of a local industry
[because] cable companies are no more ‘local’ in nature than are satellite
companies.” Id. at 664. See also DIRECTYV, Inc. v. Tolson (E.D.N.C.2007), 498
F.Supp.2d 784, 800, affirmed (C.A.4, 2008), 513 F3d 119 (dismissing the
satellite companies’ complaint on other grounds, but explaining that the amended
North Carolina statute imposing an equal tax on satellite and cable companies
while revoking authority of local government to impose franchise fees does not
violate the Commerce Clause).

The Ohio Sales Tax

{928} R.C. 5739.02 imposes a tax “on each retail sale made in this state.”
R.C. 5739.01(B)(3)(p) defines “sale” to include “transactions for a consideration
in any manner” by which “satellite broadcasting service is or is to be provided.”
R.C. 5739.01(XX) further defines “satellite broadcasting service” to mean “the
distribution or broadcasting of programming or services by satellite directly to the

subscriber’s receiving equipment without the use of ground receiving or

1t
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distribution equipment, except the subscriber’s receiving equipment or equipment
used in the uplink process to the satellite.” (Emphasis added.) As the parties
agree, the phrase “without the use of ground receiving or distribution equipment”
clarifies that sales of cable broadcasting services are not subject to the tax.

{929} In reviewing the application of this statute to the facts here, we
coneclude that the sales tax imposed on satellite broadcasting services but not cable
broadcasting services does not violate the Commerce Clause of the United States
Constitution. The statute’s application depends on the technological mode of
operation, not geographic location, and while it distinguishes between different
types of interstate firms, it does not favor in-state interests at the expense of out-
of-state entetprises. See DIRECTV, 487 F.3d at 480-481; DIRECTV, 469
F.Supp.2d at 437-438; DIRECTV, 498 F.Supp.2d at 800; DIRECTV, 178
N.C.App. at 663.

{930} Here, the tax applies to a transaction involving pay-television
services depending only on the technological mode of distribution of those
services. The General Assembly used the phrase “ground receiving or
distribution equipment” in R.C. 5739.01(XX) to track the definition of “direct-to-
home satellite service” set forth in the notes to Section 152, Title 47, U.S.Code,
which authorize states to tax satellite-television service. See Pub.L. No. 104-104,
Title VI, Section 602(b)(1), 110 Stat. 144 (1996). The General Assembly defined
“satellite broadcasting service” to correspond with this federal authorization and
to identify the taxable transaction by the method of distributing pay-television
services, not to protect companies that have invested in a ground distribution
system or to encourage investment in such a system.

{431} Application of the sales tax does not depend on the geographic
location of the programming provider. Rather, the sale of satellite broadcasting
services is subject to tax regardless of whether the provider is an in-state or out-

of-state business and without consideration of the amount of local economic
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activity or investment in facilities that the satellite companies bring to Ohio. A
satellite company that is headquartered in Ohio, builds its uplink in Ohio, employs
only Ohio residents, and provides programming only to Ohio customets is equally
responsible for collecting the tax as any out-of-state company providing the same
services using the same mode of distribution.

{4/ 32} Conversely, the cable industry is not a local interest benefited at
the expense of out-of-state competitors. Like the satellite companies, the major
cable providers are interstate companies selling an interstate product to an
interstate market., Both the satellite and cable industries serve customers in Ohio,
own property in Ohio, and employ residents of Ohio, but no major pay-television
provider is headquartered in Ohio or could otherwise be considered more local
than any other. Thus, the sales tax does not reflect “differential treatment of in-
state and out-of-state economic interests that benefits the former and burdens the
latter.” Oregon Waste Sys., Inc. v. Oregon Dept. of Environmental Quality
(1994), 511 U.S. 93, 99, 114 S.Ct. 1345, 128 L.Ed.2d 13. Rather, the tax
regulates among these interests even-handedly based on the technological mode
of operation.

{933} The cases on which the satellite companies rely are
distinguishable. In Granholm v. Heald (2005), 544 U.S. 460, 125 S.Ct. 1885, 161
L.Ed.2d 796, the states of Michigan and New York imposed regulations allowing
in-state, but not out-of-state, wineries to make direct sales to customers, while in
Bacchus Imports, Ltd. v. Dias (1984), 468 U.S. 263, 104 S.Ct. 3049, 82 L.Ed.2d
200, the state of Hawaii excepted certain alcoholic beverages using locally
produced ingredients from the state liquor tax. In Armeo Inc. v. Hardesty (1984),
467 U.S. 638, 104 S.Ct. 2620, 81 L.Ed.2d 540, the state of West Virginia imposed
a wholesale tax on goods manufactured out-of-state but not on goods made in
state, and in Westinghouse Elec. Corp. v. Tully (1984), 466 U.S. 388, 390, 104
S.Ct. 1856, 80 L.Ed.2d 388, the state of New York gave a tax credit only to those

13
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corporations whose subsidiaries exported goods from New York. And in Boston
Stock Exchange, 429 U.S. at 328-329, the state imposed a greater tax liability on
out-of-state transactions than on in-state transactions.

{4 34} In those cases, the respective states acted to protect local interests
at the expense of out-of-state competitors. In sharp contrast, the Ohio tax does
not protect local industries or treat in-state companies any differently from out-of-
state companies, nor does it provide a tax incentive for companies to move
operations or direct business to Ohio.

{4 35} Therefore, we concur with those courts that have considered the
merits of the satellite companies’ dormant Commerce Clause claims and conclude
that the Ohio sales tax on satellite broadcasting services does not discriminate
against interstate commerce in violation of the Commerce Clause of the United
States Constitution. |

The Admissibility of Lobbyist Statements

{936} The satellite companies assert that statements made by lobbyists
for the cable industry are admissible to prove both the practical effect of the sale
tax and the intent of the General Assembly in enacting it. We need not reach the
merits of this claim.

{437} Assuming for purposes of this argument that the statements would
be admissible to prove the discriminatory effect of the sales tax, these statements
would not affect our conclusion that the sales tax does not discriminate against
commerce in practical effect.

{9138} And to the extent that the satellite companies rely on the lobbyist
statements to show that the General Assembly passed the sales tax with a
discriminatory intent, we are unable to reach that issue because the satellite
companies failed to preserve their intentional-discrimination claim for our review.
Here, the court of appeals reversed the trial court’s decision to deny summary

judgment in favor of the tax commissioner on the claim that the state purposefully
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discriminated against interstate commerce, ordering “the trial court to enter
summary judgment for defendant-appellant Richard A. Levin, Tax Commissioner
of Ohio” and ending this litigation subject only to appeal. DIRECTV, 181 Ohio
App.3d 92, 2009-Ohio-636, 907 N.E.2d 1242, § 6, 29, and 35.

{439} However, in their memorandum in support of jurisdiction in this
court, the satellite companies did not argue that the court of appeals erred by
ordering summary judgment for the tax commissioner on this issue. They sought
review only of the evidentiary issue regarding whether evidence of lobbyist
statements is relevant and admissible. Not only did the satellite companies fail to
attack the order directing summary judgment against them in their initial brief
filed here, but also they asserted that the appellate court had not actually ruled
against them on this point.

{4 40} By failing to challenge the decision granting summary judgment in
favor of the tax commissioner on the intentional-discrimination claim in either
theit memorandum in support of jurisdiction or their initial brief, the satellite
companies failed to preserve that claim for review. See, e.g., Estate of Ridley v.
Hamilton Cty. Bd. of Mental Retardation & Dev. Disabilities, 102 Ohio St.3d 230,
2004-Ohio-2629, 809 N.E.2d 2, § 18 (declining to consider issues not set forth in
the appellant’s memorandum in support of jurisdiction); Utility Serv. Partners,
Inc. v. Pub. Util. Comm., 124 Ohio St.3d 284, 2009-Ohio-6764, 921 N.E.2d 1038,
§ 54 (explaining that the appellant “failed to preserve” an argument “raised for the
first time on reply”). Accordingly, we decline to address this issue.

Conclusion

{9 41} Differential tax treatment of two categories of companies resulting
solely from differences between the nature of their businesses, not from the
location of their activities, does not violate the Commerce Clause of the United
States Constitution. The Ohio General Assembly imposed a sales tax that makes

no distinction between local and interstate commerce, but rather distinguishes
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based only on the mode of distributing television programming. For these
reasons, the judgment of the court of appeals is affirmed.
Judgment affirmed.

LUNDBERG STRATTON, O’ CONNOR, LANZINGER, and Cupp, JJ., concur.

BrownN, C.J., and PFEIFER, J., dissent.

BROWN, C.J., dissenting,

{9 42} Cable companies and satellite companies sell the same thing: pay-
television service. But in Ohio they are not taxed the same. Satellite companies
must collect the 5 1/2 percent sales tax; cable companies do not.

{9 43} Why the difference? When the tax bill was introduced, it imposed
an equal tax regardless of seller. Cable-television lobbyists stepped in and drew
the legislature’s attention to certain cconomic realities: the cable industry directly
employs exponentially more Ohioans (6,000) than the satellite industries (a
“pominal” number) and pays exponentially more taxes (over $100 million
annually) than satellite (“nominal” amounts). According to the cable industry,
“the proposed sales tax on cable service penalizes the cable industry for our deep
roots in this state and rewards a competing out-of-state industry who profits from
Ohioans.” That “out-of-state industry” is the satellite industry, which “[pJrovides
Ohioans with very few job opportunities,” “[d]oesn’t pay an appreciable tax of
any kind anywhere in Ohio,” and “[p]rovides little support to local communities.”

{9 44} What the cable companies could see, the majority cannot: it is in
Ohio’s economic interest to support the cable industry’s jobs and investment, and
relieving the cable industry of the sales tax benefits that interest. I am all in favor
of promoting employment and investment in this state, but as I read the law, this
particular road is not open to us.

States May Not Impose Discriminatory Taxes to Favor

Local Jobs and Investment
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{4 45} The black-letter rule is clear. The Commerce Clause forbids states
to discriminate against interstate commerce, and discrimination “ ‘simply means
differential treatment of in-state and out-of-state economic interests that benefits
the former and burdens the latter.” » United Haulers Assn., Inc. v. Oneida-
Herkimer Solid Waste Mgt. Auth. (2007), 550 U.S. 330, 342, 127 S.Ct, 1786, 167
L.Ed.2d 655, quoting Oregon Waste Sys., Inc. v. Dept. of Environmental Quality
(1994), 511 U.S. 93,99, 114 S.Ct. 1345, 128 L.Ed.2d 13.

{9 46} States have an economic interest not only in “mom and pop”
businesses, but in all forms of local investment. So it ignores economic reality to
focus narrowly on the location of ownership or headquarters. While local
ownership and headquarters might benefit the local economy, thé amount of
benefit depends on jobs and revenue. And a business need not be locally owned
or headquartered to benefit the local economy. For instance, one fairly suspects
that the city of Marysville, if forced to choose, would take the Honda plant over
any homegrown business, and perhaps any dozen.

{447} This is common sense, and numerous cases confirm it. Local
investment, not simply locally headquartered businesses, may not be promoted
through discriminatory taxation. See, e.g, C & 4 Carbone, Inc. v. Clarkstown
(1994), 511 U.S. 383, 392, 114 S.Ct. 1677, 128 L.Ed.2d 399 (“Discrimination
against interstate commerce in favor of local business or investment is per se
invalid * * *” (emphasis added)); Lewis v. BT Invest. Managers, Inc. (1980), 447
U.S. 27, 42, 100 S.Ct. 2009, 64 L.Ed.2d 702 (prohibited “local favoritism or
protectionism™ includes discrimination among businesses according to the extent
bf their contacts with the local economy or based on the extent of local
operations); Fulton Corp. v. Faulkner (1996), 516 U.S. 325, 344, 116 S.Ct. 848,
133 L.Ed.2d 796 (“States may not impose disctiminatory taxes on interstate

commerce in the hopes of encouraging firms to do business within the State™).
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{948} Local investment, of coutse, includes the creation or preservation
of local jobs. The Supreme Court has accordingly found “parochial legislation”
to be constitutionally invalid when “the ultimate aim” of the legislation was “to
create jobs by keeping industry within the State.” Philadelphia v. New Jersey
(1978), 437 U.S. 617, 627, 98 S.Ct. 2531, 57 L.Ed.2d 475; see also Baldwin v.
G.AF. Seelig, Inc. (1935), 294 U.S. 511, 527, 55 S.Ct. 497, 79 L.Ed. 1032 (the
power to tax may not be used to establish “an economic barrier against
competition with the products of another state or the labor of its residents”);
South-Central Timber Dev., Inc. v. Wunnicke (1984), 467 U.S. 82, 100, 104 S.Ct.
2237, 81 L.Ed.2d 71 (“the Commerce Clause forbids a State to require work to be
done within the State for the purpose of promoting employment”).

{4 49} Lower federal courts have recognized the same point. See, €.g.,
Pelican Chapter, Associated Builders & Contrs., Inc. v. Edwards (C.A.5, 1997),
128 F.3d 910, 918 (“patent economic protectionism” includes “[r]educing
unemployment by discouraging the use of out-of-state labor™); Louisiana Dairy
Stabilization Bd. v. Dairy Fresh Corp. (C.A.5, 1980), 631 F.2d 67, 70 (the
Commerce Clause prevents a state from burdening interstate commerce for the
purpose of “preventing local economic disruption™); Mapco, Inc. v. Grunder
(N.D.Ohio 1979), 470 F.Supp. 401, 412 (Commerce Clause is violated by a
differential tax on high- and low-sulfur coal that is intended to “protect and favor
the Ohio high-sulfur coal industry (both workers and management)” and prevent
“the likely loss of jobs of Ohio coal miners”).

{950} Under these principles, the sales tax is unconstitutional. It treats
sellers of the same service differently. That’s discrimination. It favors the sellers
who invest locally and burdens the sellers who do not. That’s favoritism of in-
state over out-of-state economic interests. Together, these features place the sales

tax well within the prohibition of the dormant Commerce Clause.
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The Sixth Circuit Decision in DIRECTV v. Treesh Does Not Resolve This
Case

{951} The majority follows the Sixth Circuit’s statement in DIRECTV,
Inc. v. Treesh (C.A.6, 2007), 487 F.3d 471, 481, that “the dormant Commerce
Clause is intended to protect interstate commerce, and not particular firms
engaged in interstate commerce, or the modes of operation used by those firms.”
Treesh derived this rule from a pair of Supreme Court decisions, Exxon Corp. v.
Gov. of Maryland (1978), 437 U.S. 117, 127, 98 S.Ct. 2207, 57 L.Ed.2d 91, and
Amerada Hess Corp. v. Dir., Div. of Taxation, New Jersey Dept. of Treasury
(1989), 490 U.S. 66, 109 S.Ct. 1617, 104 1.Ed.2d 58. For several reasons, I am
not persuaded that Treesh provides the answer to this case.

{9 52} First, Treesh is not on point. It reviewed a materially different tax
structure. Kentucky had imposed an even-handed sales tax that treated cable and
satellite the same way. There was no discrimination; without discrimination,
there is no Commerce Clause claim. Treesh boiled down to whether a state must
charge cable companies for use of rights-of-way, see 487 F.3d at 479, a much
different question than the one presented here.

{9 53} Nevertheless, it is true that Treesh went on to suggest that under
Exxon and Amerada Hess, the Commerce Clause does not prohibit differential
taxation of the cable and satellite industries. I disagree that these cases save this
tax.

Exxon and Amerada Hess Do Not Immunize Discriminatory Taxes

{9 54} Neither Exxon nor Amerada Hess allow discriminatory taxation so
long as both sides may be called “interstate firms” or use different “modes of
operation.” The plaintiffs in those cases lost because the court could discern no
differential treatment of in-state and out-of-state interests.

{455} In Amerada Hess, the plaintiff oil companies alleged that the state

tax favored independent retailers who do not produce oil over oil producers who
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market their own oil. 490 U.S. at 78. But as the court pointed out, nonproducing
retailers may operate both in the taxing state and outside it, and the tax treated all
nonproducing retailers the same. Id. As the plaintiffs failed to identify a discrete,
favored state interest, Amerada Hess characterized the tax difference as resulting
“solely from differences between the nature of [competing] businesses.” Id. The
key word is “solely,” a word that cannot be used here.

{956} Similarly, in Exxon, the plaintiff oil companies alleged that the
effect of a particular tax was to protect in-state independent dealers from out-of-
state competition. 437 U.S. at 125. But as the court pointed out, “there are
several major interstate marketers of petroleum that own and operate their own
retail gasoline stations,” and “in-state independent dealers will have no
competitive advantage over out-of-state dealers.” Id. at 125-126. Thus, when
Exxon stated that the Commerce Clause does not protect “the particular structure
or methods of operation in a retail market,” it had already concluded that the
challenged tax was not discriminatory.

{57} Neither case involved an identifiable in-state, out-of-state line. So
these cases stand for the modest proposition that the Commerce Clause permits
states to distinguish among differing kinds of businesses, so long as the
distinctions do not favor local economic interests. (Such distinctions could be
challenged under the generally more lenient Equal Protection Clause.) But
operational differences do not immunize protectionist discrimination—indeed,
Amerada Hess and Exxon prove the point: despite clear operational differences in
each case, the court still looked for location-based discrimination. It simply could
not find it. |

{9 58} “[N]o single conceptual approach identifies all of the factors that
may bear on a particular case.” Raymond Motor Transp., Inc. v. Rice (1978), 434
U.S. 429, 441, 98 S.Ct, 787, 54 L.Ed.2d 664. And more broadly, courts should
“think things not words.” United States v. McGuire (C.A7,2010), _ F3d__,

20



January Term, 2010

2010 WL 4908001, at *3. However selectively those cases may be quoted, Exxon
and Amerada Hess have little bearing here.
The Sales Tax Creates an Incentive to Invest in Ohio

{59} The majority also suggests that the sales tax provides no incentive
for the satellite companies to locate infrastructure in Ohio. This is not true.

{9 60} All other things being equal, the sales tax does give incentive to
pay-TV companies to distribute signals ysing in-ground cable instead of satellites.
Indeed, if the satellite companies installed an in-ground cable network, they
would avoid the sales tax. Of course, given how much they have already invested
in a different mode of delivery, that is an impossibly high price to pay.

{4 61} Following this point through, if the satellite companies did the
unthinkable and installed an in-ground cable network, they would avoid the Ohio
sales tax, and they would bring jobs, franchise fees, and property taxes to Ohio.
This fact only confirms that favoring cable companies benefits in-state economic
interests.

Reversal Would Not Expand the Scope of the Dormant Commerce Clause

{4 62} The majority does not address it, but the tax commissioner raises a
form of the “floodgates” defense. He says that invalidating the sales tax would
“create a nightmare for legislators and the courts to administer as no two interstate
players have the same relative economic presence in each state in which they do
business,” and this presence “could literally change by the moment as one
business elects to move its infrastructure around the country.”

{4 63} The risk of deluge is overstated. This case could not recur without
the following elements: (1) a materially identical good or service, (2) two
competing industries offering the good or service using distinct methods or modes
of delivery, (3) one method making heavy use of the state’s land and labor, with
the other virtually bypassing the state’s economic infrastructure, (4) different tax

treatment of the materially identical good or service, (5) favorable treatment of
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the local method over the nonlocal, (6) indications in the evolution of the tax that
it was motivated by protectionism, and (7) no constitutionally valid explanation
for the tax.

{964} 1 find it doubtful that such a fact pattern will often recur. The
problem of comparing mismatched sets of “interstate players” is answered by the
requirement that the favored and disfavored parties be similarly sitvated. See
Gen. Motors Corp. v. Tracy (1997), 519 U.S. 278, 117 S.Ct. 811, 136 L.Ed.2d
761. That requirement—which is met here, as cable and satellite unquestionably
compete—would head off most problems, including the tellingly short parade of
horribles marched out by the tax commissioner. And if this fact pattern did recur,
it is unobjectionable that the Commerce Clause would prohibit it.

The Compensatory-Tax Defense Would Not Save This Tax

{4 65} The majority does not address the tax commissioner’s affirmative
defense, but for the sake of completeness, I will. A protectionist tax can be saved
if “it advances a legitimate local purpose that cannot be adequately served by
reasonable nondiscriminatory alternatives.” New Energy Co. of Indiana v.
Limbach (1988), 486 U.S. 269, 278, 108 S.Ct. 1803, 100 L.Ed.2d 302. The
“standards for such justification are high,” however, invoking “ ‘the strictest
scrutiny.” ” Id. at 278-279, quoting Hughes v. Oklahoma (1979), 441 U.S. 322,
337, 99 S.Ct. 1727, 60 L.Ed.2d 230,

{9 66} The commissioner offers only one substantial nondiscriminatory
justification: that the sales tax counterbalances the franchise fees that cable
companies pay to local governments. This is the “compensatory tax” defense.
See, e.g., Fulton Corp., 516 U.S, at 331. Often raised, this defense rarely wins.
All of the following cases have rejected it: S. Cent. Bell Tel. Co. v. Alabama
(1999), 526 U.S. 160, 169-170, 119 S.Ct. 1180, 143 L.Ed.2d 258; Fulton Corp.,
516 U.S. at 331-344, 116 S.Ct. 848, 133 L.Ed.2d 796; Associated Industries of
Missouri v. Lohman (1994), 511 U.S. 641, 648-649, 114 S.Ct. 1815, 128 L.Ed.2d
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639; Oregon Waste Sys., 511 U.S. at 104; Tyler Pipe Industries, Inc. v
Washington State Dept. of Revenue (1987), 483 U.S. 232, 244, 107 S.Ct. 2810, 97
L.Ed.2d 199; Armco Inc. v. Hardesty (1984), 467 U.S. 638, 642643, 104 S.Ct.
2620, 81 L.Ed.2d 540; Maryland v. Louisiana (1981), 451 U.S. 725, 758, 101
S.Ct. 2114, 68 L.Ed.2d 576; Boston Stock Exchange v. State Tax Comm. (1977),
429 U.S. 318, 332, 97 S.Ct. 599, 50 L.Ed.2d 514. In the court’s own words, since
1937, it has “shown extreme reluctance to recognize new compensatory
categories” beyond the sales-and-use-tax combination. Fulton Corp., 516 U.S. at
338.

{4 67} Even assuming that individually negotiated franchise fees in this
case constitute “taxes,” the compensatory-tax defense does not avail the tax
commissioner. First, the sales tax and the franchise fees are not “substantially
equivalent,” that is, “sufficiently similar in substance to serve as mutually
exclusive ‘prox[ies]’ for each other.”  Oregon Waste Sys., 511 U.S. at 103,
quoting Armco, 467 U.S. at 643. For the sales tax, the taxable event is a
transaction, the sale of television programming. See, e.g., Howell Air, Inc. v.
Porterfield (1970), 22 Ohio St2d 32, 34, 51 0.0.2d 62, 257 N.E.2d 742.
Franchise fees are not taxes on the privilege of purchasing, but compensate the
local government for the costs incurred in allowing and regulating access to
public rights of way.

{4 68} The real-world differences between the two industries confirm the
legal conclusion that sales taxes and franchise fees cannot be equated. Cable must
burden public property to deliver its signals—it must string cable on poles and
bury it in the ground. Satellite does not impose these kinds of burdens, so
requiring satellite companies to pay their proxy would not make sense.

{469} But whereas only cable engages in the activity that triggers
franchise fees, both cable and satcllite engage in the activity taxed by the sales

tax—Dboth sell television programming. Thus, sparing the cable industry the sales
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tax does not equalize the tax burden so much as it eliminates a cost advantage
held by satellite—the ability to deliver setvice without using public rights-of-way.

{70} Finally, even if franchise fees were fairly comparable, the sales tax
exceeds the amount of the franchise fee. See Oregon Waste, 511 U.S. at 103,
The sales tax is currently 5 1/2 percent. R.C. 5739.02(A)(1). Franchise fees are
capped at five percent of gross receipts. Section 542(b), Title 47, U.S.Code. But
some localities have agreed to less. For example, the city of Delaware has
charged a fee as low as three percent. And whether through a later reduction of
franchise fees or an increase of the sales tax, these disparities could increase.

{71} In sum, the sales tax treats competing industries differently,
effectively (and perhaps intentionally) favoring the industry with extensive local
ties over the one with comparatively few. Such a law violates the Commerce
Clause. For these reasons, I respectfully dissent and would reverse the judgment
of the court of appeals.

PFEIFER, J., concurs in the foregoing opinion.
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OPINION

LENK, J. General Laws c. 64M, § 2, imposes a five
per cent excise tax on video programming delivered by
direct broadcast satellite (tax). The plaintiffs are two
companies that provide services subject to the tax
(satellite companies). They brought a complaint for
declaratory and injunctive relief in the Superior Court,
alleging that the tax violates the commerce clause of the
United States Constitution? The satellite companies
contend that the tax discriminates against interstate
commerce, both in its effect and in its purpose, by
disfavoring them as compared with those companies that
provide video programming via cable (cable companies).
The satellite and cable companies that operate in
Massachusetts are all incorporated and headquartered in
other States; the satellite companies argue, however, that
the cable companies represent in-State interests inasmuch
as their in-State commercial operations are substantially
greater than those of the satellite companies.

2 The companies that provide video
programming delivered by direct broadcast
satellite (satellite companies) also argued [*3]
below that the excise tax violates their right to
equal protection. They do not pursue this claim on
appeal.

A Superior Court judge granted summary judgment
in favor of the defendant, the Department of Revenue
(department). The satellite companies appealed, and we
allowed their application for direct appellate review.

We conclude that summary judgment was warranted.
The cable companies and the satellite companies are
subject to similar tax obligations, which differ primarily
in the ways in which they are collected and calculated.
These differences are grounded in important
characteristics of the cable and satellite companies'
respective methods of operation, and in the different
regulatory regimes to which they are subject. The satellite
companies thus have raised no genuine issue as to the
facts material to their claim of discrimination against
interstate commerce, and the department is entitled to
judgment as a matter of law.3

3  We acknowledge the amicus briefs submitted
by Public Knowledge, the Satellite Broadcasting
and Communications Association, and the
National Association of Wine Retailers on behalf
of the satellite companies; and the briefs by the

National Govemnors Association, [*4] the
Multistate Tax Commission, and the New
England Cable and Telecommunications
Association on behalf of the Department of

Revenue.

1. Facts. We summarize the undisputed facts
important to our analysis, focusing on the nature of the
video programming industry; the similarities and
differences between the methods of operation used by the
participants in this industry, namely cable companies and
satellite companies; these companies' respective
economic impacts on Massachusetts; their respective tax
obligations; and the changes to those obligations
introduced by the Legislature in 2010.

a. The video programming industry. The service that
permits customers to view a variety of video channels on
their television sets is known as multi-channel video
programming. The satellite companies compete in the
market for video programming services primarily with
cable companies, including Comcast Corporation
(Comcast) and Charter Communications Inc. Verizon
Communications, Inc. (Verizon), a telephone company,
participates in this market as well. All of the major
participants in the market for video programming
services, including Verizon, are incorporated and
headquartered outside of Massachusetts.

The [*5] cable companies and the satellite
companies both offer several programming packages.
These packages generally include local broadcasts, basic
cable channels, premium cable channels, pay-per-view
movies and events, and on-demand programming.
Customers typically choose between cable and satellite
on the basis of considerations such as price, customer
service, reception quality, and program offerings.

b. Methods of operation. The methods of operation
used by the cable and satellite companies overlap
substantially. Both types of company purchase the rights
to distribute programming from content providers. Both
designate certain percentages of their channel capacity to
public, educational, and government programming,* Both
advertise their services using television, billboards, mail,
newspapers, and the Internet. Both lease some equipment,
such as set-top boxes (which convert signals for viewing
on television sets) and recording devices, to their
subscribers.

4 See note 16, infra.
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The cable companies and the satellite companies
differ, however, in the methods by which they assemble
and deliver programming to their customers. The cable
companies assemble their programming in local facilities
[*6] known as "headends." There are approximately sixty
headends in Massachusetts. At the headends,
programming signals are gathered by satellite dishes and
fiber optics equipment. These signals are then processed,
packaged, and delivered to customers' homes through
networks of cables laid on the ground or hung from
buildings and poles.’

5 Telephone companies like Verizon
Communications, Inc., use similar technology.

The satellite companies, by contrast, collect, process,
and package their programming at "uplink centers." Each
of the satellite companies has two primary uplink centers
nationally. These uplink centers are located outside
Massachusetts. Programming signals are transmitted from
the uplink centers to satellites orbiting the earth, and then
relayed to small receiver dishes mounted on or near
customers' homes. The satellite companies maintain
small, intermittently-staffed "collection facilities," which
gather content from local broadcast stations and transmit
it to the uplink centers.

c. Economic impact. The methods of assembly and
delivery used by cable and satellite result in different
impacts on the Commonwealth's economy. From 2006 to
2010, the cable companies spent more than [*7] $1.6
billion in Massachusetts, including investments in
headend facilities, cable networks, and vehicles. As of
2010, the cable companies employed approximately
5,500 people in Massachusetts.

The satellite companies, on the other hand, hire
relatively few employees in Massachusetts. Their
expenditures on facilities and equipment are concentrated
primarily on their out-of-State uplink centers. The
satellite companies also pay fees to the Federal
government for the right to locate their satellites in outer
space and to use certain transmission frequencies.

d. Tax obligations. Both the cable companies and the
satellite companies are subject to real property taxes in
Massachusetts, and both pay personal property taxes on
possessions located in the Commonwealth. They both
pay State income taxes, and they collect and remit sales
tax on certain transactions.

The cable companies, in addition, pay "franchise
fees" to local govemments. The rates of these fees are
determined in negotiated agreements. Under Federal law,
franchise fees may be no higher than five per cent of a
cable company's gross revenue from the provision of
cable services. See 47 U.S.C. § 542(b) (2012). Typically,
the fees charged [*8] in Massachusetts are three to five
per cent of gross revenue. Local governments also
usually impose an additional fee on cable companies, at
an average rate of 1.09% of gross revenue, dedicated to
supporting public, educational, and government
programming. In addition to these fees, cable companies
ordinarily are required by local governments to (a)
provide services, facilities, and equipment for the use of
public, educational, and governmental channels; (b)
deliver free video programming services to municipal
buildings, schools, and libraries; and (c) meet certain
service quality and customer service requirements.6 A
Federal statute prohibits the imposition of any such fees
or taxes on the satellite companies at the local level, but it
permits the taxation of the satellite companies by the
States. See Telecommunications Act of 1996 § 602, P.L.
104-104, 110 Stat. 144 (reprinted in notes following 47
U.S.C. § 152 [2012]) (Telecommunications Act).

6 The agreements between the local
governments and the companies that provide
video programming via cable (cable companies)
also typically require that the companies set aside
channels for public, educational, and
governmental  programming.  These  [*9]
obligations apparently augment the requirement
of Federal law that the cable companies designate
a percentage of their channel capacity to
public-oriented programming. See note 16, infra.

e. Changes introduced in 2010. The Act making
appropriations for the fiscal year 2010, St. 2009, c. 27
(2010 appropriations act), introduced two significant
changes to the scheme of taxation that governs the video
programming industry. First, the 2010 appropriations act
established the excise tax. See St. 2009, c. 27, § 61,
enacting G. L. c. 64M. The excise tax is imposed upon
the satellite companies at a rate of five per cent of their
gross revenues derived from the provision of video
programming in Massachusetts. See G. L. ¢. 64M, §§ 1,
2. The satellite companies pass on the cost of the excise
tax to their customers. See G. L. ¢. 64M, § 3.8

7 The full title of the act is "An Act making
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appropriations for the fiscal year 2010 for the
maintenance of the departments, boards,
commissions, institutions and certain activities of
the Commonwealth, for interest, sinking fund and
serial bond requirements and for certain
permanent improvements."

8 The cable companies also pass on the cost of
the franchise fees [*10] to their customers.

The 2010 appropriations act also imposed a personal
property tax on "[p]oles, underground conduits, wires and
pipes of telecommunications companies." St. 2009, c. 27,
§ 25, amending G. L. ¢. 59, § 18. "[T]elecommunications
companies" are defined to include "cable television,
[Internet service, telephone service, data service and any
other telecommunications service providers." Id. In
essence, this provision increased the personal property
tax liability of the cable and telephone companies, but not
of the satellite companies (which do not use poles, wires,
and the like).

2. Legal framework. a. Summary judgment. We
review a grant of summary judgment de novo. See
Federal Nat'l Mige. Ass'n v. Hendricks, 463 Mass. 635,
637 (2012); 81 Spooner Rd., LLC v. Zoning Bd. of
Appeals of Brookline, 461 Mass. 692, 699 (2012).
Summary judgment is appropriate "if the pleadings,
depositions, answers to interrogatories, and responses to
requests for admission . . . , together with the affidavits, if
any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as
a matter of law." Mass. R. Civ. P. 56 (c¢), as amended, 436
Mass. 1404 (2002). [*11] The evidence in the record
must be viewed "in the light most favorable to the
nonmoving party." Surabian Realty Co. v. NGM Ins. Co.,
462 Mass. 715, 718 (2012), quoting Fuller v. First Fin.
Ins. Co., 448 Mass. 1, 5 (2006). We "need not rely on the
rationale cited and 'may consider any ground supporting
the judgment." District Attorney for N. Dist. v. School
Comm. of Wayland, 455 Mass. 561, 566 (2009), quoting
Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117, 120
(1991).

b. The dormant commerce clause. The commerce
clause provides that "Congress shall have Power . . . to
regulate commerce with foreign nations, and among the
several [S]tates, and with the Indian Tribes." Art. I, § 8,
cl. 3 of the United States Constitution. The United States
Supreme Court has "long interpreted the commerce
clause as an implicit restraint on [S]tate authority, even in

the absence of a conflicting [Flederal statute." United
Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt.
Auth., 550 U.S. 330, 338 (2007) (collecting cases). This
implicit restraint is known as the "dormant" commerce
clause. See id.

A State tax is permissible under the dormant
commerce clause if it "[1] is applied to an activity with a
[*12] substantial nexus with the taxing State, [2] is fairly
apportioned, [3] does not discriminate against interstate
commerce, and [4] is fairly related to the services
provided by the State." Complete Auto Transit, Inc. v.
Brady, 430 U.S. 274, 279 (1977). See American Trucking
Ass'ns v. Michigan Pub. Serv. Comm'n, 545 U.S. 429, 438
(2005). The satellite companies' challenge to the excise
tax is limited to the third of these requirements, namely
the prohibition on discrimination against interstate
commerce.

¢. Discrimination against interstate commerce. The
ban on discrimination against interstate commerce is
rooted in the "principle that our economic unit is the
Nation, which alone has the gamut of powers necessary
to control of the economy.” Oregon Waste Sys., Inc. v.
Department of Envtl. Quality of Or., 511 U.S. 93, 98
(1994) (Oregon Waste), quoting H.P. Hood & Sons v. Du
Mond, 336 U.S. 525, 537-538 (1949). The dormant
commerce clause seeks to prevent economic
"Balkanization," Bacchus Imports, Ltd. v. Dias, 468 U.S.
263, 276 (1984), and to protect "an area of free trade
among the several States." Boston Stock Exch. v. State
Tax Comm'n, 429 U.S. 318, 328 (1977), quoting McLeod
v. J.E. Dilworth Co., 322 U.S. 327, 330 (1944).

In [*13] the context of the dormant commerce
clause, ™discrimination' simply means differential
treatment of in-[S]tate and out-of-[S]tate economic
interests that benefits the former and burdens the latter.”
Oregon Waste, 511 US. at 99.° The concept of
"discrimination” also implicitly assumes "a comparison
of substantially similar entities." General Motors Corp. v.
Tracy, 519 U.S. 278, 298 (1997).10

9 Notwithstanding the stated simplicity of this
test, the United States Supreme Court has
recognized that its "case-by-case" approach to the
dormant commerce clause "has left 'much room
for controversy and confusion and little in the way
of precise guides to the States." Westinghouse
Elec. Corp. v. Tully, 466 U.S. 388, 403 (1984),
quoting Boston Stock Exch. v. State Tax Comm'n,
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429 US. 318, 329 (1977). See also E.
Chemerinsky, Constitutional Law, Principles and
Policies, § 5.3 at 444-445 (4th ed. 2011).

10 In General Motors Corp. v. Tracy, 519 U.S.
278, 299 (1997), the United States Supreme Court
determined that the entities involved were
dissimilarly situated because they "serve[d]
different markets." Relying on the analysis of
Tracy, the satellite companies argue that any
entities that serve the [*14] same market are
necessarily similarly situated. But the conceptual
prerequisite that entities must be "substantially
similar”" in order for discrimination to occur also
may be undermined by other types of differences.
Thus, "competing in the same market is not
sufficient to conclude that entities are similarly
situated." National Ass'n of Optometrists &
Opticians LensCrafters, Inc. v. Brown, 567 F.3d
521, 527 (9th Cir. 2009). See Amerada Hess
Corp. v. Director, Div. of Taxation, 490 U.S. 66,
78 (1989) (Amerada Hess) (differential treatment
permissible when it ‘results solely from
differences between the nature of [entities']
businesses, not from the location of their
activities"); Philadelphia v. New Jersey, 437 U.S.
617, 626-627 (1978) (differential treatment
permissible if "there is some reason, apart from . .
. origin, to treat [entities] differently” [emphasis
supplied]).

A statute may be discriminatory on its face, in its
effect, or in its underlying purpose. See Amerada Hess
Corp. v. Director, Div. of Taxation, 490 U.S. 66, 75
(1989) (Amerada Hess); Chemical Waste Mgmt., Inc. v.
Hunt, 504 U.S. 334, 344 n.6 (1992). The burden to show
discrimination against interstate commerce rests [*15] on
the party challenging the validity of a statute. See Hughes
v. Oklahoma, 441 U.S. 322, 336 (1979); Family
Winemakers of Cal. v. Jenkins, 592 F.3d 1, 9 (Ist Cir.
2010). If this burden is carried, the discriminatory law is
"virtually per se invalid." Department of Revenue of Ky.
v. Davis, 553 U.S. 328, 338 (2008), citing Oregon Waste,
S11US. at 99.11

11  "[N]ondiscriminatory regulations that have
only incidental effects on interstate commerce are
valid unless 'the burden imposed on such
commerce is clearly excessive in relation to the
putative local benefits." Oregon Waste Sys., Inc.
v. Department of Envil. Quality of Or., 511 U.S.

93, 99 (1994), quoting Pike v. Bruce Church, Inc.,
397 U.S. 137, 142 (1970). The satellite companies
do not contend that the excise tax fails this test.
Conversely, a discriminatory statute may be
upheld if "the State has no other means to advance
a legitimate local purpose." United Haulers Ass'n
v. Oneida-Herkimer Solid Waste Mgmt. Auth.,
550 U.S. 330, 338-339 (2007), citing Maine v.
Taylor, 477 U.S. 131, 138 (1986). The
Department of Revenue has not argued that the
excise tax satisfies this requirement.

3. Analysis. a. Discriminatory effect. The satellite
[*16] companiecs argue that the excise tax discriminates
against interstate commerce in its effect by
disadvantaging the satellite companies and benefiting the
cable companies. The department responds, first, that the
cable companies and the satellite companies do not
represent in-State and out-of-State interests, respectively.
The department argues also that the excise tax is not
discriminatory because the cable and satellite companies
are not similarly situated.

For the reasons we describe, we adopt the latter
argument. In so doing, we follow the other courts that
have considered and rejected the satellite companies'
challenges to the laws of other States. See Directv, Inc. v.
Treesh, 487 F.3d 471 (6th Cir. 2007) (Treesh I), cert.
denied, 552 U.S. 1311 (2008); DIRECTYV, Inc. v. State,
178 N.C. App. 659 (2006); DIRECTV, Inc. v. Levin, 128
Ohio St. 3d 68 (2010), cert. denied, 133 S. Ct. 51 (2012).
We assume for purposes of our analysis, while
appreciating the weighty arguments to the contrary, that
the cable companies and the satellite companies represent
in-State and out-of-State interests, respectively.12

12 As to this issue, compare Freedom Holdings,
Inc. v. Spitzer, 357 F.3d 205, 218 (2d Cir. 2004)
[*17] ("For dommant [c]lommerce [c]lause
purposes, the relevant 'economic interests' . . . are
parties using the stream of commerce, not those of
the state itself™), with Westinghouse Elec. Corp. v.
Tully, 466 U.S. at 403-404 (discussing cases in
which "the Court struck down state tax statutes
that encouraged the development of local industry
by means of taxing measures that imposed greater
burdens on economic activities taking place
outside the State than were placed on similar
activities within the State"); Lewis v. BT Inv.
Managers, Inc., 447 US. 27, 42 n.9 (1980)
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("discrimination based on the extent of local
operations is itself enough to establish the kind of
local protectionism we have identified"); and
Philadelphia v. New Jersey, 437 U.S. at 627
("The Court has consistently found parochial
legislation . . . to be constitutionally invalid,
whether the ultimate aim of the legislation was to
assure a steady supply of milk . . ., or to create
jobs by keeping industry within the State . . . , or
to preserve the State's financial resources from
depletion by fencing out indigent immigrants”
[citations omitted]).

i. The broader context. The excise tax applies to
satellite companies only. [*18] Our analysis must not be
"divorced," however, from the broader context of the act;
we are required to consider the regulatory scheme "as a
whole." See West Lynn Creamery, Inc. v. Healy, 512 U.S.
186, 201 (1994) (West Lynn Creamery). Accord
DIRECTV, Inc. v. Tolson, 513 F.3d 119, 122 (4th Cir.
2008) (Tolson); Zenith/Kremer Waste Sys., Inc. v. West
Lake Superior Sanitary Dist., 572 NW.2d 300, 304
(Minn. 1997), cert. denied, 523 U.S. 1145 (1998). See
also Minneapolis Star & Tribune Co. v. Minnesota
Comm'r of Revenue, 460 U.S. 575, 589 n.12 (1983)
(United States Supreme Court "evaluat[es] the relative
burdens of different methods of taxation" in commerce
clause cases). As described supra, both the cable
companies and the satellite companies are subject to
corporate income taxes, sales taxes, real property taxes,
and personal property taxes. The cable companies are, in
addition, subject to obligations in money and in services
to local governments.

The satellite companies suggest that the cable
companies' obligations toward local governments should
play no part in our analysis of the ways in which the two
types of company are treated. In the satellite companies'
view, these obligations are [*19] merely "rent" payments
imposed on cable companies on the basis of the use that
they, but not the satellite companies, make of public
spaces. We do not agree.

The localities' power to charge franchise fees as to
cable companies but not satellite companies flows, not
from the localities' ownership of public property, but
from statutory provisions. A Federal statute provides that,
subject to certain limitations, "any cable operator may be
required . . . to pay a franchise fee." 47 U.S.C. § 542(a)
(2012). The imposition of such fees is facilitated by a

Massachusetts statute that prohibits the construction or
operation of any cable system "in any city or town . . .
without first obtaining . . . a written license from each
city or town." G. L. c. 1664, § 3. Franchise fees and
related obligations are, in this sense, not rent payments,
but rather statutorily authorized tax payments. See
Tolson, 513 F.3d at 123, 125-126 & n.3 (holding that
cable franchise fees are "taxes" for purposes of Tax
Injunction Act, 28 U.S.C. § 1341 (2012), and explaining
that "a sum fixed for the privilege of doing business" is
unlike "[a] per-pole charge levied . . . for the use of [a]
city's telegraph poles").

Correspondingly, [*20] cable companies do not
obtain leases or other property rights in return for their
franchise fees. What they do receive in return are special
privileges. See Tolson, 513 F.3d at 126 n.3 ("Taxpayers .
. . often receive something of value in exchange for their
taxes"). In the Superior Court proceedings, the satellite
companies recognized that the privileges granted in
exchange for franchise fees are "the privilege of doing
business in a locality and . . . the rights to access
public-rights-of-way in a locality." See 47 US.C. §
522(9) (2012) (franchise permits "construction" or
"operation" of cable system); Treesh I, 487 F.3d at 480
(Kentucky cable franchises provided "the right to conduct
business and use local rights-of-way").13

13 At his deposition, a representative of Charter
Communications Inc. defined a franchise fee as "a
fee to authorize [the company] to do business in
[a] community," paid as compensation both for
"using the public right-of-way"” and for "being
authorized to provide the service to customers." A
representative of Comcast Corporation (Comcast)
testified that a franchise agreement "allow[s]
[Comcast] to operate within [an] area by selling
its products and services." [*21] The
representative agreed that the right to use public
rights-of-way is "one component of a franchise."

Because of the method by which they deliver their
programming, the satellite companies do not need to
access public rights-of-way. The privilege of doing
business with local consumers, on the other hand, is one
that benefits the satellite companies no less than the cable
companies.  Consequently, if not for the
Telecommunications Act's prohibition on the imposition
of local taxes on satellite services, the satellite companies
"certainly could have been" subjected "to the tangled
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regime of local taxation and franchise fees" that applies
to cable companies. See Treesh I, 487 F.3d at 481.
Namely, by way of a statute akin to G. L. c. 1664, § 3,
the Legislature could have forbidden the provision of
video services by satellite without a license from a local
authority. Cf. Commissioner of Corps. & Taxation v.
Metropolitan Life Ins. Co., 327 Mass. 582, 584 (1951)
(excise tax on insurance imposed "for the privilege of
doing business in this Commonwealth").

In our analysis of whether the cable and satellite
companies are subjected to "differential treatment . . . that
benefits the former and [*22] burdens the latter," Oregon
Waste, 511 U.S. at 99, we therefore consider the fact that
each of these types of company is subject to unique
obligations in connection with the privilege of selling
video programming services to Massachusetts consumers.

ii. Differences between the obligations of the cable
and satellite companies. The cable companies' local
obligations and the excise tax imposed on the satellite
companies are different in two ways. First, the cable
companies' obligations are collected piecemeal by an
assortment of local authorities, whereas the satellite
companies pay the entircty of the excise tax to the
department. Second, the cable companies' local
obligations are made up of several components
determined via negotiations with each locality, including
franchise fees, additional payments to support
public-oriented programming, and services in kind. The
excise tax, on the other hand, is set at a uniform, flat rate.

These differences in the manners in which the cable
and satellite companies are treated do not amount to
actionable discrimination if they do not impose a greater
burden on the satellite companies. See Oregon Waste,
511 US. at 99. These differences also are not [*23]
discriminatory if they are rooted in meaningful
differences between the two types of company. See
Tracy, 519 US. at 298.1% We conclude that, on the
summary judgment record, the satellite companies have
"no reasonable expectation”" of proving a discriminatory
effect; there is thus no genuine issue of material fact, see
HipSaver, Inc. v. Kiel 464 Mass. 517, 522 (2013)
(HipSaver), quoting Kourouvacilis v. General Motors
Corp., 410 Mass. 706, 716 (1991), and the department is
entitled to judgment as a matter of law.

14 The bare existence of differences between the
satellite and cable companies would not alone
defeat allegations of discrimination, because a

statute does not "need to be drafted explicitly
along [S}tate lines in order to demonstrate its
discriminatory design." Amerada Hess, 490 U.S.
at 76. Differences between entities render
regulation nondiscriminatory only if they
represent substantive reasons to treat the entities
differently, rather than proxies for geographical
distinctions. See West Lynn Creamery, Inc. v.
Healy, 512 US. 186, 201 (1994) (West Lynn
Creamery), quoting Best & Co. v. Maxwell, 311
U.S. 454, 455-456 (1940) ("The commerce clause
forbids discrimination, whether [*24] forthright
or ingenious. In each case it is our duty to
determine whether the statute under attack,
whatever its name may be, will in its practical
operation work discrimination against interstate
commerce").

A. Method of collection. We examine first the
divergent manners by which payments for the privilege of
doing business in Massachusetts are collected from cable
and satellite companies, respectively. As previously
described, the excise tax is collected in its entirety by the
department, whereas the cable companies owe varying
obligations to each of the localities in which they operate.
This instance of differential treatment, rather than
burdening the satellite companies, is advantageous to
them. The excise tax provides a streamlined method of
collection, far less cumbersome than the cable companies’
assortment of local obligations.

Congress conferred this benefit on the satellite
companies by design in the Telecommunications Act.
Section 602(a) of that statute states that "[a] provider of .
. . satellite service shall be exempt from . . . any tax or fee
imposed by any local taxing jurisdiction on
direct-to-home satellite service." 110 Stat. at 144. The
phrase "tax or fee" is defined [*25] to include a number
of different types of taxes, including any "privilege tax"
and any "fee that is imposed for the privilege of doing
business." Telecommunications Act § 602(b)5), 110
Stat. at 145. On the other hand, the same section states
that it "shall not be construed to prevent taxation of a
provider of satellite service by a State."
Telecommunications Act § 602(c), 110 Stat. at 145.

The decision to excuse the satellite companies from
burdensome dealings with local authorities was rooted in
the characteristics of their operations. "Congress's intent .
.. was not to spare the [satellite] providers from taxation
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as such, but to spare national businesses with little impact
on local resources from the administrative costs and
burdens of local taxation." DirecTV, Inc. v. Treesh, 290
S.W.3d 638, 643 (Ky. 2009), cert. denied, 558 U.S. 1111
(2010) (Treesh II). This objective was explained on the
floor of the House of Representatives by Congressman
Henry Hyde:

"[Satellite companies] utilize satellites to
provide programming to their subscribers
in every jurisdiction. To permit thousands
of local taxing jurisdictions to tax such a
national service would create an
unnecessary and [*26] undue burden on
the providers of such services. . . . The
power of the States to tax this service is
not affected by [Telecommunications Act
§1602."

142 Cong. Rec. H1145, H1158 (Feb. 1, 1996). See W.
Hellerstein, State Taxation Y 4.25[1][1] (3d ed. 2014)
("Congress was concerned with burdening [satellite]
providers with the requirement of complying with taxes
in thousands of local taxing jurisdictions. This was the
rationale for preempting local, but not [S]tate, taxing
authority" [emphasis in original]). In sum, the divergent
methods by which payment for the privilege of doing
local business is collected from the cable and satellite
companies are both advantageous to the satellite
companies and rooted in the different operational
methods employed by the two types of company.

B. Method of calculation. We tum to the different
methods by which the obligations of the cable and
satellite companies are calculated. Whereas the satellite
companies' services are subject to a flat tax rate of five
percent of gross revenues, the cable companies'
obligations are composed of (a) franchise fees, running to
approximately three to five per cent of gross revenues;
(b) additional fees, used to support [*27] public-oriented
programming, averaging 1.09% of gross revenues; (c)
services, facilities, and equipment for the use of public,
educational, and governmental channels; (d) free video
programming services delivered to municipal buildings,
schools, and libraries; and (e) requirements imposed by
local governments concerning service quality and
customer service. On the basis of these facts, the satellite
companies do not have a "reasonable expectation" of
proving that their obligations are more burdensome than
those of the cable companies.!S See HipSaver, 464 Mass.

at 522. This is particularly so given that no affidavits or
other evidence has been submitted that might shed light
on the value of the in-kind services that cable companies
provide to local govermments.

15 Implicit in the satellite companies' argument
is the assumption that because they, unlike the
cable companies, do not use local rights-of-way,
the Legislature is required to impose a heavier tax
burden on the cable companies. As explained by
the United States Court of Appeals for the Sixth
Circuit, however, "States and local government
are under no mandate to charge for the use of
local rights-of-ways; this is readily apparent [*28]
from the fact that not every road is a toll road. . . .
The provision of access to the [S]tate
infrastructure free of charge is an acceptable
option that the [S]tate may exercise." Directv, Inc.
v. Treesh, 487 F.3d 471, 479 (6th Cir. 2007),
citing West Lynn Creamery, 512 U.S. at 199 n.15.

Moreover, even if the satellite companies were able
to show some discrepancy between the amounts charged
to them and to the cable companies, respectively, this
discrepancy would be permissibly attributable to
important differences between the cable and satellite
industries, some of which we have already discussed.

For one, franchise fees are, as noted, capped by
Federal law at five per cent of gross revenue. See 47
US.C. § 542(b) (2012). Massachusetts law does not
require that cable's franchise fees be any lower. It follows
that if the cable companies’ obligations to local
governments amount to a lighter burden than the satellite
companies’ excise tax, this discrepancy results from
certain localities' consent to reduce franchise fees from
the statutory maximum. In this sense, any benefit to the
cable companies results from the fact that they are
required, unlike the satellite companies, to negotiate
[*29] separate arrangements with an array of local
governments. In tum, this difference between the
treatment of the cable and satellite companies is rooted,
as we have explained, in the different nature of these
businesses, namely in the fact that the cable companies,
unlike the satellite companies, cannot avoid interface
with local governments. See Treesh I, 290 S.W.3d at
643.

As the department argues, another difference
between the cable and satellite companies' respective
operations would support the imposition of a somewhat
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lower tax rate on cable. This difference lies in the
respective regulatory regimes to which the two types of
company are subject.

When the technology for satellite provision of video
programming became available in the 1980s, the Federal
government "concluded that the public interest is best
served by a flexible regulatory approach." 2 D.L.
Brenner, M.E. Price, & M.I. Meyerson, Cable Television
and Other Nonbroadcast Video, Law and Policy, § 15:5
(2014). Accordingly, the satellite industry was subjected
to "regulatory requirements [that are] minimal . . . . This
approach allows [satellite] operations to experiment with
service offerings and methods of financing. [*30] Few
rules exist." Id. See 2 C.D. Femris & F.W. Lloyd,
Telecommunications Regulation: Cable, Broadcasting,
Satellite, and the Internet § 20.04[5][b], at 20-9 (rev. ed.
2014).

Cable, on the other hand, a veteran industry with
well-established methods of operation, has long been
subject to an extensive scheme of Federal regulation. See
1 CD. Ferris & F.W. Lloyd, Telecommunications
Regulation: Cable, Broadcasting, Satellite, and the
Internet P 5.04[1], at 5-5 (rev. ed. 2014) (discussing
development of cable in 1940s and 1950s); id. at P
5.04[3][b], at 5-7 (rev. ed. 2014) (discussing origins of
cable regulation in 1960s). Among other things, cable
companies must comply with standards concerning the
technical operation and signal quality of their
programming. See 47 U.S.C. § 544(e) (2012); 47 C.F.R.
$§ 76.601-76.640 (2013). They are subject to minimum
standards for office hours, telephone availability,
installations, outages, service calls, and billing. See 47
US.C. §552(b) (2012); 47 C.F.R. § 76.309 (2013). They
are required to enable their customers to receive
emergency information. See 47 U.S.C. § 544(g) (2012).
They must provide subscribers with a device that permits
the subscribers [*31] to limit access to certain channels,
see 47 US.C. § 544(d)(2) (2012), and they may be
forbidden by localities to provide access to channels that
carry obscene content. See 47 U.S.C. § 544(d)(1) (2012).

In addition, the rates for the provision of basic cable
services are determined by Federal regulations, unless the
Federal Communications Commission finds that these
services are subject to "effective competition." See 47
US.C. § 543(a)(2) (2012); 47 C.F.R. §§ 76.901-76.990
(2013). Cable companies may not discriminate between
different "tiers" of subscribers in the provision of

programming offered on a per-channel or per-program
basis. See 47 U.S.C. § 543(b)(8)(4) (2012). With some
exceptions, cable companies are required to operate a
geographically uniform rate structure. See 47 U.S.C. §
543(d) (2012).16

16 In addition, cable companies are required to
devote a greater percentage of their channel
capacity to public, educational, and government
programming than satellite companies are. See 47
US.C. §§ 335, 531, 534, 535 (2012). Compare 1
C.D. Ferris & F.W. Lloyd, Telecommunications
Regulation: Cable, Broadcasting, Satellite, and
the Internet P 7.15[2], at 7-40 (rev. ed. 2014),
with 2 [*32] C.D. Ferris & F.W. Lloyd,
Telecommunications Regulation P 20.4[6][c], at
20-11 (rev. ed. 2014).

The divergent regulatory regimes that govem the
cable and satellite companies' respective operations are
relevant to the selection of the tax obligations to which
these companies are subjected. Cf. Tracy, 519 U.S. at
295-297, 300-301 (considering regulatory obligations of
local utility companies); National Ass'n of Optometrists
& Opticians LensCrafiers, Inc. v. Brown, 567 F.3d 521,
526-527 (9th Cir. 2009) (considering regulatory
obligations of optometrists and ophthalmologists). The
rate of the excise tax permissibly may allow for the fact
that satellite companies do not bear the additional
regulatory burdens imposed on cable companies. The
Legislature also permissibly may wish to support the
provision of cable services, in order to ensure that this
regulated product remains available to Massachusetts
consumers. See Treesh I, 487 F.3d at 481 (Kentucky may
have sought to support viability of cable "for reasons
entirely unrelated to geography -- for example, that cable
providers often provide [I|nternet access as well, that
cable providers are more likely to provide public access
channels, [*33] etc.").

In summary, given the nuances of the divergence
between the ways in which the cable and satellite
companies are treated, examined in light of the
differences between the ways in which these two types of
company do business, the satellite companies have no
reasonable expectation of proving that the excise tax
discriminates against interstate commerce in its effect.
See HipSaver, 464 Mass. at 522. No genuine issue of
material fact was presented, therefore, and the department
was entitled to judgment as a matter of law.
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b. Discriminatory purpose. The satellite companies
contend also that the excise tax is unconstitutional
because it is discriminatory in its purpose. This argument
relies almost entirely on lobbying materials prepared on
behalf of the cable industry.!7 For instance, a letter sent
by cable lobbyists to members of the Legislature read, in
part:

"Satellite TV companies have long
enjoyed a one-way relationship with
Massachusetts, selling their service here
but giving almost nothing back. Unlike
cable companies, satellite providers pay no
personal property or real estate taxes . . . .
Nor do satellite companies make
investments in the economy or
community, as cable providers [*34] do.
Comcast alone, for example, employs
more than 5,000 people in Massachusetts
who collect more than $336 million in
salary and benefits."

The satellite companies assert that lobbying efforts of this
nature indicate that the excise tax was intended to reward
the cable companies for their contributions to the
Commonwealth's economy. We conclude that the
summary judgment record does not support a reasonable
expectation that a discriminatory purpose could be
proved. See HipSaver, 464 Mass. at 522.

17  The satellite companies point also to the
testimony of a high-ranking satellite company
executive who asserted at deposition that he had
been told by members of the Legislature that they
would vote for the excise tax, at least in part,
because of the cable industry's "significant local
presence." Like the Superior Court judge, we
ascribe little significance to this vague testimony.

"It is well settled that a statute is presumed to be
constitutional, and every rational presumption in favor of
its validity is to be made." Cote-Whitacre v. Department
of Pub. Health, 446 Mass. 350, 367 (2006). See
Commonwealth v. King, 374 Mass. 5, 16 (1977). For the
reasons previously explained, the excise tax [*35] is
understood most naturally as an element of a balanced
scheme of taxation that imposes corresponding burdens,
different in nuanced and rational ways, on the cable and
satellite companies. The burden of establishing that the
statute was motivated not by this legitimate goal, but

rather by a discriminatory purpose, is necessarily difficult
to carry. See Treesh I, 487 F.3d at 480 (affirming
dismissal of discrimination claim where, "[wlhile a
purpose of the [statute] might have been to aid the cable
industry rather than the satellite industry . . . there were
clearly many other purposes,” including "collecting taxes
from the previously untaxed, burgeoning satellite
industry™).

The evidence offered by the satellite companies does
not suffice to carry this burden. In the context of statutory
interpretation, we have cautioned against "confus[ing] the
intention of the private proponents of legislation with the
intentions of the legislative body that enacted the
statutory change, to the extent we may ascertain them.
They are not necessarily the same." Commonwealth v.
Ray, 435 Mass. 249, 257 n.15 (2001). The United States
Supreme Court similarly has explained that:

"Legislative history is problematic
[*36] even when the attempt is to draw
inferences from the intent of duly
appointed committees of the [Legislature].
It becomes far more so when we consult
sources still more steps removed . . . and
speculate upon the significance of the fact
that a certain interest group sponsored or
opposed particular legislation."

Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 120
(2001), citing Kelly v. Robinson, 479 U.S. 36, 51 n.13
(1986). We cannot assume, in other words, that the
Legislature embraced the reasons expressed by private
interests, such as lobbyists for the cable companies,
merely because those interests advocated vocally for a
statute. 18

18 A representative of DIRECTV, LLC
acknowledged at his deposition that his company
does not know whether the cable companies'
lobbying materials had an impact "on any
individual legislator" or "on the Legislature as a
whole."

Moreover, the lobbying materials identified by the
satellite companies also make repeated reference to the
goal of "tax parity." Written testimony by a cable
industry executive before a committee of the Legislature
stated, for instance, that the excise tax would "ensure[]
that the overall level of taxation is equal among video
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providers, [*37] so that all multichannel video providers
operate on a level playing field . . . . Tax parity ensures
fair competition and true consumer choice." Other
communications stressed that, before the 2010
appropriations act was passed, the satellite companies
paid no tax corresponding to the franchise fees paid by
cable companies. A letter to legislators from the New
England Cable and Telecommunications Association
stated that the excise tax would create a "competitively
neutral tax policy for the delivery of video signals," and
described the tax as "expanding the [five per cent]
franchise fee to include satellite companies." These facts
further weaken the suggestion that the Legislature was
motivated by sympathy for in-State interests as such.

The conclusion that the excise tax was not intended
to confer a special disadvantage on the satellite
companies is reinforced by the context in which the tax
was enacted. As mentioned, in addition to creating the

excise tax, the 2010 appropriations act also imposed a
personal property tax on "[p]oles, underground conduits,
wires and pipes of telecommunications companies.” St.
2009, c. 27, § 25, amending G. L. ¢. 59, § 18. This
provision increased Comcast's [*38] annual tax
obligations by approximately $5.1 million. It also
resulted, in 2010, in a tax assessment of approximately
$29.8 million against Verizon. Verizon employs
approximately 9,500 people in Massachusetts, 4,000
more than the cable companies. These facts support the
conclusion that the excise tax was not intended to
discriminate against interstate commerce, but rather was
part of an effort to increase, across the board, the amount
of tax revenue collected from the video programming
industry.

Judgment affirmed.



